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CHAPTER   I. 

STATUTE    OF    FRAUDS. 
[29  Car.  II.  c.  3,  §  17.] 

"And  be  it  further  enacted  by  the  authority  aforesaid,  That  from  and  after  the  said 
four  and  twentieth  day  of  June  [a.  d.  1677]  no  contract  for  the  sale  of  any  goods, 
wares,  and  merchandises,  for  the  price  of  ten  pounds  sterling  or  upwards,  sliall  be 
allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actu- 
ally receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain  or  in  part  of 
payment,  or  that  some  note  or  memorandum  in  writing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized." 


SECTION  I. 

"  Contract  for  the  Sale  ofP 

TOWERS  V.  SIR  JOHN  OSBORNE. 
At  Guildhall,  coram  Pratt,  C.  J.,  1722. 

\Repoi-ted  in  1  Strange,  606.] 

The  defendant  bespoke  a  chariot,  and  when  it  was  made  refused  to 
take  it;  and  in  an  action  for  the  value  it  was  objected  that  they  should 
prove  something  given  in  earnest,  or  a  note  in  writing,  since  there  was 
no  delivery  of  any  part  of  the  goods.  But  the  Chief  Justice  ruled 
this  not  to  be  a  case  within  the  Statute  of  Frauds,  which  relates  only 
to  contracts  for  the  actual  sale  of  goods,  where  the  buyer  is  immedi- 
ately answerable  without  time  given  him  by  special  agreement,  and 
the  seller  is  to  deliver  the  goods  immediately. 

VOL.  I.  1 


2  CLAYTON  V.   ANDREWS.  [CHAP.  I, 

CLAYTON  THB  YoTJNGBB  V.  ANDREWS. 
In  the  King's  Bench,  June  23,  1767. 

[Reported  in  4  Burrow,  2101.] 

Assumpsit,  for  non-performance  of  a  contract  for  sale  of  com, 
JVbn  assum2ysit  pleaded.  On  a  trial  at  Sussex  assizes  a  verdict  was 
found  for  the  plaintiff;  subject  to  the  opinion  of  this  court  upon  the 
following  case  and  question  :  — 

The  defendant,  on  13th  October,  1776,  agreed  to  deliver  one  load 
and  a  half  of  wheat  to  the  plaintiff,  witliin  three  weeks  or  a  month 
from  the  said  agreement,  at  the  rate  of  twelve  guineas  a  load,  to  be 
paid  on  delivery :  which  wheat  was  understood  by  both  parties  to  be 
at  that  time  unthrashed.  No  part  of  the  said  wheat  so  sold  was  deliv- 
ered ;  nor  any  money  paid  by  way  of  earnest  for  the  same ;  nor  any 
memorandum  thereof  made  in  writing.  And  "Whether  this  agree- 
ment be  within  the  Statute  of  Frauds,"  is  the  question.-^  .  .  . 

[Mr.  Baron  Smythe,  who  tried  the  cause,  thought  this  case  to  be 
like  that  of  Towers  v.  Sir  John  Osborne  in  1  Strange,  506.]  Loed 
Mansfield  directed  the  counsel  for  the  defendant  to  begin. 

Mr.  Hurrell,  for  the  defendant,  having  finished  what  he  bad  to  say, 

Mr.  Harvey  was  beginning  for  the  plaintiff,  when 

Lord  Majs-sfield  stopped  him,  saying  the  case  was  clear :  that  case 
in  1  Str.  506,  of  Towers  v.  Sir  John  Osborne,  Hil.  8  G.  1,  at  Guildhall, 
before  Pratt,  Chief  Justice,  is  directly  in  point.  There,  the  defendant 
bespoke  a  chariot ;  and  when  it  was  made,  refused  to  take  it.  And  in 
an  action  for  the  value  it  was  objected  that  they  should  prove  some- 
thing given  in  earnest,  or  a  note  in  writing,  since  there  was  no 
delivery  of  any  part  of  the  goods.  But  the  Chief  Justice  ruled  it  not 
to  be  a  case  within  the  Statute  of  Frauds ;  which  relates  only  to  con- 
tracts for  the  actual  sale  of  goods,  where  the  buyer  is  immediately 
answerable  without  time  given  him  by  siDecial  agreement,  and  the 
seller  is  to  deliver  the  goods  immediately. 

Me.  Justice  Yates.  That  clause  of  the  statute  relates  only  to 
executed  contracts.  Here,  wheat  was  sold,  to  be  delivered  at  a  future 
time.  It  was  unthrashed  at  the  time  when  the  contract  was  made : 
therefore  it  could  not  be  delivered  at  that  time.  The  case  mentioned 
out  of  Sir  John  Strange  is  in  point. 

Me.  Justice  Aston  concurred,  and  added  that  the  case  in  1  Str, 
506  has  always  been  considered  as  an  authority  in  point  upon  ques- 
tions of  this  kind. 

Pee  Curiam,  unanimously,  ordered  that  the  postea  be  delivered  to 
the  plaintiff  or  his  attorney. 

'  The  reporter  here  quotes  the  17th  section  of  the  statute.  —  En. 


SECT.   I.J  EONDEAU  V.   WYATT. 


ALEXANDER  v.  COMBER 

In  the  Common  Pleas,  Trinity  Term,  1788. 

[Reported  in  1  Henry  Blaclcstone,  20.] 

Tbotee  for  sheep.  Tried  before  Mr.  Justice  Grose  at  the  last 
assizes  at  East  Grinstead.  It  appeared  that  the  plaintiff  had  agreed  to 
buy  the  sheep  of  the  defendant  at  Lewes  fair,  and  to  take  them  away 
at  a  certain  hour.  There  was  no  money  paid,  nor  any  sheep  delivered. 
The  plaintiff  not  coming  at  the  appointed  time,  nor  sending  to  take  the 
sheep,  the  defendant  sold  them  to  another  person.  Verdict  for  the 
plaintiff. 

A  rule  having  been  obtained  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  nonsuit  entered, 

JBond,  Serjt.,  argued  against  the  rule  that,  as  the  sheep  were  sold  to 
the  plaintiff,  there  was  a  sufficient  property  in  him  to  maintain  the 
action ;  and  as  they  were  resold  by  the  defendant,  a  sufficient  conver- 
sion on  his  part. 

But  the  Court  held  that  the  Statute  of  Frauds  prevented  any  prop- 
erty from  vesting  in  the  plaintiff  so  as  to  enable  him  to  maintain  trover, 
there  being  neither  earnest,  delivery,  nor  agreement  in  ■\mting. 

"Wilson,  J.,  observed  that,  where  a  sale  is  not  immediate,  it  is  not 
within  the  Statute  of  Frauds,  such  as  a  contract  to  purchase  a  carriage 
when  it  shall  be  built,  and  the  like.  Mule  absolute. 


RONDEAU  V.  WYATT. 

In  the  Common  Pleas,  June  27,  1792. 

[Reported  in  2  Henry  Blackstone,  63.] 

This  was  an  action  on  the  case  for  the  non-performance  of  a  special 
agreement.^ 

At  the  trial,  which  came  on  before  Lord  Loughborough  at  Guildhall, 
at  the  sittings  after  last  Michaelmas  term,  it  appeared  that  the  defend- 
ant, who  was  one  of  the  proprietors  of  the  Albion  Mill,  had  entered 
into  a  verbal  agreement  to  sell  and  deliver  three  thousand  sacks  of 
flour  to  the  plaintiff,  to  be  put  in  sacks  which  the  plaintiff  was  to  send 

1  The  report  of  this  case  has  been  modified  by  the  omission  of  irrelevant  mat- 
ter.—  Ed. 


4  RONDEAU   V.   WYATT.  [CHAP.   I. 

to  the  mill,  and  shipped  on  board  vessels  to  be  provided  by  him  in  the 
river  Thames. 

The  defendant  having  refused  to  perform  the  contract,  the  plaintiff 
filed  a  bill  in  chancery  for  a  discovery  in  aid  of  an  action  at  law.  In 
his  answer  to  the  bill  the  defendant  admitted  the  agreement,  but 
pleaded  the  Statute  of  Frauds.  That  plea  being  overruled,  the  present 
action  was  brought,  in  which  the  plaintiff  obtained  a  verdict  contrary 
to  the  opinion  of  Lord  Loughborough,  who  thought,  because  the  con- 
tract seemed  to  him  to  be  within  the  Statute  of  Frauds,  the  plaintiff 
was  not  entitled  to  recover.  And  now,  a  rule  having  been  granted  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a  nonsuit 
entered, 

Adair  and  kernel,  Serjts.,  shewed  cause,  contending  that  the  con- 
tract did  not  come  within  the  Statute  of  Frauds,  because  it  was 
executory.  The  agreement  being  to  deliver  the  flour  on  board  some 
ships  in  the  river,  it  could  not  be  performed  till  the  time  and  place  of 
deliA-ery  were  fixed;  it  was  therefore  clearly  executory,  and  being 
executory  it  was  not  within  the  statute,  according  to  a  series  of  author- 
ities. Simon  V.  Metivier,  3  Burr.  1921,  1  Black.  599,  Bull.  N.  P.  280; 
Towers  v.  Osborne,  1  Stra.  506 ;  Clayton  v.  Andrews,  4  Burr.  2101 ; 
Alexander  v.  Comber,  1  H.  Bl.  20. 

JOaieretice  and  Marshall,  Serjts.,  in  support  of  the  rule.  Though  by 
the  terms  of  the  agreement  the  flour  was  to  be  delivered  on  the  river, 
yet  it  was  not  necessarily  executory,  for  the  delivery  might  have  been 
immediate  if  the  ships  had  been  ready.  But  admitting  that  the  deliv- 
ery was  to  be  at  a  future  period,  the  contract  was  not  on  that  account 
without  the  statute,  the  words  of  which  are  fully  sufficient  to  compre- 
hend it.  There  can  be  no  good  reason  why  the  future  delivery  of 
goods  should  prevent  the  operation  of  the  statute ;  on  the  contrary, 
there  is  much  more  danger  of  peijury  being  committed  and  mistakes 
happening,  where  a  verbal  agreement  is  not  to  be  executed  till  a  dis- 
tant period,  than  where  it  is  to  be  completed  as  soon  as  it  is  entered 
into.  With  respect  to  the  case  of  Towers  v.  Osborne,  there  was  some- 
thing in  the  contract  besides  the  mere  sale  of  goods,  namely,  the  work 
and  labor  of  making  the  chariot ;  but  at  best  it  is  a  loose  note  of  a 
decision  at  nisi  jjrius,  and  on  that  case  the  opinion  of  the  court  in 
Clayton  v.  Andrews  was  founded,  as  also  in  Alexander  v.  Comber.  As 
to  Simon  v.  Metivier,  the  principle  of  that  case  was  that  the  auctioneer 
was  the  agent  of  both  the  buyer  and  seller.  And  when  the  present 
case  came  before  Lord  Thurlow  in  chancery,  his  Lordship  said,  "  I 
should  have  thought  that  the  mere  fact  of  the  corn  not  being  to  be 
delivered  immediately  would  not  have  taken  it  out  of  the  statute ; " 
and  afterwards,  "  I  do  not  go  upon  its  being  out  of  the  statute ;  but  if 
it  is  a  measuring  cast,  and  ujDon  cases  at  law  (which  must  stand  till  they 
are  revised  by  a  court  of  law)  it  is  held  to  be  out  of  the  statute,  I 
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cannot,  sitting  in  a  court  of  equity,  say  that  tlie  cases  are  improperly 
settled  at  law."  3  Brown's  Cas.  in  Chan.  155.  It  is  plain  therefore  that 
his  Lordship  doubted  the  validity  of  those  cases. 

Cur.  advis.  vult. 

On  this  day  Loed  LouGHBOEOtrGH,  after  stating  the  facts  of  the 
case,  pronounced  the  judgment  of  the  court  ^  to  the  following  effect :  — 

The  only  point  to  be  decided  is  that  which  arises  on  the  Statute  of 
Frauds ;  and  we  who  are  now  in  court  think  that  the  objection  made 
on  that  statute  is  weU  grounded,  and  therefore  that  the  plaintiff  ought 
to  be  nonsuited.  It  wa,s  said  in  the  argument  that  the  statute  does  not 
extend  to  cases  of  executory  contracts.  To  try  the  validity  of  this 
objection,  it  will  be  necessary  to  advert  to  that  clause  ''■  of  the  statute 
on  which  the  question  arises  and  which  directs  [quoting  it].  Now  it 
is  singular  that  an  idea  could  ever  prevail  that  this  section  of  the 
statute  was  only  applicable  to  cases  where  the  bargain  was  immediate ; 
for  it  seems  plain  from  the  words  made  use  of  that  it  was  meant  to 
regulate  executory  as  Avell  as  other  contracts.  The  words  are,  "No 
contract  for  the  sale  of  any  goods,"  &c.  And  indeed  it  seems  that 
this  provision  of  the  statute  would  not  be  of  much  use,  unless  it  were 
to  extend  to  executory  contracts ;  for  it  is  from  bargains  to  be  com- 
pleted at  a  future  period  that  the  uncertainty  and  confusion  wiU  prob- 
ably arise  which  the  statute  was  designed  to  prevent.  The  case  of 
Simon  v.  Metivier  was  decided  on  the  ground  that  the  auctioneer  was 
the  agent  as  well  for  the  defendant  as  the  plaintiff,  and  therefore  that 
the  contract  was  sufficiently  reduced  into  writing.  The  case  of  Towers 
V.  Sir  John  Osborne  was  plainly  out  of  the  statute,  not  because  it  was 
an  executory  contract,  as  it  has  been  said,  but  because  it  was  for  work 
and  labor  to  be  done,  and  materials  and  other  necessary  things  to  be 
found,  which  is  different  from  a  mere  contract  of  sale,  to  which  species 
of  contract  alone  the  statute  is  ajDplicable.  In  Clayton  v.  Andrews, 
which  was  on  an  agreement  to  deliver  corn  at  a  future  period,  there 
was  also  some  work  to  be  performed,  for  it  was  necessary  that  the  corn 
should  be  thrashed  before  the  delivery.  This  perhaps  may  seem  to  be 
a  very  nice  distinction,  but  still  the  work  to  be  performed  in  thrashing 
made,  though  in  a  small  degree,  a  part  of  the  contract. 

Mule  absolute  to  enter  a  nonsuit. 

1  In  which  his  Lordship,  Mr.  Justice  GoiUd,  and  Mr.  Justice  Heath  were  unanimous. 
But  his  Lordship  mentioned  a  few  days  before  that  Mr.  Justice  "Wilson,  who  was  now 
sitting  in  chancery  as  one  of  the  lords  commissioners  of  the  great  seal,  had  declared 
himself  to  be  of  a  diflferent  opinion. 

2  Sect.  17. 
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COOPER  V.  ELSTON. 

In  the  King's  Bench,  November  15, 1796. 

[Reported  in  1  Term.  Reports,  14.] 

This  action,  wMch  was  tried  before  Mr.  Justice  Rooke  at  tlie 
assizes  at  Nottingham,  was  brought  to  recover  the  damages  sustained 
by  the  plaintiff  in  consequence  of  the  defendant's  not  delivering  fifty- 
quarters  of  wheat  pursuant  to  his  contract  with  the  plaintiff.  The  jury- 
found  a  verdict  for  the  plaintiff,  damages  £50,  subject  to  the  opinion  of 
this  court  on  the  folio-wing  case :  — ■ 

The  defendant  on  the  4th  of  July,  1795,  at  Nottingham,  sold  to  the 
plaintiff  by  sample  fifty  quarters  of  wheat  at  four  guineas  per  quarter ; 
the  wheat  to  be  delivered  by  the  defendant  to  the  plaintiff  at  Gains- 
borough. Two  days  afterwards  the  defendant  delivered  to  the  plaintiff 
at  Nottingham  the  samjDle  by  which  he  had  sold  the  wheat  to  him ; 
but  such  sample  was  no  part  of  the  fifty  quarters  to  be  delivered  at 
Gainsborough.  No  money  was  jjaid  by  the  jjlaintiff  to  the  defendant 
on  account  of  the  wheat ;  nor  was  there  any  memorandum  in  writing 
signed  by  the  parties.  The  defendant  afterwards  refused  to  deliver  the 
wheat. 

The  question  turned  on  the  17th  section  of  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  which  enacts  [stating  it]. 

Glarke,  for  the  plaintiff,  contended  that,  by  the  construction  put  upon 
the  above  clause  in  Towers  v.  Osborne  ^  and  in  Clayton  v.  Andrews,^  it 
is  confined  to  contracts  for  the  immediate  sale  and  deUvery  of  goods, 
and  does  not  extend  to  such  as  are  executory  or  to  be  performed  at 
some  future  period.  And  therefore  it  was  held  in  the  latter  of  these 
cases  that  an  agreement  to  deliver  so  much  wheat,  then  unthrashed, 
within  a  month,  to  be  paid  for  on  delivery  at  a  stipulated  price,  was 
not  within  the  act.  The  statute  was  meant  to  guard  against  frauds 
and  jjerjuries  by  setting  up  pretended  contracts  of  sale,  where  no  evi- 
dence of  notoriety  existed,  and  the  circumstances  of  the  case  justified 
a  suspicion  of  the  truth  of  it.  As  where  the  thing  supposed  to  be  sold 
was  ready  for  delivery  at  the  time,  and  there  was  no  apparent  reason 
why  the  buyer  should  not  then  have  taken  it,  the  very  circumstance  of 
his  not  taking  it  or  any  part  of  it,  or  not  giving  any  thing  in  earnest 
to  bind  the  bargain,  or  having  some  memorandum  of  it  in  -writing, 
afforded  a  presumption  against  the  existence  of  the  contract.  But 
upon  this  ground  executory  contracts  could  not  have  been  -within  the 
contemplation  of  the  Legislature ;  because  the  non-execution  of  that 
which  the  parties  did  not  intend  to  execute,  and  could  not  have 
1  1  Stra.  506.  2  4  Burr.  2101. 
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executed  at  the  time,  cannot  ■warrant  such  a  presumption.  It  is  true 
that  a  contrary  rule  was  laid  down  in  a  late  case  of  Rondeau  v.  Wyatt,^ 
in  the  court  of  C.  B.,  where  three  of  the  judges  against  one,  under 
somewhat  similar  circumstances  to  the  present,  held  that  there  was  no 
difference  between  contracts  executory  and  executed  as  to  the  opera- 
tion of  the  statute.  But  besides  that  that  determination  was  upon  the 
general  principle  contrary  to  the  cun-ent  of  authorities,  there  were  two 
circumstances  which  distinguish  it  from  the  present  case,  the  one,  that 
the  contract  there  was  founded  in  apparent  fraud,  and  an  illegal  com- 
bination between  the  parties  to  affect  the  price  of  the  corn  market,  in 
order  to  evade  the  law ;  the  other,  that  there  was  no  just  reason  why 
the  delivery  might  not  have  taken  place  at  the  time  of  the  contract. 
But  here  the  com  being  sold  by  sample,  the  delivery  could  not  have 
taken  place  at  the  time,  and  therefore  it  does  not  come  within  the 
reason  of  the  statute,  the  requisites  of  which  could  not  in  this  view  of 
the  case  have  been  all  complied  with.  But  supposing  the  contract  not 
to  be  considered  as  executory  or  to  be  performed  in  future,  and  the 
sale  by  sample  to  be  the  same  as  an  immediate  sale  of  the  goods  them- 
selves if  they  had  been  on  the  spot,  then  as  the  buyer  was  necessarily 
entitled  to  the  sample,  it  may  be  considered  as  an  acceptance  by  him 
of  part  of  the  goods  sold ;  and  this  brings  the  case  within  one  of  the 
exceptions  of  the  act. 
•     Sutton,  contra,  was  stopped  by  the  court. 

LoED  KiENTON,  C.  J.  After  this  question  has  been  afloat  so  long  in 
the  courts,  I  am  glad  that  by  the  very  able  decision  of  the  Court  of 
Common  Pleas,  in  the  case  of  Rondeau  v.  Wyatt,  the  construction  of 
this  clause  of  the  Statute  of  Frauds  is  brought  back  to  the  manifest 
intention  of  the  Legislature  in  making  that  provision.  To  the  authority 
of  that  case  I  entirely  subscribe,  and  in  my  opinion  it  governs  the  pres- 
ent. The  doctrine  which  was  laid  down  ia  Clayton  v.  Andrews,  as  to 
executory  contracts  not  being  within  the  statute,  was  taken  from 
Towers  v.  Osborne.  I  will  not  pretend  to  say  that  those  cases  were  not 
rightly  decided  upon  their  particular  circumstances.  The  latter  was  a 
mere  contract  for  work  and  labor ;  the  thing  contracted  for  did  not 
exist  at  the  time.  In  the  former  also  something  was  required  to  be 
done  in  order  to  put  it  in  the  state  in  which  it  was  contracted  to  be 
sold.  But  at  any  rate  I  am  at  a  loss  to  discover  how  this  can  be  called 
an  executory  contract  for  the  sale  of  the  goods  in  question.  The  thing 
sold  existed  in  solido  at  the  time  of  the  contract  of  sale.  I  am  not 
able  to  distinguish  this  case  from  that  of  Rondeau  v.  Wyatt ;  and  the 
grounds  and  principles  of  that  decision  are  so  amply  detailed  in  the 
report  of  it,  that  it  is  unnecessary  to  add  any  thing  more.  With  respect 
to  this  coming  within  one  of  the  exceptions  of  the  statute  on  account 
of  the  acceptance  of  the  sample,  there  is  no  pretence  for  it ;  for  the 

1  2  H.  Black.  Eep.  63. 
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case  expressly  states  that  the  sample  was  no  part  of  the  goods  con- 
tracted to  be  delivered. 

AsHHUEST,  J.,  was  of  the  same  opinion. 

Geose,  J.  The  case  of  Towers  v.  Osborne  went  upon  the  general 
principle  that  executory  contracts  were  not  within  the  meaning  of  the 
statute.  If  by  that  were  meant  contracts  for  the  sale  of  goods  to  be 
executed  on  a  future  day,  such  a  construction  would  be  a  repeal  of  the 
act ;  but  if  it  only  meant  such  contracts  as  were  incapable  of  being 
executed  at  the  time,  then  the  decision  was  right ;  and  such  was  the 
case  then  in  judgment.  But  in  this  sense  the  contract  here  cannot  be 
said  to  be  executory,  for  the  thing  existed  and  was  capable  of  being 
delivered.  It  is  much  to  be  lamented  that  the  excellent  provisions  of 
the  Statute  of  Frauds  should  ever  have  been  infringed  or  weakened  by 
construction ;  but  if  in  this  instance  it  has  been  so,  I  am  glad  that  the 
decision  in  the  case  of  Rondeau  v.  Wyatt  has  brought  us  back  to  the 
letter  and  true  spirit  of  that  law. 

Laweexce,  J.  The  case  of  Towers  v.  Osborne,  when  truly  con- 
sidered, was  not  a  contract  for  the  pvu'chase  of  goods,  but  for  the 
making  of  something  which  had  no  existence  at  the  time.  The  case  of 
Clayton  v.  Andrews  went  indeed  somewhat  farther  ;  but  still  there  was 
to  be  some  alteration  in  the  state  of  the  commodity  before  it  was  to  be 
delivered.  The  cases  which  have  been  determined  in  the  Court  of 
Chancery  in  aid  of  contracts  of  this  kind  were  all  founded  upon  the 
decisions  which  had  been  made  at  law,  and  considered  as  necessarily 
consequent  ujjon  them.  But  it  is  not  difficult  to  collect  what  opinion 
was  entertained  of  these  decisions  by  Lord  Ch.  Thurlow,  when  the  case 
of  Rondeau  v.  Wyatt  came  before  him  in  the  Court  of  Chancery,^  upon 
a  bill  filed  to  discover  the  facts  and  names  of  the  parties  in  the  under- 
taking, in  order  to  found  the  action  at  law :  he  thought  that  the  mere 
fact  of  the  corn  not  being  to  be  delivered  immediately  would  not  have 
taken  the  case  out  of  the  statute,  if  the  point  had  been  new ;  but  he 
thought  himself  bound  by  the  cases  at  law  till  they  were  revised  by  a 
court  of  law.  Postea  to  the  defendant. 


CLARK  V.  MUMFORD. 

At  Nisi  Prius,  coram  Lord  Ellenborough,  July  10, 1811. 

\li.epoTled  in  3   Camphell,  37.] 

Indebitatus  assumpsit  for  work,  labor,  and  materials. 
The  action  was  brought  on  a  farrier's  bill,  for  attendance  on  two 
horses  of  the  plaintiif,  and  medicines  administered  to  them. 

1  3  Bro.  C.  C.  154. 
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Garrow  contended  that  the  plaintiff  could  not  recover  upon  such  a 
count,  which  conveyed  no  information  of  the  nature  of  his  demand ; 
and  that  at  any  rate  the  medicines  must  be  considered  as  goods  sold  to 
the  defendant,  and  ought  to  have  been  declared  for  accordingly. 

LoED  Ellenboeough.  Any  species  of  work  and  labor  may  be  given 
in  evidence  under  such  a  general  count ;  and  the  medicines  here  may 
be  considered  materials  employed  by  the  plaintiff  in  and  about  the 
business  of  the  defendant. 

The  plaintiff  had  a  verdict  for  his  whole  demand. 


GROVES  V.  BUCK. 

In  the  King's  Bench,  November  11, 1814. 

[Reported  in  3  Mauie  Sj-  Selwyn,  178.] 

Case  for  not  accepting  a  quantity  of  oak  pins.    Plea,  General  issue. 

At  the  trial  before  Gibbs,  C.  J.,  at  the  last  Dorsetshire  assizes,  it 
appeared  that  in  April,  1813,  the  defendant  agreed  by  parol  to  purchase 
of  the  plaintiff,  for  a  sum  exceeding  £10,  a  quantity  of  oak  pins,  which 
were  not  then  made,  but  were  to  be  cut  out  of  slabs,  and  delivered  to 
the  defendant  at  Weymouth.  And  the  question  made  at  the  trial  was 
whether  this  contract  was  void  by  stat.  29  Car.  2,  c.  3,  §  17,  which 
enacts  [stating  it].  It  was  urged  for  the  plaintiff  that,  inasmuch  as  the 
goods  were  not  capable  of  being  delivered  at  the  time  of  the  contract, 
not  being  then  in  existence,  the  contract  was  not  within  this  clause 
of  the  statute.  Ajid  of  that  opinion  was  the  Chief  Justice,  and  ruled 
accordingly,  comj)aring  it  to  the  case  of  Towers  v.  Osborne ;  ^  and  a 
verdict  was  found  for  the  plaintiff. 

Gaselee  now  moved  to  enter  a  nonsuit,  and  he  said  that,  if  it  were 
res  tiova,  the  true  reading  of  this  clause  of  the  statute  should  be  divi- 
sim,  reddendo  singula  singulis;  that  is,  that  the  buyer  shall  accept 
part  of  the  goods,  if  the  contract  be  for  the  sale  of  goods  capable  of 
delivery ;  but  if  not,  then  there  shall  be  earnest,  or  a  memorandum  in 
writing.  And  this  construction  will  include  every  contract  for  the  sale 
of  goods,  as  well  of  goods  to  be  made  as  of  goods  made,  which  are  cer- 
tainly within  the  same  mischief.  And  though  Towers  v.  Osborne  was 
recognized  in  Clayton  v.  Andrews,^  it  may  be  said  of  the  latter  case 
that  it  went  ujion  a  very  refined  distinction,  such  as  would  leave  scarce 
any  case  of  future  delivery  within  this  clause  of  the  statute.  But  the 
authority  of  both  those  cases  seems  to  be  narrowed  by  the  subsequent 
case  of  Rondeau  v.  Wyatt.^ 

1  1  Str.  506.  2  4  Burr.  2101.  '  2  H.  Bl.  63. 
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LoED  Ellenboeoxjgh,  C.  J.  The  subject-matter  of  this  contract  did 
not  exist  in  rerum  natura;  it  was  incapable  of  delivery  and  of  part 
acceptance,  and  where  that  is  the  case  the  contract  has  been  considered 
as  not  within  the  Statute  of  Frauds.  In  Rondeau  ?;.  Wyatt  the  thing 
contracted  for  existed  in  the  very  shape  and  substance  in  which  it  was 
to  be  delivered  ;  and  it  was  held  that  the  circumstance  of  its  being  to 
be  shipped  on  board  vessels  provided  by  the  buyer  for  exportation,  did 
not  take  the  case  out  of  the  statute.  And  that  is  very  good  sense ;  for 
if  the  thing  be  capable  of  delivery  at  the  time,  why  is  it  not  done? 
but  the  same  reason  does  not  apply  where  the  goods  are  not  deUver- 
able. 

Dampiee,  J.  The  court  in  Rondeau  v.  Wyatt  distinguished  it  irom 
the  two  former  cases,  by  saying  that  in  those  cases  some  work  was  to 
be  performed.  Per  Curiam,  rule  refused} 


GARBUTT  AND  Anothee  v.  WATSON". 
In  the  King's  Bench,  April  26,  1822. 

[Reported  in  5  Bamewcdl  Sf  Alderson,  613.] 

Assumpsit  for  the  non-performance  by  the  defendant  of  a  special 
agreement  relating  to  the  sale  of  100  sacks  of  flour.  Plea,  general 
issue.  At  the  trial  at  the  last  assizes  for  the  county  of  York,  before 
Bayley,  J.,  it  appeared  that  the  plaintiffs,  who  were  millers  near  Hull, 
on  the  22d  of  October,  1821,  made  an  agreement  with  the  defendant, 
a  corn  merchant,  for  the  sale  of  100  sacks  of  flour  at  50s.  per  sack,  to 
be  got  ready  by  the  plaintiffs  to  ship  to  the  defendant's  order  free  on 
board  at  Hull  within  three  weeks,  to  be  paid  for  by  a  bill  on  London 
at  two  months'  date  on  receipt  of  invoice.  There  was  no  memorandum 
in  writing  of  the  contract,  nor  any  earnest  paid.  The  flour  at  the  time 
of  the  bargain  was  not  prej^ared,  so  as  to  be  capable  of  being  immedi- 
ately delivered  to  the  defendant.     The  learned  judge  at  the  trial  was 

1  In  Blackburn  on  Sale,  p.  7,  after  citing  Towers  v.  Osborne,  Clayton  v.  Andrews, 
and  Groves  v.  Buck,  the  author  says  :  "  The  principle  of  these  cases,  decided  by  great 
judges,  including  Pratt,  C.  J.,  Lord  Mansfield,  and  Lord  EUenborough,  seems  to  have 
been  either  that  the  word  '  bargain '  in  the  statute  must  be  taken  in  the  strict  technical 
sense,  so  as  to  exclude  aU  executory  contracts  not  amounting  to  a  bargain  and  sale,  or 
else  that,  as  the  statute  said  the  contract  was  to  be  good  if  the  buyer  '  accepted  and 
actually  received '  part  of  the  goods,  it  could  only  be  meant  to  apply  to  contracts  whei:e 
it  was  possible  to  accept  and  receive  part  of  the  goods.  It  is  clear  that  the  buyer  could 
neither  accept  nor  receive  the  chariot  before  it  was  built,  the  corn  before  it  was  thrashed, 
or  the  oak  pins  before  they  were  cut  out."  —  Ed. 
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of  opinion  that  the  case  fell  within  the  17th  section  of  the  Statute  of 
Frauds,  and  the  plaintiifs  were  accordingly  nonsuited.    And  now 

/Scarlett,  by  leave,  moved  to  enter  a  verdict  for  the  plaintiff.  This 
case  falls  within  the  authority  of  Towers  v.  Osborne,^  Clayton  v.  An- 
drews,^ and  Groves  v.  Buck.*  In  all  these  cases  the  court  held  that 
where  the  goods  were  not  capable  of  immediate  delivery,  the  sale  did 
liot  fall  within  the  Statute  of  Frauds.  Rondeau  v.  Wyatt^  is  dis- 
tinguishable, for  there  the  flour  was  fully  prepared,  but  here  it  only 
existed  in  the  shape  of  unground  wheat,  at  the  time  of  the  sale. 

Abbott,  C.  J.  In  Towers  v.  Osborne  the  chariot  which  was  ordered 
to  be  made  would  never  but  for  that  order  have  had  any  existence. 
But  here  the  plaintiffs  were  proceeding  to  grind  the  flour  for  the  pur- 
poses of  general  sale,  and  sold  this  qiiantity  to  the  defendant  as  part  of 
their  general  stock.  The  distinction  is  indeed  somewhat  nice,  but  the 
case  of  Towel's  v.  Osborne  is  an  extreme  case,  and  ought  not  to  be 
carried  further.  I  think  this  case  was  rightly  decided,  the  contract 
being  one  for  the  sale  of  goods,  and  falling  within  the  17th  section  of 
the  Statute  of  Frauds. 

Batlbt,  J.  The  nearest  case  to  this  is  Clayton  v.  Andrews.  But 
that  decision  was,  as  it  seems  to  me,  corrected  by  Rondeau  v.  Wyatt. 
This  was  substantially  a  contract  for  the  sale  of  flour,  and  it  seems  to 
me  immaterial  whether  the  flour  was  at  the  time  ground  or  not.  The 
question  is,  whether  this  was  a  contract  for  goods,  or  for  work  and 
labor  and  materials  found.  I  think  it  was  the  former ;  and  if  so,  it  falls 
within  the  Statute  of  Frauds. 

HoLEOTD,  J.  I  am  of  the  same  opinion.  I  cannot  agree  with  the 
judgment  of  the  court  in  Clayton  v.  Andrews.  This  was  a  contract 
for  the  sale  of  goods,  and  therefore  the  verdict  is  right. 

Best,  J.,  concurred.  Hule  refused. 


GRAFTON  •«.  ARMITAGE. 

In  the  Common  Pleas,  November  24,  1845. 

\B.^mrted  in  2  Common  Bench  Reports,  836.] 

Debt  for  work  and  labor  and  materials,  and  for  money  due  upon 
an  account  stated.    Plea,  nimquam  indebitatus. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  it  appeared  that 
the  plaintiff  claimed  £5'  5s.  for  work  and  labor  and  materials  employed 
in  the  devising  and  constructing  a  machine  or^  apparatus  for  the  curv- 

1  1  Str.  506.  2  4  Burr.  2101. 

3  3  M.  &  S.  179.  *  2  H.  Bl.  63. 
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ing  of  metal  tubing,  to  be  applied  in  the  construction  of  a  life-buoy  of 
which  the  defendant  was  the  patentee.  The  particulars  of  the  plaiii- 
tiif 's  demand  were  as  follows  :  — 

1844,  December.  For  scheming  and  experimenting  for,  and  making 
a  plan  drawing  of,  a  machine  for  the  purpose  of  constructing 
and  forming  tubing,  to  be  applied  to  and  in  the  manufacture  of 
patent  life-buoys  for  the  safety  and  preservation  of  boats  and 
shipwrecked  men,  with  specifications  :  engaged  three  days,  at 
one  guinea  per  day £S  Ss.  Od. 

1846,  January  8.  For  workmen's  time  in  making  and  fitting  up  a 
drum  or  mandrel,  with  nut  and  staple,  and  attaching  same  to 
lathe,  in  accordance  with  plan,  and  experimenting  therewith, 
when  the  same  was  found  to  answer  most  satisfactorily  ...      150 

For  the  use  of  the  lathe  one  week 12    0 

For  wood  and  iron  to  make  the  drum,  and  for  brass  tubing  for 

the  experiments 5    0 

£5  5s.  Od. 


The  defendant  having  announced  his  intention  of  attending  the  experiments 
on  the  8th  of  January,  1845,  and  ever)'  thing  being  got  ready  for  the  purpose, 
they  remained  in  that  state  for  upwards  of  a  week,  during  which  time  the  use  of  • 
a  costly  and  valuable  lathe  was  lost  to  the  plaintiff. 

The  plaintiff,  it  appeared,  was  a  working  engineer,  and  was  employed 
by  the  defendant  to  devise  some  plan  for  a  machine  for  curving  metal 
tubes  for  the  manufacture  of  a  life-buoy  of  which  the  defendant  was 
the  inventor;  tliat  the  plaintiff  prepared  a  drawing,  and  ultimately 
produced  a  ring  or  mandrel,  which  according  to  the  evidence  answered 
the  purpose  intended ;  and  that  models  of  air-tubes  were  made,  and  of 
a  machine  for  making  them. 

On  the  part  of  the  defendant  it  was  insisted,  on  the  authority  of 
Atkinson  v.  Bell,^  that  an  action  for  work  and  labor  was  nojt  under  the 
circumstances  maintainable,  but  that  the  action  should  have  been  for 
not  accepting  the  goods. 

For  the  plaintiff  Clark  v.  Mumford  ^  was  cited,  where  Lord  Ellen- 
borough  ruled  tliat,  under  a  general  count  in  indebitatus  assumpsit  for 
work  and  labor  and  materials,  the  plaintiff  might  recover  for  attend- 
ances as  a  farrier,  and  for  medicines  administered  in  the  cure  of  the 
defendant's  horses. 

A  verdict  was  found  for  the  plaintiff,  damages  £5  5s.,  with  leave  to 
the  defendant  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that 
the  action  was  misconceived. 

Bowling,  Serjt.,  on  a  former  day  in  this  term,  accordingly  obtained 
a  rule  nisi. 

1  8  B.  &  C.  277,  2  M.  &  R.  292.  2  3  Campb,  37. 
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Byles,  Serjt.,  shewed  cause.  There  was  no  contract  in  this  case  for 
the  sale  of  any  goods.  The  plaintiff's  claim  consists  -wholly  of  a 
demand  for  the  application  of  labor  and  skill  in  the  invention  of  a 
machine  for  the  more  perfectly  can-ying  into  effect  the  object  the 
defendant  had  in  view.  The  case  is  not  distinguishable  from  Clark  v. 
Mumford.  Lord  Ellenborough  there  says :  "  Any  species  of  work  and 
labor  may  be  given  in  evidence  under  such  a  general  count ;  and  the 
medicines  here  may  be  considered  materials  employed  by  the  plaintiff 
in  and  about  the  business  of  the  defendant.''  So  here,  the  wood,  iron, 
and  brass  tubing  may  properly  be  considered  materials  emjjloyed  in 
the  experiments  made  by  the  plaintiff  for  the  defendant.  Atkinson  v. 
Bell  is  altogether  a  different  case.  That  was  a  contract  for  the  sale  of 
goods :  this  is  a  mere  contract  for  the  exercise  of  the  plaintiff's  skill 
and  ingenuity  as  a  machinist,  the  materials  being  only  accessory. 

Dowling,  Seijt.,  in  support  of  his  rule.  If  the  evidence  shews,  as  it 
clearly  does,  that  the  work  and  labor  were  bestowed  upon  the  plain- 
tiff's own  materials,  it  is  properly  a  contract  for  the  sale  of  goods,  and 
not  work  and  labor.  It  is  distinctly  laid  down  in  Atkinson  v.  Bell 
that,  to  support  an  action  for  work  and  labor,  that  on  which  the  work 
is  performed  must  be  the  property  of  the  defendant.  Bayley,  J.,  says  : 
"In  order  to  sustain  an  action  for  work,  labor,  and  materials,  the 
materials  upon  which  the  work  and  labor  are  performed  must  be  the 
property  of  the  employer.  If  a  man  by  my  order  works  on  my  land, 
or  my  house,  or  my  furniture,  it  is  my  work,  and  I  am  at  once  liable 
to  pay  for  it.  But  here  Sheddon  was  working  upon  his  own  materials, 
and  the  contract  between  him  and  the  defendants  was  properly  a 
contract  for  the  sale  of  goods,  and  not  for  work  and  labor.''  [Maulb, 
J.  In  order  to  sustain  a  count  for  work  and  labor,  it  is  not  necessary 
that  the  work  and  labor  should  be  performed  upon  materials  that  are 
the  property  of  the  plaintiff  [defendant  ?]  or  that  are  to  be  handed  over 
to  him.  Eele,  J.  Suppose  an  attorney  were  employed  to  prepare  a 
partnership  or  other  deed :  the  draft  would  be  upon  his  own  paper, 
and  made  with  his  own  pen  and  ink ;  might  he  not  maintain  an  action 
for  work  and  labor  in  preparing  it  ?]  Here  the  contract  was  a  contract 
for  a  machine,  for  goods  :  what  difference  can  it  make  that  the  plaintiff 
was  not  sufficiently  skilled  in  his  business  to  make  the  article  without 
previous  experiments?  Those  experiments  were  not  made  at  the 
instance  of  the  defendant. 

TiNDAL,  C.  J.  It  appears  to  me  that  the  present  case  is  clearly  dis- 
tinguishable from  Atkinson  ®.  Bell,  upon  which  the  learned  counsel  for 
the  defendant  has  j)laced  his  whole  reliance.  It  is  true  that  Bayley, 
J.,  there  lays  it  down  broadly,  that  "  if  you  employ  another  to  work 
up  his  own  materials  in  making  a  chattel,  then  he  may  dispose  of  the 
.  produce  of  that  labor  and  those  materials  to  any  other  person.  No 
right  to  maintain  any  action  vests  in  him  during  the  progress  of  the 
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work ;  but  when  the  chattel  has  assumed  the  character  bargained  for, 
and  the  employer  has  accepted  it,  the  party  employed  may  maintain 
an  action  for  goods  sold  and  delivered ;  or,  if  the  employer  refuses  to 
accept,  a  special  action  on  the  case  for  such  refusal.  But  he  cannot 
maintain  an  action  for  work  and  labor,  because  his  labor  was  bestowed 
on  his  own  materials  and  for  himself,  and  not  for  the  person  who 
employed  him."  In  the  application  of  those  observations  regard  must 
be  had  to  the  particular  facts  of  that  case.  There,  Sheddon  (whose 
assignees  the  plaintiffs  were),  a  manufacturer  of  machinery,  was  em- 
ployed by  the  defendants  to  make  two  spinning-frames.  These 
spinning-frames  were  completed  and  packed,  ready  to  be  delivered  to 
the  defendants :  but  it  was  held  that,  as  the  appropriation  was  not 
assented  to  by  the  defendants,  there  was  no  change  of  property  so  as 
to  entitle  the  plaintiffs  to  maintain  an  action  for  goods  sold  and  deliv- 
ered ; '  and  that  a  count  for  work  and  labor  and  materials  could  not 
be  sustained  for  the  reason  already  stated,  viz.,  that  the  work  was 
done  upon  the  bankrupt's  own  materials,  which  still  remained  his 
property.  The  substance  of  the  contract  in  that  case  was  goods  to  be 
sold  and  delivered  by  the  one  party  to  the  other.  Here,  however, 
there  never  was  any  intention  to  make  any  thing  that  could  properly 
become  the  subject  of  an  action  for  goods  sold  and  delivered.  But  the 
plaintiff  was  applied  to  to  point  out  the  proper  mode  of  attaining  a 
given  object,  and  he  brings  his  action  for  work  and  labor  done  by  him, 
and  the  materials  used  in  the  performance  of  that  which  he  undertook 
to  do,  and  which  ajjpears  from  the  evidence  to  have  been  successfully 
done.  I  think  it  quite  clear  that  the  count  for  work  and  labor  is  the 
proper  one  to  cover  such  a  claim,  and  that  the  plaintiff  is  as  much 
entitled  to  recover  in  respect  of  the  application  of  his  skill  and  scien- 
tific knowledge  as  he  would  have  been  for  mere  manual  work  and 
labor.  For  these  reasons  I  think  the  rule  for  entering  a  nonsuit  must 
be  discharged. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  Atkinson  v.  Bell  is  clearly 
distinguishable  from  the  jJresent  case.  The  order  there  was  for  two 
spinning-frames  to  be  made  for  the  defendants;  and  though  the  mere 
undertaking  of  the  bankrupt  to  make  two  spinning-frames  in  pursuance 
of  that  order  did  not  vest  in  them  the  property  in  thp  identical  frames 
when  completed,  in  the  absence  of  any  assent  on  their  part  to  the 
appropriation,  still  the  contract  was  not  a  contract  for  work  and  labor. 
Bayley,  J.,  puts  that  case  upon  precisely  the  same  ground  on  which  the 
Lord  Chief  Justice  puts  this  case.  The  claim  of  a  tailor  or  a  shoe- 
maker is  for  the  price  of  goods  when  delivered,  and  not  for  the  work 
and  labor  bestowed  by  him  in  the  fabrication  of  them.  Littledale,  J., 
says :  "  As  to  the  count  for  work  and  labor  and  materials,  the  labor  was 
bestowed  and  the  materials  were  found  for  the  purpose  of  ultimately 
1  Sed  vide  Wilkins  v.  Bromhead,  6  M.  &  G.  963,  7  Scott,  N.  R.  921. 


SECT.   I.]  CLAT  V.   YATES.  15 

effecting  a  sale ;  and  if  tliat  purpose  was  never  completed,  the  contract 
was  not  executed."  So  here,  if  this  had  been  a  contract  by  the  plain- 
tiff to  make  a  machine  for  the.  defendant,  the  proper  remedy  would 
have  been  by  an  action  for  goods  sold  and  delivered,  or  an  action  for 
not  accepting  the  machine.  Under  those  circumstances  Atkinson  v. 
Bell  would  have  been  an  authority.  But  here  it  appears  that  the 
plaintiff  was  merely  employed  to  use  his  skill  in  devising  a  mode  for 
carrying  out  the  defendant's  invention. 

Matjle,  J.,  concurred. 

Eele,  J.  I  also  am  of  opinion  that  the  rule  for  entering  a  nonsuit  in 
this  case  should  be  discharged.  The  fair  result  of  the  evidence  is  that 
the  plaintiff  was  employed  to  exert  his  skill  and  ingenuity  in  discovering 
a  mode  by  which  the  curving  of  metal  tubes  might  be  effected  for  the 
better  carrying  out  the  defendant's- invention.  It  appears  to  me  to  be 
quite  clear  that  the  proper  form  of  declaring  in  such  a  case  is  for  work 
and  labor.  Mule  discharged. 


CLAY  u.  YATES. 

In  the  Exchequer,  May  3,  1856. 

\RejK)rted  in  1  Hurlslone  Sf  Norman,  73.] 

Declaeation  for  goods  sold  and  delivered,  and  work  and  labor  and 
materials.     Plea,  never  indebted. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  after  last 
Hilary  term,  it  appeared  that  the  defendant  applied  to  the  plaintiff,  a 
printer,  to  print  a  second  edition  of  a  treatise  called  "  Military  Tactics." 
This  edition  was  to  contain  a  dedication  to  Sir  William  Napier.  The 
plaintiff  verbally  agreed  to  find  the  paper  and  print  500  copies  for 
£4  10s.  a  sheet.  At  the  time  the  plaintiff  commenced  printing  the 
treatise  the  dedication  was  not  written,  but  it  was  afterwards  sent  to 
him,  and  the  type  set  up  without  his  having  any  knowledge  of  its  con- 
tents. After  the  proof-sheets  of  the  dedication  had  been  revised  by 
the  defendant  and  returned  to  the  plaintiff,  he  for  the  first  time  dis- 
covered that  the  dedication  contained  libellous  matter,  and  he  refused 
to  complete  the  printing  of  it.  The  defendant  would  not  pay  for  the 
treatise  without  the  dedication,  whereupon  the  present  action  was 
brought  to  recover  for  printing  the  treatise. 

It  was  objected,  on  behalf  of  the  defendant :  first,  that  this  was  a 
contract  for  the  sale  of  goods  within  the  17th  section  of  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,  as  extended  by  9  Geo.  4,  c.  14,  §  7 ;  ^  sec- 
ondly, that  the  contract  was  an  entire  one,  viz.,  to  print  the  treatise 

1  ■•  And  whereas  ty  an  act  passed  in  England  in  the  twenty-ninth  year  of  the  reign 
of  King  Charles  the  Second,  intituled  An  Act  for  the  Prevention  of  Frauds  and  Perjuries, 
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and  the  dedication,  and  that  the  plaintiff  having  refused  to  print  the 
dedication  was  not  entitled  to  recover  in  respect  of  the  treatise.  The 
learned  judge  left  it  to  the  jury  to  say:  first,  whether  work  and  labor 
was  the  essence  of  the  contract,  and  the  materials  merely  ancillary ; 
secondly,  whether  the  dedication  was  libellous.  The  jury  found  both 
questions  in  the  aifirmative,  whereupon  a  verdict  was  entered  for  the 
plaintiif,  leave  being  reserved  to  the  defendant  [to  move]  to  enter  a 
verdict  for  him. 

Quain,  in  the  present  term,  obtained  a  rule  nisi  accordingly,  against 
which, 

Montague  Smith  and  Hannen  now  shewed  cause.  This  is  not  a 
contract  for  the  sale  of  goods,  but  for  work,  labor,  and  materials.  The 
printer  bestows  his  skill  and  labor  in  printing  the  work,  and  the  mate- 
rials are  merely  ancillary.  In  Grafton  v.  Armitage  ^  the  plaintLflF  was 
employed  by  the  defendant  to  devise  a  method  of  curving  metal  tubing 
for  the  purpose  of  manufacturing  life-buoys,  and  it  was  held  that  the 
plaintiflf  might  recover  under  a  count  for  work,  labor,  and  materials.  In 
Clark  V.  Mumford,^  which  was  an  action  on  a  farrier's  bill,  Lord  Ellen- 
borough  said  :  "  Any  species  of  work  and  labor  may  be  given  in  evidence 
under  such  a  general  count ;  and  the  medicines  here  maybe  considered 
materials  employed  by  the  plaintifi"  in  and  about  the  business  of  the 
defendant."  It  is  true  that  in  Atkinson  v.  BelP  Bayley,  J.,  expressed 
an  opinion  that,  where  a  person  is  employed  to  work  up  his  own  mate- 
rials into  a  chattel,  he  cannot  recover  for  work  and  labor ;  but  in  Graf- 
ton V.  Armitage  Maule,  J.,  says,  "  In  order  to  sustain  a  count  for  work 
and  labor,  it  is  not  necessary  that  the  work  and  labor  should  be  per- 
formed upon  materials  that  are  the  property  of  the  plaintifl'  [defend- 
ant ?]  ; "  and  Erie,  J.,  adds :  "  Suppose  an  attorney  were  employed  to 
prepare  a  partnership  or  other  deed :  the  draft  would  be  upon  his  own 

it  is,  among  other  things,  enacted,  that  from  and  after  the  twenty -fourth  day  of  Jmie, 
one  thousand  six  hundred  and  seventy-seyen,  no  contract  for  tlie  sale  of  any  goods, 
wares,  and  merchandises,  for  the  price  often  pounds  sterling  or  upwards,  shall  be  allowed 
to  he  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  bargain  or  in  part  of  payment,  or 
that  some  note  or  memorandum  in  writing  of  the  said  bargain  be  made  and  signed  by 
.the  parties  to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully  authorized : 
And  whereas  a  similar  enactment  is  contained  in  an  act  passed  in  Ireland,  in  the 
seventh  year  of  the  reign  of  King  William  the  Third :  And  whereas  it  has  been  held 
that  the  said  recited  enactments  do  not  extend  to  certain  executory  contracts  for  the 
sale  of  goods,  which  nevertheless  are  within  the  mischief  thereby  intended  to  be 
remedied ;  and  it  is  expedient-  to  extend  the  said  enactments  '  to  such  executory  con- 
tracts : '  —  Be  it  enacted  that  the  said  enactments  shall  extend  to  all  contracts  for  the 
sale  of  goods  of  the  value  of  ten  pounds  sterling  and  upwards,  notwithstanding  the 
goods  may  be  intended  to  be  delivered  at  some  future  time,  or  may  not  at  the  time 
of  such  contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready  for  delivery, 
or  some  act  may  be  requisite  for  the  making  or  completing  thereof,  or  rendering  the 
same  fit  for  delivery."  — Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14,  §  7. —Ed. 
1  2  C.  B.  336.  2  3  Campb.  37.  3  s  B.  &  C.  277. 
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paper,  and  made  with  his  own  pen  and  ink ;  might  he  not  maintain  an 
action  for  work  and  labor  in  preparing  it  ?  "  [Alderson,  B.  If  the 
defendant  had  found  the  paper  and  ink,  it  would  have  been  a  contract 
for  work  and  labor  simpliciter ;  and  the  fact  of  the  plaintiff  having 
found  the  paper  and  ink  only  makes  it  a  contract  for  work,  labor,  and 
materials.]  Secondly,  the  plaintiff  is  entitled  to  recover  for  printing  the 
treatise,  notwithstanding  he  refused  to  deliver  the  dedication.  When 
the  plaintiff  discovered  that  the  dedication  was  libellous,  he  was  justified 
in  refusing  to  complete  the  printing  of  it.  In  Poplett  v.  Stockdale^ 
Best,  C.  J.,  ruled  that  the  printer  of  an  immoral  and  libellous  work 
cannot  maintain  an  action  for  his  bill  against  the  piiblisher  who  em- 
ployed him. 

Quain,  in  support  of  the  rule.  This  is  a  contract  for  the  sale  of 
goods  within  the  17th  section  of  the  Statute  of  Frauds.  Suppose  a 
printer  is  employed  to  print  a  hundred  visiting  cards,  would  that  be  a 
contract  for  work  and  labor?  [Maetin,  B.,  referred  to  Bensley  v. 
Bignold,^  where  it  was  held  that  a  printer  could  not  recover  for  labor 
or  materials  used  in  printing  a  work  to  which  his  name  Avas  not  affixed 
pm-suant  to  the  39  Geo.  3,  c.  79,  §  27.]  In  Addison  on  Contracts,  p. 
223.,  4th  ed.,  it  is  said :  "  There  is  a  great  analogy,  it  has  been  observed 
by  civilians,  between  this  class  and  description  of  contract  of  sale,  and 
the  contract  of  letting  and  hiring  of  work  and  labor ;  and  we  are  told, 
in  the  Digest  and  in  the  Institutes,  how  to  discriminate  between  the 
one  and  the  other.  If,  it  is  said,  the  materials  for  the  work,  as  well  as, 
the  work  itself,  have  been  furnished  by  the  workman,  then  the  contract 
is  a  contract  of  sale.  If,  on  the  other  hand,  the  employer  has  furnished 
the  materials,  and  the  undertaker  of  the  work  contributes  his  labor 
merely,  the  contract  is  a  contract  of  letting  and  hiring  of  labor." 
Again,  the  same  author  says,  p.  443  :  "  If  the  ground-work  of  the  labor 
or  the  fjrincipal  material  entering  into  its  composition  has  been  pro- 
vided by  the  emjjloyer,  the  contract  is  a  contract  for  the  letting  and 
hiring  of  work,  although  the  undertaker  of  the  work  may  have  fur- 
nished the  accessorial  materials  necessary  for  its  completion.  If  a  man, 
for  instance,  sends  his  own  cloth  to  a  tailor  to  be  made  into  a  coat,  and 
the  tailor  furnishes  the  buttons,  the  thread,  and  the  trimmings,  the 
contract  is  nevertheless  a  letting  and  hiring  of  work,  and  not  a  con- 
tract of  buying  and  selling."  In  support  of  that  position  the  author 
cites  Pothier,  Louage  d'  Ouvrage,  No.  394.  [Martin,  B.  Suppose  an 
artist  paints  a  portrait  for  300  guineas,  and  supplies  the  canvas  for  it, 
which  is  worth  10s.,  surely  he  might  recover  under  a  count  for  work 
and  labor.]  No  certain  rule  can  be  deduced  from  the  comparative 
value  of  the  labor  and  materials.  In  Atkinson  v.  Bell,  Bayley,  B., 
says  :  "  If  you  employ  a  man  to  build  a  house  on  your  land,  or  to  make 
a  chattel,  with  your  materials,  the  party  who  does  the  work  has  no 
1  Ry.  &  Moo.  337.  «  5  B.  &  Aid.  336. 
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power  to  appropriate  the  produce  of  his  labor  and  your  mateiiials  to 
any  other  person.  Having  bestowed  his  labor  at  your  request  on  your 
materials,  he  may  maintain  an  action  against  you  for  work  and  labor. 
But  if  j^ou  employ  another  to  work  vtp  his  own  materials  in  making  a 
chattel,  then  he  may  appropriate  the  produce  of  that  labor  and  mate- 
rials to  any  other  person.  No  right  to  maintain  any  action  vests  in 
him  during  the  progress  of  the  work  ;  but  when  the  chattel  has  assumed 
the  character  bargained  for,  and  the  employer  accepted  it,  the  party 
employed  may  maintain  an  action  for  goods  sold  and  delivered."  Graf- 
ton V.  Armitage  is  distinguishable,  for  there  the  contract  was  not  to 
deliver  any  thing  in  a  manufactured  state,  but  merely  to  make  experi- 
ments. [3Iartix,  B.  The  work,  when  printed,  may  not  be  worth  as 
a  book  one  halfpenny,  or  it  may  be  worth  £100 ;  then,  if  there  has 
been  no  express  stipulation  as  to  payment,  in  what  way  is  the  printer 
to  be  paid  V]  Secondly,  this  was  an  entire  contract  to  pirint  both  the 
dedication  and  the  treatise,  and  the  plaintiff  is  not  entitled  to  charge 
for  printing  the  treatise  without  the  dedication.  In  such  a  case  no 
implied  contract  arises. 

Pollock,  C.  B.  The  rule  must  be  discharged.  The  first  question  is, 
whether  this  is  a  contract  for  the  sale  of  goods  within  the  17tli  section 
of  the  Statute  of  Frauds,  and  I  am  of  opinion  that  it  is  properly  a 
contract  for  work,  labor,  and  materials.  It  appears  from  Chitty  on 
Pleading  ^  that  a  count  for  work,  labor,  and  materials  may  be  resorted 
to  by  farriers,  medical  men,  and  surveyors,  and  that  such  is  the  form  in 
which  tliey  are  in  the  habit  of  suing.  Against  the  ojoinion  of  Bayley, 
J.,  in  Atkinson  v.  Bell,  we  may  set  off  the  oj)inions  of  JIaule,  J.,  and 
Erie,  J.,  in  the  case  of  Grafton  r.  Armitage,  and  then  we  have  to  decide 
the  point  as  if  it  were  quite  new  and  without  authority.  It  may  hap- 
pen that  part  of  the  materials  is  found  by  the  person  for  whom  the 
work  is  done,  and  part  by  the  person  who  does  the  work ;  for  instance, 
the  paper  for  j)rinting  may  be  found  by  the  one  party,  while  the  ink  is 
found  by  the  printer.  In  such  cases  it  seems  to  me  that  the  true  crite- 
rion is,  ^yhether  work  is  the  essence  of  the  contract,  or  whether  it  is 
the  materials  supplied.  My  impression  is,  that  in  the  case  of  a  work 
of  art,  ^^•hether  in  gohl,  silver,  marble,  or  jjlaster,  where  the  aj^phcation 
of  skill  and  labor  is  of  the  highest  description,  and  the  material  is  of 
no  importance  as  compared  with  the  labor,  the  price  may  be  recovered 
as  work,  labor,  and  materials.  No  doubt  it  is  a  chattel  that  was  bar- 
o-ained  for,  and,  if  delivered,  might  be  recovered  as  goods  sold  and  deliv- 
ered ;  still  it  may  also  be  recovered  .as  work,  labor,  and  materials. 
Therefore  it  appears  to  me  that  this  is  properly  a  contract  for  work, 
labor,  and  materials.  I  am  incUned  to  think  that  it  is  only  where  the 
bargain  is  for  goods  thereafter  to  be  made,  and  not  where  it  is  a  mixed 
contract  for  work  and  materials  to  be  found,  that  Lord  Tenterden's 
Act  9  Geo.  4,  c.  14,  applies ;  and  the  reason  why  no  cases  on  this  suh- 
1  Vol.  i.  p.  359 1  vol.  ii.  p.  61,  62,  7th  ed. 
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ject  are  found  in  the  books  is,  that  before  Lord  Teiiterden's  Act  passed 
the  Statute  of  Frauds  did  not  apjDly  to  the  case  of  goods  not  actually 
made,  or  fit  for  delivery.  I  think  therefore  that  the  objection  does 
not  arise. 

Then  with  respect  to  the  other  point,  I  entertain  no  doubt.  I  told 
the  jury  that  if  the  plaintiff  agreed  to  print  the  dedication  and  the 
treatise,  and  so  undertook  to  print  that  Avhich  he  knew  to  be  libellous, 
and  afterwards  said  that  he  would  not  print  both ;  in  such  case  he 
could  not  recover.  I  think  his  right  to  recover  rests  entirely  on  this 
ground,  that  he  had  been  furnished  with  the  treatise  without  the  dedi- 
cation. The  dedication  was  afterwards  sent,  but  he  had  no  opportu- 
nity of  reading  it  until  after  it  was  printed ;  he  then  discovered  that  it 
was  libellous,  and  refused  to  permit  the  defendant  to  have  it.  I  think 
that  if  a  contract  is  bona  fide  entered  into  by  a  printer  to  print  a  work 
consisting  of  two  parts,  and  at  the  time  he  enters  into  the  contract  he 
has  no  means  of  knowing  that  one  part  is  unlawful,  and  he  executes 
both,  but  afterwards  suppresses  that  which  is  unlawful,  there  is  an 
implied  undertaking  on  the  part  of  the  person  employing  him  to  pay 
for  so  much  of  the  work  as  is  la^vful.  For  these  reasons  I  think  that 
the  rule  ought  to  be  discharged. 

Aldeeson,  B.     I  am  of  the  same  opinion,  and  have  nothing  to  add. 

Maetijt,  B.  I  am  of  the  same  opinion.  There  are  three  matters  of 
charge  well  known  to  the  law,  viz.,  for  labor  simply,  for  labor  and 
materials,  and  for  goods  sold  and  delivered.  Now  every  case  must  be 
judged  of  by  itself;  and  what  is  the  present  case?  The  defendant 
having  a  manuscript,  takes  it  to  a  j)rinter  to  print  for  him.  Then  what 
does  he  intend  shall  be  done  ?  He  intends  that  the  printer  shall  use 
his  type,  shall  set  it  up  in  a  frame  and  impress  it  on  paper,  that  the 
pajjer  shall  be  submitted  to  the  author,  that  the  author  having  cor- 
rected it  shall  send  it  back  to  the  printer,  who  shall  again  exercise 
labor  and  make  it  into  a  complete  thing  in  the  shape  of  a  book.  That 
being  so,  I  think  that  the  plaintiff  was  employed  to  do  work  and  labor, 
and  sujjply  materials,  and  for  that  he  is  entitled  to  be  paid.  It  seems 
to  me  that  the  true  criterion  is  this :  Suppose  there  was  no  contract 
as  to  payment,  and  the  printer  brought  an  action  to  recover  what  he 
was  by  law  entitled  to  receive,  would  that  be  the  value  of  the  book  as 
a  book  ?  I  apprehend  not ;  for  the  book  might  not  be  worth  half  the 
value  of  the  paper  on  which  it  was  printed,  but  he  would  be  entitled 
to  recover  for  his  work,  labor,  and  materials  supplied ;  therefore  this  is 
in  strictness  work,'  labor,  and-  materials  done  and  provided  by  the 
plaintiff  for  the  defendant.  In  the  case  of  Bensley  v.  Bignold,  where 
the  defence  was  that  the  printer  had  not  affixed  his  name  to  the  book 
as  required  by  the  39  Geo.  3,  c.  79,  §  27,  it  was  treated  by  Abbott,  C. 
J.,  Bayley,  J.,  and  Holroyd,  J.,  as  a  contract  for  work,  labor,  and  mate- 
rials ;  and  concurring  in  opinion  with  them,  I  do  not  think  it  profitable 
to  go  into  an  examination  of  the  other  cases. 
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With  respect  to  the  other  point,  I  agree  that  as  soon  as  a  printer 
discovers  the  objectionable  nature  of  the  work  which  he  is  employed 
to  print,  he  ought  to  stop,  and  that  he  would  not  be  entitled  to  recover 
for  work  done  after  he  made  the  discovery.  But  I  cannot  doubt  that 
in  this  case,  although  the  contract  has  never  been  performed,  yet  as  the 
work  was  commenced  on  the  retainer  of  the  defendant,  and  in  igno- 
rance that  part  of  it  was  unlawful,  a  duty  arises  to  pay  the  plaintiif  for 
that  part  which  he  has  performed.  It  is  like  one  of  those  transactions 
where  a  person  accepts  goods  not  made  according  to  contract,  in  which 
case  the  law  implies  a  promise  to  pay  for  them ;  though  perhaps  the 
better  expression  would  be,  "  a  duty  arises  to  pay  for  them,"  for  the 
true  ground  of  the  right  to  recover  is,  that  such  a  state  of  circum- 
stances has  arisen  that  in  point  of  law  there  is  a  duty  to  j)ay. 

Beajiwell,  B.  I  dill  not  hear  the  whole  of  the  argument,  and  will 
not  therefore  give  a  decided  opinion ;  but  I  am  inclined  to  think  that 
the  plaintiff  is  entitled  to  recover,  even  assuming  Mr.  Quain's  argu- 
ment to  be  right.  The  contract  is  to  f)rint  a  treatise  and  a  dedication, 
the  latter  to  be  thereafter  furnished.  That  imposed  on  the  defendant 
the  obligation  of  furnishing  a  dedication  such  as  the  plaintiff  could  by 
law  print.  It  may  be  true,  as  Mr.  Quain  says,  that  the  entire  article 
was  not  produced,  and  the  defendant  was  not  bound  to  accept  a  partial 
one ;  but  then  the  plaintiff  might  maintain  an  action  against  the 
defendant  on  his  implied  contract  to  furnish  a  lawful  dedication,  or 
instead  of  that  he  may  rely  upon  an  implied  contract  to  be  paid  for 
what  he  could  lawfully  print.  However,  for  the  reason  before  stated 
I  give  no  decisive  judgment  on  the  point.  B^de  discharged. 


LEE  V.  GRIFFIN. 
In  the  Queen's  Bench,  May  9,  1861. 

[Eep(yrted  in  1  Best  ^-  Smith,  272.] 

De(;laeation  against  the  defendant,  as  the  executor  of  one  Frances 
P.,  for  goods  bargained  and  sold,  goods  sold  and  deUvered,  and  for 
work  and  labor  done  and  materials  provided  by  the  plaintiff  as  a 
surgeon-dentist  for  the  said  Frances  P. 

Plea,  that  the  said  Frances  P.  never  was  indebted  as  alleged. 

The  action  was  brought  to  recover  the  sum  of  £21  for  two  sets  of 
artificial  teeth  ordered  by  the  deceased. 

At  the  trial,  before  Crompton,  J.,  at  the  sittings  for  Middlesex  after 
Michaelmas  term,  1860,  it  was  proved  by  the  plaintiff  that  he  had,  in 
pursuance  of  an  order  ffom  the  deceased,  prepared  a  model  of  her 
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month,  and  made  two  sets  of  artificial  teeth ;  as  soon  as  they  were 
ready  he  wrote  a  letter  to  the  deceased,  requesting  her  to  appoint  a 
day  when  he  could  see  her  for  the  purpose  of  fitting  them.  To  thia 
communication  the  deceased  replied  as  follows :  — 

My  deak  Sik,  —  I  regret,  after  your  kind  effort  to  oblige  me,  my  health 
will  prevent  my  taking  advantage  of  the  early  day.  I  fear  I  may  not  be  able 
for  some  days.  Yours,  &c.,  Frances  P. 

Shortly  after  writing  the  above  letter  Frances  P.  died.  On  these 
facts  the  defendant's  counsel  contended  that  the  plaintiff  ought  to  be 
nonsuited,  on  the  ground  that  there  was  no  evidence  of  a  delivery  and 
acceptance  of  the  goods  by  the  deceased,  nor  any  memorandum  in 
writing  of  a  contract  within  the  meaning  of  the  17th  section  of  the 
Statute  of  Frauds,  29  Car.  2,  c.  3,  and  the  learned  judge  was  of  that 
opinion.  The  plaintiff's  counsel  then  contended  that,  on  the  authority 
of  Clay  V.  Yates,^  the  plaintiff  could  recover  in  the  action  on  the  count 
for  work  and  labor  done,  and  materials  provided.  The  learned  judge 
declined  to  nonsuit,  and  directed  a  verdict  for  the  amount  claimed  to 
be  entered  for  the  plaintiff",  with  leave  to  the  defendant  to  move  to 
.  enter  a  nonsuit  or  verdict. 

In  HUary  tenn  following  a  rule  nisi  having  been  obtained  accord- 
ingly, 

Patchett  now  shewed  cause.  1.  The  principal  question  in  this  case 
is,  whether  the  essence  of  the  contract  in  the  second  count  is  in  the 
work  and  labor,  or  in  the  materials  that  were  found.  The  deceased  in 
truth  contracted  for  the  skill  of  the  dentist,  and  the  materials  are 
merely  ancillary  to  the  work  and  labor.  Clay  v.  Yates.  [Hill,  J. 
The  circumstances  in  Clay  v.  Yates  are  peculiar.  It  was  a  case  of  a 
printer  employed  to  print  a  book.  If  I  employ  a  man  to  print  for  me, 
I  must  give  him  something  to  print  from,  and  he  does  his  work  mth 
my  materials ;  he  also,  to  a  certain  extent,  supplies  his  own  materials, 
but  .they  are  only  accessorial.  The  present  case  is  more  like  Towers 
V.  Osborne,^  and  other  similar  cases,  which  were  decided  on  the  Statute 
of  Frauds  before  tlie  j)assing  of  Lord  Tenterden's  Act,  9  G.  4,  c.  14.] 
This  case  is  not  to  be  distinguished  from  that  of  an  artist  employed  to 
paint  a  picture.  In  Clay  v.  Yates,  Martin,  B.,  says,  "  Suppose  an  artist 
paints  a  portrait  for  300  guineas,  and  supplies  the  canvass  for  it  worth 
ten  shillings,  surely  he  might  recover  under  a  count  for  work  and 
labor ; "  and  Pollock,  C.  B.,  in  his  judgment,  says,  "  In  the  case  of  a 
work  of  art,  whether  in  gold,  silver,  marble,  or  plaster,  where  the  applL 
cation  of  skill  and  labor  is  of  the  highest  description,  and  the  material 
is  of  no  importance  as  compared  with  the  labor,  the  price  may  be 
recovered  as  work,  labor,  and  materials."  So  here  the  ivory  used  in 
the  work  was  of  insignificant  value  compared  to  the  skill  employed. 
1  1  H.  &  N.  73.  2  1  Str.  506. 
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[Blackbuen,  J.  Atkinson  v.  BelP  is  an  express  authority  against 
you ;  though  the  (7ictum  of  Bayley,  J.,^  that  a  plaintiff  cannot  main- 
tain an  action  for  work  and  labor  where  the  labor  was  bestowed  on 
his  own  materials,  is  not  law,  and  has  been  dissented  from  in  Grafton 
V.  Amiitage,^  and  also  in  Clay  v.  Yates.J 

2.  If  the  plaintiff  cannot  recover  on  the  count  for  work  and  labor, 
he  can  maintain  his  action  on  the  count  for  goods  bargained  and  sold. 
The  letter  written  by  the  deceriRcd  is  a  sufficient  memorandum  of  a 
contract  under  the  Statute  of  Frauds.     Ridgway  v.  Wharton.* 

GriJfitH,  in  support  of  the  rule,  was  not  called  upon  to  argue. 

CnoMrxdx,  J.  I  think  that  this  rule  ought  to  be  made  absolute. 
On  the  second  point  I  am  of  the  same  opinion  as  I  was  at  the  trial. 
There  is  not  any  sufficient  memorandum  in  writing  of  a  contract  to 
satisfy  the  Statute  of  Frauds.  The  case  decided  in  the  House  of  Lords, 
to  wliich  reference  has  been  made  durhig  the  argument,  is  cleariy  dis- 
tinguishable. That  case  only  decided  that  if  a  document,  which  is 
silent  as  to  the  particulars  of  a  contract,  refers  to  another  document 
which  contains  such  particulars,  parol  evidence  is  admissible  for  the 
purpose  of  shewing  what  document  is  referred  to.  Assuming,  in  this 
case,  that  the  two  documents  were  sufficiently  connected,  still  there 
would  not  be  any  sufficient  evidence  of  the  contract.  The  contract  in 
question  was  to  deliver  some  particular  teeth  to  be  made  in  a  particu- 
lar way,  but  these  letters  do  not  refer  to  any  particular  bargain,  nor  in 
any  manner  disclose  its  terms. 

The  main  question  which  arose  at  the  trial  was,  whether  the  contract 
in  the  second  count  could  be  treated  as  one  for  work  and  labor,  or 
whether  it  was  a  contract  for  g(]()ds  sold  and  delivered.  The  distinc- 
tion between  these  two  c'luses  of  action  is  sometimes  very  fine ;  but 
where  the  contract  is  for  a  chattel  to  l)e  made  and  delivered,  it  clearly 
is  a  contract  for  the  sale  of  goods.  There  are  some  cases  in  which  the 
supi"»l}'  of  the  materials  is  ancillary  to  the  contract,  as  in  the  case  of  a 
jjrinter  sujiplying  the  paper  on  which  a  book  is  printed.  In  such  a 
case  an  action  might  perhajjs  be  brought  for  work  and  labor  done  and 
materials  provided,  as  it  could  hardly  be  said  that  the  subject-matter 
of  the  contract  was  tlie  sale  of  a  chattel :  perhaps  it  is  more  in  the 
nature  of  a  contract  merely  to  exercise  skill  and  labor.  Clay  v.  Yates 
turned  on  its  own  peculiar  circumstance's.  I  entertain  some  doubt  as 
to  the  correctness  of  that  decision  ;  but  I  certainly  do  not  agree  to  the 
proposition  that  the  value  of  the  skill  and  labor,  as  compared  to  that 
of  the  material  supplied,  is  a  criterion  by  which  to  deciile  whether  the 
contract  be  for  work  and  labor,  or  for  the  sale  of  the  chattel.  Here, 
however,  the  subject-matter  of  the  contract  was  the  supply  of  goods. 
The  case  bears  a  strong  resemblance  to  that  of  a  tailor  supplying  a 

1  8  B.  &  C.  277.  2  pp.  283-4.  3  2  C.  B.  336. 

<  6  H.  L.  Ca.  238. 
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coat,  the  measurement  of  the  mouth  and  fitting  of  the  teeth  being 
analogous  to  the  measurement  and  fitting  of  the  garment. 

Hill,  J.  I  am  of  the  same  opinion.  I  think  that  the  decision  in 
Clay  V.  Yates  is  perfectly  right.  That  was  not  a  case  in  which  a  party 
ordered  a  chattel  of  another  which  was  afterwards  to  be  made  and 
delivered,  but  a  case  in  which  the  subject-matter  of  the  contract  was 
the  exercise  of  skill  and  labor.  Wherever  a  contract  is  entered  into 
for  the  manufacture  of  a  chattel,  there  the  subject-matter  of  the  con- 
tract is  the  sale  and  delivery  of  the  chattel,  and  the  party  supplying  it 
cannot  recover  for  work  and  labor.  Atkinson  v.  Bell  is,  in  my  opinion, 
good  law,  with  the  exception  of  the  dictum  of  Bayley,  J.,  which  is 
repudiated  by  Maule,  J.,  in  Grafton  v.  Armitage,  where  he  says  :  "  In 
order  to  sustain  a  count  for  work  and  labor,  it  is  not  necessary  that  the 
work  and  labor  should  be  performed  ujDon  materials  that  are  the  prop- 
erty of  the  plaintiff  [defendant?]."  And  Tindal,  C.  J.,  in  his  judgment 
in  the  same  case,  page  340,  points  out  that  in  the  application  of  the 
observations  of  Bayley,  J.,  regard  must  be  had  to  the  particular  facts  of 
the  case.  In  every  other  respect,  therefore,  the  case  of  Atkinson  v.  Bell 
is  law.  I  think  that  these  authorities  are  a  complete  answer  to  the 
point  taken  at  the  trial  on  behalf  of  the  plaintiif. 

When,  however,  the  facts  of  this  case  are  looked  at,  I  cannot  see 
how,  wholly  irrespective  of  the  question  arising  under  the  Statute  of 
Frauds,  this  action  can  be  maintained.  The  contract  entered  into  by 
the  plaintiif  with  the  deceased  was  to  supply  two  sets  of  teeth,  which 
were  to  be  made  for  her  and  fitted  to  her  mouth,  and  then  to  be  paid 
for.  Through  no  default  on  her  jjart,  she  having  died,  they  never  were 
fitted ;  no  action  can  therefore  be  brought  by  the  plaintiif. 

Blackbueist,  J.  On  the  second  point,  I  am  of  opinion  that  the  letter 
is  not  a  sufficient  memorandum  in  writing  to  take  the  case  out  of  the 
Statute  of  Frauds. 

On  the  other  point,  the  question  is  whether  the  contract  was  one  for 
the  sale  of  goods  or  for  work  and  labor.  I  think  that  in  all  cases,  in 
order  to  ascertain  whether  the  action  ought  to  be  brought  for  goods 
sold  and  delivered,  or  for  work  and  labor  done  and  materials  provided, 
we  must  look  at  the  particular  contract  entered  into  between  the 
parties.  If  the  contract  be  such  that,  when  carried  out,  it  would  result 
in  the  sale  of  a  chattel,  the  fiarty  cannot  sue  for  work  and  labor ;  but 
if  the  result  of  the  contract  is  that  the  J)arty  has  done  work  and  labor 
which  ends  in  nothing  that  can  become  the  subject  of  a  sale,  the  party 
cannot  sue  for  goods  sold  and  delivered.  The  case  of  an  attorney  em- 
ployed to  prepare  a  deed  is  an  illustration  of  this  latter  proposition. 
It  cannot  be  said  that  the  paper  and  ink  he  uses  in  the  preparation  of 
the  deed  are  goods  sold  and  delivered.  The  case  of  a  printer  printing 
a  book  would  most  probably  fall  mthin  the  same  category.  In  Atkin- 
son V.  Bell  the  contract,  if  carried  out,  would  have  resulted  in  the  sale 
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of  a  chattel.  In  Grafton  v.  Armitage,  Tindal,  C.  J.,  lays  down  this 
very  principle.  He  draws  a  distinction  between  the  case  of  Atkinson 
V.  Bell  and  that  before  him.  The  reason  he  gives  is  that,  in  the  fonner 
case  "  the  substance  of  the  contract  was  goods  to  be  sold  and  delivered 
by  the  one  party  to  the  other;"  in  the  latter,  " there  never  was  any 
intention  to  make  any  thing  that  could  properly  become  the  subject  of 
an  action  for  goods  sold  and  delivered."  I  think  that  distinction  recon- 
ciles those  two  cases,  and  the  decision  of  Clay  v.  Yates  is  not  incon- 
sistent with  them.  In  the  present  case  the  contract  was  to  deliver  a 
thing  which,  when  completed,  would  have  resulted  in  the  sale  of  a 
chattel ;  in  other  words,  the  substance  of  the  contract  was  goods  sold 
and  delivered.  I  do  not  think  that  the  test  to  apply  to  these  cases 
is  whether  the  value  of  the  work  exceeds  that  of  the  materials  used  in 
its  execution ;  for,  if  a  sculptor  were  employed  to  execute  a  work  of 
art,  greatly  as  his  skill  and  labor,  supposing  it  to  be  of  the  highest 
description,  might  exceed  the  value  of  the  marble  on  which  he  worked, 
the  contract  would,  in  my  opinion,  nevertheless  be  a  contract  for  the 
sale  of  a  ehiittel.  Bide  absolute} 

'  In  Benjamin  on  Sale,  after  citing  the  foregoing  cases,  the  learned  author  says 
(p.  79)  :  "  In  reviewing  these  decisions,  it  is  surprising  to  find  tliat  a  rule  so  satisfac- 
tory and  apparently  so  obvious  as  that  laid  down  in  Lee  v.  Griffin,  in  1861,  should  not 
hare  been  earlier  suggested  by  some  of  the  eminent  judges  who  had  been  called  on  to 
consider  the  subject,  beginning  with  Lord  EUenborough,  in  1814,  and  closing  with 
Pollock,  C.  B.,  in  1856.  From  the  very  definition  of  a  sale,  the  rule  would  seem  to  be 
at  once  deducible,  that  if  the  contract  is  intended  to  result  in  transferring  for  a  price 
from  B.  to  A.  a  chattel  in  which  A.  had  no  previous  property,  it  is  a  contract  for  the 
sale  of  a  chattel,  and  unless  that  be  the  case,  there  can  be  no  sale.  In  several  of  the 
opinions  this  idea  was  evidently  in  the  minds  of  the  judges.  Especially  was  this  mani- 
fest in  the  decision  of  Bayley,  J.,  in  Atkinson  v.  Bell,  8  B.  &  C.  277,  and  Tindal,  C.  J., 
in  Grafton  v.  Armitage  ;  but  it  was  not  clearly  and  distinctly  brought  into  view  before 
the  decision  in  Lee  v.  Griffin.  The  same  tentative  process  for  arriving  at  the  proper 
distinctive  test  between  these  two  contracts  has  been  gone  through  in  America,  but 
without  a  satisfactory  result,  as  will  subsequently  appear. 

"  The  principles  suggested  as  affording  a  test  on  this  subject  prior  to  the  case  of  Lee 
V.  Griffin  were  the  following :  — 

"1.  That  if  the  subject-matter  of  the  contract  was  not  in  existence,  not  in  rerum 
nattiru,  as  Lord  EUenborough  expressed  it,  the  contract  was  not  'for  the  sale  of  goods.' 
This  was  the  opinion  of  Lord  EUenborough  in  Groves  v.  Buck  ;  of  Abbott,  C.  J.,  as 
shown  by  his  comment  on  Towers  v.  Osborne  in  the  opinion  delivered  in  Garbutt  v. 
Watson ;  and  may  be  inferred  from  Rondeau  v.  Wyatt  to  have  been  the  opinion  of 
Lord  Loughborough. 

"  That  the  decision  in  Towers  v.  Osborne  was  wrong,  if  it  went  upon  the  ground  that 
Lord  Loughborough  states,  viz.,  that  the  order  for  the  chariot  was  not  a  contract  or 
agreement  for  the  sale  of  a  chattel,  is  no  longer  questionable.  The  familiar  example 
put  by  the  judges  in  several  of  the  cases,  of  an  order  to  a  tailor  or  shoemaker  for  a 
garment  or  pair  of  shoes,  both  of  which  are  treated  as  undoubted  cases  of  contracts 
for  the  sale  of  chattels,  is  exactly  the  same  as  the  order  in  Towers  v.  Osborne.  The 
intention  of  the  parties  was  that  the  result  should  be  a  transfer  for  a  price,  by  Towers 
to  Sir  John  Osborne,  of  a  chattel  in  which  Sir  John  had  no  previous  property,  and 
this  was  clearly  a  contract  for  a  sale. 
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JOHN  MIXER  V.  JOHN  HOWARTH. 

Supreme  Judicial  Court  of  Massachusetts,  January  24, 
February  1,  1839. 

[Reported  in  21  Pickering,  206.] 

Assumpsit.  Trial  before  Wilde,  J.  The  writ  contained  the  com- 
mon counts  for  work  and  labor,  and  materials  found,  &c.  In  the 
Comm.on  Pleas  the  plaintiff  filed  a  specification,  claiming  to  recover 
$250,  the  price  of  a  buggy  sold  and  delivered  to  the  defendant.    In 

"  2.  The  second  principle  suggested  as  the  true  test  was  by  Bayley,  J.,  first  in  Smith 
V.  Surman,  9  B.  &  C.  568,  afterwards  more  fully  developed  in  Atkinson  v.  Bell,  viz., 
that  if  the  materials  be  furnished  by  the  employer,  the  contract  is  for  work  and  labor, 
not  for  a  sale  ;  but  if  the  material  be  furnished  by  the  workman  who  makes  up  a  chat- 
tel, he  cannot  maintain  '  work  and  labor,'  because  his  labor  was  bestowed  on  his  own 
materials  and  for  himself,  and  not  for  the  person  who  employed  him.  The  first  branch 
of  this  rule  is  undoubtedly  correct,  as  shown  by  the  principles  settled  in  Lee  v.  Griffin, 
because  where  the  materials  are  furnished  by  the  employer,  there  can  be  no  transfer 
to  him  of  the  property  in  the  chattel,  he  being  previously  possessed  of  the  title  to  the 
materials,  so  that  nothing  can  be  due  from  him  save  compensation  for  labor  ;  and  this 
will  be  equally  true  where  the  employer  has  furnished  only  part  of  the  materials,  for 
the  contract  in  such  case  cannot  result  in  a  sale  to  him  of  what  is  already  his,  and  the 
only  other  action  possible  would  be  for  work  and  labor  done,  and  materials  furnished. 
But  the  second  part  of  the  rule  is  inaccurate,  as  pointed  out  in  Grafton  v.  Armitage 
and  Lee  v.  Griffin.  A  man  may  be  responsible  for  damage  done  to  another's  chattel, 
as  for  example,  to  a  coachmaker's  vehicle,  and  may  employ  the  latter  to  repair  the 
injury,  in  which  case  an  action  would  plainly  lie  against  the  employer  for  the  work 
and  labor  done  and  materials  furnished  by  the  coach-builder,  although  bestowed  on  a 
thing  which  is  his,  and  is  to  remain  his  after  being  repaired  at  another's  expense. 

"  3.  The  third  attempt  to  supply  the  true  test  on  this  matter,  previously  to  its 
satisfactory  settlement  in  Lee  v.  Griffin,  was  made  by  Pollock,  C.  B.,  in  Clay  v. 
Yates.  The  proper  rule,  in  his  opinion,  is  this  :  '  Whether  the  work  and  labor  is  of 
the  essence  of  the  contract,  or  whether  it  is  the  materials  that  are  found.'  This  test 
was  decisively  rejected  by  Crompton  and  Blackburn,  JJ.,  in  Lee  v.  Griffin.  It  cannot 
be  supported,  even  in  the  extreme  case  put  by  Martin,  B.,  of  a  portrait  worth  300 
guineas  on  a  canvas  wortli  10s.  If  the  employer  owned  nothing  whatever  that  went 
into  the  composition  of  the  picture  —  if  neither  materials,  nor  skill,  nor  labor  were 
supplied  by  him,  it  is  obvious  that  he  cannot  get  title  to  the  picture  or  any  property 
in  it,  except  through  a  transfer  of  the  chattel  to  him  by  the  artist  for  a  price,  and  this 
is  in  law  a  contract  of  sale.  It  cannot  make  the  slightest  difference  in  what  proportions 
the  elements  that  compose  the  chattel,  viz.,  the  raw  material  and  the  skill,  are  divided ; 
it  is  not  the  less  true  that  none  of  these  elements  were  owned  by  the  employer  before 
the  contract,  and  that  the  chattel  composed  of  them  is  by  the  terms  of  the  contract  to 
be  transferred  for  a  price  by  the  former  owner  to  the  employer.  The  test  suggested  by 
Martin,  B.,  in  his  opinion  as  found  in  the  Law  Journal  Eeport,  is  accurate  as  far  as  it 
goes,  but  it  does  not  cover  more  than  the  point  in  the  case  before  the  court.  The 
learned  Baron  said  :  '  Suppose  the  plaintiff  had  brought  an  action  to  recover  the  value 
of  that  which  he  had  delivered,  would  that  be  the  value  of  the  book  1  I  apprehend 
not,  for  the  book  might  not  be  worth  half  the  value  of  the  paper  it  was  written  on.' 
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this  court  he  filed  an  additional  specification,  claiming  for  work  and 
labor,  and  materials  furnished  the  defendant,  at  his  request,  upon  the 
same  article,  $251);  and  likewise  a  count  setting  forth  a  special  con- 
tract that  the  plaintiff  should  build  a  buggy,  and  that  the  defendant 
should  take  and  pay  for  the  same,  with  the  usual  necessary  averments. 
To  this  last  count  the  defendant  objected,  because  it  was  not  for  the 
same  cause  of  action  and  not  consistent  with  the  original  declaration; 
but  the  amendment  ^\^^s  allowed  without  terms. 

The  testimony  of  witnesses  produced  by  the  plaintiff  had  a  tendency 
to  prove  that  in  September,  183G,  the  defendant  came  into  the  plain- 
tiff's shop  and  selected  a  piece  of  cloth  for  the  lining  of  a  buggy;  that 
the  plaintifi'  then  had  on  liand  the  body  of  a  buggy,  nearly  finished, 
but  not  lined;  that  by  a  conversation  between  the  parties  it  was 
understood  that  the  plaintiff  was  to  finish  a  buggy  for  the  defendant 
in  a  fortnight  from  that  time ;  and  tliat  the  unfinished  buggy  was  com- 
pleted accordingly,  and  the  defendant  had  notice  thereof  and  was 
requested  to  take  it  awaj-,  but  he  declined  so  to  do.  The  witnesses 
were  allowed  to  tcstifN"  as  to  the  estimated  value  of  the  trimmino-s  and 
other  materials  used  in  finishing  the  buggy,  and  of  the  plaintiff's  work 
and  labor  thereon.  A  -nitness  named  Scadding  testified  that,  at  the 
time  when  tlie  defendant  went  to  the  plaintiff's  shop,  the  plaintiff  had 
but  one  carriage-body  on  hand  not  lined ;  that  the  plaintiff  had  on 
hand  several  buggies  partly  finished ;  that  the  witness  did  not  know  of 
any  thing  done  in  consequence  of  any  application  made  by  the  defend- 
ant, except  that  the  plaintifi"  had  before  that  time  told  him  that  he 
should  not  complete  any  more  buggies  that  fall  unless  ordered,  and 
after  this  a  buggy  was  finished  ;  that  no  account  was  kept  of  any  labor 
or  materials;  and  that  the  witness  knew  nothing  of  any  work  done 
except  upon  the  body. 

The  defendant  moved  for  a  nonsuit,  because  the  contract,  if  any,  was 
void  by  the  Revised  Stat.,  c.  74,  §  4  (of  fi-auds)  ;  but  the  judge  intimat- 
ing a  different  opinion,  a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  whole  court. 

This  is  true,  and  wliy  1  Because  a  part  of  tlie  materials  of  tlie  book  —  its  chief  mate- 
rials indeed,  to  wit,  the  composition  —  had  been  furnished  by  the  employer,  belonged 
to  him  already,  and  therefore  could  not  be  sold  to  him  by  the  printer.  The  only 
remedy  then  remaining  was  an  action  for  work  and  labor  and  materials. 

"  Cx-ips  are  sometimes  put,  as  a  test  of  principles,  that  are  so  extreme  as  to  be  best 
disposed  of  by  the  application  of  tlie  familiar  rule,  De  minimis  non  curat  lex.  Thus 
the  example  of  an  attorney  employed  to  draw  a  deed,  is  dismissed  by  Blackburn,  J., 
in  Lee  v.  GrifBn,  with  the  simple  remark  that  it  is  an  abuse  of  language  to  say  that 
the  paper  or  parchment  are  goods  sold  and  delivered.  So  if  a  man  send  a  button  or 
a  skein  of  silk  to  be  used  in  making  a  coat,  it  would  be  mere  trifling  to  say  that  he 
was  part  owner  of  the  materials,  and  that  an  action  for  goods  sold  would  not  therefore 
lie  in  favor  of  the  tailor  who  furnished  the  garment.  Sucli  matters  cannot  be  con- 
sidered as  having  entered  into  the  contemplation  of  parties  when  contracting,  nor  as 
forming  any  real  part  of  the  consideration  for  the  mutual  stipulations."  —  Ed. 
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Hazen  and  Ciimmins,  for  the  tiefendant,  insisted  that  the  contract 
was  substantially  a  sale ;  that  the  work  to  be  done  had  reference  to  the 
sale,  and  no  account  was  kept  of  the  labor  and  materials ;  and  that  as 
a  sale  the  contract  was  void  by  the  Statute  of  Frauds.  Kevised  Stat., 
0.  74,  §  4;  Garbutt  v.  Watson,  5  Barn.  &  Aid.  613;  Atkinson  v.  Bell, 
8  Barn.  &  Cressw.  283 ;  St.  9  Geo.  4,  c.  14,  §  7 ;  Maberley  v.  Sheppard, 
10  Bingh.  99;  Dole  v.  Stimpson,  21  Pick.  384;  Rondeau  w.  Wyatt,  2  H. 
Bl.  66.  If  viewed  as  a  contract  for  labor  and  as  a  sale,  being  void  as 
to  the  sale,  it  is  wholly  void.  Chater  v.  Beckett,  7  T.  R.  201 ;  Loomis 
V.  Newhall,  15  Pick.  169. 

L.  Williams,  for  the  plaintiff,  argued  that  the  contract  was  not 
within  the  statute.  Towers  v.  Osborne,  1  Str.  506 ;  Cooper  v.  Elston, 
7  T.  R.  16;  Groves  v.  Buck,  3  Maule  &  Selw.  178;  Crookshank  v. 
Burrell,  18  Johns.  R.  58 ;  Sewall  v.  Fitch,  8  Cowen,  215 ;  Eichelberger 
V.  M'Cauley,  5  Harr.  &  Johns.  214. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  The  first  question 
is,  whether  the  amendment  was  rightly  allowed.  The  original  count 
was  for  a  carriage  sold  and  delivered,  with  counts  for  labor  and  mate- 
rials, &c.  And  in  the  specification  the  plaintiff  claimed  the  price  of 
the  carriage.  The  new  count  was  upon  an  agreement  by  the  defend- 
ant to  take  and  pay  for  a  carriage  to  be  built  by  his  order  and  request. 

The  court  are  of  opinion  that  these  were  for  the  same  substantive 
cause  of  action,  and  that  the  amendment  was  admissible  and  rightly 
allowed.  And  in  a  similar  case  recently  decided  in  England,  Bayley, 
J.,  stated  that  in  his  ojjinion  the  plaintiff  could  not  recover  as  for  goods 
sold,  because  the  property  had  not  passed ;  but  he  also  expressed  his 
opinion  that,  on  payment  of  costs,  the  nonsuit  ought  to  be  set  aside, 
and  the  plaintiff  allowed  to  amend  by  adding  counts  on  the  agreement 
and  for  not  accepting  the  goods.  Atkinson  v.  Bell,  8  Barn.  & 
Cressw.  277. 

But  the  main  question  is,  whether  this  contract  for  the  sale  of  the 
carriage  was  within  the  Statute  of  Frauds,  and  so  void  if  not  proved 
by  a  note  or  memorandum  in  writing.     Revised  Stat.,  c.  74,  §  4. 

It  is  very  clear,  we  think,  that  by  this  contract  no  j)roperty  passed 
to  the  defendant.  The  carriage  contemplated  to  be  sold  by  the  plain- 
tiff to  the  defendant  did  not  then  exist.  It  was  to  be  constructed  fi-om 
materials,  partly  wrought  indeed,  but  not  put  together.  It  was  there- 
fore essentially  an  agreement  by  the  defendant  with  the  plaintiff  to 
build  a  carriage  for  him,  and  on  his  part  to  take  it  when  finished  and 
pay  for  it  at  an  agreed  or  at  the  reasonable  value.  This  is  a  valid 
contract  and  made  on  a  good  consideration,  and  therefore  binding  on 
the  defendant.  But  it  was  not  a  contract  of  sale,  within  the  meaning 
of  the  Statute  of  Frauds,  and  therefore  need  not  be  proved  by  a  note 
in  writing. 

When  the  contract  is  a  contract  of  sale,  either  of  an  article  then 
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existing,  or  of  articles  whioli  the  vendor  usually  has  for  sale  in  the 
course  of  his  business,  the  statute  apjahes  to  the  contract,  as  well  where 
it  is  to  be  executed  at  a  future  time  as  where  it  is  to  be  executed 
immediately.  Cooper  v.  Elston,  7  T.  R.  14;  Sewall  v.  Fitch,  8  Cowen, 
215.  But  where  it  is  an  agreement  with  a  workman  to  put  materials 
together  and  construct  an  article  for  the  employer,  whether  at  an 
agreed  price  or  not,  though  in  common  parlance  it  may  be  called  a 
purchase  and  sale  of  the  article,  to  be  completed  in  futuro,  it  is  not  a 
sale  until  an  actual  or  constructive  delivery  and  acceptance ;  and  the 
remedy  for  not  accepting  is  on  the  agreement. 

Judgment  on  the  verdict. 


THOMAS    H.    SPENCER    and    Another    «.     ROGER    CONE 

AND    AxOTIIEE. 

Supreme  Judicial  Court  op  Massachusetts,  September  Term, 

1840. 

[Reported  in  1  Metcalf,  283.] 

AssujrpsiT.  The  declaration  alleged,  and  the  evidence  at  the  trial 
tended  to  prove,  a  special  agreement  between  the  parties,  by  which  the 
plaintiffs  undertook  to  make  for  the  defendants  ten  stave  machines,  and 
find  the  materials  therefor,  for  the  price  of  ^150  each,  to  be  paid  there- 
for by  the  defendants,  and  that  the  jjlaintiffs  made  and  tendered  the 
same  to  the  defendants,  who  refused  to  accept  or  pay  for  them.  Said 
agreement  not  being  in  writing,  the  defendants  objected  that  it  was 
within  the  Statute  of  Frauds ;  but  Wilde,  J.,  before  whom  the  trial 
was  had,  overruled  this  objection,  and  the  plaintiffs  obtained  a  verdict. 
The  defendants  alleged  exceptions  to  this  ruling. 

Bishop  and  Sumner,  for  the  defendants,  referred  to  the  opinion  of 
Littledale,  J.,  in  the  case  of  Smith  v.  Surman,  9  Barn.  &  Ores.  573-575 ; 
and  to  Dole  v.  Stimpson,  21  Pick.  384. 

Bij'uKjton,  for  the  plaintiffs,  relied  on  Mixer  v.  Howarth,  21  Pick.  205. 

Pek  Cueiam.  This  case  is  not  distinguishable  in  principle  from  that 
of  Mixer  v.  Howarth,  21  Pick.  205.  The  agreement  was  in  substance 
for  the  famishing  of  labor  and  materials,  and  not  a  contract  of  sale. 
It  was  therefore  not  required  by  the  Statute  of  Frauds  (Rev.  Sts., 
c.  74,  §  4)  to  be  in  writing.  Judgment  on  the  verdict. 
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CHAELES  P.  GAKDNEE  and  Anothee  v.  DAVID  JOY. 
Supreme  Judicial  Court  of  Massachusetts,  March  Term,  1845. 

[Repo7-ted  in  9  Metcalf,  177.] 

In  an  action  of  assumpsit,  the  plaintiffs  alleged,  in  the  first  count  in 
their  declaration,  that  the  defendant,  on  the  20th  of  April,  1843,  in 
consideration  that  the  plaintiffs  then  promised  him  to  pay  him  twenty 
one  cents  per  pound  for  one  hundred  boxes  of  good  merchantable 
sperm  candles,  each  box  to  contain  33^  pounds,  when  said  candles 
should  be  manufactured  by  the  defendant  and  delivered  to  the  j)lain- 
tiffs,  undertook  and  promised  the  plaintiffs  that  he  would  manufacture 
and  deUver  to  them  one  hundred  boxes  of  such  candles,  each  box  of 
the  weight  aforesaid,  and  that  the  same  should  be  manufactured  and 
dehvered  to  them  in  the  summer  following,  viz.,  in  the  months  of  July 
and  August  then  next ;  that  the  plaintiffs  were  ready  to  receive  and 
pay  for  said  candles;  that  they  tendered  the  price  thereof  to  the 
defendant,  and  demanded  of  him  a  delivery  thereof;  and  that  he 
refused  to  manufacture  and  deliver  them  to  the  plaintiffs. 

The  plaintiffs'  second  count  set  out  a  bargain,  on  the  same  20th  of 
April,  1843,  by  the  plaintiffs  with  the  defendant,  to  buy  of  him,  and 
that  he  then  sold  to  them,  one  hundred  boxes  of  candles  (describing 
them  as  in  the  first  count),  to  be  delivered  by  the  defendant  during 
the  summer  following,  to  be  paid  for  by  the  plaintiffs  on  delivery 
thereof;  that  the  plaintiffs  had  always  been  ready  to  receive  and  pay 
for  said  candles  according  to  their  said  bargain ;  yet  that  the  defendant 
had  refused  to  deliver  said  candles  or  any  part  thereof  to  the  plaintiffs. 

The  trial  was  in  the  county  of  Nantucket,  before  Hubbard,  J.,  who 
made  the  following  report  thereof:  To  sustain  their  action,  the  plain- 
tiffs called  Edward  G.  Dillingham  as  a  witness,  who  testified  that  he 
was  present  at  a  conversation  between  Gardner,  one  of  the  plaintiffs, 
and  Joy,  the  defendant;  that  Gardner  asked  Joy  what  he  would  take 
for  candles,  and  he  said  twenty-one  cents ;  and  that  Gardner  said  he 
would  take  one  hundred  boxes  ;  and  the  witness  understood  that  the 
bargain  was  completed ;  that  the  precise  time  for  their  delivery  was 
not  stated ;  that  Joy  said  they  were  not  manufactured,  but  he  should 
or  would  manufacture  them  and  deUver  them  to  him  in  the  course  of 
the  summer. 

The  plaintiffs  also  called  Nathaniel  Ruggles,  who  testified  that  he 
was  at  the  defendant's  house  in  the  autumn  of  1843,  and  asked  the 
defendant  when  the  bargain  was  made  between  him  and  Gardner ;  and 
that  the  defendant,  on  examining  a  memorandum  book,  said  that  some 
time  in  April,  1843,  he  sold  Gardner  &  Cottle  (the  plaintiffs)  one  hun- 
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cTred  boxes  of  candles,  to  be  delivered  to  them  some  time  in  the  sum- 
mer, at  twenty-one  cents  per  pound. 

The  jury  were  instructed  that,  if  they  were  satisfied  that  there  was 
no  note  or  memorandum  in  writing  of  the  bargain,  signed  by  the  party 
to  be  fharn-ed  thereby,  the  action  could  not  be  sustained  upon  the  evi- 
dence, as  the  ease  was  within  the  Statute  of  Frauds,  Rev.  Sts.,  c.  74, 
§  4 ;  that  this  was  a  contract  for  the  sale  and  delivery  of  goods,  and  not 
for  the  manufacture  and  sale  of  goods ;  and  that  it  would  have  been  a 
sufficient  compliance  with  the  contract,  if  the  defendant  had  been  ready 
and  offered  to  dchver  one  hundred  boxes  of  good  merchantable  sperm 
candles  of  33i  pounds  to  the  box,  though  they  had  not  been  of  his  own 
manufacture.     A  verdict  was  returned  for  the  defendant. 

Judgment  to  be  entered  on  the  verdict,  if  the  said  instruction  was 
right ;  otherwise,  a  new  trial  to  be  ordered. 

Coffin,  for  the  plaintiffs. 

Co//)!/,  for  the  defendant. 

JSiiAW,  C.  J.  Difficult  questions  frequently  arise  under  the  clause,  in 
the  Statute  of  Frauds  (Kcv.  Sts.,  c.  74,  §  4),  which  jjrovides  that  "no 
contract  for  the  sale  of  any  goods,  wares,  or  merchandise,  for  the  price 
of  fifty  dollars  or  more,  shall  be  good  or  valid,  unless  "  (among  things 
not  material  in  this  ease)  "some  note  or  memorandum  in  writing  of 
the  bargain  be  made  and  signed  by  the  party  to  be  charged  thereby, 
or  by  some  person  thereunto  by  him  lawfially  authorized."  But  the 
difficulty  arises,  not  so  much  from  any  uncertainty  in  the  rule,  as  from 
the  infinitely  various  shades  of  difierent  contracts.  If  it  is  a  contract 
to  sell  and  deli^■er  goods,  whether  they  are  then  completed  or  not  it  is 
within  the  statute.  But  if  it  is  a  contract  to  make  and  deliver  an 
article  or  quantity  of  goods,  it  is  not  within  the  statute.  Spencer 
V.  Cone,  1  Met.  '2X3 ;  Mixer  r.  Howarth,  21  Pick.  205. 

In  the  present  case,  the  question  as  to  the  nature  and  terms  of  the 
contract  depends  on  the  testunony  of  one  witness,  who  testified  as  fol- 
lows :  [Here  the  Cliief  Justice  recited  the  testimony  of  Dillingham,  as 
stated  in  the  report  of  the  trial.]  The  presiding  judge  instructed  the 
jury  that,  if  they  were  satisfied  that  there  was  no  note  or  memorandum 
in  writing  (a  fact  to  be  ileeided  )_)y  them  on  tlie  evidence),  the  action 
could  not  be  sustained,  being  within  the  Statute  of  Frauds. 

The  court  are  of  opinion  that  this  instruction  was  right.  It  was 
essentially  a  contract  of  sale.  The  inquiry  was  for  the  price  of  candles; 
the  quantity,  price,  and  terms  of  sale  were  fixed,  and  the  mode  in  which 
tliey  should  be  put  up.  The  only  reference  to  the  fact  that  they  were 
not  then  made  and  ready  for  delivery  was  in  regard  to  the  time  at 
which  they  would  be  ready  for  delivery  ;  and'  the  fact  that  they  were 
to  be  manufactured  was  stated  as  an  indication  of  the  time  of  delivery, 
which  was  otherwise  left  uncertain.  There  was  some  question  whether 
Joy  used  the  term  loould  or  should  manufacture  them  in  the  course  of 
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the  summer ;  but  the  meaning,  we  think,  is  the  same.  Whether,  after 
stipulating  for  the  terms  of  sale,  except  the  time,  the  question  was  at 
what  time  they  would  be  delivered,  and  he  said,  I  ^o^ll  manufacture 
them,  or  shall  manufacture  them,  in  the  course  of  the  summer  ;  either 
would  be  the  annunciation  of  a  fact  indicating  and  fixing  the  time  of 
delivery.  The  case  seems  not  to  be  distinguishable  from  that  of  Gar- 
butt  V.  Watson,  5  Barn.  &  Aid.  613,  where  the  contract  by  the  plain- 
tifig,  who  were  millers,  was  for  the  sale  of  one  hundred  sacks  of  flour, 
to  be  got  ready  in  three  weeks,  the  flour  not  being  prepared  at  the 
time  so  as  to  be  capable  of  delivery.  It  was  held  to  be  a  contract  of 
sale,  and  within  the  statute.  Judgment  on  the  verdict} 


BENNETT  v.  HULL. 

Supreme  Court  op  New  York,  August  Term,  1813. 

[Reported  in  10  Johnson,  364.] 

In  error,  on  certiorari,  from  a  Justice's  Court.  Hull  sued  Bennett 
before  the  justice  for  a  breach  of  promise,  in  not  delivering  to  the 
plaintiff,  on  board  of  his  vessel,  100  barrels  of  apples,  whenever  the 
vessel  should  be  ready  to  receive  them,  and  the  defendant  was  then  to 
receive  payment  in  liquors,  &c.,  out  of  the  plaintiif 's  store.  It  was 
proved  that  the  plaintifi"  gave  notice  to  the  defendant  when  the  vessel 
was  ready  to  receive  the  apples,  &c. 

■The  justice  gave  judgment  for  the  plaintifi"  for  twenty-five  dollars' 
damages. 

Pee  Ctteiam.  Under  the  15th  section  of  our  Statute  of  Frauds 
(Sess.  10,  c.  44),  and  which  is  the  same  as  the  17th  section  of  the  Eng- 
lish statute,  no  contract  for  the  sale  of  goods,  unless  there  be  a  delivery 
of  part,  or  earnest  given,  or  a  note  or  memorandum  in  Avriting,  is  valid. 
Here  is  neither;  and  as  the  price  of  the  100  barrels  of  apples  is  pre- 
sumed to  have  been  above  twenty-five  dollars,  this  case  was  clearly 
within  the  Statute  of  Frauds.    The  statute  applies  as  well  to  executory 

1  "  The  distinction,  we  believe,  is  now  well  understood.  When  a  person  stipulates 
for  the  future  sale  of  articles  which  he  is  habitually  making,  and  which  at  the  time  are 
not  made  or  finished,  it  is  essentially  a  contract  of  sale,  and  not  a  contract  for  labor ; 
otherwise,  when  the  article  is  made  pursuant  to  the  agreement."  Shaw,  C.  J.,  Lamb 
V.  Crafts,  12  Met.  353,  356.  And  see  "Waterman  v.  Meigs,  4  Gush.  497 ;  Courtright  v. 
Stewart,  19  Barb.  455 ;  Parker  v.  Schenck,  28  Barb.  38 ;  Mead  v.  Case,  33  Barb.  202 ; 
Parsons  v.  Loucks,  4  Rob.  (N.  Y.),  216 ;  Atwater  v.  Hough,  29  Conn.  508 ;  Hight  v. 
Ripley,  19  Maine,  139 ;  Abbott  v.  Gilchrist,  38  Maine,  260 ;  Edwards  v.  Grand  Trunk 
Railway  Co.,  48  Maine,  379,  54  Id.  105 ;  Pinney  v.  Apgar,  2  Vroom  (N.  J.),  266 ; 
Bird  V.  MuhUnbrink,  1  Rich.  (So.  Car.)  199;  Cason  v.  Cheely,  6  Geo.  554.  —Ed. 


32 


CEOOKSHANK   V.    BURRELL.  [CHAP.   I. 


as  to  other  contracts ;  and  the  decisions  of  the  English  courts  on  this 
point,  in  Rondeau  v.  Wyatt,  2  H.  Bl.  63,  and  in  Cooper  v.  Elston, 
7  Term  Rep.  14,  contain  the  sound  and  just  construction  of  the 
statute.  Judgment  reversed} 


CROOKSHANK  v.  BURRELL. 
Supreme  Court  of  New  York,  May  Term,  1820. 

\Tieporled  in  18  Johnson,  58.] 

In  error,  on  certiorari  to  a  Justice's  Court.  B.  declared  against  C. 
before  the  justice  on  a  contract  between  him  and  the  defendant, 
whereby  it  was  agreed  that  B.  should  make  the  wood-work  of  a  wagon, 
which  the  defendant  was  to  pay  for  in  lambs  at  one  dollar  a  head. 
The  plaintiff  claimed  twenty-five  dollars.  The  agreement  was  proved, 
and  that  the  plaintiff  had  made  the  wagon  within  the  period  limited. 
It  was  also  proved  that  the  defendant  was  to  come  for  the  wagon, 
and  pay  for  it  in  lambs  at  one  dollar  apiece.  The  judgmeut  was  for 
twenty-four  dollars  and  ninety-four  cents,  the  plaintiff  having  remitted 
six  cents ;  and  the  objections  were  :  first,  that  the  contract  was  within 
the  Statute  of  Frauds ;  second,  that  the  plaintiff  ought  to  have  tendered 
the  wagon. 

Spenc'ek,  C.  J.,  delivered  the  opiLnion  of  the  court.  It  nowhere 
appears  that  the  value  of  the  wagon  or  the  price  of  it  was  ten  pounds 
or  upwards.  The  plaintiff  claimed  to  recover  twenty-five  dollars ;  but 
this  does  not  denote  the  price  of  the  wagon,  and  it  is  mere  matter  of 
form.  But,  admitting  that  the  price  agreed  on  was  twenty-five  dollars, 
still  it  would  not  be  a  case  within  the  statute.  In  Bennett  v.  Hull,  10 
Johns.  Rep.  364,  we  decided  that  the  statute  applied  to  executory  as 
Avell  as  other  contracts ;  and  we  recognized  the  cases  of  Rondeau 
V.  Wyatt,  2  H.  Bl.  63,  and  Cooper  v.  Elston,  7  Term  Rep.  14,  as  con- 
taining a  just  and  sound  construction  of  the  statute.  In  giving 
the  opinions  in  those  cases,  the  judges  referred  to  the  case  of  Towers 
V.  Osborne,  Str.  506,  with  approbation.  In  that  case,  the  defendant 
bespoke  a  chariot,  and  after  it  was  made  for  him  reflised  to  take 
it  •  and  Pratt,  C.  J.,  ruled  that  it  was  not  a  case  within  the  statute. 
In  Claj'ton  v.  Andrews,  4  Burr.  2101,  it  was  decided  that  an  agree- 
ment to  deliver  wheat,  imderstood  to  be  unthrashed,  was  not  -^nthin 
the  statute.  The  distinction  taken  by  Lord  Loughborough  in  Rondeau 
V.  Wyatt,  and  by  the  judges  who  gave  opinions  seriatim  in  Cooper 

1  See  Ide  v.  Stanton,  15  Vt.  685 ;  Carman  v.  Smith,  3  Green  (N.  J.),  252 ;  Jackson 
V.  Covert,  5  Wend.  139,  ace.  —  Ed. 
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V.  Elston,  -was  between  a  contract  for  a  thing  existing  in  solido,  and  an 
agreement  for  a  thing  not  yet  made,  to  be  delivered  at  a  future  day. 
The  contract  in  the  latter  case  they  considered  not  to  be  a  contract  for 
the  sale  and  purchase  of  goods,  but  a  contract  for  work  and  labor 
merely.  However  refined  this  distinction  may  be,  it  is  well  settled,  and 
it  is  now  too  late  to  question  it. 

It  appears  that  the  defendant  was  to  come  after  the  wagon,  and 
that  it  was  completed  at  the  time  agreed  upon.  It  is  necessarily  to  be 
inferred  that,  when  he  came  for  the  wagon,  he  was  to  pay  for  it  in  the 
mode  agreed  upon ;  and  of  course  he  was  to  drive  his  lambs  to  the 
plaintiff.     We  are  of  opinion  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


SEWALL  Am>    SEWALL  v.  FITCH  ajto  GOODWIN. 
SuPEEME  Court  of  New  York,  February  Term,  1828. 

[Reported  in  8  Cowen,  215.] 

Assumpsit  to  recover  damages  for  not  delivering  a  quantity  of  cut 
nails  to  the  plaintiffs,  pursuant  to  the  defendants'  agreement. 

The  cause  was  tried  at  the  New  York  circuit,  March  25, 1826,  before 
Duer,  Circuit  Judge,  who  sealed  a  bill  of  exceptions  at  the  request 
of  the  defendants,  presenting  the  following  facts :  — 

Greele,  a  commission  merchant,  not  a  broker,  the  authorized  agent  of 
the  plaintiffs,  but  without  disclosing  their  names,  contracted  for  300 
casks  of  Thames  manufactory  cut  nails,  at  5i  cents  per  pound,  with 
a  clerk  of  the  defendants,  in  February,  1825.  The  clerk  told  him  the 
quantity  was  not  then  on  hand,  but  that  they  could  be  soon  knocked 
off  or  made,  and  be  obtained  from  the  manufactory  at  Norwich,  in  the 
State  of  Connecticut,  on  the  opening  of  the  navigation.  Greele  told 
the  clerk  he  wanted  the  nails  to  supply  an  order.  .  .  } 

The  defendants  having  moved  for  a  nonsuit,  the  judge  denied  the 
motion,  and  the  defendants  excepted. 

A  verdict  having  been  rendered  for  the  plaintiffs,  the  defendants 
now  moved  for  a  new  trial. 

IT.  W.  Warner,  for  the  motion. 

Jl  Piatt,  contra. 

Curia,  per  Savage,  C.  J.  The  contract  was  not  for  the  sale  of  goods 
then  in  solido ;  but  for  work  and  labor,  in  part,  in  the  making  of  the 
articles  to  be  delivered.    A  distinction  in  such  cases  is  well  settled,  both 

1  The  report  of  this  case  has  been  modified  by  the  omission  of  irrelevant  matter. 
—  Ed. 
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in  England  and  in  this  State.  Formerly  the  King's  Bench  held  that 
the  statute  did  not  apply  to  executory  contracts.  Towers  v.  Osborne, 
1  Str.  506 ;  Clayton  v.  Andrews,  4  Burr.  2101.  In  neither  of  those 
cases,  however,  was  it  necessary  to  rely  upon  such  a  principle.  The 
first  was  for  a  coach  to  be  made  ;  and  the  second  for  grain  yet  to  be 
thrashed.  So  that  those  cases  were  rightly  determined,  though  upon  a 
wrong  principle,  as  has  since  been  held  both  by  the  Common  Pleas  and 
King's  Bench.  In  Rondeau  v.  Wyatt,  2  H.  Bl.  63,  Lord  Loughbor- 
ough said :  "  The  case  of  Towers  v.  Osborne,  1  Str.  506,  was  plainly 
out  of  the  statute,  not  because  it  was  an  executory  contract,  as  it  has 
been  said,  but  because  it  was  for  work  and  labor  to  be  done,  and  mate- 
rials and  other  necessary  things  to  be  found,  which  is  different  from  a 
mere  contract  of  sale,  to  which  species  of  contract  alone  the  statute  is 
applicable."  The  same  point  was  so  decided  in  Cooper  v.  Elston,  7  T. 
R.  14,  where  the  King's  Bench  adopt  Rondeau  v.  "Wyatt  as  sound 
law,  admitting  the  distinction  there  taken. 

The  principle  of  these  two  cases  has  been  adopted  by  this  court  in 
Bennett  v.  Hull,  10  John.  364,  and  Crookshank  v.  Burrell,  18  John. 
58.  The  contract  in  this  case  was  for  the  delivery  of  nails  thereafter 
to  be  manufactured.  It  was  therefore  a  contract,  within  the  decisions 
cited,  for  work  and  labor  and  materials  fovmd,  and  so  out  of  the  statute.^ 

New  trial  denied. 


DOWNS  AXD    SiaLLINGER  v.  ROSS. 

Supreme  Court  op  New  York,  May  Term,  1840. 

[Repm-ted  in  23  Wendell,  270.] 

This  was  an  action  of  assumpsit  to  recover  damages  for  not  deliv- 
ering wheat  pursuant  to  contract,  tried  at  the  Chemung  circuit  in 
October,  1837,  before  the  Hon.  Robert  Monell,  one  of  the  Circuit 
Judges. 

A  ■witness  for  the  plaintiffs  testified  that  he  was  the  plaintiffs'  agent 
for  the  purchase  of  wheat.  On  the  30th  August,  1836,  he  called  on 
the  defendant,  who  resided  in  Elmira,  to  purchase  his  wheat.  The 
defendant  had  some  wheat  in  his  granary,  and  was  then  thrashing 
more.  There  were  about  250  bushels  in  the  granary.  A  contract  was 
finally  made  for  700  or  800  bushels  at  ten  shillings  per  bushel,  which 
the  defendant  agreed  to  deliver  by  the  5th  of  September  then  next,  at 

1  Reluctantly  followed  in  Kobertson  v.  Vaughn,  5  Sandf.  1.  Also  followed  in  Don- 
ovan V.  Willson,  26  Barb.  138.  —  Ed. 
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Westlake's  basin,  on  the  Chemung  canal  feeder.  The  defendant  said 
he  could  not  get  more  wheat  ready  by  that  time,  though  he  had  more. 
The  wheat  AYas  to  be  paid  for  on  delivery.  The  thrashed  wheat  in  the 
granary  was  not  well  cleaned,  and  the  defendant  said  he-  would  clean 
it  over.  This  was  a  part  of  the  wheat  which  the  defendant  agreed  to 
sell.  There  was  no  writing,  no  money  paid,  and  no  part  was  delivered. 
The  defendant  afterwards  refused  to  go  on  with  the  contract,  and  this 
action  was  brought  to  recover  damages ;  the  wheat  on  the  day  for 
delivery  being  worth  more  than  the  contract  price.  The  defendant 
moved  for  a  nonsuit  on  the  ground  that  the  contract,  either  in  whole 
or  in  part,  was  within  the  Statute  of  Frauds  and  void.  The  non- 
suit was  denied.  After  much  contradictory  evidence  about  what  the 
verbal  agreement  was,  and  evidence  tending  to  prove  fraud  on  the  part 
of  the  plaintiffs'  agent,  those  questions  of  fact  were  left  to  the  jury. 
The  judge  charged  the  jury  that  the  contract  was  not  within  the 
Statute  of  Frauds ;  that  where  something  was  yet  to  be  done,  some 
labor  to  be  jDerformed  to  prepare  the  goods  for  delivery,  the  contract 
was  more  properly  for  work  and  labor  than  for  goods  sold.  Verdict 
for  plaintiffs  $109.37,  which  the  defendant  now  moA^es  to  set  aside. 

Jl  A.  Spencer,  for  defendant. 

S.  Stevens,  for  plaintiffs. 

After  advisement  the  following  opinion  was  delivered  :  — 

By  Beonson,  J.  No  part  of  the  purchase  money  Avas  paid,  none  of 
the  property  was  delivered,  and  there  was  no  Avriting  between  the 
parties.  If  then  this  was  a  contract  for  the  sale  of  goods,  the  statute 
declares  it  void.  2  R.  S.  136,  §  3.  The  substance  of  the  transaction 
may  be  stated  in  a  few  words.  The  merchant  or  miller  went  to  the 
farmer  to  purchase  his  wheat,  a  part  of  which  was  already  thrashed 
and  in  the  granary,  and  the  residue  was  in  a  course  of  preparation  for 
market.  The  farmer  said  he  would  clean  over  again  that  which  was  in 
the  granary,  continue  thrashing  that  which  was  still  in  the  straw,  and 
Avithin  six  days  would  be  ready  to  deliver  seven  or  eight  hundred 
bushels.  A  contract  was  concluded  for  the  purchase  of  that  quantity, 
to  be  delivered  by  a  specified  day,  and  to  be  paid  for  on  delivery.  In 
still  fewer  words,  defendant  sold  his  wheat,  and  agreed  to  deliver  it  in 
a  merchantable  condition.  It  is  said  that  this  Avas,  either  in  whole  or 
in  part,  a  contract  for  work  and  labor,  and  so  not  within  the  statute. 
But  I  think  it  was  neither  more  nor  less  than  a  contract  of  sale ;  and  if 
we  are  not  tied  down  by  the  commentaries  with  which  the  Statute  of 
Frauds  has  been  so  heavily  overlaid,  the  agreement  must  be  declared 
void. 

It  is  not  to  be  denied  that  a  pretty  large  license  Avas  formerly  taken 
in  the  construction  of  statutes.  Refined  and  artificial  distinctions 
were  sometimes  sanctioned  for  the  purpose  of  taking  cases  out  of  the 
operation  of  legislative  enactments,  and  a  broad  foundation  was  thus 
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laid  for  the  vast  amount  of  legal  controversy  which  has  followed.  It 
was  said  at  Westminster  Hall,  more  than  seventy  years  ago,  that  the 
Statute  of  Frauds  had  not  been  explained  at  a  less  expense  than  one 
hundred  thousand  pounds  sterling ;  and  Chancellor  Kent,  at  the  time 
he  wrote  his  commentaries,  thought  the  sum  might  then  be  put  down 
at  a  million  and  upwards.  2  Kent's  Comm.  513,  note.  These  are  both 
very  safe  estimates,  and  still  the  statute  is  not  yet  "  explained ;  "  and  it 
never  will  be,  so  long  as  it  is  held  that  a  promise  by  the  seller  to 
thrash  his  grain,  or  to  blow  the  chaff  out  of  a  bin  of  wheat  before 
sending  it  to  market,  changes  the  contract  of  sale  into  an  agreement 
for  work  and  labor.  Whatever  may  be  the  bearing  of  the  earlier 
cases,  the  more  recent  decisions  will  not  lead  us  into  any  such  absurd- 
ity. If  the  thing  sold  exist  at  the  time  in  soUdo,  the  mere  fact  that 
something  remains  to  be  done  to  put  it  in  a  marketable  condition  will 
not  take  the  contract  out  of  the  operation  of  the  statute. 

In  Towers  v.  Osborne,  1  Strange,  506,  it  was  held  by  Pratt,  C.  J., 
that  the  contract  was  not  within  the  statute,  because  there  was  not  to 
be  an  immediate  delivery  of  the  goods.  This  decision  was  followed  by 
Lord  Mansfield  in  Clayton  v.  Andrews,  4  Burr.  2101.  But  the  doc- 
trine that  the  statute  does  not  apply  to  executory  contracts  was  entirely 
exploded  in  Rondeau  v.  Wyatt,  2  H.  Black.  63 ;  and  that  case  has  been 
followed  ever  since.  Cooper  v.  Elston,  7  T.  R.  14 ;  Bennett  v.  Hull,  10 
Johns.  R.  364;  Jackson  v.  Covert,  5  Wendell,  139.  The  statute  has 
little  to  do  with  any  other  than  executory  contracts,  and  it  might 
better  be  repealed  than  to  say  that  such  agreements  are  not  within  its 
influence. 

The  fact  that  the  defendant  was  to  deliver  the  wheat  at  another 
place,  which  probably  enhanced  the  price  which  he  was  to  receive, 
cannot  aid  the  plaintiffs'  case.  Astey  v.  Emery,  4  Maule  &  Selw.  262. 
The  same  fact  will  be  found  to  have  existed  in  many  other  cases  ;  but 
it  has  never  been  held  a  sufficient  ground  for  taking  the  contract  out 
of  the  operation  of  the  statute. 

Nothing  remains  but  the  fact  that  the  wheat,  though  in  existence, 
was  not  completely  prepared  for  market  at  the  time  the  contract  was 
made.  The  cases  to  which  we  have  been  referred  on  this  point  will 
not  answer  the  plaintiffs'  purpose.  With  a  single  exception,  they  all 
relate  to  contracts  for  the  sale  of  a  thing  not  then  in  existence,  but 
which  was  to  be  constructed  or  manufactured  by  the  vendor.  In 
Towers  v.  Osborne,  1  Strange,  506,  the  chariot  which  the  defendant 
bespoke  was  not  yet  made.  So  of  the  oak  pins,  in  Groves  v.  Buck,  3 
Maule  &  Selw.  178  ;  the  wagon,  in  Crookshank  v.  Burrell,  18  Johns, 
R.  58  ;  the  buggy,  in  Mixer  v.  Howarth,  21  Pick.  205 ;  and  the  nails, 
in  Sewall  v.  Fitch,  8  Cowen,  215.  These  decisions,  whether  right  or 
wrong,  cannot  affect  the  present  question. 
The  only  case  which  can  aid  the  plaintiffs  is  Clayton  v.  Andrews,  4 
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BuiT.  2101,  where  it  was  held  that  a  contract  for  the  sale  of  unthrashed 
wheat,  to  be  delivered  at  a  future  day,  was  not  within  the  statute. 
The  decision  went  upon  the  ground  that  the  statute  did  not  apply  to 
executory  contracts ;  and  although  that  doctrine  was  expressly  over- 
ruled in  Rondeau  v.  Wyatt,  2  H.  Black.  63,  which  has  ever  since  been 
followed,  yet  such  was  the  deference  for  the  opinions  of  Lord  Mansfield 
that  the  courts  struggled  for  a  time  to  find  out  some  other  ground  on 
which  the  decision  could  be  supported.  Lord  Loughborough  in 
Rondeau  v.  "Wyatt  said :  "  There  was  some  work  to  be  performed,  for 
it  was  necessary  that  the  corn  should  be  thrashed  before  the  delivery ; " 
but  he  was  forced  to  admit  that  this  was  a  "  nice  distinction."  It  was 
indeed  so  "nice"  that  it  did  not  occur  to  the  mind  of  Lord  Mansfield 
in  making  the  decision,  and  has  never,  I  believe,  been  sanctioned  by 
any  case  in  Westminster  Hall.  But  on  the  contrary,  when  it  became 
necessary  to  pass  upon  the  point,  the  distinction  was  pronounced 
absurd ;  and  the  case  of  Clayton  v.  Andrews,  in  every  possible  view  of 
it,  was  expressly  overruled.  Garbutt  v.  Watson,  1  D.  &  R.  219,  and  5 
B.  &  Aid.  613,  s.  c.  The  defendant  agreed  by  parol  for  the  purchase 
of  300  sacks  of  flour,  not  then  ground,  to  be  prepared  and  shipped  at  a 
future  day.  All  the  judges  agreed  that  the  case  of  Clayton  v. 
Andrews  could  not  be  supported,  and  held  that  the  contract  was 
within  the  statute.  Best,  J.,  said  it  was  "  purely  a  contract  for  the 
sale  of  goods.  It  is  absurd  to  consider  it  as  a  contract  for  the  sale  of 
flour,  and  for  so  much  work  and  labor  to  be  performed  for  the  buyer. 
It  is  no  more  than  a  contract  for  the  sale  of  so  much  flour,  the  seller 
undertaking  to  put  it  into  that  condition  in  which  he  contracts  to  sell 
it."  This  is  a  stronger  case  than  the  one  at  bar,  for  the  flour  had  not 
been  manufactured  —  it  did  not  exist  at  the  time  of  making  the  con- 
tract. This  decision  was  followed  up  by  Smith  v.  Surman,  4  Man.  & 
Ryl.  455,  and  9  Barn.  &  Cress.  561,  s.  c.  The  defendant  agreed  to 
purchase  a  quantity  of  timber  of  the  plaintiff,  and  the  contract  was 
held  within  the  statute,  although  a  j)art  of  the  trees  were  standing  at 
the  time  of  the  bargain,  and  were  afterwards  to  be  out  by  the  vendor. 
Bayley,  J.,  denied  that  it  was  "  a  mixed  contract  for  goods  and  chattels, 
and  for  work  and  labor  to  be  bestowed  and  performed  "  by  the  vendor 
for  the  vendee.  He  said  it  was  "  a  contract  for  the  future  sale  of  the 
timber,  when  it  should  be  in  a  fit  state  for  delivery.  The  vendor,  in 
felling  the  timber  and  preparing  it  for  delivery,  was  in  my  opinion 
doing  work  for  himself,  and  not  for  the  vendee."  Littledale,  J.,  said : 
"  A  contract  for  mere  work  and  labor  is  not  expressly  mentioned,  and 
may  therefore  not  be  within  the  statute ;  but  where  the  contracting 
parties  contemplate  a  sale  of  goods,  although  the  subject-matter  at  the 
time  of  making  the  contract  may  not  exist  as  goods,  but  is  to  be 
wrought  into  that  state  by  the  vendor's  bestowing  work  and  labor 
upon  his  raw  materials,  that  in  my  opinion  is  a  case  within  the  stat- 
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xite."  He  added :  "  It  appears  to  me  to  be  sufficient  if,  at  the  time  of 
the  completion  of  the  contract,  the  subject-matter  be  goods,  Avares,  and 
merchandises."  In  Watts  v.  Friend,  5  Man.  &  Ryl.  439,  and  10  Bam. 
&  Ores.  446,  s.  c,  the  contract  was  for  the  sale  of  a  crop  to  be  raised, 
the  seed  not  having  yet  been  put  into  the  ground,  and  it  was  held 
void  within  the  statute  for  not  being  in  writing. 

These  cases  show  that  the  Enghsh  courts  have  got  back  again  on  to 
the  fii-m  foundation  of  reason  and  common  sense.  The  Statute  of 
Frauds  is  no  longer  a  dead  letter.  We  have  never  followed  the  case 
of  Clayton  v.  Andrews,  and  have  therefore  no  occasion  for  retracing 
our  steps.  Whether  the  decision  in  Sewall  v.  Fitch,  8  Cowen,  215, 
can  be  supported,  is  a  question  which  need  not  now  be  considered.  It 
is  enough  for  the  present  that  it  is  not  a  case  in  point. 

The  Chief  Justice  concurred. 

Cowen,  J.,  dissented,  and  dehvered  the  following  opinion :  — 

It  is  entirely  clear,  on  the  cases  decided  by  this  court,  that  the  con- 
tract in  question  is  without  the  Statute  of  Frauds.  Sewall  v.  Fitch,  8 
Cowen,  215,  219,  and  the  cases  there  cited;  2  Kent's  Comm.  511,  512, 
note  (7,  3d  ed.  The  wheat  was  none  of  it  in  a  condition  for  transpor- 
tation and  delivery.  Most  of  it  was  unthrashed,  and  that  in  the  bin 
was  to  be  cleaned.  The  contract  was  in  part  for  work  and  labor  in 
finishing  the  preparation  of  the  whole,  which  both  the  English  and 
New  York  cases  denied,  until  very  lately,  to  be  a  sale  of  goods  within 
the  meaning  of  the  Statute  of  Frauds.  That  statute  respects  a  sale. 
The  cases  said  it  meant  a  sale  unmixed  with  a  contract  of  labor  in  pre- 
paring an  article  for  delivery.  I  admit  that  the  mere  circumstance  of 
agreeing  to  transport  and  deliver  will  not  take  away  the  character  of  a 
simple  sale.  Jackson  v.  Covert's  Admrs.,  5  Wendell,  139 ;  Astey  v. 
Emery,  4  Maule  &  Selw.  262.  Nor  do  I  deny  that,  were  the  question 
open,  a  contract  to  manufacture  and  sell  would  more  correctly  be  con- 
sidered a  sale  within  the  statute.  But  I  am  not  prepared  to  concede 
that  the  decisions  for  more  than  half  a  century,  both  at  Westminster 
Hall  and  in  this  State,  are  so  obviously  absurd  that  we  ought  now  to 
overturn  them.  It  is  true  that  the  King's  Bench  have  recently,  a.  d. 
1822,  repudiated  the  case  of  Clayton  v.  Andrews,  1767,  after  so  long 
acting  upon  it  (and  the  Common  Pleas  too)  as  having  settled  the 
doctrine  of  the  very  case  at  bar,  a  sale  of  wheat  understood  by  both 
■parties  to  be  unthrashed.  Garbutt  v.  Watson,  1  Dowl.  &  Ryl.  219;  5 
Barn.  &  Aid.  613,  s.  c,  followed  by  Smith  v.  Surman,  4  Mann.  &  Ryl. 
455,  9  Barn.  &  Cress.  561 ;  and  see  Watts  v.  Friend,  5  Mann.  &  Ryl. 
439,  and  the  cases  there  cited;  10  Barn.  &  Cress.  446,  s.  c.  Best,  J., 
in  Garbutt  v  Watson,  chose  to  characterize  former  adjudications  of  his 
court  as  absurd.  We  have  not  heretofore  deemed  them  so;  and  if 
there  be  the  least  obligation  to  abide  by  rule  founded  on  a  settled 
course  of  decision,  the  case  in  which  he  was  taking  part  is  not  law.    I 
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think  there  is  such  an  obligation.  The  principle  of  the  rule  existed, 
and  was  acted  upon  in  England  from  the  year  1720.  It  was  then  held 
in  Towers  v.  Osborne,  1  Strange,  506,  and  Clayton  v.  Andrews  pro- 
ceeded upon  that. 

It  will  be  perceived  that  I  have  treated  the  second  objection  taken 
at  the  trial  as  unfounded  in  point  of  fact.  If  the  wheat  in  the  bin  had 
been  cleaned,  the  contract  for  so  much  would  have  been  void ;  and  it 
would  have  followed,  according  to  the  settled  doctrine  in  respect  to 
such  contracts,  that  the  whole  would  have  been  void,  and  the  judge 
should  have  nonsuited  the  plaintiff.  Thayer  v.  Rock,  13  Wendell,  53, 
and  the  books  there  cited.  But  I  take  the  principle  of  the  former 
English  cases,  and  all  the  cases  in  this  court,  to  be  that  where  the  arti- 
cle which  forms  the  subject  of  sale  is  understood  by  the  parties  to  be 
defective  in  any  particular  which  demands  the  finishing  labor  of  the 
vendor  in  order  to  satisfy  the  bargain,  it  is  a  contract  for  work  and 
labor,  and  not  of  sale,  within  the  meaning  of  the  statute.  2  Kent's 
Comm.  512,  note,  3d  ed.  The  judge  told  the  jury  so,  and  they  found 
the  fact. 

This  construction  of  the  Statute  of  Frauds  (see  the  same  note)  has 
been  corrected  by  the  stat.  9  Geo.  4,  c.  14,  which  extends  it  to  unfin- 
ished articles ;  a  method  which  I  must  be  allowed  to  think  much  more 
accordant  with  sound  legal  sense,  than  that  which  was  undertaken  in 
Garbutt  v.  Watson.  New  trial  granted. 


EIOHELBERGER  v.  M'OAULEY. 
Court  op  Appeals  op  Maryland,  June  Term,  1821. 

[Reported  in  5  Harris  Sf  Johnson,  213.] 

Appeal  from  Washington  County  Court.  Assumpsit  to  recover  dam- 
ages for  the  violation  of  a  contract  of  the  defendant  to  deliver  a  quan- 
tity of  wheat  to  the  plaintiff  at  a  particular  day.  The  facts  are  fully 
stated  in  the  court's  opinion.  The  opinion  of  the  court  below 
(Buchanan,  C.  J.,  and  T.  Buchanan,  A.  J.)  was  against  the  plaintiff;  and 
the  verdict  and  judgment  being  also  against  him,  he  prosecuted  the 
present  appeal.  The  case  of  Bryan  v.  M'Eldery,  involving  the  same 
question  as  the  present  case,  was  also  pending  in  this  court  at  the  pres- 
ent term,  on  an  appeal  from  Prince  George's  County  Court.  In  this 
last  case  the  court  below  (Johnson,  0.  J.)  gave  an  opinion  in  favor  of 
the  plaintiff  there  (the  appellee  here)  ;  and  the  verdict  and  judgment 
being  for  him,  the  defendant  appealed. 

The  present  case  was  argued  in  this  court  at  June  term  last,  before 
Eaele,  Johnson,  and  Doeset,  JJ, 
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E.  Johnson  and  Schley,  for  the  appellant,  referred  to  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,  §  17;  Towers  v.  Osborne,  1  Stra.  506;  Clay- 
ton V.  Andrews,  4  Burr.  2101 ;  Rondeau  v.  Wyatt,  2  H.  Blk.  63  ;  Alex- 
ander V.  Comber,  1  H.  Blk.  20 ;  Cooper  v.  Elston,  7  T.  R.  14 ;  1  Com.  on 
Cont.  93 ;  Rob.  on  Frauds,  iii.  172,  173 ;  Egeiton  v.  Matthews,  6  East, 
308,  note ;  and  Groves  v.  Buck,  3  Maule  &  Selw.  179. 

Taney  and  Magruder,  for  the  appellee,  cited  Davis  &  Buckey  v. 
Harding,  in  this  court  at  June  term,  1816 ;  and  Newman  v.  Morris,  4 
Harr.  &  M'Hen.  421.  Cur.  adv.  vult. 

At  this  term  the  opinion  of  the  court  was  delivered  by 
Eaele,  J.  The  facts  of  this  case  appear  as  follows :  On  the  14th  of 
November,  1816,  M'Cauley  entered  into  a  verbal  contract  with  Eichel- 
berger  to  deliver  to  him  800  bushels  of  wheat,  which  was  then  unthrashed 
and  in  the  straw,  and  so  understood  between  the  parties,  by  or  before 
the  Christmas  following,  if  the  weather  would  admit  of  the  said  wheat 
being  got  out  by  that  time,  for  which  Eichelberger  was  to  pay  at  the 
rate  and  price  of  one  dollar  and  sixly-five  cents  per  bushel  on  the 
delivery,  and  give  M'Cauley  the  ofial  thereof.  The  weather  did  admit 
of  the  Avheat  being  thrashed  out  by  or  before  Christmas,  but  M'Cauley 
neglected  to  deliver  the  same  or  any  part  thereof.  Such  being  the 
facts  in  the  case,  and  it  being  admitted  that  Eichelberger  accepted  no 
part  of  the  grain  so  sold,  nor  actually  received  the  same,  nor  gave  any 
thing  in  earnest  to  bind  the  bargain  or  in  part  payment,  and  that  no 
note  or  memorandum  in  writing  was  signed  by  the  parties  or  their 
agents  thereto  lawfully  authorized,  the  court  below  was  called  upon  to 
decide  whether  this  was  a  case  within  the  operation  of  the  Statute  of 
Frauds  and  Perjuries,  and  having  exj^ressed  an  opinion  to  that  effect, 
it  has  become  the  duty  of  this  court  to  revise  the  opinion,  and  correct 
it  if  erroneous. 

Since  the  adjudication  of  Rondeau  and  Wyatt  by  Lord  Loughbor- 
ough in  the  year  1792,  it  has  been  considered  established  law  that  ver- 
bal executory  contracts  for  the  sale  of  goods,  wares,  and  merchandises, 
where  no  part  of  the  goods  sold  has  been  accepted  or  received  by  the 
buyer,  nor  any  thing  has  been  given  by  him  in  earnest  to  bind  the  bar- 
gain or  in  part  payment,  and  where  no  note  or  memorandum  of  the 
bargain  has  been  signed  by  the  parties  or  their  agents  thereto  lawfully 
authorized,  are  within  the  operation  of  the  statute  and  are  void.  The 
contract  here  being  of  this  character,  to  be  performed  at  a  future  time, 
and  in  its  nature  executory,  is  avoided  by  the  statute,  unless  there  are 
circumstances  in  it  to  distinguish  it  from  ordinary  executory  contracts. 
It  is  alleged  there  are  such  circumstances,  and  that  the  wheat  being 
unthrashed  and  in  the  straw  at  the  time  of  the  bargain,  and  work  and 
labor  being  necessary  to  prepare  it  for  delivery,  it  is  not  a  sale  of  goods, 
wares,  and  merchandise,  within  the  meaning  of  the  17th  section  of 
this  statute. 
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Whatever  opinion  may  be  entertained  of  the  true  meaning  of  the 
17th  section  of  the  statute,  the  court  think  the  distinction  between 
mere  contracts  of  sale  of  goods,  and  those  contracts  for  the  sale 
of  goods  where  work  and  labor  is  to  be  bestowed  on  them  previ- 
ous to  delivery,  and  subjects  are  blended  together,  some  of  which  are 
not  in  the  contemplation  of  the  statute,  has  too  long  prevailed  to  be 
at  this  day  questioned.  It  is  enforced  by  Lord  Loughborough  in  the 
before-mentioned  case  of  Rondeau  and  Wyatt,  and  has  since  been 
acted  on  by  several  most  respectable  judges.  The  case  of  Clayton  v. 
Andrews,  decided  by  Lord  Mansfield  in  1767,  a  case  in  all  its  circum- 
stances exactly  parallel  with  the  present,  has  been  used  as  an  authority 
upon  this  distinction.  It  is  said  to  be  a  case  without  the  statute, 
because  work  is  to  be  done  in  thrashing  out  the  wheat,  which  makes  a 
part  of  the  contract,  and  is  different  from  a  mere  contract  of  sale,  to 
which  kind  of  contract  alone  the  statute  is  applicable.  It  is  not  known 
whether  this  distinction  has  been  expressly  recognized  by  any  of  the 
adjudications  of  the  courts  of  justice  in  this  State ;  but  the  case  of  Ron- 
deau V.  Wyatt,  which  insists  on  the  doctrine,  has  been  acknowledged 
as  authority  in  the  late  General  Court,  in  the  case  quoted  on  the  argu- 
ment of  Newman  v.  Morris,  4  Harris  &  M'Henry,  421.  It  was  a  con- 
tract for  the  delivery  of  cheese  at  a  future  time,  and  on  the  authority 
of  Rondeau  v.  Wyatt  it  was  determined  to  be  an  executory  contract, 
and  void  under  the  statute.  The  distinction  thus  recognized  the  court 
do  not  intend  shall  be  pushed  farther  than  the  circumstances  of  the 
case  of  Clayton  v.  Andrews  will  justify ;  and  they  must  not  therefore 
be  understood  to  extend  it  to  cases  where  the  articles  sold  are  not  to 
be  prepared  for  delivery  by  work  and  labor,  and  where  the  work  and 
labor  may  not  be  considered  in  some  measure  a  part  of  the  contract. 
Thus  understood,  the  court  reverse  the  decision  of  the  court  below, 
and  order  a  procedendo. 

Chase,  C.  J.,  and  Maetibt,  J.,  were  absent  at  the  argument,  but  they 
concurred  in  the  opinion  of  the  court.  Judgment  reversed. 

In  the  case  of  Brian  v.  M'Eldery,  Judgment  affirmed.  ^ 

1  FoUowed  in  Eentch  v.  Long,  27  Md.  188.  —  En. 
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SECTION    II. 
*'■  Goods,  Wares,  and  Merchandises." 

ANONYMOUS. 

In  the  Common  Pleas,  1697. 

[Reported  in  1  Lord  Raymond,  182.] 

Teebt,  C  J.,  reported  to  the  other  justices  that  it  was  a  question 
before  him  at  a  trial  at  nisi  prius  at  Guildhall,  whether  the  sale  of 
timber  growing  upon  the  land  ought  to  be  in  writing  by  the  Statute 
of  Frauds,  or  might  be  by  parol?  And  he  was  of  opinion,  and  gave 
the  rule  accordingly,  that  it  might  be  by  parol,  because  it  is  but  a  bare 
chattel.     And  to  this  opinion  Powell,  J.,  agreed. 


PARKER  V.   STANILAND. 

In  the  King's  Bench,  June  13,  1809. 

[Reported  in  11  East,  362.] 

The  plaintiff  declared  that  the  defendant  was,  on  the  1st  of  January, 
1809,  indebted  to  him  in  £500  for  a  certain  croj)  of  potatoes  of  the 
plaintiff  before  that  time  bargained  and  sold  by  the  plaintiff  to  the 
defendant  at  his  request,  and  by  the  defendant  under  that  bargain  and 
sale  before  that  time  accepted,  gathered,  dug  up,  taken,  and  carried 
away;  and  being  so  indebted  the  defendant  promised  to  pay,  &c. 
There  was  another  similar  count  on  a  quantum  meruit,  and  other  gen- 
eral counts  for  goods  sold  and  delivered,  &c.  The  defendant  pleaded 
the  general  issue,  and  paid  £22  Is.  9d.  into  court.  It  appeared  at  the 
trial  before  Bayley,  J.,  at  Nottingham,  that  the  plaintiff,  being  the 
owner  of  a  close  of  about  two  acres,  which  was  cropped  with  potatoes, 
agreed  mth  the  defendant  on  the  21st  of  November  to  sell  him  the 
potatoes  at  As.  6d.  a  sack.  The  defendant  was  to  get  them  himself, 
and  to  get  them  immediately.  The  defendant  employed  men  to  dig 
the  jjotatoes  on  the  25th,  26th,  and  27th  of  the  same  month,  and  got 
twenty-one,  twenty-four,  and  thirty-three  sacks  full,  and  on  the  4th  of 
December  he  got  seven  sacks  more,  and  fourteen  about  Lady-day,  the 
value  of  which  was  covered  by  the  money  paid  into  court.    But  there 
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remained  about  three  roods  of  potatoes  which  were  not  dug  up,  and 
which  were  spoilt  by  the  frost ;  and  the  action  was  brought  to  recover 
the  value  of  these.  The  objection  taken  at  the  trial  was,  that  this  was 
an  agreement  for  an  interest  in  land,  which,  not  having  been  reduced 
to  writing,  was  void  by  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  §  4. 
But  the  learned  judge  overruled  the  objection,  and  permitted  the 
plaintiff  to  take  a  verdict  for  the  amount ;  reserving  leave  to  the  de- 
fendant to  move  to  enter  a  nonsuit,  if  the  court  should  think  the 
objection  well  founded.     The  motion  was  accordingly  made  by 

Balguy,  Jr.,  in  the  last  term,  who  referred  to  Crosby  v.  Wadsworth,^ 
where  a  contract  for  the  purchase  of  a  growing  crop  of  grass  in  a  close, 
for  the  purpose  of  being  mown  and  made  into  hay  by  the  vendee,  was 
held  to  convey  to  him  an  interest  in  the  land  itself,  and  therefore 
avoided  by  the  statute,  if  not  reduced  into  writing. 

LoED  Ellenboeotjgh,  C.  J.,  observed  that  there  was  this  difference 
between  the  cases,  that  in  Crosby  v.  Wadsworth  the  contract  was  made 
whUe  the  grass  was  then  in  a  growing  state,  which  was  afterwards  to 
be  mown  at  maturity  and  made  into  hay ;  whereas  here  the  contract 
was  for  the  potatoes  in  a  matured  state  of  growth,  which  were  then 
ready  to  be  taken,  and  were  agreed  to  be  taken  immediately.  There 
was  a  delivery  of  the  whole  at  the  time,  as  much  as  the  subject-matter 
was  then  capable  of  delivery,  and  the  defendant  did  actually  take  away 
a  great  part  of  them.  However,  a  rule  nisi  was  granted  for  further 
consideration  of  this  point.  But  with  respect  to  another  objection 
which  was  now  started,  that  the  money  paid  into  court  covered  the 
value  of  all  the  potatoes  which  had  been  taken,  and  that  the  remainder, 
which  were  left  in  the  plaintiff's  ground,  could  not  be  recovered  in 
value  under  counts  stating  that  they  had  been  "  bargained  and  sold, 
gathered,  dug  up,  taken,  and  carried  away,"  or  "  sold  and  delivered : " 
his  Lordship  answered  that  the  objection  had  not  been  taken  at  the 
trial;  and  that,  besides,  it  was  enough  to  prove  that  they  were  bargained 
and  sold,  without  proving  that  they  were  taken  away. 

Clarice  and  Hemming  now  shewed  cause  against  the  rule,  and  con- 
tended that  the  potatoes  were  sold  merely  as  goods  in  a  warehouse 
ready  for  delivery  at  the  time  and  to  be  taken  immediately,  though 
they  were  permitted  to  remain  there  till  it  suited  the  defendant's  con- 
venience to  remove  them.  Potatoes  are  often  kept  in  the  ground. 
[Geosb,  J.  That  is  after  they  have  been  severed.]  All  benefit  to 
them  from  the  soil  was  at  an  end,  nor  was  it  contemplated  by  the  con- 
tracting parties.  This  differs  the  case  materially  from  Waddington  v. 
Bristow  ^  and  Crosby  v.  Wadsworth,  where  the  continuing  growth  and 
nourishment  of  the  hops  in  the  one  case,  and  of  the  grass  in  the  other, 
were  in  contemplation.  The  right  to  the  soil  continued  all  the  time 
in  the  plaintiff  and  the  defendant  would  have  been  a  trespasser  if  he 
1  6  East,  602.  2  2  Bos.  &  Pull.  452. 
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had  meddled  with  it  otherwise  than  for  the  special  purpose  of  taking 
up  the  potatoes.  The  nature  of  the  contract  shews  this ;  for  the  con- 
tract was  merely  for  the  potatoes,  and  they  were  to  be  sold  by  the 
sack.  The  defendant  could  not  have  maintained  trespass  against  any 
person  going  on  the  ground :  he  himself  had  only  an  easement  to  take 
the  crop. 

Halguy,  and  Balguy,  Jr.,  in  support  of  the  rule,  contended  that  if 
the  land  had  been  devised  in  this  state,  the  devisee  would  have  taken 
the  potatoes  against  the  executor ;  which  shews  that  the  contract  was 
for  an  interest  in  the  land.  ISTor  can  this  be  distinguished  in  principle 
from  Crosby  v.  Wadsworth,  upon  the  presumption  (probably  not 
founded  in  fact)  that  the  potatoes  had  done  growing  and  had  ceased 
to  derive  any  nourishment  from  the  land ;  but  it  is  enough  that  they 
were  not  severed  from  it  when  the  contract  was  made,  and  therefore 
did  not  exist  separately  as  goods;  that  is  the  only  distinction  recog- 
nized in  the  books.  Larceny  could  not  have  been  committed  of  them. 
This  case  is  even  stronger  in  one  respect ;  for  the  crop  could  not  be 
taken  up  without  breaking  the  soil,  which  was  to  be  done  by  the 
defendant ;  and  therefore  it  cannot  be  considered  as  a  mere  easement. 
The  defendant  was  entitled  to  the  possession  of  the  close  until  the  crop 
was  taken ;  for  without  that  the  contract  could  not  have  been  exe- 
cuted ;  and  therefore  he  must  have  been  entitled  to  all  the  possessory 
remedies  against  a  wrong-doer  invading  his  possession. 

LoKD  Ellenboeough,  C.  J.  It  does  not  follow  that  because  the 
potatoes  were  not  at  the  time  of  the  contract  in  the  shape  of  personal 
chattels,  as  not  being  severed  from  the  land,  so  that  larceny  might  be 
committed  of  them,  therefore  the  contract  for  the  j^urchase  of  them 
passed  an  interest  in  the  land  within  the  4th  section  of  the  Statute 
of  Frauds.  The  contract  here  was  confined  to  the  sale  of  the  potatoes, 
and  nothing  else  was  in  the  contemplation  of  the  parties.  It  is  prob- 
able that  in  the  course  of  nature  the  vegetation  was  at  an  end ;  but  be 
that  as  it  may,  they  were  to  be  taken  by  the  defendant  immediately, 
and  it  was  quite  accidental  if  they  derived  any  further  advantage  from 
being  in  the  land.  This  differs  the  present  case  from  those  which  have 
been  cited.  The  lessee  priinm  vesturm  may  maintain  trespass  qvme 
clausum  fregit,  or  ejectment  for  injuries  to  his  possessory  right;  but 
this  defendant  could  not  have  maintained  either;  for  he  had  no  right  to 
the  possession  of  the  close  ;  he  had  only  an  easement,  a  right  to  come 
upon  the  land  for  the  purpose  of  taking  up  and  carrying  away  the 
potatoes ;  but  that  gave  him  no  interest  in  the  soil.  I  am  not  disposed 
to  extend  the  case  of  Crosby  v.  Wadsworth  further,  so  as  to  bring  such 
a  contract  as  this  within  the  Statute  of  Frauds  as  passing  an  interest 
in  land. 

Grose  and  Le  Blanc,  JJ.,  agreed. 

Bayley,  J.    I  do  not  think  that  this  contract  passed  an  interest  in 
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the  land  within  the  meaning  of  the  4th  section  of  the  Statute  of 
Frauds.  In  the  cases  of  Crosby  v.  Wadsworth  and  Waddington  v. 
Bristow  the  contracts  were  made  for  the  growing  crops  of  grass  and 
hops,  and  therefore  the  purchasers  of  the  crops  had  an  intermediate 
interest  in  the  land  while  the  crops  were  growing  to  maturity  before 
they  were  gathered :  but  here  the  land  was  considered  as  a  mere  ware- 
house for  the  potatoes  till  the  defendant  could  remoTe  them,  which  he 
was  to  do  immediately ;  and  therefore  I  do  not  think  that  the  case  is 
within  the  statute.  Bide  discharged. 


WARWICK,    AN    ImFANT,    BY    J.    MoNTEITH,    HIS    NEXT    FeIEND,    V. 

BRUCE. 

In  the  King's  Bench,  Notember  24,  1813. 

[Reptyrted  in  2  Maule  Sf  Selwyn,  205.] 

Assumpsit.  The  plaintiff  declares  that  on  the  12th  of  October, 
1812,  &c.,  at  the  request  of  the  defendant,  he  agreed  to  buy  of  the 
defendant,  and  the  defendant  agreed  to  sell  to  him,  all  the  potatoes 
then  growing  on  three  acres  and  a  half  of  land  gf  the  defendant,  at 
the  rate  or  price  of  £25  per  acre,  and  so  in  proportion  for  the  half  acre, 
amounting  to  the  sum  of  £87  10s.,  to  be  dug  up  and  canded  away  by 
the  plaintiff,  and  to  be  paid  for  by  him  as  hereinafter  mentioned ;  and 
in  consideration  thereof,  and  also  in  consideration  that  the  plaintiff  at 
the  request  of  the  defendant  then  and  there  paid  to  the  defendant  the 
sum  of  £40  in  part  payment  of  the  said  price,  and  then  and  there 
promised  the  defendant  to  dig  up  and  carry  away  the  potatoes,  and  to 
pay  the  defendant  the  residue  of  the  price  agreed  on,  on  the  first  half 
of  the  potatoes  being  taken  and  cleared  from  the  land,  the  defendant 
then  and  there  undertook  and  promised  the  plaintiff  to  suffer  and  per- 
mit him  to  dig  up  and  carry  away  the  potatoes.  And  then  the  plain- 
tiff avers  that  he  did  afterwards  dig  up  a  part  of  the  potatoes,  and 
carry  away  a  part  of  those  which  were  so  dug,  and  was  ready  and 
willing  and  offered  to  dig  up  and  carry  away  the  residue,  and  to  pay 
the  defendant  the  residue  of  the  price  agreed  on ;  but  the  defendant 
did  not  nor  would  suffer  him  to  dig  or  carry  away  any  more ;  on 
the  contrary,  the  defendant  afterwards  took  and  carried  away  a  great 
part  of  the  potatoes  so  dug  as  aforesaid,  and  converted  and  disposed 
thereof,  and  of  the  residue  which  were  not  dug  up  by  the  plaintiff,  to 
his  own  use.  Whereby  the  plaintiff  was  put  to  gi-eat  trouble  and 
expense  in  the  digging  up  a  part  of  the  potatoes,  and  also  lost  all  the 
profits  which  might  and  would  otherwise  have  accrued  to  him  from  the 
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performance  of  the  said  promise  of  the  defendant,  &c.  There  were 
three  other  special  counts  upon  this  agreement,  and  the  common  money 
counts.  Plea,  general  issue,  and  notice  of  set-off.  At  the  trial  before 
Lord  Ellenborough,  C.  J.,  at  the  Middlesex  sittings  after  last  term,  it 
was  objected:  first,  that  this  contract  (being  by  parol)  was  within  the 
4th  section  of  the  Statute  of  Frauds ;  and  secondly,  that  the  plain- 
tiff being  an  infant  could  not  sue  upon  it.  His  Lordship  overruled  the 
first  objection,  but  upon  the  last  he  directed  a  nonsuit,  giving  the 
plaintiff  leave  to  move  to  set  it  aside. 

The  Attoryiey-  General  accordingly  obtained  a  rule  nisi  for  that  pur- 
pose. .  .  } 

SpanMe  and  D.  F.  Joiies,  who  shewed  cause,  insisted  that  this  was 
a  contract  or  sale  of  an  interest  in  or  concerning  land,  and  distin- 
guished it  from  Parker  v.  Staniland,^  because  there  the  crop  at  the  time 
of  sale,  though  it  was  then  in  the  ground,  had  reached  its  full  growth, 
and  was  to  be  taken  ujj  immediately,  and  so  the  land  was  considered 
as  nothing  more  than  a  warehouse ;  but  here  the  contract  was  at  a 
season  when  the  potatoes  had  yet  to  grow ;  and  upon  this  distinction 
it  was  resolved  in  Emmerson  v.  Heelis  ^  that  a  sale  of  growing  turnips 
was  "  a  sale  of  an  interest  in  land ; "  and  the  same  was  held  in  Crosby 
V.  Wadsworth.* 

The  Attorney-  General,  contra,  was  stopped  by  the  court. 

Lord  Ellenboepugh,  C.  J.  As  to  the  last  objection,  if  this  had 
been  a  contract  conferring  an  exclusive  right  to  the  land  for  a  time  for 
the  purpose  of  making  a  profit  of  the  growing  surface,  it  would  be  a 
contract  for  the  sale  of  an  interest  in  or  concerning  lands,  and  would 
then  fall  unquestionably  within  the  range  of  Crosby  v.  Wadsworth. 
But  here  is  a  contract  for  the  sale  of  potatoes  at  so  much  per  acre  ;  the 
potatoes  are  the  subject-matter  of  sale,  and  whether  at  the  time  of  sale 
they  were  covered  with  earth  in  the  field,  or  in  a  box,  still  it  was  a  sale 
of  a  mere  chattel.  It  falls  therefore  within  the  case  of  Parker  v.  Stani- 
land ;  and  that  disposes  of  the  point  on  the  Statute  of  Frauds.  .  .  . 

Rule  absolute. 


EVANS  V.  ROBERTS. 
In  the  King's  Bench,  Trinity  Term,  1826. 

[Reported  in  5  Barnewall  Sf  Cresswell,  829.] 

Indebitatus  assumpsit,  for  crops  of  potatoes  bargained  and  sold. 
Plea,  the  general  issue.    At  the  trial  before  Garrow,  B.,  at  the  spring 

1  The  arguments  and  decision  upon  the  second  question  are  omitted.  —  En. 
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assizes  for  the  county  of  Monmoutli,  1826,  it  appeared  that  on  the 
25th  of  September  a  verbal  agreement  was  made  between  the  plaintiff 
and  defendant,  by  which  the  defendant  agreed  to  purchase  of  the  plain- 
tiff a  cover  of  potatoes  then  in  the  ground,  to  be  turned  up  by  the 
plaintiff,  at  the  price  of  £5,  and  the  defendant  paid  one  shilling  earnest. 
It  was  objected  that  this  was  a  contract  or  sale  of  an  interest  in  or  con- 
cerning land,  within  the  meaning  of  the  4th  section  of  the  Statute 
of  Frauds.  The  learned  judge  was  of  opinion  that,  as  the  seller  was 
to  turn  up  the  potatoes,  the  contract  did  not  give  the  buyer  any  inter- 
est in  the  land ;  and  he  directed  a  verdict  to  be  found  for  the  plaintiff, 
but  reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A 
rule  nisi  having  been  obtained  accordingly. 

Justice  now  shewed  cause.  By  the  terms  of  this  contract  the  seller 
was  to  dig  up  the  potatoes,  and  the  buyer  only  to  take  them  away. 
This  contract  did  not  confer  upon  the  buyer  of  Jhe  potatoes  any  exclu- 
sive right  to  the  land  for  a  time,  for  the  purpose  of  making  a  profit  of 
the  growing  surface ;  and  if  that  be  so,  then,  according  to  Warwick 
V.  Bruce,^  this  was  not  a  contract  for  the  sale  of  an  interest  in  or  con- 
cerning lands,  within  the  meaning  of  the  4th  section  of  the  Statute 
of  Frauds.  If  the  vendee  had  entered  to  dig  up  the  potatoes,  and  the 
vendor  had  brought  trespass  against  him,  he  could  not  have  pleaded 
the  general  issue,  and  have  given  his  title  in  evidence  under  the  j)lea 
of  not  guilty ;  he  must  have  pleaded  his  contract,  as  a  license  to  enter 
for  a  special  purpose  merely,  viz.,  to  take  away  what  he  had  bought ; 
and  if  that  be  so,  then  he  had  no  interest  in  the  land  any  more  than 
the  owner  of  potatoes  or  of  a  rick  of  hay  placed  in  a  warehouse  or 
barn  or  raised  in  a  heap  on  the  land.  In  those  cases  the  owner  of 
the  chattel  has  no  interest  in  the  land  where  the  chattel  is.  This  case 
must  be  governed  by  the  cases  of  "Warwick  v.  Bruce,^  and  Parker 
V.  Staniland.'  It  is  distinguishable  from  Crosby  ■u.Wadsworth,*  because 
in  that  case  the  contract  was  for  growing  grass  to  be  made  into  hay. 
The  grass,  by  the  terms  of  the  contract,  was  to  continue  growing  until 
it  was  ripe  and  fit  to  cut.  That  was  a  grant  of  the  whole  vesture  of 
the  land ;  and  the  purchaser  had  such  an  exclusive  possession  as  would 
entitle  him  to  maintain  trespass. 

Imdlow,  contra.  The  authorities  show  that  a  sale  of  any  growing 
product  of  the  earth,  which  is  not  to  be  severed  immediately,  gives  to 
the  vendee  an  interest  in  or  concerning  the  land,  within  the  meaning 
of  the  4th  section  of  the  Statute  of  Frauds.  Crosby  v.  Wadsworth,'^ 
Parker  v.  Staniland.'  The  very  right  to  have  the  subject-matter  of  the 
sale  continue  in  the  land  constitutes  an  interest.  Waddington  v.  Bris- 
tow '  and  Emmerson  v.  Heelis  "  are  authorities  in  point.     In  the  latter 
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case,  a  sale  of  growing  turnips,  no  time  being  stipulated  for  their 
removal,  and  the  degree  of  their  maturity  not  being  found,  was  held  to 
be  a  sale  of  an  interest  in  land. 

Batley,  J.  I  am  of  opinion  that  in  this  case  there  was  not  a  con- 
tract for  the  sale  of  any  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them,  but  a  contract  only  for  the  sale  and 
delivery  of  things  which,  at  the  time  of  the  delivery,  should  be  goods 
and  chattels.  It  appears  that  the  contract  was  for  a  cover  of  pota- 
toes ;  the  vendor  was  to  raise  the  potatoes  from  the  ground  at  the 
request  of  the  vendee.  The  effect  of  the  contract  therefore  was  to 
give  to  the  buyer  a  right  to  all  the  jjotatoes  which  a  given  quantity  of 
land  should  produce,  but  not  to  give  him  any  right  to  the  possession  of 
the  land ;  he  was  merely  to  have  the  potatoes  delivered  to  him  when 
their  growth  was  complete.  Most  of  the  authorities  cited  in  the  course 
of  the  argument,  to  shj)w  that  this  contract  gave  the  vendee  an  interest 
in  the  land  within  the  meaning  of  the  4th  section  of  the  Statute  of 
Frauds,  are  distinguishable  from  the  present  case.  In  Crosby  v.  Wads- 
worth  ^  the  buyer  did  acquire  an  interest  in  the  land ;  for,  by  the  terms 
of  the  contract,  he  was  to  mow  the  grass,  and  must  therefore  have  had 
the  possession  of  the  land  for  that  purpose.  Besides,  in  that  case  the 
contract  was  for  the  growing  grass,  which  is  the  natural  and  permanent 
produce  of  the  land,  renewed  from  time  to  time  without  cultivation. 
Now,  growing  grass  does  not  come  within  the  description  of  goods  and 
chattels,  and  cannot  be  seized  as  such  under  a  Ji.  fa. ;  it  goes  to  the 
heir  and  not  to  the  executor ;  but  growing  potatoes  come  within  the 
description  of  emblejnents,  and  are  deemed  chattels,  by  reason  of  their 
being  raised  by  labor  and  manurance.  They  go  to  the  executor  of 
tenant  in  fee-simple,  although  they  are  fixed  to  the  freehold,^  and  may 
be  taken  in  execution  u.nder  a  ji.  fa..,  by  which  the  sheriff  is  com- 
manded to  levy  the  debt  of  the  goods  and  chattels  of  the  defendant ; 
and  if  a  growing  crof)  of  fiotatoes  be  chattels,  then  they  are  not  within 
the  provisions  of  the  4th  section  of  the  Statute  of  Frauds,  which 
relate  to  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them.  In  Parker  v.  Staniland  ^  the  owner  of  a  close  cropped 
with  ]Dotatoes  made  a  contract  on  the  21st  of  November  to  sell  them 
at  so  much  per  sack,  and  the  purchaser  was  to  raise  them  from  the 
ground  immediately ;  and  that  was  held  not  to  be  a  contract  for  any 
interest  in  or  concerning  land.  In  that  case,  as  well  as  in  Warwick  v. 
Bruce,''  the  potatoes  had  ceased  to  grow;  and  therefore  they  are  dis- 
tinguishable from  the  present ;  but  the  reasoning  of  Lord  EUenborough 
in  the  latter  case  may  assist  us  in  coming  to  a  right  conclusion  in  the 
present ;  he  there  says :   "  If  this  had  been  a  contract  conferring  an 
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exclusive  right  to  the  land  for  a  time,  for  the  purpose  of  making  a 
profit  of  the  growing  surface,  it  would  be  a  contract  for  the  sale  of  an 
interest  in  or  concerning  lands,  and  would  then  fall  unquestionably 
within  the  range  of  Crosby  v.  Wadsworth."^    But  here  is  a  contract  for 
the  sale  of  potatoes  at  so  much  per  acre :  the  potatoes  are  the  subject- 
matter  of  sale ;  and  whether  at  the  time  of  sale  they  were  covered 
with  earth  in  the  field,  or  in  a  box,  still  it  was  a  sale  of  a  mere  chattel." 
It  does  not  appear  that  the  other  judges  gave  any  opinion  upon  that 
point;  but  it  is  clear  that  Lord  EUenborough's  judgment  proceeded 
upon  the  ground  that  if  the  contract  gave  to  the  vendee  no  right  to 
the  land  so  as  to  enable  him  to  make  a  profit  of  the  growing  surface, 
then  it  was  not  to  be  considered  as  giving  an  interest  in  the  land,  but 
merely  in  a  chattel.     The  opinion  delivered  by  Mansfield,  C.  J.,  in 
Emmerson  v.  Heelis,^  is  certainly  at  variance  with  our  judgment  in  the 
present  case.     But  it  is  first  to  be  observed  that  it  was  not  necessary 
in  that  case  for  the  court  to  decide  the  question  upon  the  4th  section 
of  the  Statute  of  Frauds,  for  the  contract  Was  signed  by  the  auctioneer 
as  the  agent  of  the  buyer,  and  was  equally  binding  whether  it  was  for 
a  sale  of  goods  and  chattels  or  of  an  interest  in  land.     The  plaintiff 
there  put  up  to  sale  on  the  25th  of  September,  by  public  auction,  a 
crop  Of  turnips  then  growing  on  his  land,  in  separate  lots,  and  under 
certain  conditions  of  sale.     The  defendant,  by  his  agent,  attended  at 
the  sale,  and  being  the  highest  bidder  for  twenty-seven  difierent  lots, 
was  declared  to  be  the  pm'chaser ;  and  the  name  of  the  defendant  was 
written  in  the  sale-bill  opposite  to  each  particular  lot  for  which  he  had 
been  declared  the  highest  bidder.    Mansfield,  C.  J.,  there  says :  "  As  to 
this  being  an  interest  in  the  land,  we  do  not  see  how  it  can  be  distin- 
guished from  the  case  of  hops  decided  in  this  court ;  and  if  the  auc- 
tioneer is  an  agent  for  the  purchaser,  then  the  Statute  of  Frauds  is 
satisfied,  because  the  memorandum  in  writing  is  signed  by  an  agent  for 
the  party  to  be  charged  therewith."     The  ground  of  the  Lord  Chief 
Justice's  opinion,  as  to  the  contract  giving  the  purchaser  an  interest  in 
land,  was  that  the  case  could  not  be  distinguished  from  that  of  Wad- 
dington  v.  Bristow.' '  It  becomes  necessary  therefore  to  consider  whether 
the  two  cases  be  similar.     In  the  latter  case  the  contract  was  made  in 
November  for  all  the  hops  which  should  be  grown  in  the  ensuing  year 
■  upon  a  given  number  of  acres  of  laqd.     At  that  time  the  hops  which 
were  the  subject  of  the  contract  were  not  in  existence ;  there  was 
nothing  but  the  root  of  the  plant,  and  the .  purchaser  was  not  to  have 
that.    The  question  in  that  case  was,  not  whether  the  agreement, 
which  was  in  writing,  was  for  an  interest  in  the  land,  but  whether  it 
ought  to  have  been  stamped.     It  was  contended  that  it  was,  within  the 
exception  in  the  stamp  act,  an  agreement  made  for  and  relating  to  the 
sale  of  goods,  wares,  and  merchandise.     AU  the  judges  concurred  in 
1  6  East,  602.  2  2  Taunt.  38.  '  2  Bos.  &  Pul.  452. 
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the  judgment  that  the  contract  in  that  case  was  not  an  agreement  for 
the  sale  of  goods,  wares,  and  merchandise ;  but  their  opinions  were 
founded  upon  different  reasons.  Lord  Alvanley  thought  that  it  was  an 
agreement  for  the  sale  of  goods,  wares,  and  merchandise,  and  some- 
thing more,  yiz.,  for  the  produce  of  the  land  in  a  certain  state  at  the 
time  of  delivery.  The  opinions  of  Heath  and  Rooke,  JJ.,  proceeded 
on  the  ground  that  the  hops  at  the  time  of  the  contract  did  not  exist 
as  goods,  wares,  and  merchandise.  Chambre,  J.,  was  the  only  judge 
who  intimated  an  opinion  that  the  contract  gave  the  vendee  an  interest 
in  the  land.  He  certainly  stated  that  the  contract  gave  the  vendee  an 
interest  in  the  produce  of  the  whole  of  that  part  of  the  vendor's  farm 
which  consisted  of  hojj-grounds.  I  concur  in  opinion  with  the  three 
learned  judges  who  thought  in  that  case  that  the  hops  were  not  goods, 
wares,  and  merchandise,  at  the  time  of  the  contract ;  but  I  do  not  agree 
with  Lord  Chief  Justice  Mansfield  that  there  was  no  distinction 
between  the  hops  in  that  case  and  the  growing  turnips  in  the  case  of 
Emmerson  v.  Heelis,  because  I  think  that  in  the  latter  case  the  grow- 
ing turnips  at  the  time  of  the  contract  were  chattels.  It  has  been 
insisted  that  the  right  to  have  the  potatoes  remain  in  the  groimd  is  an 
interest  in  the  land ;  but  a  party  entitled  to  emblements  has  the  same 
right,  and  yet  he  is  .not  by  virtue  of  that  right  considered  to  have  any 
interest  in  the  land.  For  the  land  goes  to  the  heir,  but  the  emble- 
ments go  to  the  executor.  In  Tidd's  Practice,  1039,  it  is  laid  down 
that  under  a  Jleri  facias  the  sheriff  may  sell  fructus  industriales,  as 
corn  growing,  which  goes  to  the  executor,  or  fixtures  which  may  be 
removed  by  the  tenant ;  but  not  furnaces,  or  apples  upon  trees,  which 
belong  to  the  freehold  and  go  to  the  heir.  The  distinction  is  between 
those  things  which  go  to  the  executor  and  those  which  go  to  the  heir. 
The  fonner  may  be  seized  and  sold  under  the^.  fa. ;  the  latter  cannot. 
The  former  must  therefore,  in  contemplation  of  law,  be  considered 
chattels.  It  appears  therefore  that,  when  it  was  necessary  at  common 
law  to  distinguish  between  what  was  land  and  what  was  not,  a  grow- 
ing crop  produced  by  the  labor  and  expense  of  the  occupier  of  lands 
was,  as  the  representative  of  that  labor  and  exj^ense,  considered  an 
independent  chattel,  not  going  as  the  land  goes,  but  in  a  different 
direction.  Upon  the  same  principle  the  purchaser  of  a  growing  crop, 
who  by  his  contract  acquired  a  right  to  have  the  crop  continue  in  the 
land  of  the  seller  until  it  arrived  at  maturity,  must,  before  the  passing 
of  the  Statute  of  Frauds,  have  been  considered  to  have  had  an  interest 
not  in  the  land,  but  in  a  chattel  independent  of  the  land ;  and  that 
being  so,  I  cannot  suppose  that  by  the  4th  section  of  that  statute, 
which  enacts  that,  unless  certain  provisions  be  complied  with,  no  action 
shall  be  brought  upon  any  conti-act  or  sale  of  any  interest  Ln  or  cou- 
ccrning  lands,  tenements,  or  hereditaments,  the  Legislature  contem- 
plated, as  the  subject-matter  of  such  contract  or  sale,  that  interest 
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which  passes  from  a  vendor  to  a  vendee  by  a  sale  of  a  growing  crop  of 
potatoes.  The  statute  56  G.  3,  c.  50,  indeed,  is  a  legislative  declaration 
that  growing  crops  may  be  seized  and  taken  in  execution  under  Ji.  fa. 
It  prevents  their  being  so  seized  in  cases  where  the  tenant  is  restrained 
by  covenant  in  his  lease  from  removing  them  off  the  premises.  The 
case  of  Mayfield  v.  Wadsley  ^  also  shows  that  where  there  is  a  sale  of 
growing  crops,  distinct  from  any  assignment  or  letting  of  the  land,  the 
crops  do  not  constitute  part  of  the  inheritance  or  any  interest  in  land, 
but  are  mere  chattels,  and  may  be  recovered  under  a  count  for  goods 
bargained  and  sold.  Upon  these  grounds,  I  am  of  opinion  that  there 
was  not  in  this  case  any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them  within  the  4th  sec- 
tion of  the  Statute  of  Frauds ;  but  that  there  was  a  contract  for  the 
sale  of  goods,  wares,  and  merchandise  within  the  meaning  of  the 
17th  section,  though  not  to  the  amount  which  makes  a  written  note 
or  memorandum  of  the  bargain  necessary.  The  rule  for  entering  a 
nonsuit  must  therefore  be  discharged. 

HoLEOTD,  J.  I  also  think  that  this  rule  ought  to  be  discharged. 
This  is  to  be  considered  a  contract  for  the  sale  of  goods  and  chattels  to 
be  delivered  at  a  future  period.  Although  the  vendee  might  have  an 
incidental  right,  by  virtue  of  his  contract,  to  some  benefit  from  the 
land  while  the  potatoes  were  arriving  at  maturity,  yet  I  think  he  had 
not  an  interest  in  the  land  within  the  meaning  of  this  statute.  He 
clearly  had  no  interest  so  as  to  entitle  him  to  the  possession  of  the 
land  for  a  period,  however  limited ;  for  he  was  not  to  raise  the  pota- 
toes. Besides,  this  is  not  a  contract  for  the  sale  of  the  produce  of  any 
specific  part  of  the  land,  but  of  the  produce  of  a  cover  of  land.  The 
plaintifi"  did  not  acquire  by  the  contract  an  interest  in  any  specific 
portion  of  the  land.  The  contract  only  binds  the  vendor  to  sell  and 
deliver  the  potatoes  at  a  ftiture  time  at  the  request  of  the  buyer,  and  he 
was  to  take  them  away.  In  Parker  v.  Staniland  ^  Lord  Ellenborough 
says :  "  Th?  lessee  primm  vesturce  may  maintain  tresj)ass  quare  dausum 
fregit  or  ejectment  for  injuries  to  his  possessory  right;  but  this  defend- 
ant could  not  have  maintained  either;  for  he  had  no  right  to  the 
possession  of  the  close ;  he  had  only  an  easement,  a  right  to  come  upon 
the  land  for  the  purpose  of  taking  up  and  carrying  away  the  potatoes  ; 
but  that  gave  him  no  interest  in  the  soil."  In  this  case  the  potatoes 
are  not  to  be  dug  up  by  the  buyer ;  but  even  if  that  had  been  part  of 
the  contract,  I  think  he  would  not  have  had  an  interest  in  the  land, 
but  a  mere  easement.  In  Emmerson  y.  Heelis  *  it  did  not  appear  that 
the  subject-matter  of  the  contract  was  fit  to  be  taken  at  the  time  of  the 
contract.  The  purchaser  wag  not  to  pay  till  January,  and  it  may  have 
continued  to  grow  till  that  period.     In  Poulter  v.  Killingbeck  *  indebi- 
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iatus  assumpsit  was  brought  for  moieties  of  crops  of  wheat  sold  by  the 
plaintiff  to  the  defendant,  and  accordingly  reaped  for  his  the  defend- 
ant's own  use.  It  appeared  that  the  plaintiff  by  a  parol  agreement 
had  let  land  to  the  defendant,  from  which  he  was  to  take  two  successive 
crops,  and  to  render  the  plaintiff  a  moiety  of  the  crojss  in  lieu  of  rent. 
While  the  crops  of  the  second  year  were  on  the  ground,  an  ajjpraise- 
ment  of  them  was  taken  by  both  jjarties,  and  the  value  ascertained. 
The  action  was  brought  to  recover  a  moiety  of  the  value.  It  was 
objected  that  the  agreement  was  within  the  statute,  because  it  related 
to  land ;  but  the  court  overruled  the  objection,  Eyre,  C.  J.,  observing 
"  that,  as  the  case  originally  stood,  the  plaintiff  had  a  claim  to  a  moiety 
of  the  produce  of  the  land  under  a  special  agreement,  but  that  special 
agreement  was  executed  by  the  appraisement.  The  circumstances  of 
the  appraisement  afford  clear  proof  that  the  plaintiff  sold  what  the 
defendant  had  agreed  was  his,  and  the  price  having  been  ascertained 
brought  this  to  the  case  of  an  action  for  goods  sold  and  delivered." 
Lord  EUenborough,  in  observing  upon  that  case  in  Crosby  v.  Wads- 
worth,^  says:  "The  contract,  if  it  had  originally  concerned  an  interest 
in  land,  after  the  agreed  substitution  of  pecuniary  value  for  specific 
produce,  no  longer  did  so ;  it  was  originally  an  agreement  to  render 
what  should  have  become  a  chattel,  *'.  e.  part  of  a  severed  crop  in  that 
shape,  in  lieu  of  rent,  and  by  a  subsequent  agreement  it  was  changed  to 
money  instead  of  remaining  a  specific  render  of  produce."  So  in  this 
case  the.  contract,  being  for  the  sale  of  the  produce  of  a  given  quantity, 
was  a  contract  to  render  what  afterwards  would  become  a  chattel ;  and 
although  some  advantage  might  accrue  to  the  vendee  by  the  potatoes 
remaining  in  the  land,  I  think  that  was  not  an  interest  in  or  concerning 
land  within  the  meaning  of  the  4th  section  of  the  Statute  of  Frauds. 

LiTTLEDALE,  J.  I  am  of  opiuiou  that  a  sale  of  the  produce  of  the 
land,  whether  it  be  in  a  state  of  maturity  or  not,  provided  it  be  in 
actual  existence  at  the  time  of  the  contract,  is  not  a  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them, 
within  the  meaning  of  the  4th  section  of  the  Statute  of  Frauds.  The 
words  "  lands,  tenements,  and  hereditaments  "  in  that  section  appear  to 
me  to  have  been  used  by  the  Legislature  to  denote  a  fee-simple ;  and  the 
words  "  any  interest  in  or  concerning  them "  were  used  to  denote  a 
chattel  interest,  or  some  interest  less  than  the  fee-simple.  In  the  5tli 
section,  which  requires  a  will  of  lands,  tenements,  and  hereditaments 
to  be  attested  by  three  witnesses,  the  words  "  lands  and  tenements " 
are  clearly  used  to  denote  a  fee-simple,  and  do  not  extend  to  lease- 
holds. The  Legislature  contemplated  an  interest  in  land  which  might 
be  made  the  subject  of  sale.  I  think  therefore  they  must  have  con- 
templated a  sale  of  an  interest  which  would  entitle  the  vendee  either 
to  the  reversion  or  the  present  possession  of  the  land.     Now  this  con- 
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tract  only  gives  to  the  vendee  an  interest  in  that  growing  produce  of 
the  land  which  constituted  its  annual  profit.  Such  an  interest  does 
not  constitute  part  of  the  realty.  In  Co.  Lit.  55  h,  it  is  laid  down, 
"  If  tenant  for  life  soweth  the  ground  and  dieth,  his  executors  shall 
have  the  corn,  for  that  his  estate  was  uncertain,  and  determined  by  the 
act  of  God."  Upon  the  death  of  the  tenant  for  life,  the  land  belongs 
to  the  reversioner ;  but  the  growing  crop  goes  to  the  executor  of  the 
tenant  for  life  as  part  of  his  personal  estate.  Lord  Coke  then  states  : 
"  If  a  man  be  seized  of  land  in  right  of  his  wife,  and  soweth  the  ground, 
and  he  dieth,  his  executors  shall  have  the  corn,  and  if  his  wife  die 
before  him,  he  shall  have  the  corn."  Upon  the  death  of  the  husband 
or  wife,  the  interest  of  the  former  in  the  land  ceases ;  yet  the  growing 
corn  is  considered  as  part  of  his  personal  estate,  and  belongs  to  him  or 
his  executors.  Lord  Coke  afterwards  puts  other  cases,  and  in  all  of 
them  he  distinguishes  between  the  land  and  the  growing  produce  of 
the  land  ;  he  considers  the  latter  as  a  personal  chattel  independent  on, 
and  distinct  from,  the  land.  If  therefore  a  growing  crop  of  corn  does 
not  in  any  of  these  cases  constitute  any  part  of  the  land,  I  think  that  a 
sale  of  any  growing  produce  of  the  earth  (reared  by  labor  and  expense) 
in  actual  existence  at  the  time  of  the  contract,  whether  it  be  in  a  state 
of  maturity  or  not,  is  not  to  be  considered  a  sale  of  an  interest  in  or 
concerning  land  within  the  meaning  of  the  4th  section  of  the  Statute 
of  Frauds ;  but  a  contract  for  the  sale  of  goods,  wares,  and  merchan- 
dise within  the  17th  section  of  that  statute.  Such  an  interest  goes 
to  the  executor  and  not  to  the  heir ;  and  any  thing  which  goes  to 
the  executor  and  not  to  the  heir  may  be  taken  in  execution  under  a 
Ji.  fa.  This  is  the  rule  of  law  as  to  tenants'  fixtures,  which  bear  a 
very  close  resemblance  to  those  growing  crops  which  are  not  the  spon- 
taneous produce  of  the  earth,  but  are  raised  by  the  labor  and  expense 
of  the  occupier  of  the  land.  It  has  been  held  that  vats,  coppers,  &c., 
set  up  in  a  house  by  a  lessee  for  years  in  relation  to  his  trade,  may  be 
taken  in  execution  under  a  writ  of  Jieri  facias  issued  against  him, 
Poole's  Case ;  ^  but  that  fixtures  of  a  similar  description  cannot  be  taken 
in  execution  under  s,  fieri  facias  issued  against  a  party  who  was  seized 
in  fee  of  the  house  in  which  they  were  situate,  upon  the  ground  that 
they  would  go  to  his  heir  and  not  to  his  executor.  Winn  v.  Ingilby.^ 
Now  a  growing  crop  of  corn  or  potatoes,  or  of  any  vegetable  which  is 
produced  not  spontaneously  by  the  earth,  but  by  the  labor  and  expense 
.  of  the  occupier,  goes  to  the  executor  and  not  to  the  heir  of  the  tenant 
in  fee-simple.  It  would  seem  therefore  that  such  a  growing  crop  may 
be  seized  under  a  fieri  facias  issued  against  the  owner  of  the  inheri- 
tance as  his  goods  and  chattels,  even  while  they  are  annexed  to  the 
freehold.  I  cannot  therefore  consider  the  annual  produce  of  land 
which  is  proceeding  to  a  state  of  maturity,  and  which,  when  taken  at 
1  1  Salk.  368.  2  5  B.  &  A.  625. 
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maturity,  will  be  severed  from  the  ground  and  become  movable  goods 
and  chattels,  as  an  interest  in  or  concerning  land  within  the  meaning 
of  the  ,4th  section  of  the  Statute  of  Frauds,  which  seems  to  me  to 
mean  land  taken  as  mere  land,  and  not  its  annual-growing  productions. 
Consequently  the  rule  for  entering  a  nonsuit  must  be  discharged. 

JRule  discharged. 


SMITH  V.  SUEMAN. 

In  the  King's  Bench,  Eastee  Term,  1829. 

[Beported  in  9  Bamewall  Sf  Cresswell,  561.] 

Declaeation  stated  that  the  plaintiff  on,  &c.,  at,  &c.,  at  the  request 
of  the  defendant  bargained  with  the  defendant  to  sell  to  him,  and 
the  defendant  agreed  to  buy  of  the  plaintiff,  a  large  quantity  of 
timber,  to  wit,  230  feet  of  timber,  lying  and  being'  in  and  ujDon  certain 
lands  of  the  jilaintiff,  at  a  certain  rate  or  price,  to  wit,  at  the  rate  or 
price  of  eighteen  pence  for  each  and  every  foot  thereof,  to  be  fetched, 
taken,  and  carried  away  by  the  defendant  from  the  said  lands  of  the 
plaintiff;  and  to  be  paid  for  by  the  defendant  at  the  rate  or  price  afore- 
said within  a  reasonable  time  then  next  following;  and  in  considera- 
tion thereof,  and  also  in  consideration  that  the  plaintiff  at  the  like 
request  of  the  defendant  had  undertaken  and  faithfully  promised  the 
defendant  to  permit  and  suffer  the  defendant  to  fetch,  take,  and  carry 
away  the  said  timber  from  the  lands  of  the  plaintiff,  the  defendant 
undertook  and  faithfully  promised  the  plaintiff  to  fetch,  take,  and  carry 
away  the  timber  from  the  lands  of  the  plaintiff,  and  to  pay  the  plaintiff 
for  the  same  at  the  rate  aforesaid  within  a  reasonable  time.  Breach, 
that  the  defendant  refused  to  fetch  and  carry  away  the  timber,  or  to 
pay  for  the  same.  There  were  counts  for  goods  bargained  and  sold, 
and  goods  sold  and  delivered.  Plea,  the  general  issue.  At  the  trial 
before  Vaughan,  B.,  at  the  summer  assizes  for  the  county  of  Worcester, 
1828,  it  appeared  that  this  action  was  brought  to  recover  £17  3«.  M., 
the  value  of  229  feet  of  ash  timber  at  Is.  Qd.  per  foot,  which  the  plain- 
tiff had  agreed  to  sell  to  the  defendant  under  the  following  circum- 
stances :  The  plaintiff,  the  proprietor  of  a  coppice,  had  given  orders 
to  have  some  ash  trees  cut  down ;  and  the  defendant  on  the  7th  of 
April,  while  the  trees  were  in  the  course  of  being  cut,  and  after  two  of 
them  had  been  actually  felled,  came  to  the  coppice,  and  the  plaintiff 
pointed  out  to  him  the  trees,  which  were  numbered.  The  defendant, 
after  he  had  looked  at  them,  said  to  one  of  the  Ijystanders  that  he  had 
made  a  good  bargain,  and  told  one  of  the  persons  who  was  cutting 
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them,  to  tell  the  other  men  to  cross-cut  them  fair,  and  they  were  cut 
accordingly.  The  defendant  afterwards  said  he  had  bought  ten  trees 
only,  and  that  the  reason  he  did  not  have  them  was  that  they  were 
unsound.  After  the  trees  were  cut  they  measured  229  feet  7  inches. 
The  person  who  ■  measured  them  afterwards  met  the  defendant,  who 
asked  him  if  he  had  measured  the  timber  at  Mr.  Smith's,  and  receiving 
an  answer  in  the  afBrmative,  the  defendant  offered  to  sell  him  the  butts 
(which  he  alleged  he  had  bought  of  Mr.  Smith)  ;  but  this  not  being 
acceded  to,  the  defendant  asked  him  if  he  knew  any  person  who  wanted 
any  butts,  and  then  said  he  would  go  to  Mr.  Smith's  and  convert  the 
tops  into  building  stuff.  The  defendant  not  having  taken  the  timber 
away,  the  attorney  of  the  plaintiffj  by  his  direction,  ^^TOte  the  follow- 
ing letter  to  the  defendant  upon  the  subj  ect :  — 

Sir,  —  I  am  directed  by  Mr.  Smith,  of  Norton  Hall,  to  request  you  will  forth- 
with pay  for  the  ash  timber  which  you  purchased  of  him.  The  trees  are  num- 
bered from  one  to  fourteen,  and  contain,  upon  a  very  fair  admeasurement,  229 
feet  7  inches.  The  value  at  Is.  6d.  per  foot  amounts  to  the  sum  of  £17  3s.  6d. 
I  understand  your  objection  to  complete  your  conl^act  is  on  the  ground  that  the 
timber  is  faulty  and  unsound ;  but  there  is  sufBcient  evidence  to  show  that  the 
same  timber'  is  very  kind  and  superior,  and  a  superior  marketable  article.  I 
understand  you  object  to  the  manner  in  which  the  trees  were  cross-cut,  but  there 
is  also  evidence  to  prove  they  were  so  cut  by  your  direction.  Unless  the  debt 
is  immediately  discharged,  I  have  instructions  to  commence  an  action  against 
you. 

In  answer  to  this  letter  the  defendant  wrote  to  the  plaintiff's  attor- 
ney as  follows :  — 

Sir,  —  I  have  this  moment  received  a  letter  from  you  respecting  Mr.  Smith's 
timber,  which  I  bought  of  him  at  Is.  6d.  per  foot,  to  be  sound  and  good,  which 
I  have  some  doubts  whether  it  is  or  not,  but  he  promised  to  make  it  so,  and  now 
denies  it.  When  I  saw  him,  he  told  me  I  should  not  have  any  without  all,  so  we 
agi-eed  on  these  terms,  and  I  expected  him  to  sell  it  to  somebody  else. 

Upon  this  evidence  it  was  objected  by  the  defendant's  counsel  that 
the  contract  was  one  for  the  sale  of  growing  trees,  and  therefore  for 
the  sale  of  an  interest  in  land,  and  he  cited  Scorell  v.  Boxall ; '  or  assum- 
ing that  it  was  a  contract  for  the  sale  of  goods,  wares,  and  merchan- 
dises, the  price  being  £10  and  upwards,  and  there  being  no  note  or 
memorandum  of  the  contract  in  writing,  the  action  was  not  maintain- 
able. The  learned  judge  directed  the  jury  to  find  a  verdict  for  the 
plaintiff  for  £17  3«.  6c?.,  but  reserved  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit.  A  rule  nisi  having  been  obtained  for  this  pur- 
pose, 

Bussell,  Seijt.,  and  Shutt,  now  showed  cause.  There  was  not  in  this 
case  any  contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or 
of  any  interest  in  or  concerning  them,  within  the  meaning  of  the  4th 
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section  of  the  Statute  of  Frauds.  The  trees  were  in  the  course  of 
being  felled  at  the  time  of  the  bargain  and  sale ;  some  of  them  were 
felled  when  the  bargain  was  concluded.  The  bargain  therefore  was 
not  for  standing  trees,  but  for  the  produce  of  the  standing  trees,  viz., 
timber  at  so  much  per  foot.  The  word  "  timber,"  strictly  speaking,  does 
not  import  growing  trees,  but  that  portion  of  the  trees  (when  felled) 
which  makes  wood  fit  for  building.  Scorell  v.  Boxall  ^  was  an  action 
of  trespass  by  the  vendee  of  standing  underwood,  which  was  to  be  cut 
by  the  vendee,  and  the  question  was,  whether  a  mere  verbal  contract 
for  the  sale  of  such  underwood  gave  such  a  possession  to  the  vendee  as 
would  entitle  him  to  maintain  trespass  against  the  defendant  for  cutting 
and  carrying  it  away;  and  the  Court  of  Exchequer  held  that  it  was  a 
contract  for  the  sale  of  an  interest  in  land,  and  therefore  that  it  ought 
to  have  been  in  writing  to  give  an  interest  to  the  vendee.  Here  the 
contract  was  not  for  land,  or  any  interest  in  land,  but  for  the  timber 
which  would  be  produced  by  the  trees  when  they  should  be  cut  and 
severed  from  the  freehold.  The  defendant  in  this  case  could  not  have 
entered  on  the  land  and  cut  a  single  tree ;  and  that  is  the  test  to  try 
whether  the  standing  trees  were  sold,  or  that  only  which  the  standing 
trees  should  when  cut  produce.  If  the  trees  had  been  sold  there  might 
have  been  some  ground  for  saying  that  the  vendee  took  an  interest  in 
the  land ;  but  the  timber  only  being  sold,  then  the  produce  of  the  trees 
when  cut  down  and  severed  from  the  freehold  is  the  thing  contracted 
for.  Considering  the  word  "  timber  "  to  denote  only  trees  when  severed 
from  the  freehold,  mil  reconcile  with  the  modem  cases  the  opinion  of 
Treby,  C.  J.,  and  Powell,  J.,  in  1  Ld.  Raym.  182,  viz.,  that  a  sale  of 
timber  growing  upon  the  land  may  be  by  parol,  because  it  is  but  a  bare 
chattel.  That  opinion  is  cited  as  an  authority  in  Buller's  N.  P.  282, 
and  without  disapprobation  by  Holroyd,  J.,  in  Mayfield  v.  Wadsley,^ 
where  the  question  was,  whether  a  contract  for  the  sale  of  a  crop  of 
wheat  was  one  for  the  sale  of  an  interest  in  land  within  the  4th 
section  of  the  Statute  of  Frauds.  It  is  not  the  circumstance  of  a  thing 
existing  in  a  growing  state  in  the  soil  at  the  time  of  the  contract  that 
will  make  it  an  interest  in  the  land.  That  must  depend  on  circum- 
stances. A  sale  of  crops,  or  trees,  or  other  matters  existing  in  a  grow- 
ing state  in  the  land,  may  or  may  not  be  an  interest  in  land  according 
to  the  nature  of  the  agreement  between  the  parties,  and  the  rights 
which  such  an  agreement  may  give.  If  it  give  to  the  vendee  an  exclu- 
sive right  to  the  land  for  a  term,  for  the  purpose  of  making  a  profit  of 
the  growing  surface,  it  will  constitute  an  interest  in  the  land.  In  Crosby 
V.  Wadsworth^  the  vendee  of  the  crop  of  grass  might  have  maintained 
trespass,  for  by  the  terms  of  the  contract  he  was  to  mow  the  grass,  and 
must  therefore  have  had  the  possession  of  the  land  for  that  purpose. 
In  Emmerson  v.  Heelis  ^  no  time  was  stipidated  for  the  removal  of  the 
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3  6  East,  602.  *  2  Taunt.  38. 


SECT.    II.]  SMITH   V.    SURMAN.  57 

turnips ;  and  Bayley,  J.,  in  Evans  v.  Roberts,^  stated  that  in  his  opinion 
the  turnips  at  the  time  of  the  sale  were  chattels.     In  Parker  v.  Stani- 
land  ''  the  owner  of  the  close  cropped  with  potatoes  made  a  contract 
on  the  21st  of  November  to  sell  them  at  so  much  per  sack,  and  the 
purchaser  was  to  raise  them  from  the  gi-ound  immediately,  and  that 
contract  was  held  not  to  give  the  vendee  any  interest  in  or  concerning 
the  land.     In  Warwick  v.  Bruce  ^  the  principle  was  recognized  that  a 
contract  giving  an  interest  in  land  within  the  Statute  of  Frauds  must 
confer  an  exclusive  right  to  the  land  for  a  time,  for  the  purpose  of  mak- 
ing a  profit  of  the  growing  surface.    All  the  authorities  were  reviewed 
in  Evans  v.  Roberts,*  where  it  was  held  that  a  verbal  agreement  made 
on  the  25th  of  September  for  the  sale  of  a  then  growing  crop  of  pota- 
toes was  not  a  contract  for  the  sale  of  any  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them,  within  the  4th  sec- 
tion of  the  Statute  of  Frauds.     But  it  will  be  said  that  this  was  a 
contract  for  the  sale  of  goods,  wares,  and  merchandise,  for  the  price 
of  £10  and  upwards,  within  the   17th   section,  and   that   there  has 
been  no  part  acceptance  nor  memorandum  in  writing  of  the  bargain. 
But  that  section  of  the  statute  does  not  apply  to  a  sale  of  timber  in  a 
course  of  being  felled  or  to  be  felled.     It  is  an  executory  contract  for 
so  much  timber,  to  be  produced  out  of  trees  upon  which  work  and  labor 
is  to  be  bestowed  by  the  vendor  for  the  benefit  of  the  vendee.    Some- 
thing was  required  to  be  done  to  put  the  subject-matter  into  the  state 
in  which  it  was  to  be  in  order  to  be  delivered  according  to  the  contract. 
It  was  not  a  contract  therefore  for  the  sale  of  goods,  wares,  and  merchan- 
dise, but  for  work  and  labor  and  materials  found  and  provided.    Towers 
V.  Osborne,^  Clayton  v.  Andrews,''  Groves  v.  Buck,'  Buxton  v.  BedalL' 
Assuming,  however,  that  there  was  a  contract  for  the  sale  of  goods, 
wares,  and  merchandise,  there  was  in  this  case  a  suflicient  acceptance  of 
part  of  the  goods  sold.     The  principle  is,  that  if  the  purchaser  deals 
with  the  commodity  as  if  it  were  in  his  actual  possession,  this  will  super- 
sede the  necessity  of  proving  actual  acceptance.      Chaplin  v.  Rogers,' 
Elmore  v.  Stone.'"    Here  the  defendant  dealt  with  the  timber  as  if  it 
was  in  his  possession,  for  he  gave  directions  as  to  cross-cutting,  which 
might  make  the  timber  less  salable,  and  he  ofiered  to  sell  the  butts.    It 
is  in  this  respect  like  Blenkinsop  v.  Clayton,"  where  a  person  had  bar- 
gained for  a  horse  then  in  the  stable,  and  soon  afterwards  brought  in  a 
third  person,  and  stated  to  him  that  he  had  bought  the  horse,  and 
ofiered  to  sell  it  to  such  third  person  for  a  profit  of  £5.    Lastly,  the 
answer  of  the  defendant  to  the  attorney's  letter  was  a  sufficient  mem- 
orandum in  writing  of  the  contract ;  for  it  is  clear  that  two  distinct  writ- 

1  5  B.  &  C.  838.  2  11  East,  362.  3  2  M.  &  S.  205. 

*  5  B.  &  C.  829.  6  1  stra.  506.  <>  4  Burr.  2101. 

1  3  M.  &  S.  178.  8  3  East,  803.  9  1  East,  192. 

10  1  Taunt,  458.  "  7  Taunt.  597. 
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ings  may  be  coupled  together,  and  constitute  a  memorandum  within 
the  intention  of  the  statute.  Saunderson  (i.  Jaclcson,^  Schneider  ciSTor- 
ris.^  Tlie  letter  of  the  plaintiff's  attorney  contained  an  assertion  of  the 
contract,  specifying  the  quantity,  quality,  and  price  of  the  timber,  and 
the  answer  confirms  it.  This  case  is  distinguishable  from  Richards 
V.  Porter.''  There  the  letter  of  the  .purchaser  falsified  the  contract,  for 
he  wrote  that  the  hops  had  not  been  sent  at  the  time  required  by  the 
contract. 

Jervis,  contra,  was  stopped  by  the  court. 

Baylet,  J.  I  am  of  ojjinion  that  there  was  not  in  this  case  any  con- 
tract for  the  sale  of  lands,  tenements,  or  hereditaments,  or  any  inter- 
est in  or  concerning  them,  within  the  meaning  of  the  4th  section  of 
the  Statute  of  Frauds.  The  contract  was  not  for  the  growing  trees, 
but  for  the  timber  at  so  much  jDer  foot ;  i.  e.  the  produce  of  the  trees 
when  they  should  be  cut  down  and  severed  from  the  freehold.  But 
independently  of  the  point  made  on  that  section,  there  were  three 
other  questions  made :  first,  it  was  said  that  this  was  a  mixed  contract 
for  goods  and  chattels  and  for  work  and  labor  to  be  bestowed  and  per- 
formed by  the  plaintiff  for  the  defendant.  It  seems  to  me  that  the  true 
construction  of  the  bargain  is,  that  it  is  a  contract  for  the  future  sale 
of  tlie  timber  when  it  should  be  in  a  state  fit  for  delivery.  The  vendor, 
so  long  as  he  was  felling  it  and  preparing  it  for  delivery,  was  doing 
work  for  himself  and  not  for  the  defendant.  Garbutt  and  Another 
V.  Watson  ^  is  in  point.  There  the  plaintiffs,  who  were  millers,  agreed 
to  sell  to  the  defendant,  a  corn  mereliant,  100  sacks  of  flour  at  fifty 
shillings  per  sack,  to  be  got  ready  by  the  plaintifis  to  ship  mthin  three 
weeks.  There  was  no  memorandum  in  writing  of  the  contract.  The 
flour  was  not  at  that  time  prepared,  and  it  was  there  held  that  it  was 
a  contract  for  the  sale  of  goods,  wares,  and  merchandise,  within  the 
meaning  of  the  17th  section  of  the  Statute  of  Frauds.  I  think  there- 
fore that  the  contract  in  this  case  was  only  a  contract  for  the  sale 
of  goods,  wares,  and  merchandise,  witliin  the  17th  section  of  the 
statute,  and  that  there  ought  to  have  been  a  note  or  memorandum  of 
it  in  writing,  or  a  part  acceptance,  earnest,  or  part  payment.  But  it  is 
said  that  the  defendant  has  recognized  in  writing  the  contract  stated 
in  the  letter  of  the  plaintiff's  attorney.  I  agree  that  if  there  had  been 
a  letter  written  by  the  seller  (or  his  agent)  to  the  buyer,  specifying 
the  terms  of  a  contract,  and  the  buyer  in  his  answer  hail  recognized 
that  contract,  there  would  have  been  a  note  in  writing  of  the  bargain, 
sufficient  to  satisfy  the  statute.  But  the  defendant  in  this  case  does 
not  recognize  the  contract  stated  in  the  letter  of  the  plaintiff's  attor- 
ney. The  contract  as  described  in  the  two  letters  differs  essentially  as 
to  the  quality  of  the  things  to  be  sold.    In  the  letter  of  the  plaintiff's 

1  2  Bos.  &  Pul.  238.  2  2  M.  &  S.  286. 
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attorney  the  contract  is  spoken  of  as  one  for  the  absolute  purchase  of 
trees  at  Is.  Qd.  per  foot,  without  reference  to  quality ;  the  defendant 
says  that  it  was  part  of  the  contract  that  the  timber  should  be  sound 
and  good  ;  that  Mr.  Smith  denied  it,  and  refused  to  let  him  have  part 
without  all,  and  that  he  had  expected  he  would  have  sold  it  again.  It 
is  clear  therefore  that  the  vendee  did  not  consider  it  a  binding  bar- 
gain. What  the  real  terms  of  the  contract  were  is  left  in  doubt,  and 
must  be  ascertained  by  verbal  testimony.  The  object  of  the  statute  was, 
that  the  note  in  writing  should  exclude  all  doubt  as  to  the  terms  of  the 
contract,^  and  that  object  is  not  satisfied  by  the  defendant's  letter.  I 
think  therefore  there  was  no  note  in  writing  of  the  contract  sufficient 
to  satisfy  the  statute. 

The  next  question  is.  Whether  there  was  any  acceptance  or  actual 
receipt  of  part  of  the  property  sold,  so  as  to  bring  the  case  within 
the  exception  in  the  17th  section?  and  I  think  that  there  was  no 
such  acceptance  or  actual  receipt.  In  all  the  cases  cited,  there  has 
been  something  equivalent  to  an  acceptance.  In  Chaplin  v.  Rogers  ° 
the  vendee  had  sold  the  hay  again,  and  the  jury  from  thence  drew  the 
conclusion  that  there  had  been  an  actual  acceptance.  In  Elmore 
V.  Stone '  the  horses  were  purchased  of  a  horse-dealer  who  kept  a 
livery-stable.  The  buyer  directed  the  seller  to  keep  the  horses  at 
livery,  and  they  were  transfen-ed  from  the  sale  to  the  livery-stable. 
The  purchaser  became  liable  to  the  livery-stable  keeper  for  the  keep, 
which  could  not  have  been  the  case  unless  the  horses  were  supposed  to 
have  gone  into  his  possession.  The  direction  given  by  the  vendee  was 
considered  equivalent  to  an  acceptance  or  actual  receipt  of  the  horses. 
The  vendor  was  converted  into  the  agent  of  the  vendee  for  the  keep 
of  the  horses;  and  they  might  be  considered  as  much  in  the  jjossession 
of  the  vendee  as  if  they  had  been  in  his  own  stable.  For  these  reasons 
I  am  of  opinion  that  there  was  not  in  this  case  any  contract  for  the  sale 
of  an  interest  in  land  within  the  meaning  of  the  4th  section  of  the 
statute,  but  that  the  contract  was  for  the  sale  of  goods,  wares,  and  mer- 
chandise ;  that  there  was  no  sufficient  note  in  writing  of  the  bargain, 
nor  any  part  acceptance  of  the  goods  sold.  The  rule  for  entering  a 
nonsuit  mvist  therefore  be  made  absolute. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  The  intention  of  the 
Legislature  in  making  the  statute  in  question  appears  by  the  preamble 
to  haA^e  been  to  prevent  fraudulent  practices,  commonly  endeavored  to 
be  upheld  by  peijury  and  subornation  of  peijury ;  and  for  that  purpose, 
in  order  to  prevent  them,  it  requires  that  the  tei-ms  of  contract  shall  be 
reduced  to  writing,  or  that  some  other  requisite  should  be  complied 
with  to  show  manifestly  that  the  contract  was  completed..  I  infer  from 

'  See  Seagood  v.  Meale,  Prec.  Chan.  560  ;  Clerk  v.  Wright,  1  Atk.  12 ;  AylifFe  v. 
Tracy,  2  P.  Wms.  64. 
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the  preamble  that  the  Legislature  intended  to  embrace  within  some  of 
its  sections  the  subject-matter  of  all  contracts.  The  various  contract's 
enumerated  in  the  several  sections  of  the  statute  seem  also  to  warrant 
that  inference.  The  first  section  enacts  that  parol  leases  shall  have  the 
effect  of  leases  at  will  only.  The  second  section  excepts  out  of  the 
first  leases  not  exceeding  three  years,  where  the  rent  reserved  during 
the  term  is  two-thirds  of  the  improved  value.  The  third  section  enacts 
that  no  leases,  either  of  freehold  or  terms  for  years,  shall  be  assigned, 
granted,  or  surrendered,  except  by  deed  or  note  in  writing.  The  first 
three  sections  apply  to  contracts  which,  before  the  statute,  were  usually, 
though  not  necessarily,  under  seal.  The  4th  section  applies  to  those 
parol  promises  or  agreements  which,  before  the  statute,  were  probably 
in  most  instances  reduced  into  writing,  but  which  need  not  ha"\'e  been 
so.  That  section  enacts  that  no  action  shall  be  brought  in  such  cases, 
unless  the  agreement,  or  some  note  or  memorandum  thereof,  shall  be 
reduced  into  writing.  The  agreements  therein  described  are  a  special 
promise  by  an  executor  to  answer  damages  out  of  his  own  estate ;  or  a 
si^ecial  piromise  to  answer  for  the  debt  of  another  person ;  or  an  agree- 
ment made  in  consideration  of  marriage ;  or  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them ;  or  any  agreement  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof.  Such  contracts,  from  their  very  special 
nature  and  subject-matter,  would  probably  have  been  reduced  into 
writing.  The  statute  requires  that  they  shall  be  so.  The  5th  and  6th 
sections  apply  to  devises  of  land.  The  7th,  8th,  9th,  10th,  and  11th, 
apply  to  declarations  of  trusts,  and  they  are  also  required  to  be  in  writ- 
ing. The  12th  section  makes  estates  per  auter  vie  devisable.  The  13th, 
14th,  15th,  and  16th  sections  apply  to  judgments  and  executions.  The 
17th  section  enacts  that  no  contract  for  the  sale  of  goods,  wares,  and 
merchandises,  for  the  price  of  £10  or  upwards,  shall  be  allowed  to  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same,  or  give  something  in  earnest  to  bind  the 
bargain  or  in  part  payment,  or  that  some  note  or  memoraudnm  of  the 
bargain,  in  writing,  be  made  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  their  agents  thereunto  piroperly  authorized.  Now, 
looking  to  the  object  of  the  statute  as  recited  in  the  preamble,  I  collect 
it  was  the  intention  of  the  Legislature  to  comprehend  within  the  4th 
and  17th  sections  the  subject-matter  of  every  parol  contract,  the  uncer- 
tainty in  the  terms  of  which  was  likely  to  produce  peijury  or  suborna- 
tion of  perjury.  A  contract  for  mere  work  and  labor  is  not  specifically 
mentioned  in  those  clauses;  such  a  contract  therefore  may  not  be 
within  the  statute. 

But  where  the  contracting  parties  contemplate  a  sale  of  goods, 
although  the  subject-matter  at  the  time  of  making  the  contract  does 
not  exist  in  goods,  but  is  to  be  converted  into  that  state  by  the  seller's 
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bestowing  work  and  labor  on  his  own  raw  materials :  that  is  a  case 
within  the  statute.  It  is  sufficient  if,  at  the  time  of  the  completion 
of  the  contract,  the  subject-matter  be  goods,. wares,  and  merchandise. 
I  cannot  assent  to  any  case  which  has  decided  that  such  a  contract  is 
not  within  the  statute. 

I  think  that  the  contract  in  this  case  was  not  a  contract  for  the  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
the  game,  within  the  meaning  of  the  4th  section.  Those  words  in  that 
section  relate  to  contracts  (for  the  sale  of  the  fee-simple,  or  of  some 
less  interest  than  the  fee),  which  give  the  vendee  a  right  to  the  use  of 
the  land  for  a  specific  period.  If  in  this  case  the  contract  had  been 
for  the  sale  of  the  trees,  with  a  specific  liberty  to  the  vendee  to  enter 
the  land  to  cut  them,  I  think  it  would  not  have  given  him  an  interest 
in  the  land  within  the  meaning  of  the  statute.  The  object  of  a  party 
who  sells  timber  is,  not  to  give  the  vendee  any  interest  in  his  land,  but 
to  pass  to  him  an  interest  in  the  trees,  when  they  become  goods  and 
chattels.  Here  the  vendor  was  to  cut  the  trees  himself.  His  intention 
clearly  was,  not  to  give  the  vendee  any  property  in  the  trees  until  they 
were  cut  and  ceased  to  be  part  of  the  freehold.  I  think  therefore  that 
there  was  not  in  this  case  any  contract  or  sale  of  any  interest  in  lands. 

Then  assuming  the  contract  not  to  be  within  the  4th  section,  the 
question  arises,  Whether  it  is  within  the  17th  section?  It  was 
formerly  held  that  where  the  goods,  which  were  the  subject-matter  of 
the  sale,  were  not  to  be  delivered  till  a  future  day,  as  one  of  the  three 
things  required  by  that  section  of  the  statute,  viz.,  a  part  acceptance, 
could  not  be  complied  with  at  the  time  of  the  contract,  it  was  not  a 
case  within  that  section  of  the  statute ;  but  later  authorities  ^  have 
established  that  such  a  contract,  whether  the  goods  are  or  are  not  to 
be  delivered  immediately,  is  within  the  statute.  Those  cases  there- 
fore have  established  that  if  two  of  the  things  required  by  the  17th 
section  can  at  the  time  of  the  contract  be  carried  into  effect,  the 
case  is  within  it,  although  one  cannot  "be  complied  with.  There  is 
another  class  of  cases^^  where  the  article  contracted  for  has  not  existed 
at  the  time  of  the  contract,  but  is  to  be  produced  by  work  and  labor 
to  be  bestowed  by  the  vendor ;  as  where  the  contract  was  for  a  quan- 
tity of  oak  pins  which  had  not  been  made,  but  were  to  be  cut  out  of 
slabs,  or  for  a  chariot  to  be  built.  In  those  cases  the  contract  has  been 
considered  rather  as  a  contract  for  work  and  labor  than  for  the  sale  of 
goods,  wares,  and  merchandise,  and  not  within  the  statute.  The 
impression  on  my  mind  however  is,  that  wherever  the  subject-matter 
at  the  time  of  the  completion  of  the  contract  is  goods,  wares,  and 
merchandise,  this  section  of  the  statute  attaches  upon  it,  although  it 

1  Rondeau  v.  Wyatt,  2  H.  Bl.  67  ;  Cooper  v.  Elston,  7  T.  R.  14 ;  Alexander  v. 
Comber,  1  H.  Bl.  21. 

2  Towers  v.  Osborne,  1  Stra.  506 ;  Groves  v.  Buck'  3  M.  &  S.  179. 
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has  become  goods,  wares,  and  merchandise,  between  the  time  of  mak- 
ing and  completing  the  contract,  either  by  one  of  the  parties  having 
bestowed  his  work  and  labor  upon  his  own  materials,  or  by  his  having 
converted  a  portion  of  his  freehold  into  goods  and  chattels.  The  pro- 
visions of  the  statute  are  more  necessary  in  cases  where  the  contract 
is  to  be  executed  at  a  future  period,  than  where  it  is  to  be  executed 
immediately.  Prom  the  uncertainty  in  the  terras  of  bargains  to  be 
completed  at  a  future  period,  disputes  are  more  likely  to  arise,  and  the 
consequent  perjury  which  it  was  the  object  of  the  statute  to  prevent. 
In  the  case  of  the  chariot,  for  instance,  a  dispute  might  at  any  time 
before  its  completion  have  arisen  respecting  the  quality  of  the  mate- 
rials of  which  it  was  to  be  composed,  or  the  color  which  it  was  to  be 
painted,  and  in  those  respects  it  would  have  been  necessary  to  have 
recourse  to  verbal  testimony  to  prove  the  terms  of  the  contract,  which 
it  was  the  very  object  of  the  statute  to  prevent.  I  am  therefore  of 
opinion  that  the  contract  in  this  case  was  a  contract  for  the  sale  of 
goods,  wares,  and  merchandise,  within  the  17th  section.^  I  think 
also  that  there  is  no  sufficient  note  in  writing  of  the  contract. 
The  plaintiff's  attorney  in  his  letter  speaks  of  it  as  a  contract  for  the 
sale  of  so  much  timber,  at  so  much  per  foot,  mthout  reference  to  qual- 
ity. The  defendant  in  his  letter  states  that  it  was  a  contract,  with  a 
condition  that  the  timber  should  be  sound  and  good,  though  the  plain- 
tiff had  subsequently  denied  that  that  was  one  of  the  terms  of  the 
contract.  I  think  also,  for  the  reasons  stated  by  my  brother  Bayley, 
that  there  was  no  part  acceptance  of  the  goods  to  satisfy  the  statute. 

Paek,  J.  The  defendant  could  take  no  interest  in  the  land  by  this 
contract,  because  he  could  not  acquire  any  j)roperty  in  the  trees  till 
they  were  cut.  The  contract  was  for  the  sale  of  goods,  wares,  and 
merchandise,  witliin  the  17th  section.  In  Groves  v.  Buck  ^  it  was  said 
that  that  section  did  not  apply  to  a  sale  of  goods,  which  at  the  time  ot 
the  contract  were  not  capable  of  delivery  and  part  acceptance.  But 
that  case  was  overruled  by  Garbutt  v.  Watson.^  It  was  there  held- 
that  a  contract  by  millers  for  the  sale  of  a  quantity  of  flour,  which  at 
the  time  of  the  contract  was  not  prepared  and  in  a  state  capable  of 
immediate  delivery,  was  substantially  a  contract  for  the  sale  of  flour, 
and  not  a  contract  for  work  and  labor  and  materials  found  and  pro- 
vided. The  true  question  in  such  cases  is  as  to  whether  the  contract 
be  substantially  a  contract  for  the  sale  of  goods,  or  for  work  and  labor 
and  materials  found.  In  this  case  the  contract  was  substantially  a  sale 
of  goods,  viz.,  timber  at  so  much  per  foot.  Then  assuming  that  there 
was  a  contract  for  the  sale  of  goods  within  the  17th  section,  the  ques- 
tion is.  Whether  there  was  any  note  or  memorandum  in  writing  of  that 
contract,  or  any  part  accejDtance  of  the  goods?     The  two  letters  do 

1  See  Ellison^.  Brigham,  38  Vt.  64.  — Ed. 
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not,  in  my  judgment,  amount  to  a  note  in  writing  of  the  contract; 
because  the  contract  stated  in  the  letter  of  the  plaintiff's  attorney  is 
not  adopted  by" the  defendant  in  his.  On  the  contrary,  it  is  evident 
that  the  defendant  has  not  assented  to  the  contract  stated  ISy  the  plain- 
tiif.  Then  the  only  question  is,  Whether  there  has  been  a  part  accept- 
ance of  the  goods  sold,  and  actual  receipt  of  the  same?  In  the  older 
cases  the  court  did  not  advert  to  the  words  of  the  statute.  But  the 
later  cases  ^  have  established  that,  unless  there  has  been  such  a  dealing 
on  the  part  of  the  purchaser  as  to  deprive  him  of  any  right  to  object 
to  the  quantity  or  quality  of  the  goods,  or  to  deprive  the  seller  of  his 
right  of  lien,  there  cannot  be  any  part  acceptance.  Here  there  was 
nothing  to  show  that  the  vendor  had  lost  his  lien  for  the  price,  or  that 
the  purchaser  had  lost  his  right  to  object  to  the  quality.  The  rule  for 
entering  a  nonsuit  must  therefore  be  made  absolute. 

Hide  absolute.^ 
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In  the  King's  Bench,  January  28,  1830. 

[Reported  in  10  Barnewall  S^  Cresswell,  446.] 

Assumpsit  on  a  special  agreement  between  the  plaintiff  and  defend- 
ant, that  the  former  should  furnish  the  latter  with  a  certain  quantity  of 
turnip-seed,  which  he  (defendant)  should  sow  on  his  own  land,  and  sell 
and  deliver  the  whole  of  the  seed  produced  therefrom  to  the  plaintiff 
at  the  price  of  £1  Is.  the  Winchester  bushel.  Averment,  that  plaintiff 
supplied  the  seed;  that  defendant  sowed  it,  and  harvested  the  crop, 
but  did  not  sell  and  deliver  the  seed  produced  to  the  plaintiff,  but 
wholly  refused,  &c.  Plea,  the  general  issue.  At  the  trial  before  Lord 
Tenterden,  C.  J.,  at  the  Kent  summer  assizes,  1828,  the  facts  stated  in 
the  declaration  were  proved ;  and  also  that  the  seed  produced  was  240 
bushels,  and  that  the  plaintiff  could  not  at  that  time  obtain  it  for  less 
than  £1  10s.  the  bushel;  but  it  was  objected  that  the  contract,  which 
was  verbal  only,  was  within  the  17th  section  of  the  Statute  of  Frauds, 
and  therefore  void.'  .  .  . 

1  Howe  V.  Palmer,  3  B.  &  A.  321 ;  Hanson  v.  Armitage,  5  B.  &  A.  559 ;  Carter  v. 
Toussaint,  5  B,  &  A.  855 ;  Tempest  v.  Fitzgerald,  3  B.  &  A.  680. 

2  In  Eodwell  f .  Phillips,  9  M.  &  W.  501,  505,  Lord  Abinger,  C.  B.,  referring  to  the 
foregoing  case,  said ;  "  Undoubtedly  there  is  a  case  in  which  it  appears  that  a  contract 
to  sell  timber  growing  was  not  held  to  convey  any  interest  in  the  land,  but  that  was 
where  the  parties  contracted  to  sell  the  timber  at  so  much  per  foot,  and  from  the 
nature  of  that  contract  it  must  be  taken  to  have  been  the  same  as  if  the  parties  had 
contracted  for  the  sale  of  timber  already  felled."  —  Ed. 

'  Only  so  much  of  this  case  is  giren  as  relates  to  the  Statute  of  Frauds.  —  Ed. 

>' 
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Lord  Tenterden  gave  the  defendant  leave  to  move  for  a  nonsuit 
on  that  point ;  and  the  plaintiff  having  obtained  a  verdict,  a  rule  nisi 
for  a  nonsuit  was  granted  in  Michaelmas  term,  1828. 

Gurney  tind  Comyn  now  shewed  cause,  and'  contended  that  the 
case  did  not  fall  within  the  17tli  section  of  the  Statute  of  Frauds.  It 
was  not  a  contract  for  goods  and  chattels,  but  for  the  crop  to  be  pro- 
duced from  seed  which  was  not  even  sown  at  the  time  when  the  bar- 
gain was  made.  This  is  a  stronger  case  than  Towers  v.  Osborne,^ 
Clayton  v.  Andrews,^  or  Groves  v.  Buck ;  ^  for  there  the  contract  was 
for  the  sale  of  some  articles  to  be  made,  the  materials  of  which  then 
existed.  Here  the  bargain  was  for  a  thing  of  which  no'  part  was  in 
existence  at  the  time.  Garbutt  v.  Watson*  is  distinguishable;  that 
was  a  contract  for  the  sale  of  flour;  the  wheat  from  which  it  was  to  be 
made  was  in  existence,  and  grinding  was  the  only  thing  necessary  to 
be  done  before  the  contract  was  performed.  .  .  . 

/SpdJilie,  Serjt.,  contra,  was  stopped  by  the  court. 

LoED  Tenteeden",  C.  J.  The  rule  for  entering  a  nonsuit  must  be 
made  absolute.  According  to  good  common  sense,  this  must  be  con- 
sidered as  substantially  a  contract  for  goods  and  chattels,  for  the  thing 
to  be  delivered  would,  at  the  time  of  delivery,  be  a  personal  chattel.^ 
The  case  therefore  came  within  the  17th  section  of  the  Statute  of 
Frauds ;  and  the  contract  being  verbal  only,  and  for  goods  of  more 
than  £10  value,  was  not  binding.  .  .  .  Hide  absolute.'^ 


SAmSBURY  V.  MATTHEWS. 
In  the  Exchequer,  Michaelmas  Term,  1838. 

[Reported  in  4  Meeson  cf-  Welshi/,  343.] 

This  was  an  action  of  assumpsit  to  recover  damages  for  the  breach 
of  a  contract  by  the  defendant  to  sell  and  deliver  to  the  plaintiff  a  cer- 
tain quantity  of  potatoes.' 

1  1  Stra.  506.  2  4  Burr.  2101.  3  3  m.  &  S.  178. 

*  5B.  &  A.  613.  5  Smith  v.  Surman,  9  B.  &  C.  661. 

6  It  would  seem  that  the  case  would  not  have  been  within  the  17th  section  of 
the  Statute  of  Frauds  if  the  value  of  the  seed  produced,  at  the  rate  agreed  for,  had 
been  less  than  £10  ;  and  therefore  whether  it  would  be  within  it  or  not  was  uncertain 
at  the  time  when  the  agreement  was  made.  Now  it  has  been  held  that  cases  depend- 
ing upon  contingencies  which  may  or  may  not  happen  within  the  year  are  not  within 
the  4th  section  of  the  Statute  of  Frauds,  even  although  the  event  does  not  in  fact 
happen  within  the  year.  It  seems  therefore  that  the  17th  section  is  in  this  respect 
to  receive  a  different  construction  from  the  4th. 

■'  Only  so  much  of  this  case  is  given  as  relates  to  the  question  whether  the  subject 
of  the  sale  was  goods,  warA,  or  merchandise,  within  the  meaning  of  the  Statute 
of  Frauds.  —  Ed. 
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At  tlie  trial  before  Coltman,  J.,  at  the  last  Wiltshire  assizes,  it  was 
proved  that  the  plaintiff  and  defendant  being  together  at-  an  inn  at 
Erlstoke,  in  June,  1836,  the  defendant  said  he  had  got  100  lugs  of  pota- 
toes, and  he  would  sell  them  at  two  shillings  a  sack.   The  plaintiff  said 
he  would  have  them ;  and  it  was  agreed  that  the  plaintiff  was  to  have 
them  at  that  price  at  digging  up  time,  and  that  he  should  find  diggers. 
When  the  potatoes  were  ripe,  the  plaintiff  accordingly  sent  diggers  to 
take  them  up ;  but  the  defendant  reiused  to  permit  them  to  do  so. 
The  jury  having  found  for  the  plaintiff,  damages  £5  10s., 
Crowder  now  moved,  pursuant  to  leave  resei-ved  by  the   learned 
judge,  to  enter  a  nonsuit,  on  the  ground  that  this  was  the  sale  of  an 
interest  in  land  within  the  4th  section  of  the  Statute  of  Frauds,  and 
therefore  required  a  note  or  memorandum  in  writing.     The  potatoes 
were  not  in  such  a  shape  at  the  time  of  the  contract  as  that  they  could 
be  transferred  as  chattels  ;  they  were  to  be  taken  up  when  ripe  by  the 
vendee  ;  and  he  must  necessarily  have  the  benefit  of  the  land  for  the 
three  intervening  months.     [Paeke,  B.     He  was  not  to  have  them 
until  he  dug  them  up.     Suppose  a  tempest  had  destroyed  them  in  the 
mean  time,  whose  would  the  loss  have  been  ?    It  is  only  a  contract  to 
sell  at  a  future  day  so  many  sacks  of  potatoes,  the  produce  of  certain 
land.]     In  Parker  v.  Staniland  ^  a  similar  contract  for  the  sale  of  grow- 
ing potatoes  at  so  much  a  sack  was  held  not  to  be  a  sale  of  an  interest 
in  land,  on  the  express  ground  that  they  were  to  be  taken  up  by  the 
defendant  immediately,  and  it  was  therefore  quite  accidental  if  they 
derived    any  further    advantage    from    being    in    the   land.     Evans 
V.  Roberts  ^  is  distinguished  by  the  circumstance  that  there  the  pota- 
toes were  to  be  raised  by  the  vendor  for  the  vendee.     The  distinction 
taken  in  that  case  between  crops  which  would  be  emblements,  and  the 
ordinary  annual  produce  of  land,  appears  hardly  to  be  maintainable. 
In  Earl  of  Falmouth  v.  Thomas  *  it  was  held  that  a  contract  to  let  with 
a  farm  certain  growing  crops  upon  it,  at  a  valuation,  was  a  contract  for 
the  sale  of  an  interest  in  land.     In  Carrington  v.  Roots ''  the  same  was 
held  with  respect  to  a  contract  for  the  sale  of  a  growing  crop  of  grass^ 
with  liberty  to  the  buyer  to  go  upon  the  land  to  cut  and  carry  it 
away. 

LoED  Abingbe,  C.  B.  I  think  this  was  not  a  contract  giving  an 
interest  in  the  land  ;  it  is  only  a  contract  to  sell  potatoes  at  so  much  a 
sack  on  a  future  day,  to  be  taken  up  at  the  expense  of  the  vendee.  He 
must  give  notice  to  the  defendant  for  that  purpose,  and  cannot  come 
upon  the  land  when  he  pleases. 

Paeke,  B.    This  is  a  contract  for  the  sale  of  goods  and  chattels  at  a 
future  day,  the  produce  of  certain  land,  and  to  be  taken  away  at  a  cer- 
tain time.     It  gives  no  right  to  the  land :  if  a  tempest  had  destroyed 
the  crop  in  the  mean  time,  and  there  had  been  none  to  deliver,  the  loss 
1  11  East,  362.        ^  6Ti.&  Cr.  829.        3  1  C.  &  M.  89.        ^  2  M.  &  W.  248. 
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would  clearly  have  fallen  upon  the  defendant.  The  case  is  stronger 
than  that  of  Evans  v.  Roberts,  because  here  there  is  only  a  stipulation 
to  pay  so  much  per  sack  for  the  potatoes  when  delivered ;  it  is  only  a 
contract  for  goods  to  be  sold  and  delivered.  In  that  case  all  the 
authorities  were  reviewed,  and  the  result  of  them  clearly  laid  down. 
GuENET,  B.,  concurred.  Hule  refused. 


JONES  V.   FLINT. 
In  the  Queen's  Bench,  June  21,  1839. 

[Reported  in  10  Adolphus  ^  Ellis,  753.] 

Debt  for  certain  crops  of  growing  wheat,  barley,  and  potatoes,  bar- 
gained and  sold  by  the  plaintiff  to  the  defendant ;  also  for  the  use  of 
certain  land  of  plaintiff,  and  the  eatage  of  grass,  clover,  and  stubble 
thereon  growing ;  and  for  £45  due  to  the  plaintiff  on  an  account 
stated. 

On  the  trial  before  Bosanquet,  J.,  at  the  Denbighshire  spring  assizes, 
1837,  it  was  proved  that  in  August,  1835,  the  plaintiff  and  defendant 
agreed  orally  that  the  defendant  should  give  £45  for  the  crop  of  com 
on  the  plaintiff's  land,  and  the  profit  of  the  stubble  afterwards ;  that 
plaintiff  was  to  have  liberty  for  his  cattle  to  run  with  the  defendant's ; 
that  defendant  was  also  to  have  some  potatoes  growing  on  the  land, 
and  whatever  lay  grass  was  in  the  fields.  Defendant  was  to  harvest 
the  corn  and  dig  up  the  potatoes ;  and  plaintiff  was  to  pay  the  tithe. 
It  did  not  distinctly  appear  whether  the  sale  was  by  the  acre  or  not, 
The  crops,  &c.,  were  taken  by  the  defendant  in  conformity  with  the 
agreement. 

The  defendant's  counsel  contended  that  the  plaintiff  was  not  entitled 
to  recover,  because  the  contract  proved  was  for  an  interest  in  land 
within  §  4  of  the  Statute  of  Frauds.  The  learned  judge  directed  a 
verdict  for  the  plaintiff,  reserving  leave  to  move  for  a  nonsuit.  In 
Easter  term,  1837,  Jervis  obtained  a  rule  accordingly.^  In  HUary 
term  last  ^ 

Xelly  and  Welsby  shewed  cause.  No  interest  in  land  passed  by  tliis 
contract.  Nothing  was  sold  but  crops  which  at  the  time  of  the  deliv- 
ery would  be  goods  within  §  17  of  stat.  29  C.  2,  c.  3 ;  and,  as  there 
has  been  acceptance,  no  writing  was  necessary.  In  Evans  v.  Roberts' 
it  was  held  that  a  sale  of  growing  potatoes  was  not  a  sale  of  an  interest 

1  The  statement  of  the  case  has  been  somewhat  curtailed.  —  Ed. 

2  Thursday,  January  24th,  1839,  before  Lord  Denman,  C.  J.,  Littledale,  Williams, 
and  Coleridge,  JJ. 

1  6  B.  &  C.  829. 
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in  land.  In  Crosby  v.  Wadswortli '  the  sale  of  a  growing  crop  of  hay 
was  held  to  be  a  sale  of  an  interest  in  land ;  but  there  the  vendee  was 
to  mow  the  hay.  The  doctrine  ought  not  to  be  extended  beyond  the 
authorities ;  for  it  is  notorious  that  occupiers  of  land  continually  make 
such  bargains  without  any  notion  of  parting  with  an  interest  in  the  land, 
or  of  giving  at  the  utmost  more  than  a  license.  The  buyer  here  would 
have  been  a  trespasser  if  he  had  done  more  than  carry  away  the  crop. 
The  inclination  of  the  courts  has  latterly  been  to  hold  similar  bargains 
not  to  be  for  interests  in  land.  It  was  so  held  in  Sainsbury  v.  Matthews," 
though  the  vendee  was  to  find  diggers.  Parker  v.  Staniland  °  is  in  favor 
of  the  plaintiff. 

Jervis  and  Meeson,  contra.  Sainsbury  v.  Matthews  *  (as  Parke,  B., 
pointed  out)  was  a  mere  case  of  a  sale  to  the  plaintiff  of  potatoes ; 
and  the  plaintiff,  had  the  potatoes  been  destroyed  before  the  time  for 
digging  arrived,  would  have  had  no  other  right  to  the  land,  though  till 
that  time  the  agreement  was  not  perfected,  because  till  then  it  would 
not  be  known  what  was  sold.  In  Evans  v.  Roberts  ^  the  vendor  was  to 
dig  the  potatoes :  he  could  not  therefore  have  parted  with  the  interest 
in  the  land.  In  Parker  v.  Staniland  ^  the  land  was  a  mere  place  of 
deposit,  as  the  potatoes  were  to  be  taken  immediately ;  the  land  con- 
tributed nothing  to  the  value  of  the  article  sold  after  the  sale.  Here  the 
crops,  which  include  the  grass  growing,  were  to  continue  on  the  land  ; 
and  the  case  therefore  resembles  Earl  of  Falmouth  v.  Thomas '  and 
Carrington  v.  Roots,'  where  the  contract  was  held  to  be  for  an  interest 
in  land.  [Coleeldge,  J.  In  Earl  of  Falmouth  v.  Thomas "  the  plead- 
ings expressly  connected  the  bargain  as  to  the  crops  with  an  interest 
in  land.]  The  decision  proceeds  on  general  grounds.  In  Carrington 
V.  Roots  ^^  the  question  arose  incidentally ;  and  it  was  held  that  the 
vendee  could  not  insist  on  his  right  to  enter  the  land  and  take  the 
crops,  because  by  so  doing  he  claimed  an  interest  in  land  to  which  he 
was  not  entitled  according  to  the  Statute  of  Frauds. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  vacation  (June  21st)  delivered  the 
judgment  of  the  court.  After  stating  the  nature  of  the  action,  his 
Lordship  proceeded  as  follows  :  — 

A  motion  for  a  nonsuit  was  made  by  leave,  on  the  ground  that  the 
contract  proved,  which  was  oral  only,  was  for  an  interest  in  land  ;  this 
was  denied  in  answer ;  and  it  was  also  contended  that  the  state  of  the 
pleadings  precluded  the  defendant  from  taking  the  objection. 

The  contract  was  made  in  August,  when  the  crops  were  not  ripe, 

1  6  East,  602.  2  4  m.  &  W.  343.  »  11  East,  362. 

<  4  M.  &  W.  343.  5  5  B.  &  C.  829.  «  11  East,  362. 

■>  1  C.  &.  M.  89 ;  B.  o.  3  Tyrwh.  26.  8  2  M.  &  W.  248. 

9  1  C.  &  M.  89 ;  s.  c.  3  Tyrwh.  26.  w  2  M.  &  W.  248. 
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thoiigli  nearly  so ;  and  the  witnesses  who  proved  it  stated  it  thus. 
[His  Lordship  then  stated  the  terms  of  the  contract  as  they  are  already 
given.]  There  was  some  dispute,  upon  the  evidence,  whether  it  was 
a  sale  by  the  acre  or  not. 

Nothing,  it  will  be  observed,  was  expressly  agreed  on  as  to  the  pos- 
session of  the  land.  It  wiU  be  our  duty  therefore  in  construing  the 
contract  as  to  this  particular,  to  have  regard  to  its  subject-matter,  and 
to  imply  so  much,  and  only  so  much,  as  is  necessary  to  give  full  effect 
to  its  exp)ressed  terms,  nothing  appearing  in  the  subsequent  acts  of  the 
parties  to  influence  our  construction  either  way. 

Three  things  were  the  subject-matter  of  the  contract:  crops  of  corn, 
potatoes,  and  the  after  eatage  of  stubble  and  lay  grass.  Of  these  all 
but  the  lay  grass  are  fructus  indtistriales  ;  as  such,  they  are  seizable  by 
the  sheriff  under  a.  fieri  facias,  and  go  to  the  executor,  not  to  the  heir. 
If  they  had  been  ripe  at  the  date  of  the  contract,  it  may  be  considered 
now  as  quite  settled  that  the  contract  would  have  been  held  to  be  a 
contract  merely  for  the  sale  of  goods  and  chattels.  And,  although  they 
had  still  to  derive  nutriment  from  the  land,  yet  a  contract  for  the  sale 
of  them  has  been  determined,  from  this  their  original  character,  not  to 
be  on  that  account  a  contract  for  the  sale  of  any  interest  in  land. 
Evans  v.  Roberts  ^  proceeds  on  this  principle.  That  was  a  sale  of  grow- 
ing potatoes.  Holroyd,  J.,  says  :  '■'  "  This  is  to  be  considered  a  contract 
for  the  sale  of  goods  and  chattels  to  be  delivered  at  a  future  period. 
Although  the  vendee  might  have  an  incidental  right,  by  virtue  of  his 
contract,  to  some  benefit  from  the  land  while  the  potatoes  were  arriv- 
ing at  maturity,  yet  I  think  he  had  not  an  interest  in  the  land  withiu 
the  meaning  of  this  statute."  And  Littledale,  J.,  says :  ^  "  I  think  that 
a  sale  of  any  growing  "produce  of  the  earth  i^^reared  by  labor  and 
expense),  in  actual  existence  at  the  time  of  the  contract,  whether  it  he 
in  a  state  of  maturity  or  not,  is  not  to  be  considered  a  sale  of  an  inter- 
est in  or  concerning  land,  within  the  meaning  of  the  4th  section  of  the 
Statute  of  Frauds."  Bayley,  J.,  lays  down  the  same  principle,  and 
qualifies,  not  the  judgment,  but  the  dictum,  of  Mansfield,  C.  J.,  in 
Emmerson  v.  Heelis,*  which  certainly  is  at  variance  with  the  decision 
of  the  Court  of  King's  Bench  in  Evans  v.  Roberts.''  It  was  a  dictum, 
however,  unnecessary  to  the  decision. 

The  present  case  differs  from  Evans  v.  Roberts  ^  in  this,  that  there 
the  potatoes  were  to  be  dug  up  by  the  seller ;  the  judgments,  how- 
ever, do  not  proceed  on  this  distinction,  although  it  was  not  unnoticed. 
Holroyd,  J.,  expressly  says '  that,  even  if  they  were  to  be  dug  up  by 
the  buyer,  "  I  think  he  would  not  have  had  an  intersst  in  the  land." 
And  we  agree  that  the  safer  grounds  of  decision  are  the  legal  character 

1  5  B.  &  C.  829.  2.  Page  837.  3  Page  840. 

*  2  Taunt.  47.  5  5  B.  &  C.  829.  6  5  b.  &  C.  829. 

^  Page  838. 
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of  the  principal  subject-matter  of  sale,  and  the  consideration  whether, 
in  order  to  effectuate  the  intentions  of  the  parties,  it  he  necessary  to 
give  the  vendee  an  interest  in  the  land.^  Tried  by  the^e  tests,  we 
think  that,  if  the  lay  grass  be  excluded,  the  parties  must  be  taken  to 
have  been  dealing  about  goods  and  chattels,  and  that  an  easement  of 
the  right  to  enter  the  land  for  the  purpose  of  harvesting  and  carrying 
them  away  is  all  that  was  intended  to  be  granted  to  the  purchaser. 
It  is  very  difficult  to  reconcile  all  the  cases,  and  still  more  so  all  the 
dicta,  on  this  subject,  from  the  case  of  Waddington  v.  Bristow''  to  the 
present  time ;  and  we  are  therefore  left  at  liberty  to  abide  by  a  general 
principle. 

Upon  this  principle,  however,  we  are  to  examine  whether  the  intro- 
duction of  the  lay  grass  into  the  contract  ought  to  vary  the  decision. 
This  is  the  natural  produce  of  the  land,  not  distinguishable  from  the 
land  itself  in  legal  contemplation  until  actual  severance ;  it  passes 
accordingly  to  the  heir,  not  to  the  executor ;  and  in  Crosby  ».  Wads- 
worth  **  it  was  decided  that  the  purchaser  of  a  crop  of  mowing  grass, 
unripe,  and  which  he  was  to  cut,  took  an  exclusive  interest  in  the  land 
before  severance. 

If  therefore  this  be  a  case  in  which  the  parties  intended  a  sale  and 
purchase  of  the  grass  to  be  mowed  or  fed  by  the  buyer,  both  on  prin- 
ciple and  authority  the  objection  of  the  defendant  must  prevail. 

Looking  however  at  the  facts,  we  think  this  was  not  such  a  bargain. 
It  may  well  be  doubted,  upon  all  the  evidence,  whether  any  thing  that 
could  be  called  a  crop  of  grass  was  in  the  ground,  or  in  the  contempla- 
tion of  the  parties  at  all :  for  it  does  not  appear  that  any  clover  or 
other  grass  had  been  sown  with  the  corn ;  and  the  word  "  grass  "  seems 
merely  to  have  been  adopted  by  the  witness  in  cross-examination  from 
the  defendant's  counsel.  But,  not  relying  upon  this,  we  find  that  the 
plaintiff  was  to  pay  the  tithe,  and  that  after  the  harvesting  he  reserved 
to  himself  the  right  of  turning  his  own  cattle  into  the  fields  ;  and  we 
think  that,  however  expressed,  the  more  reasonable  construction  of 
the  contract  is,  that  the  possession  of  the  field  still  remained  with  the 
owner  after  the  harvesting,  as  before;  it  was  not  necessary  to  the 
vendee  before,  on  account  of  the  grass,  because  that,  whatever  it  was, 
could  not  then  be  got  at ;  nor  did  it  need  preservation ;  and  afterwards 
it  is  more  reasonable  to  consider  the  owner  as  agisting  the  vendee's 

'  "  When  a  sale  of  growing  crops  does,  and  when  it  does  not,  confer  an  interest  in 
land,  is  often  a  question  of  much  nicety ;  but  certainly,  when  the  owner  of  the  soil 
sells  what  is  growing  on  the  land,  whether  natural  produce,  as  timber,  grass,  or  apples, 
or  fructus  industriaks,  as  corn,  pulse,  or  the  like,  on  the  terms  that  he  is  to  cut  or  sever 
them  from  the  land,  and  then  deliver  them  to  the  purchaser,  the  purchaser  acquires 
no  interest  in  the  soil,  which  in  such  case  is  only  in  the  nature  of  a  warehouse  for 
what  is  to  come  to  him  merely  as  a  personal  chattel."  Per  Rolfe,  B.,  Washbourn  v. 
Burrows,  1  Exch.  107,  115.  —  Ed. 

2  B.  &  P.  452.  3  6  East,  602. 
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cattle,  than  as  having  his  own  cattle  agisted  by  him  whose  interest  at 
the  best  was  of  so  very  limited  a  nature. 

Upon  these  grounds,  not  impeaching  the  principle  of  Crosby  v. 
Wadsworth,^  but  deciding  on  the  additional  facts  in  this  case,  we  think 
this  incident  in  the  contract  does  not  alter  its  nature  ;  and  the  objec- 
tion founded  on  the  statute  will  not  prevail. 

This  makes  it  unnecessary  to  consider  the  other  points,  and  the  rule 
will  be  discharged.  Rule  discharged.^ 


HUMBLE    V.  MITCHELL. 

In  the  Queen's  Bench,  November  27,  1839. 

yReported  in  11  Adolphus  ^-  EUis,  205.] 

Assumpsit  by  the  purchaser  of  shares  in  a  joint-stock  company, 
called  the  Northern  and  Central  Bank  of  England,  against  the  vendor 
for  refusing  to  sign  a  notice  of  transfer  tendered  to  him  for  signature, 
and  to  deliver  the  certificates  of  the  shares,  without  which  the  shares 
could  not  be  transferred. 

1  6  East,  602. 

2  "  It  seems  pretty  plain  upon  principle  that  an  agreement  to  transfer  the  property 
In  something  that  is  attached  to  the  soil  at  the  time  of  the  agreement,  but  which  is 
to  be  severed  from  tlie  soil  and  converted  into  goods  before  the  property  is  to  be  trans- 
ferred, is  an  agreement  for  the  sale  of  goods  within  the  meaning  of  the  9  Geo.  IV. 
c.  14,  if  not  of  the  29  Car.  II.  c.  3.  The  agreement  is,  that  the  thing  shall  he  rendered 
into  goods,  and  then  in  that  state  sold ;  it  is  an  executory  agreement  for  the  sale  of 
goods  not  existing  in  that  capacity  at  the  time  of  the  contract.  And  when  the  agree- 
ment is,  that  the  property  is  to  be  transferred  before  the  thing  is  severed,  it  seems 
clear  enough  that  it  is  not  a  contract  for  the  sale  of  goods  :  it  is  a  contract  for  a  sale, 
but  the  thing  to  be  sold  is  not  goods.  If  this  be  the  principle,  the  true  subject  of 
inquiry  in  each  case  is,  when  do  the  parties  intend  that  the  property  is  to  pass  ?  K 
the  things  perish  by  inevitable  accident  before  the  severance,  whom  do  they  mean  to 
bear  the  loss  ^  for  in  general  that  is  a  good  test  of  whether  they  intend  the  property 
to  pass  or  not;  in  other  words,  if  the  contract  be  for  the  sale  of  the  things  after  they 
have  been  severed  from  the  land,  so  as  to  become  the  subject  of  larceny  at  common 
law,  it  is,  at  least  since  the  9  Geo.  IV.  c.  14,  a  contract  for  the  sale  of  goods,  wares, 
and  merchandise  within  the  17th  section.  On  the  whole  the  cases  are  very  much 
in  conformity  with  these  distinctions,  though  there  is  some  authority  for  saying  that 
a  sale  of  emblements  or  fixtures,  vesting  an  interest  in  them  whilst  in  that  capacity 
and  before  severance,  is  a  sale  of  goods  within  the  meaning  of  the,  17th  section 
of  the  Statute  of  Frauds,  and  a  good  deal  of  authority  that  such  a  sale  is  not  a  sale  of 
an  interest  in  land  witliin  the  4th  section,  which  may  however  be  the  case,  though 
it  is  not  a  sale  of  goods,  wares,  and  merchandise  within  the  17th."  Blackburn  on 
Sale,  pp.  9-11. 

"  Growing  crops,  \i  fnictus  industrialesi  are  chattels,  and  an  agreement  for  the  sale 
of  them,  whether  mature  or  immature,  whether  the  property  in  them  is  transferred 
before  or  after  severance,  is  not  an  agreement  for  the  sale  of  any  interest  in  land,  and 
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Pleas.  1.  That  the  contract  mentioned  in  the  declaration  was  an 
entire  contract  for  the  sale  of  goods,  wares,  and  merchandises,  for  a 
price  exceeding  £10,  and  that  plaintiff  had  not  accepted  or  received 
the  said  goods,  &c.,  or  any  part  thereof,  and  did  not  give  any  thing  in 
earnest  to  bind  the  bargain  or  in  part  payment,  and  that  no  note  or 
memorandum  in  writing  of  the  bargain  was  made  and  signed  by 
defendant  or  his  agent  thereunto  lawfully  authorized.    Verification.^  .  .  . 

Replication,  to  the  first  plea,  denying  that  the  contract  was  for  the 
sale  of  goods,  wares,  &c.     Issue  thereon. 

At  the  trial  of  the  cause  before  Coleridge,  J.,  at  the  Liverpool  spring 
assizes,  1838,  the  jury  found  a  verdict  for  the  plaintiff,  subject  to  a 
motion  to  enter  a  verdict  for  the  defendant.  In  the  following  Easter 
term  Alexander  obtained  a  rule  nisi  according  to  the  leave  reserved, 
citing  Mc  parte  Vallance.^ 

Cresswell  and  Crompton  now  shewed  cause.  .  .  .  There  is  an  essen- 
tial difference  between  the  language  of  §  72  of  the  Bankrupt  Act,  6  G. 
4,  c.  16,  and  of  §  17  of  the  Statute  of  Frauds.  The  words  of  the  for- 
mer are  "  goods  and  chattels ; "  those  of  the  latter  are  "  goods,  wares, 

is  not  governed  by  the  4th  section  of  the  Statute  of  Frauds.  Growing  crops,  if  fructus 
naturales,  are  part  of  the  soil  before  severance,  and  an  agreement  therefore,  vesting  an 
interest  in  them  in  the  purcliaser  before  severance,  is  governed  by  the  4th  section  ;  but 
if  the  interest  is  not  to  be  vested  till  they  are  converted  into  chattels  by  severance, 
then  the  agreement  is  an  executory  agreement  for  the  sale  of  goods,  wares,  and  mer- 
chandise, governed  by  the  17th,  and  not  by  the  4th  section  of  the  statute. 

"  Whether  fructus  industriales  while  still  growing  are  not  only  chattels,  but '  goods, 
wares,  and  merchandise,'  has  not,  it  is  beUeved,  been  directly  decided.  Both  Bayley, 
J.,  and  Littledale,  J.,  expressed  an  opinion  in  the  affirmative  in  Evans  v.  Roberts,  5  B. 
&  C.  837s  840;  and  Mr.  Taylor,  in  his  Treatise  on  Evidence  (§  953,  ed.  1864),  treats 
the  proposition  as  being  perfectly  clear  in  the  same  sense.  Blackburn,  J.,  on  the 
contrary,  says  that  the  proposition  is  '  exceedingly  questionable'  (Bl.  on  Sale,  p.  20), 
and  that  no  authority  was  given  for  it  in  Evans  v.  Roberts.  Mr.  Taylor  cites  no 
authority  for  his  opinion.  The  cases  bearing  on  this  point  are  Mayfield  v.  Wadsley, 
3  B.  &  Cr.  357,  and  Hallen  v.  Runder,  1  Cr.  M.  &  Ros.  267.  In  the  former,  an  outgoing 
tenant  obtained  a  verdict,  which  was  upheld,  on  a  count  for  crops  bargained  and  sold, 
against  an  incoming  tenant  who  had  agreed  to  take  them  at  a  valuation  ;  and  in  the 
latter,  counts  for  fixtures  bargained  and  sold  were  held  sufficient;  but  Blackburn,  J., 
observes  on  these  cases,  first,  that  in  Hallen  .;.  Runder  the  court  expressly  decided 
that  an  agreement  for  the  sale  of  fixtures  between  the  landlord  and  the  outgoing 
tenant  was  not  a  sale  of  goods,  either  within  the  Statute  of  Frauds,  or  the  meaning  of 
a  count  for  goods  sold  and  delivered  ;  and,  secondly,  that  in  both  cases  the  land  itself 
was  to  pass  to  the  purchaser,  and  the  agreement  was  therefore  rather  an  abandon- 
ment of  the  vendor's  right  to  diminish  the  value  of  the  land  than  a  sale  of  any  thing. 
The  learned  author  in  another  passage  (p.  17)  says  that  '  they  are  certainly  chattels, 
but  they  are  not  goods,  but  are  so  far  a  part  of  the  soil  that  larceny  at  common  law 
could  not  be  committed  on  them ; '  and  Lord  EUenborough  was  also  of  this  opinion. 
(Parker  v.  Staniland,  11  East,  366.)  This  point  must,  it  is  apprehended,  be  considered 
as  still  undetermined."     Benjamin  on  Sale,  p.  94.  —  Ed. 

1  There  was  a  second  plea ;  but,  as  it  raised  a  wholly  different  question,  it  is  omitted, 
as  well  as  the  arguments  and  decision  upon  it.  —  Ed. 

2  2  Deacon,  B.  C.  354. 
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and  merchandises."  The  word  "  chattel "  is  more  comprehensive  than 
any  word  used  in  the  Statute  of  Frauds,  and  has  been  construed  to 
include  debts,  bills,  bonds,  policies  of  insurance,  and  shares  in  a  joint- 
stock  company,  all  of  which  pass  to  the  assignees  when  in  the  posses- 
sion, order,  or  disposition  of  the  bankrupt.  Hornblower  v.  Proud.' 
Here  no  stock,  goods,  or  tangible  property  passed  to  the  plaintifij  but 
only  a  right  to  participate  in  the  partnership  profits,  from  whatever 
source  those  profits  might  be  derived.  A  mere  right  of  action  is  a 
chattel  within  the  Bankrupt  Act ;  but  the  merchandises  within  the 
meaning  of  the  Statute  of  Frauds  must  be  such  as  are  capable  of  part 
delivery.  The  owner  of  a  share  is  not  necessarily  entitled  to  any  of 
the  real  or  personal  estate  or  property  of  the  company ;  or,  if  he  is,  the 
defendant  has  not  jiroved  it. 

Alexander,  contra.  .  .  .  There  is  no  direct  authority  in  point ;  but 
the  language  of  the  Bankrupt  Act  is  not  substantially  different  from 
that  of  the  Statute  of  Frauds ;  and  it  has  been  frequently  decided  that 
shares  in  public  companies  are  "  goods  and  chattels  "  of  which  a  bank- 
rupt may  be  the  reputed  owner  so  as  to  vest  them  in  the  assignees. 
Mc  parte  Burbridge,"  -Ex  parte  Ord,^  Ms  parte  Vallance.*  In  Hall 
V.  Franklin  ^  it  was  held  that  a  banking  company  is  a  trading  company. 

Lord  Deniiak,  C.  J.  .  .  .  The  point  is  whether  the  shares  in  this 
company  are  goods,  wares,  or  merchandises,  within  the  meaning  of  §  17 
of  the  Statute  of  Frauds.  It  appears  that  no  case  has  been  found 
directly  in  point ;  but  it  is  contended  that  the  decisions  upon  reputed 
ownership  are  applicable,  and  that  there  is  no  material  distinction 
between  the  words  used  in  the  Statute  of  Frauds,  and  in  the  Bankrupt 
Act.  I  think  that  both  the  language  and  the  intention  of  the  two  acts 
are  distingiiishable,  and  that  the  decisions  upon  the  latter  act  cannot 
be  reasonably  extended  to  the  Statute  of  Frauds.  Shares  in  a  joint- 
stock  company  like  this  are  mere  choses  in  action,  incapable  of  delivery, 
and  not  within  the  scope  of  the  17th  section.  A  contract  in  writing 
was  therefore  vmnecessary. 

Pattbsox,  Williams,  and  Coleeidge,  JJ.,  concurred. 

Hule  discharged^ 

1  2  B.  &  Aid.  827.  2  i  Deacon,  B.  C.  131.        3  1  Deacon,  B.  C.  166. 

«  2  Deacon,  B.  C.  354.        *  3  M.  &  W.  259. 
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DUNNE  V.  FERGUSON. 
In  the  Irish  Exchequer,  Mat  11,  1832. 

[Reported  in  Hayes,  540.] 

Tbovbe  for  five  acres  of  turnips,  containing  a  large  quantity,  to  wit, 
5000  cart-loads,  &c.  In  October,  1830,  the  defendant  sold  to  the  plain- 
tiff a  crop  of  turnips  which  he  had  sown  a  short  time  previously,  for  a 
sum  less  than  £10.  In  February,  1831,  and  previously,  while  the  tur- 
nips were  still  in  the  ground,  the  defendant  severed  and  carried  away 
considerable  quantities  of  them,  which  he  converted  to  his  own  use, 
and  for  which  the  present  action  was  brought.  No  note  in  wiiting  was 
made  of  the  bargain.  The  action  was  tried  before  Joy,  C.  B.,  at  the 
sittings  in  Easter  term,  1831,  when  the  jury  found  a  verdict  for  the 
plaintiff,  subject  to  certain  points  which  were  saved  by  the  learned 
judge  for  the  opinion  of  the  court ;  it  being  contended  for  the  defend- 
ant that  the  action  of  trover  did  not  he  for  things  annexed  to  the  free- 
hold ;  and  that  the  contract  was  of  no  validity  for  want  of  a  note  or 
memorandum  in  writing,  pursuant  to  the  Statute  of  Frauds. 

J.  D.  Jackson,  for  the  defendant.  The  plaintiff  has  mistaken  his 
remedy.  Trespass  would  have  been  the  proper  form  of  action.  Wil- 
son V.  Mackreth,^  Crosby  v.  Wadsworth,'^  Tompkinson  v.  Russell.' 
To  sustain  the  action  of  trover,  the  plaintiff  must  show  that  the  sub- 
ject of  it  is  a  personal  chattel;  and  that  at  the  time  of  the  alleged 
conversion  he  was  entitled  to  the  possession  of  it.  In  the  present 
instance  he  can  do  neither ;  and  this  is  in  fact  an  action  of  trover  for 
the  land.  Co.  Litt.  4  b.  The  turnips  being  totally  unfit  for  use  at  the 
time  of  the  contract  made,  and  in  fact  not  taken  to  market  until  Christ- 
mas, it  was  clearly  the  sale  of  an  interest  in  land  (Emmerson  v.  Heelis,* 
Scorell  V.  Boxall  ^),  since  the  purchaser  might  have  insisted  on  their 
remaining  in  the  ground :  that  being  so,  the  contract  ought  to  have 
been  evidenced  by  some  ntfte  in  writing,  pursuant  to  the  statute.  For 
want  of  it,  it  falls  to  the  ground  (Waddington  v.  Bristow  °)  ;  and  the 
turnips  must  be  taken  to  be  the  property  of  the  defendant  who  sowed 
them,  and  to  whom  the  field  belonged.  This  is  quite  distinguishable 
from  Parker  v.  StanUand,'  where  the  potatoes  were  sold  at  so  much  per 
sack,  "and  were  to  be  taken  up  immediately. 

T.  Hatchell  and  B.  Hohart,  contra.  The  simple  question  is,  whether 
these  turnips  were  or  not  personal  chattels.  If  they  were  not,  the 
action  cannot  be  sustained.     It  by  no  means  necessarily  follows  that, 

1  3  Burr.  1824.  2  6  East,  602.  '  9  Price,  287. 

4  2  Taunt.  38.  5  1  y.  &  j.  396.  6  2  Bos.  &  Pul.  452. 

1  11  East,  362. 
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because  the  crop  was  not  sent  to  market  until  Christmas,  it  was  not 
ripe  in  October  ;  and  even  though  that  were  so,  it  does  not  follow  that 
it  was  not  a  sale  of  goods  and  chattels.  A  growing  crop  of  potatoes 
sold  in  September  has  been  held  not  to  be  a  contract  for  the  sale  of 
lands,  but  of  goods.  Evans  v.  Roberts,^  Warwick  v.  Bruce.''  So  a  sale 
of  growing  timber  by  parol  has  been  held  to  be  good  within  the  Statute 
of  Frauds.  Anonymous,'  Smith  v.  Sm-man.^  The  same  has  been  held 
of  growing  wheat.  Mayfield  v.  Wadsley.^  In  Joyce  v.  Hayman "  trover 
was  brought  for  twenty  acres  of  barley ;  and  although  it  was  strongly 
insisted  that  the  action  did  not  lie,  yet  the  Court  of  King's  Bench  held 
the  contrary.  Whether  the  crops  be  growing  or  not,  it  is  clear  that 
they  would  be  emblements,  would  go  to  the  executor,  and  might  be 
seized  under  an  execution. 

JSeller,  in  reply.  That  was  a  motion  in  arrest  of  judgment ;  and  the 
only  question  there  was  as  to  the  meaning  of  the  word  "  acres.''  In 
Mayfield  v.  Wadsley  the  question  is  misstated  in  the  marginal  note, 
and  was  merely  whether  or  not  the  contract  was  executed.  The  true 
criterion  for  deciding  the  question  between  the  parties  is,  whether  at 
the  time  of  sale  the  crop  had  or  not  ceased  to  grow.  If  it  was  a 
growing  crop,  and  still  receiving  nourishment  from  the  soil,  trover  will 
not  lie  for  it.  Cur.  adv.  vult. 

Jot,  C.  B.  The  general  question  for  our  decision  is,  whether  in  this 
case  there  has  been  a  contract  for  an  interest  concerning  lands,  within 
the  2d  section  of  the  Statute  of  Frauds ;  or  whether  it  merely  con- ' 
cerned  goods  and  chattels :  and  that  question  resolves  itself  into 
another,  whether  or  not  a  growing  crop  is  goods  and  chattels.  The 
decisions  have  been  very  contradictory,  —  a  result  which  is  always  to 
be  expected  when  the  judges  give  themselves  up  to  fine  distinctions. 
In  one  case  it  has  been  held  that  a  contract  for  potatoes  did  not  requhe 
a  note  in  writing,  because  the  potatoes  were  ripe  ;  and  in  another  case 
the  distinction  turned  upon  the  hand  that  was  to  dig  them ;  so  that  if 
dug  by  A.  B.,  they  were  potatoes ;  and  if  by  C.  D.,  they  were  an  inter- 
est in  lands.  Such  a  course  always  involves  the  judge  in  perplexity, 
and  the  cases  in  obscurity.  Another  criterion  must  therefore  be  had 
recourse  to ;  and  fortunately  the  later  cases  have  rested  the  matter  on 
a  more  rational  and  solid  foundation.  At  common  law  growing  crops 
were  uniformly  held  to  be  goods ;  and  they  were  subject  to  all  the 
legal  consequences  of  being  goods,  as  seizure  in  execution,  &c.  The 
Statute  of  Frauds  takes  things  as  it  finds  them ;  and  provides  for  lands 
and  goods,  according  as  they  were  so  esteemed  before  its  enactment. 
In  this  way  the  question  may  be  satisfiictorily  decided.  If,  before  the 
statute,  a  growing  crop  had  been  held  to  be  an  interest  in  lands,  it 

1  5  B.  &  Cr.  829.        2  2  M.  &  S.  205.         '  1  Lord  Raym.  182. 

«  9  B.  &  Cr.  561.       »  3  B.  &  Cr.  357.        s  k.  b.  Ire.  T.  T.  1831,  4  L.  Eec.  273. 
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would  come  within  the  2d  secticn  of  the  act ;  but  if  it  were  only 
goods  and  chattels,  then  it  came  within  the  13th  section.  On  this,  the 
only  rational  ground,  the  cases  of  Evans  v.  Roberts,^  Smith  v.  Surman,^ 
and  Scorell  v.  Boxall  °  have  all  been  decided.  And  as  we  think  that 
growing  crops  have  all  the  consequences  of  chattels,  and  are  like 
them  liable  to  be  taken  in  execution,  we  must  rule  the  points  saved 
for  the  plaintiff. 

Smith,  B.,  concurred. 

Pennefathee,  B.  My  Lord  Chief  Baron  has  put  on  very  clear 
grounds  a  question  which  has  hitherto  been  much  confused. 

Foster,  B.,  concurred.* 


SAMUEL   T.   TISDALE  v.  JAMES  HARRIS. 

Supreme  Judicial  Court  of  Massachusetts,  June  28, 1837,  and 
March  12,  1838. 

[Reported  in  20  Pickering,  9.] 

Assumpsit  by  the  plaintiff,  an  inhabitant  of  New  York,  against  the 
defendant,  a  merchant  of  Boston,  on  a  contract  alleged  to  have  been 
made  in  October,  1835,  by  which  the  defendant  agreed  to  sell  to  the 
plaintiff  200  shares,  with  all  the  earnings  thereon,  in  the  capital  stock 
of  the  Collins  Manufacturing  Company,  a  corporation  estabhshed  in 
Connecticut,  at  110.80  per  share,  the  par  value  being  $10  per  share. 
The  object  of  the  suit  was  to  recover  $300,  being  the  amount  of  a 
dividend  of  15  per  cent,  on  the  200  shares,  declared  on  the  7th  of 
October,  1835,  and  payable  on  the  15th. 

At  the  trial  before  Shaw,  C.  J.,  Nathaniel  Curtis,  Jr.,  of  the  firm  of 
Curtis  &  Leavins,  being  called  as  a  witness  by  the  plaintiff  to  prove 
the  contract  and  the  breach,  the  defendant  objected  to  any  parol  evi- 
dence of  the  contract,  because  the  contract  was  reduced  to  writing,  and 
he  produced  a  memorandum  as  follows,  dated  Boston,  Oct.  14,  1835, 
directed  to  the  defendant  and  signed  by  Curtis  &  Leavins:  "Sir, 
When  you  will  furnish  the  certificate  of  200  shares  in  the  Collins  Man- 
ufacturing Company  to  Mr.  Samuel  T.  Tis^ale,  of  New  York,  we 
hereby  agree  to  pay  you  for  the  same  at  108  cents  per  dollar  or  8  per 
cent,  advance  on  the  par  amount  of  $10  each."  But  it  was  ruled  that 
this  paper  was  not  to  be  considered  as  the  contract  of  the  defendant  to 
sell,  but  of  the  plaintiff  by  his  agents  to  pay ;  that  if  the  contract  of 

1  5  B.  &  Cr.  829.  2  g  B.  &  Cr.  561.  »  1  Y.  &  J.  396. 

*  Approved  and  followed  in  Green  v.  Armstrong,  1  Denio,  550 ;  Buck  v.  Piokwell, 
1  Williams  (Vt.),  157;  Kingsley  v.  Holbrook,  45  N.  H.  313.  — Ed. 
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the  defendant  to  sell  was  not  reduced  to  writing,  the  objection  to  the 
parol  evidence  could  not  prevail. 

The  witness  testified  that  at  the  request  of  the  plaintiff  he  applied 
to  the  defendant  about  the  10th  of  October,  1835,  in  order  to  ascertain 
whether  he  would  sell  his  shares ;  that  the  defendant  said  he  was  dis- 
posed to  sell  them  at  a  fair  price ;  that  subsequently  the  witness  offered 
him  the  par  value  ;  that  the  defendant  said  he  would  not  sell  at  that 
rate,  and  that  he  had  been  recently  informed  that  there  would  probably 
be  a  dividend  of  10  per  cent,  in  December ;  that  the  witness  took  the 
refusal  of  them  at  $10.80  per  share  until  he  could  hear  from  New 
York ;  that  having  received  a  letter  from  the  plaintiff,  dated  October 
1.3th,  he  called  on  the  defendant  and  asked  him  whether  in  offering  the 
shares  he  intended  to  include  all  the  earnings,  and  the  defendant  said 
yes,  all  that  belongs  to  them,  all  that  they  have  earned ;  that  the  wit- 
ness read  to  the  defendant  the  letter  of  October  13th,  in  which  the 
plaintiiff  says  he  will  take  the  stock  at  1*10.80  cash,  all  earnings  or  divi- 
dends of  the  company  up  to  the  time  of  sale  to  be  included ;  that  the 
defendant  wrote  a  letter  to  his  agent  at  Hartford,  instructing  him  to 
transfer  the  shares  into  the  name  of  the  plaintiff,  and  send  the  certifi- 
cate to  the  defendant,  and  the  defendant  handed  the  letter  to  the  wit- 
ness to  forward,  which  he  did ;  that  the  defendant  said  he  did  not  know 
the  plaintiff,  and  he  thought,  as  the  shares  would  be  transferred,  he 
ought  to  have  something  to  secure  him,  to  which  the  witness  assented, 
and  the  defendant  wrote  the  memorandum  which  the  witness  signed, 
agreeing  to  pay  him  the  money  ;  that  after  sufficient  time  had  elapsed 
for  an  answer,  the  witness  called  on  the  defendant,  and  at  that  time 
both  the  witness  and  the  defendant  had  received  information  that  a 
dividend  of  15  per  cent,  had  been  declared  upon  the  shares ;  that  at 
subsequent  interviews  the  witness  demanded  the  certificate  of  stock 
with  an  authority  to  receive  the  dividend,  and  was  ready  thereupon  to 
pay  the  money,  but  the  defendant  declined  giving  the  authority  to 
receive  the  dividend ;  that  some  weeks  afterwards,  and  after  this  action 
had  been  commenced,  the  defendant  called  on  the  witness  for  the 
money  and  threatened  to  sue  him  upon  the  contract  which  he  had 
given  for  the  plaintiff,  if  he  did  not  pay  it ;  whereupon  the  witness  took 
the  certificate  and  paid  the  money,  but  under  an  express  declaration 
that  it  was  not  to  prejudice  the  claim  of  the  plaintiff  for  the  dividend. 

The  question  of  fact  was  left  to  the  jury,  whether  the  bargain  made 
by  the  defendant  for  the  sale  of  the  shares  included  all  dividends  then 
due  or  growing  due,  with  directions,  if  it  did,  to  find  a  verdict  for  the 
plaintiff;  otherwise  to  find  a  verdict  for  the  defendant. 

A  verdict  was  returned  for  the  plaintiff;  which  the  defendant  moved 
to  set  aside :  1.  Because  parol  evidence  was  admitted  to  add  to  and 
vary  a  written  contract  made  subsequently  to  the  conversation  and 
letters  referred  to ;  2.  Because  the  contract  set  up  was  within  the  Stat- 
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ute  of  Frauds,  being  a  contract  for  the  sale  of  goods,  wares,  or  mer- 
chandise, for  the  price  of  fifty  dollars  or  more,  under  which  at  the  time 
of  action  brought  there  had  been  no  acceptance  of  the  same  or  any 
part  thereof  by  the  purchaser,  nor  any  earnest  or  part  payment  made, 
and  so  was  incapable  of  proof  otherwise  than  by  memorandum  in  writ- 
ing signed  by  the  defendant  or  his  agent. 

Hartlett  and  I'^.  C.  Zioring,  in  support  of  the  motion,  cited  to  the 
point  that  the  contract  related  to  goods  or  merchandise,  and  so  was 
within  the  Statute  of  Frauds,  Jacob's  Law  Diet.  voc.  Chattels ;  Anon. 

1  P.  Wms.  267 ;  Ford  and  Sheldon's  Case,  12  Co.  1 ;  Ryall  v.  Rolle,  1 
Atk.  165;  Roberts  on  Fr.  184;  2  Stark.  Evid.  (4th  Amer.  ed.)  608; 

2  Phillips  on  Evid.  (6th  ed.)  94 ;  Pickering  v.  Appleby,  Comyns,  354 ; 
Colt  V.  Nettervill,  2  P.  Wms.  307;  Mussell  v.  Cooke,  Prec.  Chan.  533. 

C.  P.  Curtis  and  S.  JR.  Curtis,  contra,  cited  in  reference  to  the  same 
point  King  v.  Capper,  5  Price,  217;  Wildman  v.  Wildman,  9  Ves.  177  ; 
Eden  on  Bankr.  10 ;  2  Bl.  Com.  476  ;  Crull  v.  Dodson,  Select  Cas.  in 
Chan.  114 ;  Latham  v.  Barber,  6  T.  R.  67 ;  Dorriens  v.  Hutchinson,  1 
Smith,  420 ;  Bordenave  v.  Gregory,  5  East,  107 ;  Wickes  v.  Gordon, 
2  Barn.  &  Aid.  335;  3  Chitty's  Laws  of  Commerce,  &c.,  92,  284; 
Nightingal  v.  Devisme,  5  Burr.  2592. 

SaA.w,  C.  J.,  delivered  the  opinion  of  the  court.  Several  points 
reserved  at  the  trial  of  this  cause  are  now  waived,  and  the  motion 
made  by  the  defendant  for  a  new  trial  is  placed  on  two  grounds. 

First,  that  under  the  circumstances  parol  evidence  was  not  admissi- 
ble, because  the  contract  of  the  parties  was  reduced  to  writing,  and 
that  such  writing  was  the  best  evidence.  But  the  court  are  of  opinion 
that  the  objection  is  not  sustained  by  the  fact.  No  contract  in  writing 
was  made  by  the  defendant  with  the  plaintiif  to  sell  those  shares. 
After  the  negotiation  had  resulted  in  an  agreement,  the  agent  of  the 
plaintiff,  in  the  name  of  his  firm,  gave  the  defendant  a  memorandum  in 
writing,  undertaking  to  pay  the  money  on  the  performance  of  the 
defendant's  agreement  to  transfer  the  shares.  But  it  was  not  signed 
by  the  defendant,  nor  by  any  person  for  him,  nor  did  it  purport  to 
express  his  agreement.  The  court  are  therefore  of  opinion  that,  the 
defendant's  agreement  not  being  reduced  to  writing,  the  parol  evidence 
was  rightly  admitted. 

But  by  far  the  most  important  question  in  the  case  arises  on  the 
objection  that  the  case  is  within  the  Statute  of  Frauds.  This  statute, 
which  is  copied  precisely  from  the  English  statute,  is  as  follows :  "  No 
contract  for  the  sale  of  goods,  wares,  or  merchandise,  for  the  price  of 
ten  pounds  (133.33)  or  more,  shall  be  allowed  to  be  good,  except  the 
purchaser  shall  accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  bargain  or  in  part 
payment,  or  that  some  note  or  memorandum  in  writing  of  the  said  bar- 
gain be  made  and  signed  by  the  parties  to  be  charged  by  such  contract, 
or  their  agent  thereunto  lawfully  authorized." 
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This  being  a  contract  for  tlie  sale  of  shares  in  an  incorporated  com- 
pany in  a  neighboring  State  for  the  price  of  more  than  ten  pounds, 
and  on  part  having  been  delivered,  and  no  purchase  money  or  earnest 
paid,  the  question  is,  whether  it  can  be  allowed  to  be  good  without  a 
note  or  memorandum  in  writing,  signed  by  the  party  to  be  charged 
with  it.  This  depends  upon  the  question,  whether  such  shares  are 
goods,  wares,  or  merchandise,  within  the  true  meaning  of  the  statute. 

It  is  somewhat  remarkable  that  this  question,  arising  on  the  stat.  29 
Car.  2,  in  the  same  terms  which  ours  has  copied,  has  not  been  definitively 
settled  in  England.  In  the  case  of  Pickering  v.  Appleby,  Com.  Rep. 
354,  the  case  was  directly  and  fully  argued  before  the  twelve  judges, 
who  were  equally  divided  upon  it.  But  in  several  other  cases  after- 
wards determined  in  chancery  the  better  opinion  seemed  to  be  that 
shares  in  incorporated  companies  were  within  the  statute  as  goods  or 
merchandise.  Mussell  v.  Cooke,  Prec.  in  Ch.  533 ;  Crull  v.  Dodson,  Sel. 
Cas.  in  Ch.  113. 

We  are  inclined  to  the  opinion  that  the  weight  of  authorities  in 
modern  times  is,  that  contracts  for  the  sale  of  stocks  and  shares  in 
incorporated  companies  for  more  than  ten  pounds,  are  not  valid,  unless 
there  has  been  a  note  or  memorandum  in  writing,  or  earnest  or  part 
payment.  4  Wheaton,  89,  note;  3  Starkie  on  Evid.  (4th  Amer.  ed.) 
608. 

Supposing  this  a  new  question,  now  for  the  first  time  calling  for  a 
construction  of  the  statute,  the  court  are  of  opinion  that,  as  well  by  its 
terms  as  its  general  policy,  stocks  are  fairly  within  its  operation.  The 
words  "  goods  "  and  "  merchandise  "  are  both  of  very  large  signification. 
Hona^  as  used  in  the  civil  law,  is  almost  as  extensive  as  personal  prop- 
erty itself,  and  in  many  respects  it  has  nearly  as  large  a  signification  in 
the  common  law.  The  word  "  merchandise  "  also,  including  in  general 
objects  of  trafiic  and  commerce,  is  broad  enough  to  include  stocks  or 
shares  in  incorporated  companies. 

There  are  many  cases  indeed  in  which  it  has  been  held  in  England 
that  buying  and  selUng  stocks  did  not  subject  a  person  to  the  operation 
of  the  bankrupt  laws,  and  thence  it  has  been  argued  that  they  cannot 
be  considered  as  merchandise,  because  bankruptcy  extends  to  persons 
using  the  trade  of  merchandise.  But  it  must  be  recollected  that  the 
bankrupt  acts  were  deemed  to  be  highly  penal  and  coercive,  and  tended 
to  deprive  a  man  in  trade  of  all  his  property.  But  most  joint-stock 
companies  were  founded  on  the  hypothesis  at  least,  that  most  of  the 
shareholders  took  shares  as  an  investment  and  not  as  an  object  of 
traffic ;  and  the  construction  in  question  only  decided  that,  by  taking 
and  holding  such  shares  merely  as  an  investment,  a  man  should  not  be 
deemed  a  merchant  so  as  to  subject  himself  to  the  highly  coercive 
process  of  the  bankrupt  laws.  These  cases  therefore  do  not  bear  much 
on  the  general  question. 
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The  main  argument  relied  upon  by  those  who  contend  that  shares 
are  not  within  the  statute  is  this  :  That  statute  provides  that  such  con- 
tract shall  not  be  good,  &c.,  among  other  things,  except  the  purchaser 
shall  accept  part  of  the  goods.  From  this  it  is  argued  that,  by  neces- 
sary implication,  the  statute  applies  only  to  goods  of  which  part  may 
be  delivered.  This  seems,  however,  to  be  rather  a  narrow  and  forced 
construction.  The  provision  is  general  that  no  contract  for  the  sale  of 
goods,  &c.,  shall  be  allowed  to  be  good.  The  exception  is  when  part 
are  delivered ;  but  if  part  cannot  be  delivered,  then  the  exception  can- 
not exist  to  take  the  case  out  of  the  general  prohibition.  The  provis- 
ion extended  to  a  great  variety  of  objects,  and  the  exception  may  well 
be  construed  to  apply  only  to  such  of  those  objects  to  which  it  is 
applicable,  without  aiFecting  others  to  which  firom  their  nature  it  can- 
not apply. 

There  is  nothing  in  the  nature  of  stocks  or  shares  in  companies, 
which  in  reason  or  sound  policy  should  exempt  contracts  in  respect  to 
them  from  those  reasonable  restrictions  designed  by  the  statute  to 
prevent  frauds  in  the  sale  of  other  commodities.  On  the  contrary,  these 
companies  have  become  so  numerous,  so  large  an  amount  of  the  prop- 
erty of  the  community  is  now  invested  in  them,  and  as  the  ordinary 
indicia  of  property  arising  fi'om  delivery  and  possession  cannot  take 
place,  there  seems  to  be  peculiar  reason  for  extending  the  provisions  of 
this  statute  to  them.  As  they  may  properly  be  included  under  the 
term  "  goods,"  as  they  are  within  the  reason  and  policy  of  the  act,  the 
couit  are  of  opinion  that  a  contract  for  the  sale  of  shares,  in  the  absence 
of  the  other  requisites,  must  be  proved  by  some  note  or  memorandum 
in  writing ;  and  as  there  was  no  such  memorandum  in  writing  in  the 
present  case,  the  plaintiff,  is  not  entitled  to  maintain  this  action.  As  to 
the  argument  that  here  was  a  part  performance  by  a  payment  of  the 
money  on  one  side  and  the  delivery  of  the  certificate  on  the  other, 
these  acts  took  place  after  this  action  was  brought,  and  cannot  there- 
fore be  relied  upon  to  show  a  cause  of  action  when  the  action  was  com- 
menced. Verdict  set  aside,  and  plaintiff  nonsuit} 

1  And  see  North  u.  Forest,  15  Conn.  400,  and  Colvin  v.  Williams,  3  Har.  &  John. 
38,  ace.  —  Ed. 
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SAMUEL  WHITMARSH  v.  HEZEKIAH  WALKER,  Je. 

Supreme  Judicial  Court  of  Massachusetts,  September  Teem, 

1840. 

[Reported  in  1  Metcalf,  313.] 

Assumpsit  for  money  had  and  received,  and  on  an  agreement  set 
forth  with  slight  variations  in  different  covints,  but  in  all  of  them  in 
substance  as  follows,  viz.,  that  in  September,  1838,  the  plaintiff  at  the 
defendant's  request  bought  of  him  a  great  number  of  multicaulis  mul- 
berry-trees at  the  rate  of  twenty-five  cents  per  hill,  to  be  delivered  on 
the  ground  where  they  then  were  on  demand  by  the  plaintiff;  that  the 
plaintiff  then  paid  $10  in  part  of  the  price,  and  piromised  to  pay  the 
residue  of  the  price  on  the  delivery  of  the  trees ;  and  that  in  consid- 
eration thereof  the  defendant  then  promised  to  deliver  the  trees  to  the 
plaintiff  on  demand.  A  demand  by  the  jjlaintiff  was  alleged,  and  also 
an  offer  of  payment  by  him,  and  a  refusal  by  the  defendant  to  deliver. 

It  appeared  at  the  trial  before  Wilde,  J.,  that  the  agreement  declared 
on  was  made,  but  not  reduced  to  writing ;  that  the  price  of  the  trees 
was  more  than  $50,  but  that  the  plaintiff  paid  $10  as  alleged  in  the 
declaration ;  and  that  the  trees,  at  the  time  of  the  agreement,  were 
growing  in  the  defendant's  close,  and  were  nursery  trees  raised  to  be 
sold  and  transplanted. 

The  defendant  objected  that  the  agreement  was  void  by  the  Statute 
of  Frauds.  The  judge  overruled  the  objection,  and  a  verdict  was  found, 
for  the  jjlaintiff.     New  trial  to  be  had  if  the  judge  erred. 

Wells,  for  the  defendant,  cited  Emmerson  v.  Heelis,  2  Taunt.  38 ; 
Mayfield  v.  Wadsley,  3  Barn.  &  Ores.  357  ;  Earl  of  Falmouth  v.  Thomas, 
1  Crompt.  &  Mees.  89 ;  Scorell  v.  Boxall,  1  Younge  &  Jerv.  396  ;  Shel- 
ton  V.  Livius,  2  Tyrw.  420  ;  Crosby  v.  Wadsworth,  6  East,  602 ;  Com. 
Dig.,  JBiens  (H.) ;  1  Swift's  Digest  (ed.  of  1822),  258. 

Huntington,  for  the  plaintiff,  relied  on  Miller  v.  Baker,  1  Met.  27,  as 
having  decided  that  the  trees  were  j)ersonal  property.  He  also  cited 
1  Chit.  Gen.  Praot.  93 ;  1  Ld.  Raym.  182,  per  Treby,  C.  J. ;  Erskine 
V.  Plummer,  7  Greenl.  447 ;  Latham  v.  Atwood,  Cro.  Car.  515  ;  Parker 
v.  Staniland,  11  East,  302;  Warwick  v.  Bruce,  2  M.  &  S.  205;  Evans 
V.  Roberts,  8  Dowl.  &  Ryl.  611 ;  Smith  v.  Surman,  9  Barn.  &  Cres.  561 ; 
Bostwick  V.  Leach,  3  Day,  484;  Benedict  v.  Benedict,  5  Day,  478; 
Newcomb  v.  Ramer,  2  Johns.  421,  note;  Austin  v.  Sawyer,  9  Cow.  39; 
Mumford  v.  Whitney,  15  Wend.  380. 

Wilde,  J.  This  action  is  founded  on  a  parol  agreement,  whereby 
the  defendant  agreed  to  sell  to  the  plaintiff  two  thousand  mulberry- 
trees  at  a  stipulated  price ;   the  trees  at  the   time  of  the  agreement 
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being  growing  in  the  close  of  the  defendant.  It  was  proved  at  the 
trial  that  the  plaintiff  paid  the  defendant  in  hand  the  sum  of  ten  dol- 
lars in  part  payment  of  the  price  thereof,  and  promised  to  pay  the 
residue  of  the  price  on  the  delivery  of  the  trees,  which  the  defendant 
promised  to  deliver  on  demand,  but  which  promise  on  his  part  he 
afterwards  refused  to  perform.  And  the  defence  is  that  the  contract 
was  for  the  sale  of  an  interest  in  land,  and  therefore  void  by  the  Rev. 
Sts.  c.  74,  §  1. 

In  support  of  the  defence  it  has  been  argued  that  trees  growing  and 
rooted  in  the  soil  appertain  to  the  realty,  and  that  the  contract  in 
question  was  for  the  sale  of  trees  rooted  and  growing  in  the  soil  of  the 
defendant  at  the  time  of  the  sale.  On  the  part  of  the  plaintiff  it  was 
contended  that  the  trees  contracted  for  were  raised  for  sale  and  trans- 
plantation ;  and  like  fruit-trees,  shrubs  and  plants,  rooted  in  the  soil  of 
a  nursery  garden,  are  not  within  the  general  rule,  but  are  to  be  consid- 
ered as  personal  chattels.  This  question  was  discussed  and  considered 
in  Miller  v.  Baker  (1  Met.  27),  and  we  do  not  deem  it  necessary  to  recon- 
sider it  in  reference  to  the  present  case.  We  do  not  consider  the 
agreement  set  forth  in  the  declaration  and  proved  at  the  trial  as  a 
contract  of  sale  consummated  at  the  time  of  the  agreement ;  for  the 
dehvery  was  postponed  to  a  future  time,  and  the  defendant  was  not 
bound  to  complete  the  contract  on  his  part,  unless  the  plaintiff  should 
be  ready  and  willing  to  complete  the  payment  of  the  stipulated 
price.  Sainsbury  v.  Matthews,  4  Mees.  &  Welsh.  347.  Independently 
of  the  Statute  of  Frauds,  and  considering  the  agreement  as  valid  and 
binding,  no  property  in  the  trees  vested  thereby  in  the  plaintiff.  The 
delivery  of  them  and  the  payment  of  the  price  were  to  be  simulta- 
neous acts.  The  plaintiff  cannot  maintain  an  action  for  the  non- 
delivery without  proving  that  he  offered  and  was  ready  to  complete 
the  payment  of  the  price ;  nor  could  the  defendant  maintain  an  action 
for  the  price  without  proving  that  he  was  ready  and  offered  to  deliver 
the  trees.  According  to  the  true  construction  of  the  contract,  as  we 
understand  it,  the  defendant  undertook  to  sell  the  trees  at  a  stipulated 
price,  to  sever  them  from  the  soil,  or  to  permit  the  plaintiff  to  sever 
them,  and  to  deliver  them  to  him  on  demand ;  he  at  the  same  time 
paying  the  defendant  the  residue  of  the  price.  And  it  is  immaterial 
whether  the  severance  was  to  be  made  by  the  plaintiff  or  the  defend- 
ant. For  a  license  for  the  plaintiff  to  enter  and  remove  the  trees 
would  pass  no  interest  in  the  land,  and  would,  without  writing,  be 
valid,  notwithstanding  the  Statute  of  Frauds. 

This  subject  was  fully  considered  in  the  case  of  Tayler  v.  Waters, 
7  Taunt.  374;  and  it  was  held  that  a  beneficial  license,  to  be  exercised 
upon  land,  may  be  granted  without  deed  and  without  writing ;  and 
that  such  a  license,  granted  for  a  valuable  consideration  and  acted 
upon,  cannot  be  countermanded.     The  subject  has  also  been  ably  and 
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elaborately  discussed  by  Chief  Justice  Savage  in  the  case  of  Mumford 
V.  Whitney,  15  Wend.  380,  in  which  all  the  authorities  are  reviewed; 
and  we  concur  in  the  doctrine  as  therein  laid  down,  namely,  that  a  per- 
manent interest  in  land  can  be  transferred  only  by  writing,  but  that  a 
license  to  enter  upon  the  land  of  another  and  do  a  particular  act  or  a 
series  of  acts,  'without  transferring  any  interest  in  the  land,  is  valid, 
though  not  in  writing.  And  such  is  the  license  on  which  the  plaintiff 
relies  in  the  present  case. 

Chancellor  Kent  in  his  Commentaries,  vol.  iii.  p.  452,  3d  ed.,  very 
justly  remarks  that  "  the  distinction  between  a  privilege  or  easement 
carrying  an  interest  in  the  land,  and  requiring  a  writing  within  the 
Statute  of  Frauds  to  support  it,  and  a  license  which  may  be  by  parol, 
is  quite  subtile,  and  it  becomes  difficult  in  some  of  the  cases  to  discern 
a  substantial  difference  between  them."  But  no  such  difficulty  occurs 
in  the  present  case.  The  plaintiff  claims  no  right  to  enter  on  the 
defendant's  land  by  virtue  of  the  license.  It  is  admitted  that  he  had  a 
legal  right  to  revoke  his  license.  But  if  he  exercised  his  legal  right  in 
violation  of  his  agreement,  to  the  plaintiff's  prejudice,  he  is  resijonsible 
in  damages.  We  think  it  therefore  clear  that,  giving  to  the  contract 
the  construction  already  stated,  the  plaintiff  is  entitled  to  recover.  If 
for  a  valuable  consideration  the  defendant  contracted  to  sell  the  trees 
and  to  deliver  them  at  a  future  time,  he  was  bound  to  sever  them  from 
the  soil  himself,  or  to  permit  the  plaintiff  to  do  it ;  and  if  he  refused  to 
comply  with  his  agreement,  he  is  responsible  in  damages. 

Judgment  on  the  verdict} 


LUKE  BALDWIN  v.  AARON  D.  WILLIAMS. 

Supreme  Judicial  Coubt  of  Massachusetts,   November  Term, 

1841. 

[Reported  in  3  Metcalf,  365.] 

This  case  was  tried  before  Wilde,  J.,  who  made  the  following  report 
of  it :  — 

This  was  an  action  of  assumpsit,  and  the  declaration  set  forth  an 
agreement  of  the  plaintiff  that  he  would  bargain,  sell,  assign,  transfer, 
and  set  over  to  the  defendant,  and  indorse  without  recourse  to  him, 
the  plaintiff,  in  any  event,  two  notes  of  hand  by  him  held,  signed  by 
S.  J.  Gardner;  one  dated  April  24th,  1835,  for  the  payment  of  $1,500; 
the  other  dated  May  5th,  1836,  for  the  payment  of  $500 ;  and  both 
payable  to  the  plaintiff  or  order  on  the  3d  of  April,  1839,  with 
interest  from  their  dates.  The  declaration  set  forth  an  agreement  by 
the  defendant,  in  consideration  of  the  plaintiff's  agreement  aforesaid, 
1  See  Smith  v.  Bryan,  5  Maryland,  141.  —Ed. 
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and  in  payment  for  said  Gardner's  said  notes,  to  pay  the  plaintiff 
$1,000  in  cash,  and  to  give  the  plaintiff  a  post  note,  made  by  the 
Lafayette  Bank,  for  $1,000,  and  also  a  note  signed  by  J.  B.  Russell  & 
Co.  and  indorsed  by  D.  W.  Williams  for  $1,000. 

The  plaintiff  at  the  trial  proved  an  oral  agreement  with  the  de- 
fendant as  set  forth  in  the  declaration,  and  an  offer  by  the  plaintiff  to 
comply  with  his  part  of  said  agreement,  and  a  tender  of  said  Gardner's 
said  notes,  indorsed  by  the  plaintiff  without  recourse  to  him  in  any 
event,  and  a  demand  upon  the  defendant  to  fulfil  his  part  of  said 
agreement,  and  the  refusal  of  the  defendant  to  do  so.  But  the  plain- 
tiff introduced  no  evidence  tending  to  show  that  any  thing  passed 
between  the  parties  at  the  time  of  making  the  said  agreement,  or  was 
given  in  earnest  to  bind  the  bargain. 

The  judge  advised  a  nonsuit  upon  this  evidence,  because  the  con- 
tract was  not  in  writing  nor  proved  by  any  "note  or  memorandum 
in  writing  signed  by  the  defendant  or  his  agent,  and  nothing  was 
received  by  the  purchaser,  nor  given  in  earnest  to  bind  the  bargain.  A 
nonsuit  was  accordingly  entered,  which  is  to  stand  if  in  the  opinion 
of  the  whole  court  the  agreement  set  forth  in  the  declaration  falls 
within  the  Statute  of  Frauds  (Rev.  Sts.,  c.  74,  §  4) ;  otherwise,  the  non- 
suit to  be  taken  off,  and  a  new  trial  granted. 

Clarke,  for  the  plaintiff.  The  contract  declared  on  is  not  for  a  sale, 
but  for  an  exchange ;  and  exchanges  are  not  within  the  Statute  of 
Frauds.  Roberts  on  Frauds,  164,  note  (81).  The  Rev.  Sts.  c.  74,  §  4, 
apply  only  to  a  "  contract  for  .the  sale  of  any  goods,  wares,  or  mer- 
chandise ; "  and  choses  in  action  fall  within  neither  of  these  terms. 
Swinb.,  Part  VIII.  §10;  3  Bl.  Com.  145;  1  Chit.  Gen.  Pract.  97; 
Green  v.  Symonds,  1  Bro.  C.  C.  129,  note ;  1  Roper  on  Leg.  (1st  Amer. 
ed.)  190;  1  Phil.  Ins.  (lsted.)66;  Whiton  w.  Old  Colony  Ins.  Co., 
2  Met.  1 ;  2  Williams  on  Executors,  749. 

The  decision  of  this  court  in  Tisdale  v.  Harris,  20  Pick.  9,  that  a 
contract  for  the  sale  of  shares  in  a  manufacturing  corporation  is  within 
the  Statute  of  Frauds,  is  directly  contrary  to  a  decision  since  made  by 
the  Court  of  King's  Bench  in  England.  In  Humble  v.  Mitchell,  11 
Adolph.  &  Ellis,  207,  it  was  held  that  a  contract  for  the  sale  of  shares 
in  a  joint-stock  banking  company  need  not  be  in  writing.  Lord  Den- 
man  said,  "  Shares  in  a  joint-stock  company  like  this  are  mere  choses 
in  action,  incapable  of  delivery,  and  not  within  the  scope  of  the  17th 
section"  of  the  St.  29  Car.  II.  c.  3,  which  is  like  §  4  of  c.  74  of  our 
Rev.  Sts. 

S.  D.  Parker,  for  the  defendant.  The  case  of  Tisdale  v.  Harris  is 
decisive  of  the  case  at  bar.  Promissory  notes  are  "  goods,"  and  for 
many  purposes  they  are  "merchandise."  JSona  notabilia  include 
notes  and  bills  of  exchange,  and  the  place  of  administration  is  deter- 
mined by  the  locality  of  such  choses  in  action.  1  Williams  on  Execu- 
tors, 177, 178. 
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The  declaration  shows  a  contract  of  sale,  and  not  of  exchange. 
If  it  does  not,  there  is  no  cause  of  action  on  the  record.  But  an  ex- 
change of  goods  is  a  barter  sale.  It  is  not  necessary  that  money  should 
be  received  or  be  stipulated  for,  in  order  to  constitute  a  sale. 

Wilde,  J.  This  action  is  founded  on  an  oral  contract,  and  the 
question  is,  whether  it  is  a  contract  of  sale  within  the  Statute  of 
Frauds. 

The  plaintiff's  counsel  contends  in  the  first  place  that  the  contract 
is  not  a  contract  for  the  sale  of  the  notes  mentioned  in  the  declaration, 
but  a  mere  agreement  for  the  exchange  of  them;  and  in  the  second 
place  that  if  the  agreement  is  to  be  considered  as  a  contract  of  sale, 
yet  it  is  not  a  contract  within. that  statute. 

As  to  the  first  point,  the  defendant's  counsel  contends  that  an  agree- 
ment to  exchange  notes  is  a  mutual  contract  of  sale.  But  it  is  not 
necessary  to  decide  this  question,  for  the  agreement  of  the  defendant, 
as  alleged  in  the  declaration,  was  to  pay  for  the  plaintiff's  two  notes 
$1,000  in  cash,  in  addition  to  two  other  notes ;  and  that  this  was  a 
contract  of  sale  is,  we  think,  very  clear. 

The  other  question  is  more  doubtful.  But  the  better  opinion  seems 
to  us  to  be,  that  this  is  a  contract  within  the  true  meaning  of  the 
Statute  of  Frauds.  It  is  certainly  within  the  mischief  thereby  intended 
to  be  prevented ;  and  the  words  of  the  statu^te,  "  goods "  and  "  mer- 
chandise," are  sufficiently  comprehensive  to  include  promissory  notes 
of  hand.  The  word  ''  goods  "  is  a  word  of  large  signification ;  and  so 
is  the  word  "merchandise."     Merx  est  quicquid v€?idi j^otest. 

In  Tisdale  v.  Han-is,  20  Pick.  9,  it  was  decided  that  a  contract  for 
the  sale  of  shares  in  a  manufacturing  corporation  is  a  contract  for  the 
sale  of  goods  or  merchandise  within  the  statute  ;  and  the  reasons  on 
which  that  decision  was  founded  seem  fully  to  authorize  a  similar 
decision  as  to  promissory  notes  of  hand.  A  different  decision  has  re- 
cently been  made  in  England  in  Humble  v.  Mitchell,  3  Perry  &  Davi- 
son, 141 ;  s.  c.  11  Adolph.  &  ElHs,  207.  In  that  case  it  was  decided 
that  a  contract  for  the  sale  of  shares  in  a  joint-stock  banking  company 
was  not  within  the  Statute  of  Frauds.  But  it  seems  to  us  that  the 
reasoning  in  the  case  of  Tisdale  v.  Harris  is  very  cogent  and  satis- 
factory ;  and  it  is  supported  by  scA-eral  other  cases.  In  Mills  v.  Gore, 
20  Pick.  28,  it  was  decided  that  a  bill  in  equity  might  be  maintained 
to  compel  the  re-delivery  of  a  deed  and  a  promissory  note  of  hand,  on 
the  provision  in  the  Rev.  Sts.  c.  81,  §  8,  which  gi\'es  the  court  jurisdic- 
tion in  all  suits  to  compel  the  re-delivery  of  any  ffoods  or  chattels 
whatsoever,  taken  and  detained  from  the  owner  thereof,  and  secreted 
or  withheld,  so  that  the  same  cannot  be  replevied.  And  the  same 
point  was  decided  in  Clapp  v.  Shephard,  23  Pick.  228.  In  a  former 
statute  (St.  1823,  c.  140),  there  was  a  similar  provision  which  ex- 
tended  expressly  to  "  any  goods    or   chattels,  deed,  bond,  note,  bill, 
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specialty,  wi-iting,  or  other  personal  property."  And  the  learned  Com- 
missioners, in  a  note  on  the  Rev.  Sts.  c.  81,  §  8,  say  that  the  words 
" '  goods  or  chattels '  are  supposed  to  comprehend  the  several  partic- 
ulars immediately  following  them  in  St.  1823,  c.  140,  as  well  as  many 
others  that  are  not  mentioned." 

The  word  "  chattels  "  is  not  contained  in  the  provision  of  the  Stat- 
ute of  Frauds  ;  but  personal  chattels  are  movable  goods,  and  so  far 
as  these  words  may  relate  to  the  question  under  consideration  they 
seem  to  have  the  same  meaning.  But  however  this  may  be,  we 
think  the  present  case  cannot  be  distinguished  in  principle  from 
Tisdale  v.  Harris ;  and  upon  the  authority  of  that  case,  taking  into 
consideration  again  the  reasons  and  principles  on  which  it  was  de- 
cided, we  are  of  opinion  that  the  contract  in  question  is  within  the 
Statute  of  Frauds,  and  consequently  that  the  motion  to  set  aside  the 
nonsuit  must  be  overruled. 


SECTION  III. 

"  For  the  Price  of  Ten  Pounds  Sterling  or  Upwards." 

BALDEY  AND   Anothee  v.   PARKER. 

In  the  King's  Bench,  June  5, 1823. 

[Reported  in  2  Barnewall  ^  Cresswell,  37.] 

AsstTMPSiT  for  goods  sold  and  delivered.  Plea,  general  issue.  At 
the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  after  Trinity  term, 
1822,  the  following  appeared  to  be  the  facts  of  the  case :  The  plaintiffs 
are  linen-drapers,  and  the  defendant  came  to  their  shop  and  bargained 
for  various  articles.  A  separate  price  was  agreed  upon  for  each,  and 
no  one  article  was  of  the  value  of  £10.  Some  were  measured  in  his 
presence ;  some  he  marked  with  a  pencil ;  others  he  assisted  in  cutting 
from  a  larger  bulk.  He  then  desired  an  account  of  the  whole  to  be  sent 
to  his  house,  and  went  away.  A  bill  of  parcels  was  accordingly  made 
out  and  sent  by  a  shopman.  The  amount  of  the  goods  was  £70.  The 
defendant  looked  at  the  account,  and  asked  what  discount  would  be 
allowed  for  ready  money,  and  was  told  £5  per  cent. ;  he  replied  that  it 
was  too  little,  and  requested  to  see  the  person  of  whom  he  bought  the 
goods  (Baldey),  as  he  could  bargain  with  him  respecting  the  discount, 
and  said  that  he  ought  to  be  allowed  £20  per  cent.  The  goods  were 
afterwards  sent  to  the  defendant's  house,  and  he  refused  to  accept 
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them.  The  Lord  Chief  Justice  thought  that  this  was  a  contract  for 
goods  of  more  than  the  value  of  £10  within  the  meaning  of  the  17th 
section  of  the  Statute  of  Frauds,  and  not  within  any  of  the  exceptions 
there  mentioned,  and  directed  a  nonsuit ;  but  gave  the  plaintiffs  leave 
to  move  to  enter  a  verdict  in  their  favor  for  £70.  A  rule  having  accord- 
ingly been  obtained  for  that  purpose, 

Scarlett  and  E.  Zawes  now  shewed  cause.  It  is  quite  clear  that  this 
(vas  an  entire  contract  for  the  whole  of  the  goods.  Suppose  after  the 
bargain  for  them  all  was  made,  the  plaintiffs  had  refused  to  let  the 
defendant  have  some  one  particular  article,  they  could  not  have  com- 
pelled him  to  take  the  residue ;  or  if  one  of  the  articles  when  sent 
home  differed  from  that  bargained  for,  the  purchaser  might  have 
rejected  the  whole,  for  no  jury  would  ever  have  found  that  there  were 
separate  contracts,  and  have  compelled  him  to  take  that  part  which 
corresponded  with  the  order.  Then  as  to  the  supposed  acceptance,  the 
plaintiffs  always  retained  their  lien  for  the  price ;  the  defendant  had 
no  right  to  take  away  the  goods  without  paying  for  them,  nor  could  he 
have  maintained  trover  without  tendering  the  price.  There  was  not 
then  any  such  change  of  possession  as  contemplated  by  the  statute. 

Denman  and  Piatt,  contra.  The  plaintiffs  are  entitled  to  a  verdict 
on  both  grounds.  For  there  was  a  separate  and  distinct  bargain  for 
each  article ;  and  even  if  that  were  not  so,  the  defendant  accepted  the 
goods,  so  as  to  take  the  case  out  of  the  Statute  of  Frauds.  Whether 
the  contracts  were  several  or  not  cannot  depend  upon  the  time  when 
the  various  articles  were  purchased,  but  upon  what  jjassed  at  the  mak- 
ing of  the  bargain.  Now  it  was  distinctly  proved  that  a  separate  price 
was  fixed  upon  each  article,  and  the  purchase  of  each  was  complete 
before  the  parties  went  on  to  bargain  for  any  others.  If  that  be  not 
so,  it  will  be  difiicult  to  deteiTuine  what  space  of  time  must  elapse 
between  the  purchase  of  any  two  articles,  in  order  to  make  the  con- 
tracts separate.  In  Emmerson  v.  Heelis  ^  it  was  held  that  the  pur- 
chaser of  several  lots  at  an  auction  was  to  be  considered  as  making  a 
separate  contract  for  each  lot.  Had  the  defendant  left  the  shop  for  a 
few  minutes  between  the  purchase  of  each  article,  that  certainly  would 
have  made  them  separate  contracts,  and  there  does  not  appear  to  be 
any  substantial  difference  between  such  a  case  and  the  present.  Then 
as  to  the  second  point,  there  was  a  complete  delivery  and  acceptance 
within  the  meaning  of  the  statute.  There  was  a  complete  change  in 
the  state  of  the  property.  The  defendant  assisted  in  measuring  the  arti- 
cles, and  in  severing  them  from  the  bulk  ;  the  price  of  each  was  fixed; 
so  that  nothing  remained  to  be  done  before  they  were  to  be  delivered 
to  the  defendant.  The  change  of  property  was  therefore  complete. 
Rugg  V.  Minett.2  Some  the  defendant  actually  marked  with  a  pencil; 
and  in  Hodgson  v.  Le  Bret '  that  was  considered  as  an  acceptance.  So 
1  2  Taunt.  38.  2  11  East,  210.  3  ]  Campb.  233. 
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also  was  cutting  off  the  pegs  in  pipes  of  wine.  Anderson  v.  Scot.^  The 
poUcy  of  the  Statute  of  Frauds  was,  that  a  mere  verbal  agreement 
should  not  bind ;  but  it  does  not  apply  where  any  act  has  been  done 
to  shew  the  approval  of  the  contract.  Chaplin  v.  Rogers,^  Elmore 
V.  Stone,''  Searle  and  others  v.  Keeves.^  [Holeotd,  J.  Hanson  v. 
Armitage  '  and  Carter  v.  Toussaint  °  are  strong  authorities  against  you.] 
In  the  former  the  purchaser  had  not  exercised  any  judgment  on  the 
article  ordered,  and  in  the  latter  the  firing  of  the  horse  was  the  act  of 
both  parties,  and  not  done  to  shew  an  approval  of  the  contract.  Neither 
does  Howe  v.  Palmer '  apply,  for  the  goods  were  severed  by  the  vendor 
alone.  With  respect  to  the  vendor's  right  of  lien,  that  has  never  been 
decided  to  be  the  criterion  by  which  cases  of  this  nature  are  to  be 
judged  of  Indeed  lien  imports  that  the  property  has  passed.  [Hol- 
eotd, J.  If  the  property  has  passed  subject  to  a  lien,  is  that  a  dehvery 
and  acceptance  within  the  meaning  of  the  statute  ?] 

Abbott,  C.  J.  We  have  given  our  opinion  upon  more  than  one 
occasion  that  the  29  Car.  2,  c.  3,  is  a  highly  beneficial  and  remedial 
statute.  We  are  therefore  bound  so  to  construe  it  as  to  further  the 
object  and  intention  of  the  Legislature,  which  was  the  prevention  of 
fraud.  It  appeared  from  the  facts  of  'this  case  that  the  defendant  went 
into  the  plaintiflf's  shop  and  bargained  for  various  articles.  Some  were 
severed  from  a  larger  bulk,  and  some  he  marked  in  order  to  satisfy 
himself  that  the  same  were  afterwards  sent  home  to  him.  The  first 
question  is  whether  this  was  one  entire  contract  for  the  sale  of  all  the 
goods.  By  holding  that  it  was  not,  we  should  entirely  defeat  the  object 
of  the  statute.  For  then  persons  intending  to  buy  many  articles  at  one 
time,  amounting  in  the  whole  to  a  large  price,  might  withdraw  the  case 
from  the  operation  of  the  statute  by  making  a  separate  bargain  for  each 
article.  Looking  at  the  whole  transaction,  I  am  of  opinion  that  the 
parties  must  be  considered  to  have  made  one  entire  contract  for  the 
whole  of  the  articles.  The  plaintiffs  therefore  cannot  maintain  this 
action  unless  they  can  shew  that  the  case  is  within  the  exception  of  the 
29  Car.  2,  c.  3,  §  17.  Now  the  words  of  that  exception  are  peculiar, 
"  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same."  It  would  be  difficult  to  find  words  more  distinctly 
denoting  an  actual  transfer  of  the  article  from  the  seller,  and  an  actual 
taking  possession  of  it  by  the  buyer.  If  we  held  that  such  a  transfer 
and  acceptance  were  complete  in  this  case,  it  would  seem  to  follow  as  a 
necessary  consequence  that  the  vendee  might  maintain  trover  without 
paying  for  the  goods,  and  leave  the  vendor  to  his  action  for  the  price. 
Such  a  doctrine  would  be  highly  injurious  to  trade,  and  it  is  satisfac- 
tory to  find  that  the  law  waiTants  us  in  saying  that  this  transaction  had 
no  such  effect. 

1  1  Campb.  285,  u  'i  1  East,  192.  '  1  Taunt.  458. 

*  2  Esp.  598.  5  5  B.  &  A.  557.  s  5  b.  &  A.  855. 

'  3  B.  &  A.  321. 
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Batlet,  J.  The  buyer  cannot  be  considered  to  have  actually 
received  the  goods,  when  they  have  remained  from  first  to  last  in  the 
possession  of  the  seller.  The  islaintiffs  are  not  assisted  by  the  excep- 
tion in  the  17th  section  of  the  Statute  of  Frauds.  Then  the  question 
is,  whether  there  was  a  separate  contract  for  each  article.  The  29  Car. 
2,  c.  3,  was  passed  to  guard  against  frauds  and  perjuries ;  and  it  must 
be  collected  from  the  17th  section  that  the  Legislature  thought  that  a 
contract  to  the  extent  of  £10  might  be  sufficient  to  induce  the  parties 
to  it  to  bring  tainted  evidence  into  court.  Now  it  is  conceded  here 
that  on  the  same  day,  and  indeed  at  the  same  meeting,  the  defendant 
contracted  with  the  plaintiffs  for  the  purchase  of  goods  to  a  much 
greater  amount  than  £10.  Had  the  entire  value  been  set  upon  the 
whole  goods  together,  there  cannot  be  a  doubt  of  its  being  a  contract 
for  a  greater  amount  than  £10  within  the  17th  section  of  the  statute; 
and  I  think  that  the  circumstance  of  a  separate  price  being  fixed  upon 
each  article  makes  no  such  difference  as  will  take  the  case  out  of  the 
operation  of  that  law.  It  has  been  asked  what  interval  of  time  must 
elapse  between  the  purchase  of  different  articles  in  order  to  make  the 
contract  separate ;  and  the  case  has  been  put  of  a  purchaser  leaving  a 
shop  after  making  one  purchase,  and  returning  after  an  interval  of  five 
or  ten  minutes  and  making  another.  If  the  return  to  the  shop  were 
soon  enough  to  warrant  a  supposition  that  the  whole  was  intended  to 
be  one  transaction,  I  should  hold  it  one  entire  contract  within  the 
meaning  of  the  statute.  I  am  therefore  of  opinion  that  this  rule  must 
be  discharged. 

HoLROTD,  J.  I  am  of  the  same  opinion.  The  intention  of  the  stat^ 
ute  was  that  certain  requisites  should  be  observed  in  all  contracts  for 
the  sale  of  goods  for  the  price  of  £10  and  upwards.  This  was  all  one 
transaction,  though  composed  of  different  parts.  At  first  it  appears  to 
have  been  a  contract  for  goods  of  less  value  than  £10,  but  in  the  course 
of  the  dealing  it  grew  to  a  contract  for  a  much  larger  amount.  At  last 
therefore  it  was  one  entire  contract  within  the  meaning  and  mischief 
of  the  Statute  of  Frauds,  it  being  the  intention  of  that  statute  that 
where  the  contract,  either  at  the  commencement  or  at  the  conclusion, 
amounted  to  or  exceeded  the  value  of  £10,  it  should  not  bind  unless 
the  requisites  there  mentioned  were  complied  with.  The  danger  of 
false  testimony  is  quite  as  great  where  the  bargain  is  ultimately  of  the 
value  of  £10,  as  if  it  had  been  originally  of  that  amount.  It  must 
therefore  be  considered  as  one  contract  within  the  meaning  of  the  act. 
With  respect  to  the  exception  in  the  17th  section,  it  may  perhaps  have 
been  the  intention  of  the  Legislature  to  guard  against  mistake  where 
the  parties  mean  honestly  as  well  as  against  wilful  fraud ;  and  the  things 
required  to  be  done  will  have  the  effect  of  answering  both  those  ends. 
The  words  are,  "  except  the  buyer  shall  accept  part  of  the  goods  so 
sold  and  actually  receive  the  same,  or  give  something  in  earnest  to 
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bind  the  bargain  or  in  part  of  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  signed  by  the  par- 
ties to  be  charged  by  such  conti-act,  or  their  agents  thereunto  lawfully 
authorized."  Each  of  those  particulars  either  shews  the  bargain  to  be 
complete,  or  still  further  that  it  has  been  actually  in  part  performed. 
The  change  of  possession  does  not  in  ordinary  cases  take  place  until 
the  completion  of  the  bargain ;  part  payment  also  shews  the  comple- 
tion of  it ;.  and  in  like  manner  a  note  or  memorandum  in  writing  signed 
by  the  parties  plainly  proves  that  they  understood  the  terms  upon 
which  they  were  deahng,  and  meant  finally  to  bind  themselves  by  the 
contract  therein  stated.  In  the  present  case  there  is  nothing  to  shew 
that  some  further  arrangement  might  not  remain  unsettled  after  the 
price  for  each  article  had  been  agreed  upon.  There  was  neither  note 
nor  memorandum  in  -vvriting;  no  part  of  the  price  was  paid,  nor  was 
there  any  such  change  of  possession  as  that  contemplated  by  the  stat- 
ute. Upon  a  sale  of  specific  goods  for  a  specific  price,  by  parting  with 
the  possession  the  seller  parts  with  his  lien.  The  statute  contemplates 
such  a  parting  with  the  possession  ;  and  therefore  as  long  as  the  seller 
preserves  his  control  over  the  goods  so  as  to  retain  his  lien,  he  prevents 
the  vendee  fi'om  accepting  and  receiving  them  as  his  own  within  the 
meaning  of  the  statute. 

Best,  J.  It  was  formerly  considered  that  a  delivery  of  the  goods 
by  the  seller  was  suflicient  to  take  a  case  out  of  the  17th  section  of  the 
Statute  of  Frauds ;  but  it  is  now  clearly  settled  that  there  must  be  an 
acceptance  by  the  buyer  as  well  as  a  delivery  by  the  seller.  The  stat- 
ute enacts  that,  where  the  bargain  is  for  something  to  the  value  of  £10, 
it  shall  not  bind,  unless  something  unequivocal  has  been  done  to  shew 
that  the  contract  is  complete.  Nothing  of  that  kind  having  been  done 
in  this  case,  if  the  dealing  is  to  be  considered  as  one  entire  transaction 
it  is  clear  that  the  plaintiffs  cannot  recover :  whatever  this  might  have 
been  at  the  beginning,  it  was  clearly  at  the  close  one  bargain  for  the 
whole  of  the  articles.  The  account  was  all  made  out  together,  and 
the  conversation  about  discount  was  with  reference  to  the  whole 
account.  It  is  therefore  very  distinguishable  from  Emmerson  v.  Hee- 
lis,  where  a  complete  bargain  was  made  as  to  each  article  as  soon  as 
the  auctioneer  had  signed  his  name  to  it.  Hule  discharged.  * 

1  See  Champion  v.  Short,  1  Campb.  53. — Ed. 
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HARMAN  V.  REEVE. 
In  the  Common  Pleas,  Mat  31,  1856. 

[Reported  in  25  Laiv  Journal  Reports,  Common  Pleas,  257.] 

The  declaration  stated  that  on  the  28th  of  June,  1855,  in  consider- 
ation that  the  plaintiff  bargained  with  the  defendant  to  sell,  and  then 
sold  to  him,  a  certain  mare  and  foal,  and  that  the  plaintiff  would  at 
his  own  expense  keep  and  feed  the  said  mare  and  foal  for  a  certain 
time,  to  wit,  until  Michaelmas  then  next  ensuing,  and  that  the  plain- 
tiff would  at  his  own  expense  maintain,  feed,  and  keep  a  certain  other 
mare  and  foal  belonging  to  the  defendant  for  and  during  the  period  ot 
six  weeks,  the  defendant  agreed  to  pu.rchase  from  the  plaintiff  the  mare 
and  foal  first-mentioned,  and  to  fetch  the  same  away  from  the  plaintiff's 
at  Michaelmas  aforesaid,  and  pay  to  the  plaintiff  the  sum  of  £30. 
Averment  of  performance  by  the  j)laintiff  of  all  things  on  his  part  to 
be  performed  ;  and  that  all  things  had  happened  to  entitle  the  plainfiff 
to  have  the  contract  performed  on  the  defendant's  part.  Breach,  that 
the  defendant  did  not  nor  would  fetch  away  the  mare  and  foal  so 
agreed  to  be  purchased  and  fetched  away,  or  either  of  them,  or  pay  to 
the  plaintiff  the  said  sum  of  £30.     S^oecial  damage. 

Plea  denying  the  contract. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  last  spring  assizes  for 
Norfolk,  when,  the  plaintiff  having  proved  his  case  as  stated  in  the 
declaration,  it  was  objected  on  behalf  of  the  defendant  that  the  con- 
tract was  not  in  writing,  as  required  by  the  17th  section  of  the  Statute 
of  Frauds ;  whereupon  his  Lordship  nonsuited  the  plaintiff,  and  resei-ved 
leave  to  him  to  move  to  enter  a  verdiqt  for  £30. 

O'lIaUey  having  obtained  a  rule  nisi  accordingly, 

Bijles,  Serjt.,  now  shewed  cause.  One  part  of  the  contract,  viz., 
that  which  relates  to  the  sale  of  the  plaintiff's  mare  and  foal  (which 
are  admitted  to  have  been  above  the  value  of  £10)  was  clearly  within 
the  17th  section  of  the  Statute  of  Frauds ;  but  the  other  part,  which 
relates  to  the  agistment  of  the  defendant's  mare  and  foal,  was  not;  and 
the  question  arises,  how  far  that  section  applies  to  such  a  contract. 
The  words  of  that  section  are,  "  That  no  contract  for  the  sale  of  any 
goods,  wares,  and  merchandises,  for  the  price  of  £10  sterling  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain  or  in  part  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents  thereunto  law- 
fully authorized."     This  is  not  the  case  of  a  divisible  contract,  for  the 
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consideration  on  one  side  is  the  payment  of  an  entire  sum.  Then  the 
cases  of  Mayfield  v.  Wadsley  ^  and  Mechelen  v.  Wallace  ^  shew  that  a 
contract  may  be  within  the  statute,  though  the  statute  does  not  apply 
to  the  whole  of  it.  In  the  latter  case  the  point  arose  under  the  4th 
section,  but  that  makes  no  difference  as  regards  the  present  question. 
Then  are  there  any  circumstances  which  take  the  case  out  of  the 
statute  ?  It  will  perhaps  be  urged,  on  behalf  of  the  plaintiff,  that  the 
defendant  by  allowing  the  mare  and  foal  to  remain  with  the  plaintiff 
constituted  the  plaintiff  the  defendant's  bailee,  and  that  so  there  was 
a  delivery  and  acceptance.  But  still  the  plaintiff  had  a  lien  for  the 
price,  and  without  payment  the  defendant  could  not  have  obtained 
possession,  and  to  satisfy  the  statute  there  must  be  both  acceptance 
and  delivery  of  the  goods  sold,  such  as  will  deprive  the  vendor  of  his 
lien  for  the  price.  Tempest  v.  Fitzgerald,*  Holmes  v.  Hoskins,*  Bill  v. 
Bament.^  The  present  case  cannot  be  distinguished  from  Holmes  v. 
Hoskins. 

[Williams,  J.  In  that  case  the  agistment  of  the  cattle  was  no  part 
of  the  original  bargain.] 

That  makes  the  case  a  stronger  authority  in  favor  of  the  present 
argument  that  the  bailment  does  not  amount  to  a  delivery  and  accept- 
ance to  satisfy  the  statute.  As  regards  the  agistment  of  the  defend- 
ant's mare  and  foal,  it  cannot  be  said  that  it  was  any  part  of  the  thing 
sold.  It  is  an  easement  conferring  a  settlement  (Rex  v.  Tollpuddle  ^), 
and  if  included  in  the  sale  ought  to  have  been  in  writing.  Nor  can  it 
be  said  that  any  grass  was  sold ;  and  if  any  was  sold,  grass  growing  is 
not  goods  within  the  meaning  of  the  statute ;  none  was  sold,  and  none 
was  accepted  and  received. 

G'Malley  and  Couch,  in  support  of  the  rule.  The  defendant's  argu- 
ment amounts  to  this,  that  if  there  be  a  contract  for  ever  so  great  an 
amount  not  within  the  statute,  yet  if  an  article  of  the  value  of  £10  be 
included  in  it  the  whole  contract  is  brought  within  the  statute.  Sup- 
pose A.  contracts  by  parol  to  train  twenty  horses  for  B.,  and  it  is  part 
of  the  bargain  that  B.  shall  purchase  a  horse  of  A.  for  more  than  £10, 
can  it  be  contended  that  if  A.  trains  the  twenty  horses  he  cannot 
recover  because  of  the  17th  section  ? 

[Jeevis,  C.  J.  It  does  not  follow  that  he  may  not  recover  for  the 
training  if  it  has  been  done.  Your  argument  is,  that  the  bargain  as  to 
the  training  takes  the  sale  of  the  horse  out  of  the  statute.] 

If  the  words  of  the  first  portion  of  the  17th  section  are  to  be  enlarged 
BO  as  to  include  a  contract  for  the  sale  of  goods  and  for  something  else 

1  3  B.  &  C.  357 ;  s.  c.  3  Law  J.  Rep.  K.  B.  31. 

2  7  Ad.  &  E.  49;  s.  c.  6  Law  J.  Eep.  (n.  s.)  K.  B.  217. 

3  3  B.  &  Aid.  680.  <  9  Exch.  Eep.  753. 

5  9  Mee.  &  W.  36;  8.  c.  11  Law  J.  Eep.  (n.  s.)  Exch.  81. 

6  4  Term  Eep.  671. 
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not  within  the  statute,  the  words  of  the  latter  part  of  the  section  must 
be  enlarged  also,  so  as  to  make  the  acceptance  and  receipt  of  any  part 
of  the  subject-matter  of  the  contract  an  acceptance  and  receipt  within 
the  meaning  of  the  section.  Then  there  has  been  such  an  acceptance 
and  receipt  in  the  present  case,  for  the  defendant  has  had  the  six  weeks' 
keep  of  his  mare  and  foal  which  he  contracted  for ;  he  has  had  the 
benefit  of  a  substantial  part  of  the  entire  contract. 

[Jeetis,  C.  J.  Have  you  considered  whether  the  plaintiff  could  not 
have  recovered  for  the  six  weeks'  keep  upon  the  principle  suggested  by 
Bayley,  B.,  in  Wood  v.  Benson  ?  ^  He  says,  "  It  by  no  means  follows 
that  because  you  cannot  sustain  a  contract  in  the  whole,  you  cannot 
sustain  it  in  part,  provided  your  declaration  be  so  framed  as  to  meet 
the  proof  of  that  part  of  the  contract  which  is  good."  The  plaintiff 
here  has  elected  to  sue  on  the  entire  contract.] 

[Williams,  J.  The  same  principle  is  referred  to  in  Lord  Falmouth 
V.  Thomas  ^  and  Thomas  v.  Williams.'] 

The  contract  is  indivisible,  and  the  plaintiff  cannot  be  put  to  sue  for 
a  portion  only.  He  may  well  say,  I  would  not  have  contracted  to 
agist  the  defendant's  mare  and  foal  at  all,  or  at  the  price,  unless  the 
defendant  purchased  my  mare  and  foal.  All  that  is  required  by  the 
statute  is  some  evidence  to  shew  that  the  contract  was  made,  as  was 
said  by  Alderson,  B.,  in  Scott  v.  The  Eastern  Counties  Railway  Com- 
pany:* "If  I  make  a  contract  for  goods  already  made  and  goods  to 
be  made,  and  I  accept  the  goods  made,  it  shews  that  I  made  the  con- 
tract ;  which  is  what  the  act  means."  Elliott  v.  Thomas  ^  establishes 
the  same  construction.  There  was  such  evidence  in  this  case.  But 
the  17th  section  has  no  application  to  a  mixed  contract  like  the  pres- 
ent. The  cases  cited  on  the  other  side  were  decided  on  the  4th  sec- 
tion, and  do  not  apply.  That  section  contains  an  absolute  prohibition 
with  respect  to  the  subject-matters  referred  to  in  it,  viz.,  the  sale  of 
lands,  without  reference  to  the  value  or  any  thing  else ;  and  it  may  well 
be  that  a  contract  for  the  sale  of  lands  of  the  value  of  £1  and  of  goods 
of  the  value  of  £100  should  be  absolutely  void,  unless  in  writing,  by 
reason  of  that  absolute  prohibition.  But  the  17th  section  allows  other 
evidence  of  the  contract  besides  writing.  The  case  of  Mayfield  v. 
Wadsley  does  not  decide  that  a  mixed  contract  is  within  the  17th  sec- 
tion, and  in  Mechelen  v.  Wallace  the  hiring  of  the  house  and  furniture 
was  one  contract  and  could  not  be  divided,  for  unless  the  party  hiring 
got  the  house  he  could  not  enjoy  the  furniture,  and  the  4th  section 
applied.    Further,  on  the  face  of  this  contract  it  cannot  be  said  that 

»  2  Cr.  &  J.  95. 

2  1  Cr.  &  M.  89;  s.  c.  2  Law  J.  Rep.  (n.  s.)  Exch.  57. 

3  10  B.  &  C.  684  ;  s.  c.  8  Law  J.  Rep.  K.  B.  314. 

*  12  Mee.  &  W.  33;  s.  o.  13  Law  J.  Rep.  (n.  s.)  Exch.  14. 
5  3  Ibid.  170;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Exch.  129. 
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the  mare  and  foal  were  sold  at  the  price  of  £10  so  as  to  bring  the  case 

within  the  words  of  the  17th  section. 

[Jbevis,  J.    That  might  have  been  shewn  by  parol.    This  was  a 

sale  of  an  article  to  be  delivered  at  a  future  day,  and  the  7th  section  of 

Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  substitutes  the  word  "  value " 

for  "price."] 

[Syles,  Serjt.,  referred  to  Lord  Abinger's  judgment  in  Scott  v.  The 

Eastern  Counties  Railway  Company,  that  the  two  statutes  must  be 

construed  as  incorporated  together.] 
As  to  the  argument  that  the  contract  for  agistment  ought  to  have 

been  in  writing  as  being  for  an  interest  in  land,  Jones  v.  Flint  ^  decides 

the  contrary.     The  cases  of  Tempest  v.  Fitzgerald  and  Holmes  v.  Hos- 

kins  are  distinguishable,  for  in  the  present  case  the  agistment  was  a 
material  part  of  the  original  contract,  whereas  in  those  it  was  not. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  now  well  settled  that  the  7th  section  of  Lord  Tenterden's  Act,  9 
Geo.  4,  c.  14,  and  the  17th  section  of  the  Statute  of  Frauds  are  to  be 
read  together,  and  the  enactments  of  the  latter  statute  are  extended 
to  all  contracts  for  the  sale  of  goods  of  the  value  of  £10  and  upwards. 
The  effect  of  that  is  to  substitute  the  word  "  value "  for  the  word 
"price  "  in  the  17th  section  of  the  Statute  of  Frauds,  so  as  to  adopt  one 
uniform  rule  in  all  cases ;  and  the  17th  section  must  now  be  read,  "  no 
contract  for  the  sale  of  any  goods,  &c.,  of  the  value  of  £10  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain  or  in  part  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made,"  &c.  Now  the 
present  is  the  case  of  a  contract  for  th-e  sale  of  goods  above  the  value 
of  £10,  for  there  is  no  doubt  that  the  plaintiff's  mare  and  foal  were 
worth  more  than  £10 ;  and  although  that  may  not  very  distinctly  appear 
upon  the  face  of  the  contract,  still  it  might  and  would  have  been  shewn 
by  parol  evidence.  Then  it  is  a  contract  for  the  sale  of  the  plaintiff's 
mare  and  foal  above  the  value  of  £10  ;  and  it  is  not  the  less  so  because 
something  else  is  included  in  it ;  and  there  is  no  note  or  memorandum 
in  writing.  Prima  facie,  therefore,  the  case  is  within  the  statute,  the 
principal  subject-matter  of  the  contract  being  the  sale  of  the  plaintiff's 
mare  and  foal  to  the  defendant,  the  rest  being  merely  ancillary  to  it ; 
but  even  if  this  be  not  so,  it  is  still  a  contract  for  the  sale  of  goods 
above  the  value  of  £10,  and  as  such  I  think  cannot  be  enforced.  But 
then  it  is  argued  that  there  has  been  an  acceptance,  which  takes  the 
case  out  of  the  statute.  I  think  not,  for  there  has  been  no  acceptance 
of  the  "  goods  so  sold,"  —  that  is,  of  the  plaintiff's  mare  and  foal,  —  but 
the  defendant  has  had  the  enjoynxent  of  something  else  engrafted 
upon  the  contract,  and  that  does  not  satisfy  the  statute.  And  there  is 
1  10  Ad.  &  E.  753 ;  s.  c.  9  Law  J.  Eep.  (n.  s.)  Q.  B.  252. 
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no  hardship  in  our  so  deciding,  for  the  plaintiff  is  still  at  liberty  to  re- 
cover for  the  price  of  the  agistment  of  the  defendant's  mare  and  foal. 
The  answer  given  to  this  suggestion  by  Mr.  Couch  is,  that  the  plain- 
tiff would  not  have  contracted  for  the  agistment  of  the  defendant's 
mare  and  foal  unless  the  whole  contract  had  been  entered  into,  and 
that  it  is  unfair  that  he  should  recover  for  part  only.  But  that  is  a 
sort  of  thing  that  occurs  daily.  I  agi-ee  to  let  a  house  to  a  man  for  a 
term  of  years,  and  he  enters  under  the  promise  of  a  lease  and  occu- 
pies for  a  year,  when  I  sue  him  for  use  and  occupation.  It  would 
be  no  answer  for  him  to  say,  "  I  should  not  have  entered  at  all,  unless 
you  had  agreed  to  grant  me  a  lease."  If  entitled  to  a  lease,  it  is  his 
own  fault  if  he  does  not  get  it ;  and  it  is  no  reason  because  by  his 
own  fault  he  has  failed  to  get  all  he  was  entitled  to,  that  he  should 
not  pay  for  what  he  has  had.  In  this  case  the  plaintiff  may  recover 
for  the  agistment  of  the  defendant's  mare  and  foal  when  he  properly 
sues  for  it ;  but  he  cannot  recover  the  price  of  his  own  mare  and  foal. 
"  It  by  no  means  follows,"  as  said  by  Bayley,  B.,  "  because  you  cannot 
sustain  a  contract  in  the  whole,  you  cannot  sustain  it  in  part,  provided 
your  declaration  be  so  framed  as  to  meet  the  proof  of  that  part  of  the 
contract  which  is  good." 

Williams,  J.  I  am  of  the  same  opinion.  It  is  admitted  that  this 
is  a  contract  for  the  sale  of  goods  of  the  value  of  £10  and  upwards. 
The  contract  price  which  the  defendant  was  to  pay,  £30,  included 
other  matters  not  within  the  statute,  but  the  price  was  indivisible, 
and  the  contract  was  properly  declared  on  as  an  entire  contract ;  and 
I  do  not  think  it  comes  within  the  class  of  cases  alluded  to  by  Bayley, 
B.,  for  it  is  not  a  contract  capable  of  being  divided.  That  being  so, 
the  cases  decided  under  the  4th  section  of  the  Statute  of  Frauds  are 
analogous  to  the  present,  and  this  is  the  case  of  a  contract  for  the 
sale  of  goods  of  the  value  of  £10  which  cannot  be  enforced  because  it 
is  not  brought  within  any  of  the  exceptions  mentioned  in  the  17th 
section.  It  is  clear  that  the  buyer  did  not  give  any  thing  in  earnest  to 
bind  the  bargain  or  in  part  payment,  and  that  there  was  no  memoran- 
dum in  writing ;  and  the  only  question  is,  whether  there  has  been  an 
acceptance  and  receipt  of  part  of  the  goods  so  sold.  I  think  that  it 
cannot  by  any  latitude  of  construction  be  so  said,  and  that  the  case  was 
not  brought  within  any  of  the  exceptions.  I  agree  with  the  Lord 
Chief  Justice,  that  although  the  plaintiff  is  not  in  a  condition  to  en- 
force this  contract,  he  may  nevertheless  enforce  the  contract  which 
the  law  will  imply  from  the  defendant's  enjoyment  of  that  which  he 
has  enjoyed. 

Ceowdee,  J.  I  am  of  the  same  opinion.  This  is  an  entire  con- 
tract for  £30,  and  it  was  argued  that,  because  there  was  no  fixed 
price  for  the  mare  and  foal,  the  case  did  not  fall  within  the  statute. 
But  looking  at  the  7th  section   of  Lord  Tenterden's  Act  with  the 
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17th  section  of  the  Statute  of  Frauds,  the  question  is,  whether  this  is 
not  a  contract  for  the  sale  of  goods  of  the  value  of  £10  or  upwards. 
It  could  not  be  disputed  upon  the  argument  that  the  mare  and  foal 
were  the  principal  subject-matter  of  the  contract,  and  that  the  agist- 
ment was  but  an  inferior  part  of  it ;  and  although  that  is  included 
in  it,  the  contract  for  the  sale  of  the  mare  and  foal  still  remains, 
and  clearly  comes  within  the  meaning  of  the  17th  section.  The 
contract  is  entire,  and  cannot  be  sued  on  unless  it  is  in  writing,  or 
brought  within  some  one  of  the  other  exceptions  in  that  section.  Be- 
ing within  the  statute,  the  only  question  is,  whether  there  has  been  any 
acceptance  of  the  goods  so  sold.  The  goods  so  sold  in  this  case  were 
the  mare  and  foal,  not  the  agistment ;  there  has  been  no  acceptance  of 
them,  and  it  is  impossible  to  say  there  has  been  any  acceptance  of  any 
part  of  the  goods  so  sold  within  the  meaning  of  the  statute,  and  I 
think  therefore  that  this  rule  should  be  discharged. 

Rule  discharged} 


SECTION  IV. 

^^JEkccept  the  Buyer  shall  accept  Part  of  the  Goods  so  sold,  and  actually 
receive  the  same."  ^ 

SEARLE  BT  Alt.  v.  KEEVES. 
At  Guildhall,  coram  Eyre,  C.  J.,  December,  1797. 

[Reported  in  2  Espinasse,  598.] 

This  was  an  action  on  the  case  for  the  non-performance  of  a  contract. 

Plea,  non  assumpsit. 

The  declaration  stated  *hat,  in  consideration  that  the  plaintiff  had 
bought  of  the  defendant  twenty  barrels  of  rice,  at  the  price  of  17s.  per 
hundred  weight,  the  defendant  undertook  to  deliver  that  quantity,  and 
assigned  the  breach  in  the  non-delivery. 

1  Willes,  J.,  had  gone  to  chambers. 

'^  "If  we  seek  for  the  meaning  of  the  enactment,  judging  merely  from  its  words, 
and  without  reference  to  decisions,  it  seems  that  this  provision  is  not  complied  with 
unless  the  two  things  concur  :  the  buyer  must  accept,  and  he  must  actually  receive 
part  of  the  goods ;  and  the  contract  will  not  be  good  unless  he  does  both.  And  this 
is  to  be  borne  in  mind,  for  as  there  may  be  an  actual  receipt  without  any  acceptance, 
80  may  there  be  an  acceptance  without  any  receipt.  In  the  absence  of  authority,  and 
judging  merely  from  the  ordinary  meaning  of  language,  one  would  say  that  an  accept- 
ance of  part  of  the  goods  is  an  assent  by  the  buyer,  meant  to  be  final,  that  this  part  of 
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The  evidence  for  the  plaintiffs  in  support  of  this  declaration  was, 
that  on  the  26th  of  September  one  of  the  plaintiffs  having  been  at  the 
tlie  goods  is  to  be  taken  by  him  as  liis  property  under  the  contract,  and  as  so  far  satis- 
fying the  contract.  So  long  as  the  buyer  can,  without  self-contradiction,  declare  that 
the  goods  are  not  to  be  taken  in  fulfilment  of  the  contract,  he  has  not  accepted  them. 
And  it  is  immaterial  whether  his  refusal  to  take  the  goods  be  reasonable  or  not.  If  he 
refuses  the  goods,  assigning  grounds  false  or  frivolous,  or  assigning  no  reasons  at  all, 
it  is  still  clear  that  he  does  not  accept  the  goods,  and  the  question  is  not  whether  he 
ouglit  to  accept,  but  whether  he  has  accepted  them.  The  question  of  acceptance  or  not 
is  a  question  as  to  what  was  the  intention  of  the  buyer  as  signified  by  his  outward 
acts. 

"  The  receipt  of  part  of  the  goods  is  the  taking  possession  of  them.  When  the 
seller  gives  to  the  buyer  the  actual  control  of  the  goods,  and  the  buyer  accepts  such 
control,  he  has  actually  received  them.  Such  a  receipt  is  often  evidence  of  an  accept- 
ance, but  it  is  not  the  same  thing  ;  indeed  the  receipt  by  the  buyer  may  be,  and  often 
is,  for  the  express  purpose  of  seeing  whether  he  will  accept  or  not.  If  goods  of  a 
particular  description  are  ordered  to  be  sent  by  a  carrier,  the  buyer  must  in  every  case 
receive  the  package  to  see  whether  it  answers  his  order  or  not ;  it  may  even  be  reason- 
able to  try  part  of  the  goods  by  using  them;  but  though  this  is  a  very  actual  receipt, 
it  is  no  acceptance  so  long  as  the  buyer  can  consistently  object  to  the  goods  as  not 
answering  his  order.  It  follows  from  this  that  a'  receipt  of  goods  by  a  carrier  or  on 
board  ship,  though  a  suflicient  delivery  to  the  purchaser,  is  not  an  acceptance  by  him 
so  as  to  bind  the  contract ;  for  the  carrier,  if  he  be  an  agent  to  receive,  is  clearly  not 
one  to  accept  the  goods. 

"  On  the  whole  the  cases  are  pretty  consistent  with  these  suggestions  and  with  each 
other,  as  to  what  forms  an  acceptance  within  the  statute,  though  not  as  to  the  strength 
of  the  proof  required  to  establish  it.  On  the  question  of  what  constitutes  an  actual 
receipt  there  is  some  difiiculty  in  reconciling  the  cases,  but  we  shall  return  to  this  part 
of  the  subject  after  citing  a  few  cases  to  shew  what  is  an  acceptance."  Blackburn  on 
Sale,  pp.  22-21. 

"  The  cases,  as  has  been  already  observed,  are  not  quite  so  easily  reconciled  upon 
the  question  of  wliat  constitutes  an  actual  receipt.  There  can  be  no  question  that  an 
actual  removal  of  the  goods  by  the  purchaser  is  an  actual  receipt  by  him  ;  and  when 
the  goods  are  in  the  hands  of  a  third  party,  it  is  pretty  clear  that  as  soon  as  the  ven- 
dor, the  purchaser,  and  the  bailee  agree  together  that  the  bailee  shall  cease  to  hold  the 
goods  for  the  vendor  and  shall  hold  them  for  the  purchaser,  that  is  an  actual  receipt 
by  the  purchaser,  though  the  goods  themselves  remain  untouched.  They  were  in  the 
possession  of  an  agent  for  the  vendor  and  so  in  contemplation  of  law  in  that  of  the 
vendor  himself,  and  they  become  in  the  possession  of  an  agent  for  the  purcliaser  and 
so  in  that  of  the  purchaser  himself;  and  it  can  make jio  diflference  wliether  this  is  by 
a  change  in  the  person  of  the  holder  of  the  goods  or  merely  in  his  character.  So  far 
the  question  of  whether  there  has  been  a  receipt  of  part  of  the  goods  by  the  purcliaser 
or  not  is  identically  the  same  as  whether  the  vendor  has  so  parted  with  possession  as 
to  put  an  end  to  his  lien  as  to  that  part  of  the  goods.  .  .  .  But  wlien  the  goods  are  in 
the  custody  of  the  vendor  himself  or  his  immediate  servants,  and  not  of  a  middleman, 
there  is  a  difficulty.  It  will  be  seen  in  its  proper  place  that  when  the  purchaser  or 
his  assigns  and  the  vendor  come  to  an  agreement  that  the  vendor  shall  cease  to  hold 
the  goods  as  vendor,  and  shall  hold  them  as  an  agent  of  the  owner  of  the  goods,  liis 
rights  as  vendor  are  gone ;  and  though  the  cases  now  show  that  such  an  agreement 
between  the  vendor  and  the  original  purchaser  himself  must  be  proved  by  stronger 
evidence  than  one  between  him  and  a  sub-vendee,  it  does  not  seem  disputed  that  such 
an  agreement  may  be  made.  At  one  time  tlie  weight  of  authority  was  that  such  an 
agreement  was  to  be  readily  presumed ;  now  the  weight  of  authority  is  that  such  an 
agreement  must  be  very  distinctly  proved,  and  that  unless  the  vendor's  lien  on  some 
part  of  the  goods  be  gone  there  cannot  be  an  actual  receipt."    Id.,  pp.  28-29. 
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house  of  the  defendant,  the  defendant  told  him  that  he  had  a  quantity 
of  rice  to  sell,  but  there  was  no  evidence  to  prove  any  contract  made 
at  that  time.  The  plaintiffs  produced  an  order  on  Bennet  &  Co.  to 
deliver  to  them  20  barrels  of  rice,  which  was  signed  by  Keeves ;  and 
witnesses  proved  that  Keeves  had  told  him  [them]  that  he  had  sold 
20  barrels  of  rice  to  Mr.  Searle,  at  17s.  per  hundred;  and  that  he 
was  a  fool  for  selling  it  so  soon,  as  the  price  of  rice  had  advanced. 

The  plaintiffs  then  proved  the  delivery  of  the  order  for  the  rice  to 
the  warehouseman  of  Bennet  &  Co. ;  and  that,  the  rice  not  being  then 
taken  away,  Keeves  on  the  2d  of  October  countermanded  the  delivery 
to  Searle  the  plaintiff,  in  consequence  of  which  Bennet  &  Co.  refused 
to  deliver  the  rice  to  Searle,  who  sent  for  it  on  the  10th  of  October 
following. 

The  counsel  for  the  defendant  contended  that  as  to  this  count  the 
plaintiffs  ought  to  be  nonsuited ;  they  said  that  the  Statute  of  Frauds 
in  all  cases  of  sales  of  goods  required  a  note  in  writing  specifying  the 
terms  of  the  contract,  and  being  meant  to  guard  against  fraud  in  con- 
tracts made  it  necessary  to  specify  particularly  what  the  terms  of  the 
sale  were :  in  this  case  there  was  no  specification  of  the  terms ;  the  only 
evidence  was  the  order  for  the  delivery  by  the  defendant,  which  did 
not  specify  any  thing  as  to  the  price,  so  that  it  was  not  a  sufficient  note 
in  writing  under  the  statute. 

Etee,  C.  J.  The  Statute  of  Frauds  does  not  attach  where  there 
has  been  earnest  or  a  delivery  of  a  part  of  the  things  sold ;  I  think 
there  has  been  in  this  case  a  delivery  of  the  whole.  Keeves  the 
defendant  gave  an  order  for  the  delivery  upon  Bennet  &  Co.,  in  whose 
possession  the  rice  then  was ;  this  satisfies  the  statute,  and  the  plaintiffs 
are  entitled  to  recover. 

The  plaintiffs  accordingly  had  a  verdict. 


CHAPLIN  V.  ROGERS. 

In  the  King's  Bench,  January  29,  1800. 

[Reported  in  1  East,  192.] 

In  an  action  for  goods  sold  and  delivered  the  case  proved  was  that, 
the  parties  being  together  in  the  plaintiff's  farm-yard,  the  defendant, 
after  some  objections  and  doubts  upon  the  quality  of  a  stack  of  hay 
(particularly  the  inside  part)  then  standing  in  the  yard,  agreed  to  take 
it  at  2s.  6d.  per  hundred  weight.  Soon  after  he  sent  a  farmer  to  look 
at  it,  whose  opinion  was  unfavorable.    But  about  two  months  after- 
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wards  another  farmer  of  tlie  name  of  Loft  agi-eed  with  the  defendant 
for  the  purchase  of  some  of  this  hay  still  standing  untouched  in  the 
plaintiff's  yard,  and  the  defendant  told  Loft  to  go  there  and  ask  what 
condition  it  was  in,  saying  he  had  only  agreed  for  it  if  it  were  good. 
The  plaintiff  having  informed  Loft  it  was  in  a  good  state,  he  agreed  -to 
give  the  defendant  3s.  9d.  per  hundred  weight  for  it,  the  defendant 
having  told  him  that  he  had  agreed  to  give  the  plaintiff  3s.  6d.  for  it. 
Loft  thereupon  brought  away  thirty-six  hundred  weight;  but  this. latter 
fact  was  without  the  knowledge   and   against  the  direction  of  the 
defendant.     There  was  a  contrariety  of  evidence  as  to  the  quality  of 
the  hay  when  the  stack  was   afterwards   cut.     At  the   trial  before 
Hotham,  B.,  on  the  last  Norfolk  circuit,  Sellon,  Serjt.,  for  the  defendant, 
objected  that  the  contract  of  sale  was  fraudulent  and  void  by  the 
Statute  of  Frauds,  being  for  the  sale  of  a  commodity  no  part  of  which 
was  delivered,  and  of  which  there  was  no  acceptance  by  the  defendant. 
But  the  learned  judge  left  it  to  the  jury  to  decide  whether  the  sale 
had  been  fraudulent,  and  whether  under  the  circumstances  there  had 
been  an  acceptance  by  the  defendant ;  and  they  found  for  the  plaintiff 
on  both  points,  and  gave  him  £50  damages,  being  the  value  of  the  hay 
at  the  price  agreed  for.     In  the  last  term  a  rale  was  obtained  calUng 
on  the  plaintiff  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  had,  on  the  grounds  that  the  learned  judge  had  left 
that  as  a  question  of  fact  to  the  jury  which  he  himself  ought  to  have 
decided  as  an  objection  in  point  of  law  arising  on  the   Statute  of 
Frauds  ;  and  because  the  evidence  did  not  warrant  the  verdict.  ' 

Wilson  now  shewed  cause.  The  objection  may  either  be  regarded 
as  arising  upon  the  Statute  of  Frauds,^  or  upon  the  form  of  the  count 
for  goods  sold  and  delivered,  which  requires  proof  of  a  delivery  as  well 
as  a  sale.  Now  there  was  sufficient  evidence  of  a  delivery  to  and 
acceptance  by  the  defendant,  and  the  jury  havmg  found  the  fact  with 
the  plaintiff  the  case  is  taken  out  of  the  Statute  of  Frauds.  The  bulk 
of  the  commodity  purchased  precluded  any  actual  delivery  of  it;  hut 
that  which  took  place  was  tantamount  to  it.  Both  parties  were  upon 
the  spot  at  the  time,  and  considered  the  bargain  as  concluded  and  the 
stack  in  the  possession  of  the  defendant.  The  defendant  afterwards 
acted  upon  it  as  such,  and  sold  part  of  it  to  another  person,  which  is 
evidence  in  itself  of  his  having  taken  possession  of  it.  Besides,  that 
person  actually  removed  part  of  it  away ;  and  though  this  is  stated  to 
have  been  against  the  defendant's  direction,  yet  that  cannot  avail  as 
between  these  parties,  with  respect  to  whom  Loft  must  be  considered 
as  the  defendant's  agent  acting  within  the  scope  of  his  authority,  the 
excess  being  without  the  knowledge  of  the  plaintiff.  The  question  of 
fraud  left  to  the  jury  was  as  to  the  existence  of  any  fraud  in  fact. 

Garme,  contra.     The  form  of  the  declaration  required  proof  of  a 
1  29  Car.  2,  c.  3,  §  17. 
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delivery  in  fact  of  tlie  goods,  otherwise  the  count  for  goods  bargained 
and  sold  would  be  useless.  Though  the  jury  were  the  proj^er  judges 
how  far  the  plaintiff  had  been  guilty  of  any  fraud  in  fact,  yet  the  judge 
ought  to  have  decided  upon  the  question  of  law  submitted  to  him, 
whether  upon  the  case  proved  it  did  not  fall  within  the  Statute  of 
Frauds. 

LoED  KJBNTON,  C.  J.  It  is  of  great  consequence  to  preserve  unim- 
paired the  several  provisions  of  the  Statute  of  Frauds,  which  is  one 
of  the  wisest  laws  in  our  statute  book.  My  opinion  will  not  infringe 
upon  it ;  for  here  the  report  states  that  the  question  was  specifically 
left  to  the  jury  whether  or  not  there  were  an  acceptance  of  the  hay  by 
the  defendant,  and  they  have  found  that  there  was,  which  puts  an  end 
to  any  question  of  law.  I  do  not  mean  to  disturb  the  settled  construc- 
tion of  the  statute,  that  in  order  to  take  a  contract  for  the  sale  of  goods 
of  this  value  out  of  it  there  must  be  either  a  part  delivery  of  the  thing 
or  a  part  payment  of  the  consideration,  or  the  agreement  must  be 
reduced  to  writing  in  the  manner  therein  specified.  But  I  am  not  sat- 
isfied in  this  case  that  the  jury  have  not  done  rightly  in  finding  the 
fact  of  a  delivery.  Where  goods  are  ponderous,  and  incapable  as  here 
of  being  handed  from  one  to  another,  there  need  not  be  an  actual 
delivery ;  but  it  may  be  done  by  that  which  is  tantamount,  such  as  the 
delivery  of  the  key  of  a  warehouse  in  which  the  goods  are  lodged,  or 
by  delivery  of  other  indicia  of  property.  Now  here  the  defendant 
dealt  with  this  commodity  afterwards  as  if  it  were  in  his  actual  posses- 
sion ;  for  he  sold  part  of  it  to  another  person.  Therefore,  as  upon  the 
whole  justice  has  been  done,  the  verdict  ought  to  stand. 

The  other  judges  agreed  that  there  was  sufBcient  evidence  of  a 
delivery  to  and  acceptance  by  the  defendant  to  leave  to  the  jury. 

Hide  discharged.  * 


KENT  V.  HUSKINSON. 
In  the  Common  Pleas,  November  19,  1802. 

[Reported  in  3  Bosanquet  ^  Puller,  233.] 

This  was  an  action  for  goods  sold  and  deUvered,  and  was  tried  before 
Lord  Alvanley,  C.  J.,  at  the  Westminster  sittings  in  this  term,  when 
the  following  circumstances  appeared  in  evidence  :  The  subject  of  the 
action  was  a  bale  of  sponge  sent  by  the  plaintiff,  a  wholesale  dealer  iu' 
that  article  residing  in  London,  to  the  defendant,  a  retail  dealer  resid- 
ing in  Staffordshire.     Some  short  time  before  the  sponge  was  sent  by 

1  See  Vincent  v.  Gennond,  11  John.  283.  —  Ed. 
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the  plaintiff,  he  had  been  at  the  place  where  the  defendant  resided,  and 
had  received  from  him  a  verbal  order  under  which  he  had  acted  in 
sending  the  sponge  ;  and  the  price  charged  was  11«.  per  pound,  amount- 
ing altogether  to  £75.  Soon  after  the  sponge  was  sent,  the  defendant 
wi-ote  the  following  letter  to  the  plaintiff:  "After  receiving  a  letter 
from  your  house  in  town,  stating  the  bale  of  sponge  was  sent  by  your 
direction,  I  called  in  a  friend  or  two  who  are  competent  judges  of  the 
article,  and  asked  them  to  say,  according  to  the  present  price  of  sponge, 
what  it  was  worth ;  the  answer  was,  not  more  than  6s.  per  pound ; 
have  therefore  returned  it  to  you  by  the  same  conveyance  it  was  for- 
warded by  to  this  place.  In  future  will  select  what  sponge  I  may  want 
personally,  otherwise  will  appoint  some  confidential  friend  for  that  pur- 
pose." The  plaintiff's  son  being  at  the  defendant's  house  soon  after 
the  sponge  was  returned,  was  told  by  him  that  he  had  resolved  not  to 
keep  the  article,  because  it  was  not  so  good  as  he  had  expected.  It 
was  objected  for  the  defendant  that  inasmuch  as  this  was  a  contract 
for  the  sale  of  goods  of  more  than  £10  value,  the  case  fell  within  the 
17th  section  of  the  Statute  of  Frauds  for  want  of  a  note  or  memoran- 
dum in  writing,  and  consequently  the  plaintiff  could  not  recover.  His 
Lordship,  being  of  this  opinion,  nonsuited  the  plaintiff. 

Shepherd,  Serjt.,  now  moved  to  set  aside  the  nonsuit,  and  reUed  on 
the  words  of  the  17th  section  of  the  Statute  of  Frauds,  which  declares 
contracts  for  the  sale  of  goods  void  "  except  the  buyer  shall  accept  part 
of  the  goods  so  sold  or  [and]  actually  receive  the  same  ; "  within  which 
exception  he  contended  the  present  case  fell,  for  that  the  object  of  the 
statute  was  either  that  there  should  be  a  contract  in  writing,  or  that 
some  act  should  be  done  by  the  party  as  evidence  of  his  having 
received  the  goods ;  the  latter  of  which  objects  he  insisted  was  satisfied 
by  what  had  taken  place  in  the  present  case,  for  that  though  the 
defendant  had  not  accepted  the  bale  of  sponge  without  any  qualifica- 
tion or  right  reserved  to  himself  of  disputing  the  quality  of  the  article 
sent,  yet,  within  the  meaning  of  the  statute,  and  with  this  reserved 
right  of  disputing  the  quality,  he  had  accepted,  as  was  evidenced  by  his 
opening  the  bale  and  subjecting  it  to  the  examination  of  his  friends. 
He  urged  that  the  defendant  by  his  conduct  had  aflirmed  the  order 
previously  given,  and  only  denied  that  the  order  was  well  complied 
with,  which  was  a  matter  for  the  consideration  of  the  jury,  and 
observed  that  it  was  not  within  the  letter  or  spirit  of  the  Statute  of 
Frauds  to  hold  that  there  must  be  a  note  or  memorandum  in  writing 
of  every  sale  of  goods  where  the  vendee  does  not  accept  them  abso- 
lutely and  in  such  a  way  as  to  preclude  himself  from  returning  them 
in  any  case. 

Lord  Alvanlet,  C.  J.  At  the  trial  I  thought,  and  still  continue 
of  opmion,  that  the  evidence  does  not  take  this  case  out  of  the 
Statute  of  Frauds.    How  is  any  judgment   to  be  formed  as  to  the 
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nature  of  the  contract  between  these  parties  ?  Possibly  the  order  was 
for  the  best,  possibly  for  the  second-best,  sponge,  or  sponge  of  some 
peculiar  quality ;  all  which  circumstances  are  left  in  a  state  of  uncer- 
tainty. It  was  this  very  uncertainty,  and  the  frauds  to  which  it 
might  lead,  that  the  statute  had  in  contemplation  and  meant  to  guard 
against.  The  only  affirmation  of  any  contract  to  be  collected  from 
the  evidence  is  an  affirmation  of  some  sort  of  order  for  some  sort  of 
sponge,  and  it  appears  that  the  moment  the  article  reached  the  defend- 
ant and  was  examined  he  sent  it  back  to  the  plaintitf,  saying  it  was 
not  that  sort  of  sponge  which  he  wanted  and  had  ordered.  The  defend- 
ant's letter  cannot,  as  it  appears  to  m.e,  be  construed  into  any  thing 
like  an  acceptance,  so  as  to  bring  this  case  within  the  exception  which 
has  been  relied  on. 

Heath,  J.  I  think  my  Lord  was  perfectly  right  in  his  construction 
of  the  statute,  and  in  the  opinion  which  he  formed  of  the  evidence 
relied  on  by  the  plaintiff  in  this  case  with  a  view  to  bring  it  within 
the  exception.  According  to  the  words  of  the  statute,  the  exception 
does  not  apply  unless  the  vendee  both  receive  and  accept.  Now  that 
acceptance  I  cannot  consider  to  be  any  other  than  the  ultimate  accept- 
ance, and  such  as  completely  affirms  the  contract.  What  the  nature 
of  this  order  was,  or  under  what  circumstances  it  was  given,  was  not 
proved.     Possibly  the  sponge  was  sent  down  upon  speculation  only. 

RooKB,  J.  I  am  of  the  same  opinion.  It  does  not  appear  to  me 
that  there  was  such  an  acceptance  by  the  defendant  as  has  been  con- 
tended. 

Chambee,  J.  The  case  appears  to  me  to  be  too.  clear  to  require  any 
further  observation.  Certainly  there  was  no  acceptance  of  the  goods 
by  the  defendant,  unless  we  can  consider  a  refusal  to  accept  as  amount- 
ing to  an  acceptance. 

Shepherd  took  nothing  by  his  motion. 


ANDEESON  V.   SCOT. 
At  Nisi  Peius,  coram  Lord  Ellenborough,  1806. 

[Reported  in  1  Campbell,  235,  note.] 

Special  assumpsit  for  the  non-delivery  of  wine  bought  by  the 
plaintiff  of  the  defendant.  It  appeared  that  the  plaintiff  went  into 
the  defendant's  cellar  and  selected  several  pipes  of  wine,  for  which  he 
agreed  by  parol  to  pay  a  certain  price :  the  spills  or  pegs  by  which 
the  wine  is  tasted  were  then  cut  off;  plaintiff's  initials  were  marked 
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on  the  casks  by  defendant's  clerk  in  his  presence,  and  plaintiff  took  the 
gauge  numbers.  It  was  objected  that  this  sale  was  withm  the  Statute 
of  Frauds-  but  Lord  Ellenborough  held  that  the  cutting  off  the  spills, 
and  the  marking  of  plaintiif's  initials  on  the  casks  by  defendant's 
agent,  in  the  presence  of  all  the  parties,  amounted  to  a  dehvery.  It 
was  then  contended  that  this  proved  the  contract  laid  m  the  declara- 
tion to  have  been  performed.  The  plaintiff  complained  of  the  non- 
delivery of  the  wine ;  whereas  he  had  himself  proved  that  it  had  been 
delivered.  As  to  which  Lord  Ellenborough  observed  that,  although 
there  liad  been  an  incipient  delivery,  sufficient  to  take  the  case  out  of 
the  Statute  of  Frauds,  yet  that,  delivery  not  having  been  perfected, 
plaintiff  had  a  right  to  an  action  in  the  present  form  to  recover  dam- 
ages for  the  non-completion  of  the  contract. 


HINDE  V.  WHITEHOUSE  and  GALAN. 

In  the  King's  Bench,  June  20,  1806. 

[Reported  in  7  East,  558.1 

In  assumpsit  the  plaintiff  declared  that  on  the  20th  of  September, 
1805,  at  Liverpool,  he  was  lawfully  possessed  of  300  hhds.  of  sugar, 
then  lying  in  a  certain  warehouse  there,  and  caused  them  to  be  put  up 
for  sale  by  public  auction  upon  the  following  conditions :  "  The  highest 
bidder  to  be  the  purchaser,  and  in  case  of  dispute  the  lot  to  be  put  up 
again.  The  sugars  to  be  taken  with  all  faults  and  defects  as  they 
now  are,  at  the  king's  weights  and  tares,  with  the  allowance  of 
draft,  or  re-weighed  giving  up  the  draft.  To  be  at  the  purchaser's 
risk  from  the  time  of  sale  ;  and  to  be  positively  removed  within  two 
months,  or  rent  to  be  paid  for  any  longer  time  they  may  remaia. 
Payment  to  be  made  on  delivery  of  invoices  by  approved  bills  on 
London  to  the  satisfaction  of  the  seller  not  exceeding  three  months' 
date.  Not  to  advance  less  than  3df.  per  cwt.  at  each  bidding."  Of 
which  conditions  the  defendants  had  notice.  That  the  defendants 
were  the  highest  bidders  at  such  sale  for  two  lots  of  the  said  sugars, 
consisting  of  27  hhds.,  and  became  purchasers  of  the  same  at  the  price 
of  lis.  per  cwt.  at  the  king's  weights  and  tares,  with  the  allowance  of 
draft.  That  the  price  of  the  27  hhds.  amounted  to  £1265  lis.  M. 
That  the  plaintiff  on  the  23d  of  September  delivered  to  the  defend- 
ants an  invoice  of  the  27  hhds.,  whereupon  they  became  liable  to  pay 
him  the  £1265  lis.  3c?.  But  that  the  defendants  did  not  make  pay- 
ment, &c.    There  were  other  counts  laying  the  contract  more  gener- 
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ally.  To  all  which  the  defendants  pleaded  the  general  issue.  The 
cause  was  tried  before  Rooke,  J.,  at  the  last  assizes  at  Lancaster ;  and 
the  point  in  dispute  was,  whether  the  plaintiff  or  defendants  should 
bear  the  loss  of  the  sugars  in  question,  Avhich  were  knocked  down  to 
the  defendants  by  the  auctioneer  on  the  20th  of  September,  and 
which  were  burned  on  the  22d  of  September  by  an  accidental  fire 
in  one  of  the  king's  warehouses  at  Liverpool,  where  they  were  de- 
posited. It  was  proved  that  the  sugars,  after  being  landed  at  Liver- 
pool on  the  plaintiff's  account,  were  deposited  in  one  of  the  king's 
warehouses  there,  under  the  locks  of  the  king  and  of  the  plaintiff, 
fi:om  whence  they  could  not  be  removed  until  the  duties  were  paid. 
Previous  to  the  sale  samples  were  taken  of  the  sugars,  about  half  a 
pound  weight  out  of  each  hhd.,  according  to  custom.  The  printed 
catalogues  of  goods  for  sale  were  made  out  in  this  form  and  dis- 
tributed :  — 

To  be  sold  by  auction,  at  Waterhouse  and  Sill's  oflace,  on  Friday,  the  20th  of  Sep- 
tember, 1805,  at  1  o'clock,  300  hhds.  Jamaica  sugar,  just  landed.  For  particulars 
apply  to  Thomas  Hinde,  merchant,  or  Waterhouse  and  Sill,  brokers. 


Lot. 

Mark. 

Hhas. 

Gross  Wt. 

1 

I.  A. 

10 

119    3    9 

2 

— 

10 
&c. 

121    0    7 

23 

B.  H. 

12 
&c. 

169    3  13 

27 

— 

15 
&c. 

207    2  13 

At  the  time  of  the  sale  the  auctioneer's  printed  catalogue  lay  on 
the  desk  before  him,  and  he  wrote  down  in  the  same  line  with  the 
lot  purchased  the  name  of  the  highest  bidder  or  purchaser,  and  the 
price  bid  per  cwt.,  thus  :  — 


Lot. 

Mark. 

Hhds. 

Gross  Wt. 

23 

E.  H. 

12 

169    3  13 

TAo  (  Whitehouse 
'*'■»  andGalan. 

27 

— 

15 

207    2  13 

».  (  Whitehouse 
'*'•  1  and  Galan. 

The  auction  was  holden  at  the  time  and  place  appointed,  and  was 
conducted  by  Mr.  Sill  as  auctioneer.  There  was  no  other  sale  on  the 
same  day.  The  samples  were  exhibited  in  the  sale  room,  and  the  lots 
in  question  were  knocked  down  to  the  defendants  as  the  highest  bid- 
ders. At  the  conimencement  of  the  sale,  the  auctioneer  having  the 
catalogue,  and  also  a  written  paper  containing  the  conditions  of  sale 
in  his  left  hand  at  the  same  time,  read  the  latter  paper,  as  the  con- 
ditions on  which  the  sale  of  the  sugars  mentioned  in  the  catalogue 
was  to  proceed,  to  the  company  assembled  (including  one  of  the 
defendants),  which  paper  was  entitled,  "  Conditions  of  sugar  sale, 
September  20th,  1805;"  and  which  paper  he  afterwards  deposited  on 
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his  desk  under  the  catalogue,  on  which  catalogue  he  wrote  his  minutes 
of  the  bidders'  names  and  prices  ;  but  the  two  papers  were  not  fastened 
together  in  any  manner.  He  also  made  the  following  declaration  by 
parol  to  the  bidders,  which  after  the  sale  his  clerk  wrote  down  upon 
the  paper  of  conditions  of  sale  :  "  N.  B.  These  sugars,  gentlemen,  have 
been  drawn  in  the  warehouse  within  the  last  two  days ;  as  such,  no 
allowance  whatever  will  be  made,  except  where  an  evident  error  is 
manifest.  The  duties  are  not  yet  paid,  but  we  intend  paying  them 
to-morrow  morning."  It  is  customary  at  such  sales  to  give  an  option 
to  the  purchaser  to  take  the  sugars  sold  according  to  the  weights 
taken  at  the  king's  beam,  which  were  marked  in  the  catalogue,  or  to 
have  them  re-weighed ;  to  this  option  one  of  the  conditions  of  sale 
points.  But  it  is  the  constant  practice  for  the  fiurchaser  to  declare  his 
option  before  he  leaves  the  sale  room  if  he  wish  to  have  them  re- 
weighed,  in  order  that  the  seller  may  know  how  to  make  out  the 
invoices;  otherwise,  if  he  then  declare  no  option,  the  invoices  are 
made  out  according  to  the  weight  at  the  king's  beam.  In  the  present 
case  the  defendants  declared  no  025tion.  The  sugars  are  always 
weighed  on  landing  before  they  are  jjut  into  the  warehouse ;  on  which 
weighing  the  duties  are  ascertained ;  and  after  that  the  samples  are 
drawn.  The  samples  are  always  delivered  to  the  purchaser  as  a  part 
of  his  purchase  to  make  up  the  quantity,  and  were  accordingly  de- 
Uvered  to  the  defendants  on  the  same  day  after  the  sale.  The  invoices 
were  made  out  on  Saturday  the  21st  of  September,  but  were  not 
delivered  to  the  defendants  till  Monday  the  23d,  after  the  fire 
happened.  The  duties  are  always  included  in  the  price  of  the  sugars, 
and  such  duties  are  always  paid  by  the  vendor,  and  are  so  requhed 
to  be  by  the  stat.  41  Geo.  3,  c.  44,^  and  till  paid  the  sugars  cannot  be 
removed  from  the  king's  warehouse.  The  sale  was  over  by  a  quarter 
past  4  o'clock  on  Friday  the  20th,  but  from  the  hours  of  office  and 
the  distance  there  was  not  time  after  the  sale  to  get  the  entries 
made  and  to  pay  the  duties.  Saturday  and  Sunday  were  holidays  at 
the  custom  house,  and  Monday  the  23d  was  kept  as  such,  being  the 
king's  coronation  day.  The  circumstance  of  Saturday  being  a  holi- 
day was  not  recollected  at  the  time  of  the  sale,  when  the  auctioneer 
declared  that  the  duties  should  be  paid  on  the  morrow;  but  the 
circumstance  was  mentioned  by  the  defendant  Whitehouse  to  a  clerk 
of  Waterhouse  and  Sill.  On  this  point  the  jury  found  that  there  was 
no  neglect  in  the  vendor  as  to  the  non-payment  of  the  duties  before 
the  fire  happened,  which  was  in  the  course  of  Svmday  the  22d.  The 
auctioneer  said  that  it  often  happened  that  the  purchasers  sold  their 
sugars  again  before  the  duties  were  paid,  and  before  they  were  de- 
livered out  of  the  warehouse ;  and  that  after  the  fire  the  defendants 
gave  him  instructions  to  take  care  of  the  goods,  and  save  what  he 
could,  without  prejudice  to  the  rights  of  the  parties. 
1  And  vide  39  and  40  Geo.  3,  c.  48. 
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Upon  this  proof  it  was  objected  that  there  was  no  legal  evidence 
sufficient  to  fix  the  defendants  with  the  purchase  of  these  good 
within  the  Statute  of  Frauds ;  there  being  no  memorandum  in 
writing  of  the  contract  signed  by  the  parties  or  their  authorized 
agent.  That  the  auctioneer  was  no  authorized  agent  of  the  vendees ; 
but  that,  supposing  he  was  so,  the  whole  contract  must  appear  upon 
the  paper  signed  by  him  with  the  names  of  the  defendants,  whereas 
the  conditions  of  sale,  which  formed  an  essential  part  of  the  contract, 
were  not  so  signed,  nor  in  any  way  connected,  except  by  parol  testi- 
mony which  was  inoperative  by  the  statute,  with  the  catalogues  signed. 
And  that  the  delivery  of  the  samples  was  diverse  intuitu,  and  not  as 
part  of  the  goods  contracted  for.  The  learned  judge  overruled  the 
objection,  but  reserved  the  point;  and  a  verdict  was  found  for  the 
plaintiff  for  £1110.  Whereupon  a  rule  nisi  was  obtained  in  Easter 
term  last  for  setting  aside  the  verdict  and  granting  a  new  trial  upon 
the  same  grounds  of  objection ;  which  rule  was  in  this  term  opposed 
by  Park,  Topping,  and  Scarlett,  who  shewed  cause,  and  supported  by 
Sir  V.  Gibbs,  Marshall,  Serjt.,  JSblroyd,  and  JLittledale.  The  case 
was  much  argued,  upon  the  circumstances  of  it ;  but  it  is  sufficient  to 
state  the  general  points. 

On  the  part  of  the  plaintiff  it  was  contended :  First,  that  sales  by 
auction  are  not  within  the  Statute  of  Frauds  at  all,  because  from  the 
publicity  of  such  transactions  there  is  no  danger  of  perjury  in  the  fab- 
rication of  pretended  contracts,  which  it  was  the  object  of  the  statute 
to  guard  against  in  private  transactions,  such  alone  being  open  to  that 
danger.  For  which  they  cited  the  opinion  thrown  out  in  Simon  v. 
Metivier  or  Motives.^  Secondly,  that- if  such  sales  were  within  the 
statute,  yet  that  the  requisites  of  it  were  complied  with  here  either,  first, 
by  the  written  memorandum  of  the  contract  of  sale,  on  which  was  sub- 
scribed the  name  of  the  purchaser,  made  at  the  time  by  the  auctioneer, 
who  was  to  be  considered  as  the  agent  of  both  parties,  according  to 
the  case  cited.  And  they  contended  that  the  conditions  of  sale  beiag 
on  a  separate  piece  of  paper  made  no  difference;  being  exhibited 
together  with  the  paper  so  subscribed  at  the  time  of  the  sale,  as  form- 
ing part  of  the  terms  on  which  the  contract  of  sale  was  to  be  made : 
and  that  it  was  not  necessary  for  the  two  pieces  of  paper  to  be  attached 
to  each  other  by  a  pin  or  other  fastening;  for  the  same  objection  might 
still  be  made  that  whether  so  attached  or  not  at  the  time  must  be 
proved  by  parol  evidence.  But  that  if  the  objection  had  any  weight, 
it  would  go  the  length  of  proving  that  no  parol  evidence  could  be  given 
to  shew  that  the  printed  conditions  exhibited  at  the  time  of  the  sale 
were  part  of  the  terms  of  sale,  since  they  were  not  annexed  to  the 
written  contract  subscribed  with  the  purchaser's  name  by  the  auc- 
tioneer. Or,  secondly,  that  at  any  rate  the  case  was  taken  out  of  the 
1  1  Black.  Eep.  601,  2,  and  3  Bun-.  1922. 
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Statute  by  a  part  delivery  of  the  goods  sold ;  wHch  the  delivery  of  the 
samples  must  be  taken  to  be ;  being  accounted  for  as  a  part  of  the 
quantity  sold,  and  included  as  such  in  the  weight  at  the  king's  beam, 
by  which  the  duties  were  ascertained. 

On  the  part  of  the  defendants  it  was  urged :  First,  that  the  words  of 
the  17th  section  of  the  statute  comprehended  all  contracts  for  the  sale 
of  goods  for  £10  or  upwards,  without  any  distinction  between  sales  by 
auction  and  other  sales  ;  though,  if  the  positive  words  of  the  statute 
could  be  dispensed  with  by  general  reasoning,  the  frequent  disputes 
which  arose  at  public  sales  concerning  the  terms  of  the  bidding  shewed 
that  they  were  as  much  within  the  mischief  meant  to  be  guarded 
against  as  any  other  sales  :  the  condition  might  be  varied  during  the 
sale,  or  a  new  condition  added,  or  one  set  of  conditions  might  be  sub- 
stituted for  another  afterwards.  Secondly,  supposing  such  sales  to  be 
within  the  statute,  it  was  contrary  to  the  plain  fact  to  consider  the 
auctioneer,  who  was  appointed  and  paid  by  the  seller  alone,  and  over 
whom  the  purchaser  had  no  control,  as  the  agent  of  the  latter.  That 
the  memorandum  made  by  the  auctioneer  of  the  purchaser's  name  and 
the  sum  bid  was  merely  for  the  private  information  of  his  employer, 
and  which  the  buyer  had  no  right  to  inspect.  And  they  denied  the 
authority  of  Simon  v.  Metivier  on  both  points ;  which  they  said  had 
been  broken  in  upon,  with  respect  to  sales  of  land  by  auction,  in 
Walker  v.  Constable  ^  in  C.  B.,  Stansfield  v.  Johnson  ^  before  Ld.  C.  J. 
Eyre,  and  by  the  Master  of  the  Rolls  in  Buckmaster  v.  Harrop ; '  and 
though  sales  of  land  depend  upon  another  section  of  the  statute,  yet 
in  this  respect  there  is  no  distinction  in  reason  between  the  two.' 
Thirdly,  they  argued  that,  supposing  the  auctioneer  to  be  the  agent  of 
both  parties,  yet  here  was  no  sufficient  memorandum  in  writing  of  the 
bargain ;  because  there  was  no  connection,  either  external  or  internal, 
by  words  of  reference  or  by  the  context,  between  the  paper  signed  by 
the  auctioneer  and  the  other  paper  containing  the  conditions  of  sale, 
and  which  were  part  of  the  bargain  of  sale :  and  it  was  the  same  as 
if  the  auctioneer  had  verbally  declared  those  conditions.  That  the 
statute  did  not  go  to  exclude  parol  evidence  of  the  real  terms  of  the 
contract,  for  otherwise  the  check  intended  by  the  statute  would  be  nuga- 
tory ;  but  only  to  nullify  the  contract  so  made,  unless  the  terms  were 
committed  to  writing  an<l  signed,  &c.  That  neither,  fourthly,  did  the 
delivery  of  the  samples  take  the  case  out  of  the  statute  ;  because  the 
samples  were  delivered  diverso  intuitu,  to  enable  the  purchaser  to  com- 
pare the  bulk  of  the  goods  with  them,  to  see  that  they  corresponded, 

'  1  Bos.  &Pull.  306.  2  1  Esp.  N.  P.  Cas.  101. 

3  7  Ves.  jun.  345.  But  vid.  what  was  said  by  Lord  Eldon,  C.  in  Coles  v.  Treco- 
thick,  9  Ves.  jun.  249. 

*  By  the  4th  section,  to  affect  lands  the  note,  &c.,  must  be  signed  by  an  agent  there- 
unto lawfully  authorized  by  writing,  &c.,  which  words  "  by  writing  "are  omitted  in 
the  17th  section  touching  the  sale  of  goods. 
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or  to  sell  by  them  again ;  and  not  as  a  part  of  the  bulk  itself.  And 
that  it  made  no  more  difference  that  the  samples  were  included  in  the 
weight  at  the  king's  beam  than  if  a  quantity  of  cloth  were  first  meas- 
ured and  then  sold,  and  a  small  strip  were  cut  off  by  way  of  sample  to 
identity  the  bulk  or  to  shew  to  customers.  Besides  which,  the  duties 
were  to  be  paid  by  the  seller ;  and  whether  he  were  guilty  of  laches  or 
not  in  not  having  paid  them  before  the  accident,  yet  the  bulk  could  not 
have  been  delivered  to  the  purchaser  out  of  the  king's  warehouse  till  the 
duties  were  paid ;  but  an  absolute  sale  to  change  the  property  implies 
a  present  power  of  delivery  at  the  place  where  the  goods  are. 

The  court  said  they  would  deliver  their  opinion  on  the  next  day ; 
which  was  now  done  by 

LoED  Ellenboeofgh,  C.  J.  This  was  the  case  of  a  sale  by  auction 
of  sugars  in  the  king's  warehouse,  and  which  were  afterwards  burnt 
whilst  they  remained  there  under  the  king's  lock  and  deposited  there 
for  the  receiving  of  the  king's  duties.  And  the  question  is.  Whether 
such  a  sale  of  those  goods  has  taken  place  as  is  sufficient  to  change  the 
property,  and  to  make  them  the  goods  of  the  purchasers  ?  The  goods 
were  put  up  to  sale  on  the  20th  of  September,  in  pursuance  of  a  cata- 
logue of  sale  which  had  been  previously  distributed  for  that  pui-pose, 
containing  the  lots,  marks,  number  of  hogsheads,  and  gross  weights  of 
the  sugars,  and  refen-ing  for  further  particulars  to  the  brokers ;  and 
they  were  sold  on  that  day  according  to  certain  conditions  of  sale, 
which  the  auctioneer  read  to  the  bidders  assembled  as  the  conditions 
on  which  the  sale  of  the  sugars  enumerated  in  the  catalogue  was  to  be 
made  ;  (his  Lordship  here  described  the  catalogue,  and  read  the  condi- 
tions of  sale  as  before  stated)  ;  and  the  auctioneer  also  informed  them 
that  the  duties  were  not  then  paid,  but  would  be  paid  by  the  sellers  on 
the  morrow.  It  is  admitted,  however,  that  no  laches  is  imputable  to 
the  sellers  for  the  non-payment  of  the  duties  between  the  time  of  sale 
and  the  fire,  which  happened  on  the  22d  of  September.  Two  ques- 
tions have  been  made  on  the  17th  section  of  the  Statute  of  Frauds, 
upon  which  questions  it  depends  whether  what  has  passed  between  the 
parties  as  to  those  goods  constituted  a  valid  contract  of  sale  in  respect 
to  them.  The  first  question  argued  upon  the  latter  words  of  that  sec- 
tion is  this  :  Is  the  writing  which  has  been  put  upon  the  catalogue  of 
sale  by  the  auctioneer  "  a  note  or  memorandum  in  writing  of  the  bar- 
gain made  and  signed  by  the  parties  to  be  charged  by  the  contract,  or 
their  agents  thereunto  lawfully  authorized,"  within  the  meaning  of  the 
statute  ?  The  second  question  is,  Whether  this  be  a  case  in  which  the 
buyer  can  be  said  to  have  "  accepted  part  of  the  goods  sold,  and  actu- 
ally received  the  same?"  But  independently  of  and  besides  these 
questions,  it  has  been  said  that  sales  by  auction  are  not  within  the 
statute;  and  the  case  of  Simon  v.  Motives,  reported  in  3  Burr.  1921 
and  1  Black  Rep.  599,  has  been  relied  on.    The  report  in  Burrow  does 
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not  distinctly  mention  this  latter  point.  But  in  the  report  of  Sir  "W. 
Blackstone,  Lord  Mansfield  speaking  of  sales  by  auction  says,  "  The 
solemnity  of  that  kind  of  sale  precludes  all  perjury  as  to  the  fact  itself 
of  sale."  He  then  mentions  the  case  of  a  sale  of  sugars  by  auction, 
which  were  afterwards  consumed  by  fire  in  the  auction  warehouse,  and 
where  the  loss  fell  upon  the  buyer.  He  afterwards  adds,  "  According 
to  the  inclination  of  my  present  opinion,  auctions  in  general  are  not 
within  the  statute."  And  Mr.  Justice  Wilmot  says  that  he  "  inclined 
to  think  that  sales  by  auction,  openly  transacted  before  500  people,  are 
not  within  the  statute."  With  all  deference  to  these  opinions,  I  do  not 
at  present  feel  any  sufiicient  reason  for  dispensing  with  the  express 
requisition  of  a  memorandum  in  writing,  in  a  statute  applying  to  all 
sales  of  goods  above  the  value  of  £10  without  exception,  merely 
because  the  quantum  of  parol  evidence  in  the  case  of  an  auction  is 
likely  to  render  the  danger  of  perjury  less  considerable.  That  argu- 
ment in  a  degree  applies  to  all  sales  in  market  overt :  and  if  we  once 
get  loose  from  the  positive  words  of  the  statute,  it  will  become  a  ques- 
tion only  of  the  quantum  and  degree  of  perjury  in  each  particular 
instance:  which  opens  a  door  to  an  indefiniteness  of  construction 
founded  on  all  the  varying  circumstances  of  the  time  and  frequency  of 
persons  attending  the  place  of  sale,  and  the  like;  which  would  be 
destructive  of  all  certainty  of  practice,  and  render  the  rule  of  the  stat- 
ute perhaps  more  mischievous  than  beneficial  to  the  trading  world  who 
are  to  be  governed  by  it.  I  am  not  therefore  prepared  to  say  that  sales 
by  auction  are  not  meant  to  be  comprehended  within  the  statute.  Nor 
would  I  be  understood  as  giving  any  conclusive  opinion  to  the  contrary : 
neither  is  it  necessary  that  I  should  upon  the  present  occasion.  The' 
first  question  on  the  letter  of  the  statute  is.  Is  .this  a  memorandum  of 
a  bargain  made  by  an  agent  of  both  parties  ?  In  respect  to  sales  of 
goods,  it  has  been  uniformly  so  holden  ever  since  the  case  of  Simon  v. 
Motives ;  and  it  would  be  dangerous  to  break  in  upon  a  rule  which 
affects  all  sales  made  by  brokers  acting  between  the  parties  buying  and 
selling,  and  where  the  memorandum  in  the  broker's  book,  and  the 
bought  and  sold  notes  transcribed  therefrom  and  delivered  to  the 
buyers  and  sellers  respectively,  have  been  holden  a  sufficient  compM- 
ance  with  the  statute  to  render  the  contract  of  sale  binding  on  each. 
All  the  great  transactions  of  sale  in  this  great  city  are  so  conducted, 
and  stand  on  this  foundation  of  legality  only;  and  it  is  too  late,  I  con- 
ceive, to  draw  it  into  question.  Supposing  the  auctioneer  or  broker 
for  sale  to  be  the  agent  for  both  parties,  the  question  then  is.  Has  he 
made  a  memorandum  of  the  bargain  in  this  case  ?  and  it  appears  to 
me  that  he  has  not.  The  minute  made  on  the  catalogue  of  sale,  which 
is  not  annexed  to  the  conditions  of  sale,  nor  has  any  internal  reference 
thereto  by  context  or  the  like,  is  a  mere  memorandum  of  the  name  of 
a  person  whom  perhaps  we  may  intend  to  be  the  purchaser,  and  of  the 
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quantity  and  price  of  the  goods,  which  we  may  perhaps  on  the  foot  of 
such  memorandum  also  intend  to  have  been  sold  to  the  person  so 
named  in  the  catalogue.  But  in  treating  it  as  such  memorandum 
throughout,  we  must  intend  also  (contrary  to  the  fact)  that  the  goods 
were  sold  for  ready  money,  and  unattended  by  the  circumstances  spe- 
cified in  the  conditions  of  sale.  And  the  conditions  of  sale,  though  as 
unsigned  they  cannot  be  evidence  of  the  bargain  itself,  are  yet  capable 
of  being  given  in  evidence,  and  accordingly  have  been  so,  as  a  part  of 
the  transaction  between  the  parties,  and  in  order  to  shew  that  it  was 
on  those  conditions  that  the  goods  were  sold.  I  am  of  opinion  there- 
fore that  the  mere  writing  on  the  catalogue,  not  being  by  any  reference 
incorporated  with  the  conditions  of  sale,  is  not  a  memorandum  of  a 
bargain  under  those  conditions  of  sale. 

As  to  the  next  question  on  the  statute,  inasmuch  as  the  half  pound 
sample  of  sugar  out  of  each  hogshead  in  this  case  is  by  the  terms 
and  conditions  of  sale  so  far  treated  as  a  part  of  the  entire  bulk  to  be 
delivered,  that  it  is  considered  in  the  original  weighing  as  constituting 
a  part  of  the  bulk  actually  weighed  out  to  the  buyer,  and  to  be  allowed 
for  specifically  if  he  should  choose  to  have  the  commodity  re-weighed, 
I  cannot  but  consider  it  as  a  part  of  the  goods  sold  under  the  terms  of 
the  sale,  accepted  and  actually  received  as  such  by  the  buyer.  And 
although  it  be  delivered  partly  alio  intuitu,  namely,  as  a  sample  of 
quality,  it  does  not  therefore  prevent  its  operating  to  another  consistent 
intent  also  in  pursuance  of  the  purposes  of  the  parties  as  expressed  in 
the  conditions  of  sale,  namely,  as  a  part  delivery  of  the  thing  itself,-  as 
soon  as  in  virtue  of  the  bargain  the  buyer  should  be  entitled  to  retain 
and  should  retain  it  accordingly. 

As  to  the  last  point  made  in  argument,  viz.,  that  there  has  been  no 
efiectual  sale  in  this  case  made,  because  the  commodity  was  incapable 
of  delivery  till  the  king's  diities  were  paid,  and  which  were  to  be  paid 
by  the  seller,  I  think  that  the  sale  within  the  meaning  of  the  parties 
to  the  conditions  was  complete,  so  as  to  cast  the  subsequent  risk  of  loss 
upon  the  buyer.  The  words  "  time  of  sale  "  and  "  highest  bidder  to 
be  the  purchaser "  all  evidently  relate  to  the  transaction  of  selling  at 
the  time  and  place  of  auction ;  which  was  considered  between  them  as 
efiectual  for  the  purpose  of  transferring  the  property  and  the  conse- 
quent risk  of  loss  from  the  seller  to  the  buyer,  notwithstanding  the 
intermediate  right  of  custody  or  lien  upon  the  goods  in  the  crown 
untU.  the  duty  should  be  paid.  Besides,  after  earnest  given  the  vendor 
cannot  sell  the  goods  to  another  without  a  default  in  the  vendee ;  and 
therefore,  if  the  vendee  do  not  come  and  pay  for  and  take  away  the 
goods,  the  vendor  ought  to  go  and  request  him ;  and  then,  if  he  do  not 
come  and  pay  for  and  take  away  the  goods  in  a  convenient  time,  the 
agreement  is  dissolved,  and  the  vendor  is  at  liberty  to  sell  them  to  any 
other  person.    Per  Holt,  C.  J.,  in  Langford  v.  Administratrix  of  Tiler, 
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Salk.  113.  So  in  Noy's  Maxims,  88,  it  is  said :  "  If  I  sell  my  horse  for 
money,  I  may  keep  him  until  I  am  paid ;  but  I  cannot  have  an  action 
of  debt  until  he  be  delivered ;  yet  the  property  of  the  horse  is  by  the 
bargain  in  the  bargainor  or  buyer.  But  if  he  do  presently  tender  me 
my  money  and  I  do  refuse  it,  he  may  take  the  horse  or  have  an  action 
of  detainment.  And  if  the  horse  die  in  my  stable  between  the  bargain 
and  the  deUvery,  I  may  have  an  action  of  debt  for  my  money,  because 
by  the  bargain  the  property  was  in  the  buyer."  On  this  latter  ground 
therefore  I  do  not  think  that  the  sale  is  incomplete.  And  as  the  stat- 
ute has  been  satisfied  by  a  part  delivery  of  the  goods  sold,  accepted  by 
the  buyer,  I  think  the  contract  of  sale  valid  as  far  as  respects  the  stat- 
ute also,  and  that  the  rule  for  a  new  trial  should  be  discharged. 

Some  of  the  judges  on  the  bench,  conceiving  that  the  Lord  Chief 
Justice  had  questioned  generally  the  authority  of  the  case  of  Simon  v. 
Metivier,  desired  to  have  it  understood  that  they  concurred  in  the 
judgment  delivered  in  this  case  on  the  ground  that  a  part  delivery  of 
the  thing  bought  (which  they  considered  the  delivery  to  and  acceptance 
of  the  samples  by  the  buyer  to  be  in  this  case)  took  the  case  out  of 
the  statute  ;  leaving  the  authority  of  that  case  to  stand  as  it  did  before 
on  its  own  ground,  untouched  and  imsanctioned  by  the  present  decision. 
But  the  Lord  Chief  Justice  declared  that  the  only  part  of  that  case 
which  he  meant  to  question,  though  it  was  unnecessary  at  present  to 
decide  upon  it,  was  the  opinion  thrown  out  that  auctions  were  not 
within  the  statute,  of  which  he  should  reserve  his  approbation  for  future 
consideration.  But  as  to  the  other  point  there  decided,  that  supposing 
sales  by  aiTctioneers  or  brokers  to  be  within  the  17th  section  of  the 
statute,  the  auctioneer  or  broker  must  be  taken  to  be  the  asrent  of  both 
parties,  the  practice  had  become  so  settled  since  the  decision  of  that 
case  that  it  would  be  dangerous  to  shake  it,  and  it  was  not  his  inten- 
tion to  question  it.  Eule  discharged. 


HODGSON  V.  LE  BRET. 
At  Nisi  Prius,  coram  Lord  Ellenborough,  February  26, 1808. 

[Reported  in  1  Camphdl,  233.] 

In  an  action  for  goods  sold  and  delivered,  the  plaintiff's  witnesses 
stated  that  the  defendant,  Madame  Le  Bret,  came  to  his  shop  and  pur- 
chased of  him  a  piece  of  Irish  linen  and  several  pieces  of  muslin  at 
separate  prices ;  she  wrote  her  name  upon  the  linen  at  the  time,  but 
the  muslin  was  not  then  produced ;  none  of  the  goods  were  sent  home 
to  her  till  some  months  after,  Avhen  she  refused  to  accept  them,  saying 
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that  she  had  not  bought  them.  As  her  conversation  with  the  plaintiff 
was  carried  on  in  French,  which  the  witnesses  did  not  perfectly  under- 
stand, they  could  not  speak  with  certainty  as  to  her  intentions  in  mark- 
ing her  name  upon  the  linen. 

Park,  for  the  defendant,  contended  that  the  contract  was  void 
under  the  17th  section  of  the  Statute  of  Frauds,  being  for  the  sale  of 
goods  above  the  value  of  £10,  and  the  buyer  not  having  accepted  any 
part  of  the  goods  sold,  nor  given  any  thing  as  earnest  to  bind  the  bar- 
gain, and  there  being  here  no  memorandum  in  writing  signed  by  the 
parties  or  their  authorized  agents. 

Garrow,  on  the  other  side,  maintained  that  the  circumstance  of  the 
defendant  having  written  her  name  upon'  the  linen  at  the  time  of  the 
sale  took  the  case  completely  out  of  the  statute. 

Lord  EUenborough  held  that  this  would  be  sufficient  as  to  the  linen 
itself,  if  the  defendant's  purpose  in  writing  her  name  upon  it  was 
thereby  to  denote  that  she  had  purchased  it,  and  to  appropriate  it  to 
her  own  use ;  but  that  as  nothing  had  been  written  on  the  muslins, 
and  as  they  had  not  even  been  produced  to  the  defendant  along  with 
the  linen,  the  sale  as  to  them  was  clearly  void  by  the  statute. 

The  cause  was  afterwards  referred. 


ELMORE  V.   STONE. 
In  the  Common  Pleas,  February  9,  1809. 

[Reported  in  1  Taunton,  457.] 

This  was  an  action  brought  to  recover  the  price  of  two  horses,  which 
it  was  contended  had  been  sold  to  the  defendant.  The  declaration 
contained  one  count  upon  a  bargain  and  sale,  and  another  upon  a 
sale  and  delivery.  Upon  the  trial  of  this  cause  at  the  Middlesex  sit- 
tings in  Trinity  term  last,  before  Mansfield,  C.  J.,  it  appeared  that  the 
plaintiff,  who  kept  a  livery-stable  and  dealt  in  horses,  having  demanded 
180  guineas  for  these,  the  defendant,  after  offering  a  less  price  which 
was  rejected,  at  length  sent  word  that  "  the  horses  were  his,  but  that, 
as  he  had  neither  servant  nor  stable,  the  plaintiff  must  keep  them  at 
livery  for  him."  The  plaintiff  upon  this  removed  them  out  of  his  sale 
stable  into  another  stable.  Ziens,  Seijt.,  for  the  defendant,  contended 
that,  as  this  was  a  bargain  and  sale  of  goods  of  greater  value  than 
£10,  a  note  in  writing  was  necessary  to  be  proved,  because  there  was 
no  sufficient  delivery.  Such  a  constructive  delivery  as  this  would  not 
avail,  he  said,  to  take  the  case  out  of  the  statute.    Mansfield,  C.  J., 
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was  of  opinion  that  there  was  a  sufficient  delivery,  but  reserved  the 
point ;  and  the  jury  found  a  verdict  for  the  plaintiff. 

On  the  following  day  Zens  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict and  enter  a  nonsuit  upon  the  objection  above  mentioned.  And  on 
a  subsequent  day  in  the  same  term 

£est,  Serjt.,  shewed  cause.  He  contended,  first,  that  the  transfer  of 
the  horses  from  the  stable  where  the  plaintiff's  horses  were  exposed  to 
sale,  and  where  these  at  first  stood,  to  a  Uvery  stable,  where  they  stood 
at  the  expense  and  risk  of  the  defendant,  was  equivalent  to  an  actual 
delivery.  He  might  after  that  time  have  maintained  trover  for  them,  . 
and  if  he  had  died  they  would  have  belonged  to  his  executors.  The 
delivery  was  complete,  so  far  as  any  dehvery  was  capable  of  taking 
place  consistently  with  the  disposition  the  defendant  chose  to  make  of 
them.  Second,  if  this  was  not  an  actual  delivery,  it  is  one  of  those 
cases  to  which  the  Statute  of  Frauds  does  not  apply,  because  an  actual 
delivery  is  impossible :  no  delivery  was  intended  or  could  be  made 
here,  without  defeating  the  defendant's  purpose  of  keeping  the  horses 
at  livery  with  the  plaintiff,  and  therefore  none  was  necessary. 

Zens,  contra.  The  statute  in  requiring  a  delivery  intended  that 
there  should  be  some  distinct  substantive  act,  independent  of  the  bar- 
gain and  capable  of  proof,  to  corroborate  the  parol  account  of  the 
bargain.  But  there  is  nothing  here  distinct  from  the  parol  contract  to 
confirm  it,  and  the  only  evidence  of  the  delivery  is  found  in  the  terms 
of  the  contract  itself.  In  the  case  of  a  sale  of  heavy  goods  in  a  ware- 
house, or  of  hay,  or  the  Uke,  it  has  indeed  been  held  that  corporal 
delivery  is  not  necessary,  but  that  the  delivery  of  the  key,  or  other 
symbolical  or  constructive  delivery,  is  sufficient.  Chaplin  v.  Rogers,  1 
East,  194.  But  nothing  here  has  been  done  towards  the  delivery, 
except  a  request  that  the  horses  might  stand  at  livery ;  therefore  the 
whole  still  rests  in  parol.  It  might  with  equal  propriety  be  contended 
that  in  the  common  occurrence  where  goods  are  ordered  in  a  shop 
and  left  till  called  for,  that  is  a  delivery.  [Heath,  J.,  observed  that,  if 
the  goods  were  weighed  out  or  measured,  that  would  be  a  sufficient 
delivery.]  The  second  argument  resolved  itself  into  the  first.  If  goods 
are  not  capable  of  an  actual  delivery,  a  constructive  delivery  is  suffi- 
cient. But  in  the  present  case  there  is  neither  an  actual  nor  a  con- 
structive delivery.  It  is  material  that  the  defendant  never  rode  the 
horses,  nor  exercised  over  them  any  one  act  of  ownership ;  nor  has  any 
act  whatever  been  done  to  confirm  the  bargain  since  it  was  made. 

Cur.  adv.  vult. 

Mansfield,  C.  J.,  now  delivered  judgment.  The  objection  made  to 
this  verdict  was  the  want  of  a  memorandum  in  writing  of  the  sale,  and 
of  a  delivery.  I  thought  at  the  trial  that  there  was  no  need  of  a  mem- 
orandum in  writing,  because  of  the  direction  given  that  the  horses 
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should  stand  at  livery.     They  were  in  fact  put  into  another  stable,  but 
that  is  wholly  immaterial.    It  was  afterwards  argued  that  this  was  not 
a  sufficient  delivery ;  but  upon  consideration  we  think  that  the  horses 
were  completely  the  horses  of  the  defendant,  and  that  when  they  stood 
at  the  plaintiff's  stables  they  were  in  effect  in  the  defendant's  posses- 
sion.    There  are  many  cases  of  constructive  delivery  where  the  price 
of  goods  may  be  recovered  on  a  count  for  goods  sold  and  delivered, 
instead  of  a  count  for  goods  bargained  and  sold.    A  common  case  is 
that  of  goods  at  a  wharf,  or  in  a  warehouse,  where  the  usual  practice 
is  that  the  key  of  the  warehouse  is  delivered,  or  a  note  is   given 
addressed  to  the  wharfinger,  who  in  consequence  makes  a  new  entry  of 
the  goods  in  the  name  of  the  vendee,  although  no  transfer  of  the  local 
situation  or  actual  possession  takes  place.    Thus  in  the  present  case, 
after  the  defendant  had  said  that  the  horses  must  stand  at  livery,  and 
the  plaintiff  had  accepted  the  order,  it  made  no  difference  whether 
they  stood  at  livery  at  the  vendor's  stable,  or  whether  they  had  been 
taken  away  and  put  in  some  other  stable.   The  plaintiff  jjossessed  them 
from  that  time,  not  as  the  owner  of  the  horses,  but  as  any  other  livery- 
stable  keeper  might  have  them  to  keep.     Under  many  events  it  might 
appear  hard  if  the  plaintiff  should  not  continue  to  have  a  hen  upon 
the   horses  which  were  in  his  own  possession,  so  long  as  the  price 
remained  unpaid ;  but  it  was  for  him  to  consider  that  before  he  made 
his  agreement.   After  he  had  assented  to  keep  the  horses  at  livery,  they 
would  on  the  decease  of  the  defendant  have  become  general  assets;  and 
so,  if  he  had  become  bankrupt,  they  would  have  gone  to  his  assignees. 
The  plaintiff  could  not  have  retained  them,  although  he   had   not 
received  the  price.     Consequently  the  rule  must  be 

Dischari/ed.^ 


HART   AND   Another  v.  SATTLEY. 
At  Guildhall,  coeam  Chambbe,  J.,  1814. 

[Seported  in  3  Camphdl,  528.] 

Tras  was  an  action  for  goods  sold  and  delivered,  to  recover  the  price 
of  a  hogshead  of  gin. 

The  plaintiffs  are  spirit  merchants  in  London,  who  had  been  in  the 
habit  of  supplying  spirits  to  the  defendant,  a  publican  near  Dartmouth 
in  Devonshire.  In  these  previous  dealings  the  course  had  been  for  the 
plaintiffs  to  ship  the  goods  on  board  a  Dartmouth  trader  in  the  river 
Thames,  and  the  defendant  had  always  received  them.  The  hogshead 
1  See  Green  v.  Merriam,  28  Vt.  801.  —  Ed. 

TOL.    I.  8 
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of  gin  in  question  was  verbally  ordered  by  the  defendant  of  the  plain- 
tiffs' traveller,  and  was  shipped  in  the  same  manner  as  the  others  had 
been.  There  was  no  evidence  either  that  it  had  been  delivered  to  the 
defendant  in  Devonshire  or  that  he  had  refused  to  accept  it. 

Zens,  Serjt.,  for  the  defendant,  contended  there  was  no  sufficient 
contract  here  according  to  the  17th  section  of  the  Statute  of  Frauds, 
which  in  a  case  like  this,  where  the  delivery  of  the  goods  is  relied 
upon,  requires  that  "  the  buyer  shall  accept  part  of  the  goods  sold  and 
actually  receive  the  same." 

Chambee,  J.  I  think  under  the  circumstances  of  this  case  the 
defendant  must  be  considered  as  having  constituted  the  master  of  the 
ship  his  agent  to  accept  and  receive  the  goods.^ 

Verdict  for  the  plaintiff. 


ASTEY  V.  EMERY. 
In  the  King's  Bench,  June  5,  1815. 

{Reported  in  4  Maule  4~  Selwi/n,  262.] 

Assumpsit  for  goods  sold  and  delivered,  and  the  money  counts. 
Plea,  non  assumpsit.  At  the  trial  before  Bayley,  J.,  at  the  last  Not- 
tinghamshire assizes,  the  case  was  thus  :  — 

The  action  was  for  the  price  of  a  quantity  of  barley,  the  property  of 
the  plaintiff,  which  Longstaffe,  a  corn  factor  at  Nottingham,  on  the 
18th  of  November  .agreed  to  sell  to  the  defendant  at  38s.  per  quarter. 
The  barley  being  then  in  the  hands  of  one  Turner  for  the  purpose  of 
being  kiln-dried,  and  Longstaffe  having  a  warehouse  at  Derby,  it  was 
agreed  that  it  should  be  delivered  at  Longstaffe's  warehouse  there,  to 
go  by  the  first  boat  of  Longstaffe  which  went  from  Nottingham  to 
Derby.  The  38«.  per  quarter  was  a  higher  price  on  account  of  the 
delivery  being  to  be  made  at  Longstaffe's  expense.  The  defendant 
went  to  Turner,  told  him  that  he  had  bought  the  barley,  and  desired 
him  to  see  it  delivered,  and  measured,  and  put  up  j)roperly.  Two  or 
three  days  afterwards  the  barley  was  sent  by  Longstaffe's  first  boat, 
and  on  the  26th  of  November  Longstaffe's  clerk  saw  the  defendant  at 
Derby  and  delivered  him  the  invoice,  and  the  defendant  took  it  and 
requested  a  week  longer  to  pay  the  money,  which  was  allowed  him. 
On  the  same  day,  howe^'er,  he  gave  notice  that  he  would  not  accept 
the  barley.  The  barley  arrived  at  Longstaffe's  warehouse  at  Derby  on 
the  1st  of  December.  It  was  objected  for  the  defendant  upon  the 
Statute  of  Frauds  that  this  being  a  contract  for  the  sale  of  goods  for 
the  price  of  upwards  of  £10,  was  void  for  want  of  part  acceptance,  or 
earnest,  or  some  note  in  writing.  To  which  it  was  answered  that  this 
1  See  Spencer  v.  Hale,  30  Vt.  314.  — Ed. 
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was  not  simply  a  contract  for  the  sale  of  goods,  but  a  mixed  contract 
for  the  carriage  as  well  as  the  sale  of  them ;  for  the  38s.  included  the 
price  for  carriage.  The  learned  judge,  being  of  opinion  that  it  was  a 
sale  within  the  statute,  directed  a  nonsuit,  but  gave  leave  to  the  plain- 
tiff to  move  to  enter  a  verdict. 

Accordingly,  Vauffhan,  Serjt.,  obtained  a  rule  nisi  in  the  last  term, 
and  made  a  second  point ;  viz.,  that  here  was  a  delivery  to  the  defend- 
ant ;  for  the  defendant  not  only  directed  the  mode  of  conveyance,  but 
appointed  the  particular  boat,  viz.,  Longstaffe's  first  boat,  and  employed 
Tm-ner  to  look  to  the  delivery  for  him.  Therefore  the  delivery  on 
board  the  boat  at  Nottingham  was  a  delivery  to  the  defendant;  and  the 
defendant  so  considered  it,  for  when  he  had  notice  of  it  he  obtained 
time  for  payment. 

Copley,  Serjt.,  and  Header  showed  cause;  and  argued  that,  if  the 
answer  given  to  the  objection  made  at  the  trial  could  prevail,  it  would 
avoid  the  statute  in  every  case  where  a  sale  is  to  be  followed  by 
delivery  of  the  'goods.  For  in  every  such  case  the  trouble  of  the  deliv- 
ery might  be  said  to  form  one  ingredient  amongst  others  in  the  price. 
But  they  urged  that  the  price  of  any  commodity  was  one  entire  thing, 
and  could  not  be  divided  into  so  many  payments  as  there  might  be 
considerations  included  in  the  price.  In  Kent  v.  Huskinson^  the  goods 
were  to  be  delivered,  and  there  was  one  entire  price,  yet  adjudged 
that  it  was  a  sale  within  the  statute.  Secondly,  as  to  the  delivery, 
the  pointing  out  the  first  boat  was  only  to  fix  the  time  and  not  the 
place  of  delivery,  for  by  the  terms  of  the  agreement  the  delivery  was 
to  be  at  the  warehouse  at  Derby ;  and  the  boat  was  the  vendor's  own 
boat,  so  that  the  barley  was  never  out  of  his  custody. 

tT.  JBalguy  (with  him  Vaughan,  Serjt.),  contra,  observed  that  Long- 
staffe  was  not  the  vendor,  but  only  agent  of  the  vendor  for  the  purpose 
of  sale ;  but  for  the  purpose  of  the  delivery  was  agent  for  the  vendee, 
because  the  vendee  made  him  his  appointee  to  receive  the  barley. 
And  he  further  insisted  upon  the  points  made  at  the  trial  and  when 
the  rule  nisi  was  obtained,  particularly  as  to  Turner's  being  directed 
by  the  defendant  to  inspect  the  measuring  and  loading  of  the  barley. 

Lord  Ellenboeotjgh,  C.  J.  I  do  not  find  that  Turner  did  any 
corporal  act  at  the  time  of  the  loading  to  show  that  he  was  acting  for 
the  owner,  or  that  he  was  to  exercise  any  other  office  than  that  of  a 
spectator.  The  barley  being  in  his  hands  at  the  time  of  the  sale,  it 
was  natm-al  enough,  because  it  was  beneficial  to  the  defendant,  to  avail 
himself  of  the  opportunity  of  Turner's  presence  to  see  that  the  quantity 
was  correct,  and  the  quality  uninjured  by  the  loading,  which  he  might 
do  without  meaning  that  it  should  amount  to  an  acceptance  on  his 
part.  And  if  this  had  been  a  mixed  contract,  one  should  have  expected 
a  separate  charge,  for  the  delivery. 

1  3  B.  &  P.  233. 
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Batlet,  J.  At  the  time  when  Turner  was  to  inspect  the  loading  of 
the  goods,  it  is  plain  that  the  vendee  had  no  right  to  have  them,  for 
they  were  to  he  delivered  at  Derby. 

Dampiee,  J.  This  is  no  more  than  the  case  of  a  farmer  who  sells  his 
corn  to  a  miller  to  be  delivered  at  the  mill. 

Pbk  Cubiam,  -Kwfe  discharged. 


TALVER  ADD  Anothee  v.  WEST. 
At  Nisi  Prius,  coram  Gibbs,  C.  J.,  1816. 

[Beported  in  Holt,  178.] 

This  was  an  action  to  recover  the  price  of  some  trefoil  sold  by  plain- 
tiffs to  defendant ;  the  invoice  delivered  to  the  defendant  was  as  follows : 
"  Bought  of  Talver  and  Prestwich  the  half  quantity  of  four  hundred  sacks 
of  trefoil,  to  be  made  up  to  twenty-seven  tons,  at  £10  per  ton."  On  the 
other  side  credit  was  given  for  some  hops  sold  by  the  defendant  to  the 
plaintiffs,  and  a  balance  stated  to  be  due  to  them  of  £208.  The  hops 
were  taken  in  part  payment  of  the  trefoil,  which  remained  in  the  plain- 
tiffs' warehouse ;  no  sample  or  delivery  was  made  of  any  part  and  no 
money  was  paid ;  but  the  invoice  had  been  delivered  to  the  defendant, 
who  read  it  at  the  time  of  the  sale.  Some  months  after,  the  defendant 
came  to  the  warehouse  and  asked  for  his  seed ;  it  was  at  that  time  set 
apart  for  him  in  the  store,  but  it  had  no  particular  mark  to  denote  to 
whom  it  belonged.  Defendant  took  samples  of  it,  and  inquired  if  it 
had  not  been  thrown  down  and  mixed ;  he  finally  refused  it. 

Vaughan,  Serjt.,  for  the  defendant,  objected  that  there  was  no  part 
delivery  or  earnest.  Some  of  the  trefoil  was  set  apart  in  the  plaintifis' 
warehouse;  but  no  name  was  put  on  the  sacks  to  designate  them. 
The  sale  therefore  was  void  by  the  Statute  of  Frauds. 

Best,  Serjt.,  for  the  j)laintiffs,  contended  that  there  was  a  part  pay- 
ment by  the  delivery  of  the  hops,  which  would  take  it  out  of  the  Stat- 
ute of  Frauds.  The  defendant,  moreover,  takes  samples,  and  twelve 
months  after  the  contract  comes  to  the  warehouse  to  demand  his  seed, 
which  is  there  set  apart  for  delivery. 

Gibbs,  C.  J.  If  the  trefoil  were  sold  to  be  paid  for  in  part  by  the 
delivery  of  the  hops,  the  plaintiffs  should  have  declared  specially,  and 
not  for  goods  sold  and  delivered ;  but  I  consider  this  case  not  within 
the  statute.  The  delivery  of  a  sample,  which  is  no  part  of  the  com- 
modity, will  not  take  the  case  out  of  the  statute ;  but  if  the  sample 
delivered  is  to  be  considered  as  part  of  the  thing  sold,  it  then  binds  the 
contract.     It  is  then  an  execution  of  the  bargain.     The  sale  in  this 
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ease  was  complete  when  the  invoice  was  delivered,  and  the  defendant 
afterwards  took  samples.  He  then  took  them  for  his  own  use ;  they 
were  delivered  to  him  as  part  of  the  hulk ;  not  as  an  ordinary  sample 
to  guide  his  judgment  previous  to  a  purchase,  but  in  order  to  give 
him  possession  of  the  thing  itself.  The  statute  therefore  does  not 
apply.  Verdict  for  plaintiff's. 


BLENKINSOP  v.  CLAYTON. 
In  the  Common  Pleas,  June  20,  1817. 

[Reported  in  7  Taunton,  597.] 

In  this  action  the  plaintiff  declared  for  horses  and  goods  sold  and 
delivered,  and  for  the  keep  of  a  horse  sold  to  the  defendant.  Upon 
the  trial  of  the  cause  at  the  York  spring  assizes,  1817,  before 
Wood,  B.,  the  plaintiff  proved  that  he  had  sent  his  servant  with  a 
horse  to  a  fair  to  sell  it,  and  that  the  defendant,  seeing  the  horse, 
followed  it  into  a  stable,  offered  £45  for  it,  and  said  he  should  in 
half  an  hour  have  a  stall  in  his  stable  vacant  to  receive  it.  The 
plaintiff's  servant  agreed  to  accept  the  sum  named,  and  taking  a 
shilling  in  his  hand  drew  the  edge  of  it  across  the  palm  of  the  de- 
fendant's hand,  and  replaced  the  shilling  in  his  own  pocket,  which 
the  witnesses  called  striking  off  the  bargain.  The  defendant  afterwards 
brought  a  chapman  to  the  stable,  and  stating  to  him  that  he  had 
bought  the  horse  offered  to  sell  it  to  him  at  a  profit  of  £5,  which 
the  other,  discovering  a  supposed  unsoundness,  declined;  in  conse- 
quence of  which  discovery  the  defendant  returned  to  the  plaintiff's 
stable,  and  declined  his  purchase.  The  plaintiff  contended,  first,  that 
the  act  of  striking  off  the  bargain  as  above  described  bound  the 
contract  so  as  to  satisfy  the  Statute  of  Frauds;  secondly,  that  the 
defendant's  declaration  that  he  had  bought  the  horse,  and  his  attempt 
to  resell  it,  was  evidence  that  the  sale  and  delivery  were  complete, 
and  entitled  the  plaintiff  to  recover.  Wood,  B.,  reserved  the  points, 
subject  whereto  the  jury  found  a  verdict  for  the  plaintiff. 

Hullock,  Serjt.,  in  Easter  term  had  obtained  a  rale  nisi  to  set  aside 
this  verdict  and  enter  a  nonsuit,  against  which 

Copley,  Seijt.,  now  shewed  cause.  He  contended,  first,  that  the 
act  called  the  striking  off  the  bargain,  which  was  a  term  well  under- 
stood in  the  north  of  England,  was  such  a  part  payment  as  complied 
with  the  Statute  of  Frauds.  It  was  not  invalidated  by  the  money 
being  instantly  returned  to  the  seller  with  the  consent  of  the  buyer. 
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[But  the  whole  court  denied  that  there  was  ever  any  payment  or 
transfer  of  the  shilling,  even  for  a  moment.]  Next,  if  a  purchaser 
treats  the  property  as  his  own,  that  proves  a  sufficient  delivery,  as  was 
held  by  Lord  Kenyon,  C.  J.,  in  the  case  of  the  sale  of  a  stack  of  hay 
(Chaplin  v.  Rogers ')  wherein  the  defendant  had  resold  a  part  of  it, 
though  he  afterwards  refused  to  permit  the  second  purchaser  to  take 
it.  fn  Elmore  v.  Stone  =  there  was  no  actual  delivery.  The  defend- 
ant cannot  resort  to  the  Statute  of  Frauds,  after  he  has  by  his  own 
act  acknowledged  the  purchase.     Searle  v.  Keeves.^ 

Hullock,  in  support  of  his  rule,  denied  that  there  was  in  this  case  any 
part  payment  or  any  constructive  delivery. 

GiBBS,  C.  J.,  interposing,  relieved  him.  The  court  do  not  go  all  the 
way  with  the  defendant  on  all  his  points ;  but  the  court  is  embar- 
rassed by  observing  that  it  was  not  left  to  the  jury  to  find  whether  there 
was  any  delivery  or  not ;  and  on  the  first  trial  of  the  case  of  Chaplin 
V.  Rogers  the  jury  found  there  was  an  acceptance  of  the  hay,  and  on 
the  second  trial  they  found  that  it  had  been  delivered ;  and  we  are  far 
from  saying  that  we  do  not  coincide  with  the  learned  Baron  who  tried 
the  cause  in  his  direction,  but  we  think  it  ought  to  be  left  to  the  jury 
to  find  whether  this  was  or  was  not  a  delivery ;  therefore  there  must 
be  a  new  trial.  This  is  very  different  from  the  case  of  the  haystack, 
for  there  nothing  more  could  be  done  to  confer  a  possession. 

Dallas,  J.  The  only  question  here  is,  whether  something  else  re- 
mained to  be  done ;  upon  that  point  I  have  an  opinion,  but  it  is  unnec- 
essary here  to  disclose  it,  and  I  carefully  abstain  from  stating  what 
it  is. 

The  court,  altering  the  form  of  the  rule,  made  it  absolute  for  a  new 
trial.'' 


HOWE  V.  PALMER. 

In  the  King's  Bench,  January  24,  1820. 

\RejiOTted  in  3  Barnewall  ^  Alderson,  321.] 

Declaeation  stated  that  defendant  bargained  for  and  bought  of  the 
plaintiflp,  and  that  plaintifi"  sold  to  defendant  twelve  bushels  of  winter 

1  1  East,  192.  2  1  Taunt.  468.  3  2  Esp.  N.  P.  Cas.  598. 

••  In  Blackburn  on  Sale,  p.  33,  after  citing  several  of  the  preceding  cases,  the  author 
says  :  "  In  all  these  cases  there  seems  to  have  been  ample  evidence  of  an  acceptance 
of  the  goods,  but  scanty  evidence  of  any  actual  receipt,  if  by  that  is  to  be  understood 
a  taking  of  possession ;  indeed  in  Blenkinsop  v.  Clayton,  as  reported,  there  seems  to 
have  been  none.  After  the  decision  of  that  last  case,  the  current  of  authority  set  the 
Other  way."  —  Ed. 
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tares  at  the  price  of  £1  per  bushel,  to  be  delivered  by  plaintiff  to  the 
defendant  within  a  reasonable  time,  and  to  be  paid  for  on  delivery ; 
and  in  consideration  thereof,  and  that  plaintiff  had  promised  to  de- 
liver the  same,  defendant  promised  to  accept  the  same,  &c.  Breach,  that 
defendant  would  not  accept.  Plea,  general  issue.  At  the  trial  before 
Garrow,  B.,  at  the  last  assizes  for  the  county  of  Essex,  it  appeared 
that  plaintiff,  the  grower  of  the  tares,  resided  at  Pergo  in  Essex,  and 
that  in  August,  1818,  he  sent  his  nephew,  who  managed  his  farm,  to 
Romford  market  with  a  sample.  The  defendant  there  verbally  agreed 
to  buy  twelve  bushels  at  £1  per  bushel,  and  to  send  to  the  plaintiff's 
farm  at  Pergo  to  fetch  them  away.  The  sample  was  offered  him,  but  he 
declined  taking  it,  saying  that  he  had  seen  the  tares  on  plaintiff's 
premises,  and  that  he  had  no  immediate  use  for  them,  and  therefore 
requested  that  they  might  remain  there  until  he  wanted  to  sow  them, 
which  was  agreed  to.  The  plaintiff's  nephew,  on  his  return  fi-om 
Romford,  measured  out  the  twelve  bushels  and  set  them  apart  in  the 
plaintiff's  granary,  and  orders  were  given  that  they  should  be  de- 
livered to  defendant  when  he  should  call  for  them.  It  was  objected 
at  the  trial  that,  there  being  no  note  or  memorandmn  in  writing, 
this  contract  was  void  by  the  Statute  of  Frauds.  The  learned  judge 
reserved  the  point,  and  the  plaintiff  had  a  verdict  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been  ob- 
tained for  that  purpose  in  last  Michaelmas  term, 

Marryat  and  Walford  now  shewed  cause.  There  was  a  sufficient 
delivery  to  take  this  case  out  of  the  Statute  of  Frauds.  By  the  ex- 
press terms  of  the  contract  the  tares  were  to  remain  in  the  possession 
of  the  seller  till  the  buyer  sent  for  them,  and  they  were  separated 
from  the  bulk  and  measured  out  immediately  after  the  sale  by  the 
nephew  of  the  plaintiff.  Inasmuch  as  the  defendant  had  seen  the  tares 
in  bulk,  and  had  bought  only  twelve  bushels,  and  directed  that  they 
should  remain  in  the  plaintiff's  possession  till  called  for,  he  must  be 
taken  to  have  given  an  implied  authority  to  the  plaintiff's  nephew  as 
his  agent  to  measure  out  the  quantity;  and  that  act  of  measuring 
must  be  considered  as  an  act  done  by  the  buyer,  and  consequently  as 
an  acceptance  on  his  part.  There  was  therefore  a  constructive  de- 
livery, and  the  only  delivery  that  could  be  made  by  the  seller  consist- 
ently with  the  terms  of  his  contract.  In  Elmore  v.  Stone  ■'  the  pur- 
chaser of  a  horse  from  a  horse-dealer  desired  him  to  keep  the  horse  at 
livery  for  him,  and  the  horse-dealer  removed  the  horse  from  his  sale 
stable  to  another,  and  that  was  holden  a  sufficient  delivery  to  take  the 
case  out  of  the  statute;  and  Heath,  J.,  then  stated  that  if  goods  or- 
dered at  a  shop  to  be  left  till  called  for  are  weighed  out  or  measured, 
that  is  a  sufficient  delivery.  In  Chaplin  v.  Rogers,^  which  was  a  sale 
of  a  stack  of  hay  on  the  spot  where  the  stack  stood,  there  was  no 
1  1  Taunt.  458.  =  1  East,  192. 
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actual  delivery,  but  the  fact  of  the  vendee  having  sold  part  of  it  to 
another,  by  whom,  though  against  the  vendee's  approbation,  it  was 
taken  away,  was  held  sufficient  to  warrant  the  jury  in  finding  a  de- 
livery to  and  acceptance  by  the  vendee. 

ZiCiwes,  Seijt.,  contra,  was  stopped  by  the  court. 

Abbott,  C  J.  The  Statute  of  Frauds  is  one  of  the  most  important 
and  beneficial  statutes  to  be  found  in  the  books.  One  of  its  objects 
was  to  require  written  testimony  or  memorials  of  contracts,  such  as 
are  required  by  the  laws  of  most  countries.  The  words  of  the  17th 
section  are  these  [stating  them].  Now  in  this  case  there  has  been  no 
note  in  writing  of  the  contract,  and  thei-e  has  been  nothing  given  in 
earnest  or  in  j'art  payment.  Unless  therefore  the  buyer  has  accepted 
and  received  part  of  the  goods  so  sold,  this  case  is  within  the  statute, 
and  no  action  can  be  brought  on  the  verbal  contract  entered  into 
between  the  parties.  Then  the  question  is.  Has  the  buyer  accepted? 
Now,  if  he  had  once  accepted,  he  could  not  afterwards  make  any  ob- 
jection, even  if  it  turned  out  that  the  tares  did  not  correspond  with 
the  sample.  But  it  is  clear  that  he  had  a  right  to  make  any  objection 
at  the  time  when  they  were  tendered  to  him  for  acceptance.  If  the 
defendant  in  this  case  had  gone  to  the  plaintiff's  granary  to  demand 
the  tares,  and  upon  inspection  had  discovered  that  they  did  not  cor- 
respond with  the  sample,  it  is  impossible  to  say  that  he  might  not  then 
have  made  the  objection.  And  if  so,  it  is  clear  that  there  was  no  pre- 
vious acceptance  on  his  part.  I  therefore  think  that  this  case  comes 
within  the  very  words  of  this  statute,  to  which  we  ought  to  give  full 
eifect,  and  not  to  suffer  its  beneficial  provisions  to  be  evaded  by  subtle 
distinctions. 

Batley,  J.  I  am  of  the  same  opinion.  I  think  the  safest  rule  to 
follow  is  to  adhere  closely  to  the  words  of  the  statute.  The  two  cases 
cited  are  distinguishable  from  this ;  for  in  Chaplin  v.  Rogers  the  jury 
thought  that  there  was  sufiicient  evidence  to  draw  the  conclusion  of  an 
actual  acceptance,  inasmuch  as  the  vendee  had  dealt  with  the  hay  as 
his  own.  In  Elmore  v.  Stone  the  buyer  directed  expense  to  be  in- 
curred ;  and  the  directing  of  that  expense  was  considered  evidence  of 
an  acceptance  on  his  part.  That  case  goes  as  far  as  any  case  ought  to 
go,  and  I  think  we  ought  not  to  go  one  step  beyond  it.  There  is  a 
distinction  between  that  case  and  this,  that  there  an  expense  was 
incurred  on  account  and  by  the  direction  of  the  buyer ;  here  there  is 
none.  But  I  must  say,  however,  that  I  doubt  the  authority  of  that 
decision.  This  case  is  clearly  M'ithin  the  statute,  and  the  rule  must  be 
made  absolute. 

HoLEOYD,  J.  I  .am  of  the  same  opinion.  In  this  case  there  has  been 
no  actual  receipt  of  any  part  of  the  goods  sold  within  the  usual  mean- 
ing of  the  term,  and  I  think  what  has  been  done  ought  not  to  be  con- 
sidered in  point  of  law  as  an  acceptance.     For  supposing  that  it  was 
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made  part  of  the  contract  in  this  case  that  the  seller  should  set  apart 
and  measure  the  thing  sold ;  that  would  not  make  the  act  of  measuring 
amount  to  a  virtual  acceptance  or  receipt  of  the  goods  by  the  buyer. 
For  if  they  were  measured  by  the  seller  only,  that  would  not  prevent 
the  buyer  when  he  inspected  them  from  objecting  either  to  the  qumv- 
tum  or  quality  of  the  goods.  And  unless  it  would  amount  to  that,  it 
does  not  appear  to  me  to  be  an  actual  acceptance  or  receipt  of  the 
goods.  And  supposing  it  not  to  be  part  of  the  contract,  but  that 
directions  were  given  at  the  time  by  the  buyer  to  the  seller's  agent  to 
measure  the  goods  for  him,  that  would  not  make  him  the  agent  of  the 
buyer  so  far  as  to  make  that  act  amount  to  an  acceptance  on  his  part. 
For  an  authority  to  measure  the  goods  would  not  give  him  authority 
as  agent  to  accept.  The  buyer  might  afterwards  object  that  the 
articles  did  not  correspond  with  the  terms  of  the  contract.  The  case 
differs  from  that  of  Elmore  v.  Stone  ;  for  there  it  was  agreed  between 
the  parties  that  the  horse  should  be  transferred  from  the  sale  to  the 
livery  stable,  and  an  expense  was  incurred  by  the  purchaser  for  the 
keep,  which  could  not  be  unless  the  horse  was  supposed  to  have  come 
into  his  possession.  I  think  therefore  that,  as  there  was  no  accept- 
ance by  the  buyer,  this  case  falls  within  the  words  of  the  statute,  and 
that  the  rule  must  be  made  absolute. 

Best,  J.  I  am  of  the  same  opinion.  So  far  from  being  disposed  to 
restrain  the  provisions  of  this  statute,  I  should  be  inclined  to  extend 
them.  In  this  case  I  think  that  the  plaintiff  is  prevented  from  recov- 
ering, both  by  the  spirit  and  the  very  letter  of  the  act.  The  spirit  I 
take  to  be  this,  that  a  contract  shall  not  be  binding  unless  there  be 
some  act  done  which  directly  shews  an  acceptance  on  his  part.  Now 
there  is  no  such  act  done  in  the  present  case ;  and  I  think  in  all  cases 
it  is  better  to  adhere  to  the  words  of  the  statute,  unless  we  plainly  see 
that  the  words  used  do  not  express  the  meaning  of  the  Legislature. 
Here  it  appears  to  me  that  they  do  plainly  express  the  meaning  of  the 
Legislature,  and  that  this  case  is  within  the  very  words  of  the  statute. 
The  rule  therefore  must  be  made  absolute. 

Hule  absolute  for  entering  a  nonsuit. 


TEMPEST  V.  FITZGERALD. 
In  the  King's  Bench,  June  12,  1820. 

[Reported  in  3  Bamewall  &  Alderson,  680.] 

Assumpsit  for  the  price  of  a  horse.    Declaration  contained  counts 
for  horses  sold  and  delivered,  bargained  and  sold,  &c.    Plea,  general 
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issue.  At  the  trial  before  Park,  J.,  at  the  last  assizes  for  the  county 
of  Lancaster,  the  following  facts  were  proved:  In  August,  1817,  the 
defendant,  then  on  a  visit  at  the  plaintiff's  house,  agreed  to  purchase  a 
horse  from  him  at  the  price  of  forty-five  guineas,  and  to  fetch  it  away 
about  the  22d  September  as  he  went  to  Doncaster  races.  The  parties 
understood  it  to  be  a  ready-money  bargain.  The  defendant  said  he 
wanted  it  for  hunting,  and  the  plaintiff  proposed  to  put  it  in  a  course 
of  physic  during  his  absence.  The  defendant  soon  after  quitted  the 
plaintiff's  house,  and  returned  on  the  20th  September.  He  then 
ordered  the  horse  to  be  taken  out  of  the  stable ;  ho  and  his  servant 
mounted,  galloped,  and  leaped  the  horse,  and  after  they  had  done  so 
his  servant  cleaned  him,  and  the  defendant  himself  gave  directions 
that  a  roller  should  be  taken  off  and  a  fresh  one  put  on,  and  that  a 
strap  should  be  put  upon  his  neck,  which  was  consequently  done ;  he 
then  asked  the  plaintiff's  son  if  he  would  keep  it  for  another  week;  he 
said  that  he  Avould  do  it  to  oblige  him.  The  defendant  then  said  that 
he  would  call  and  pay  for  the  horse  when  he  returned  from  the  Don- 
caster  races,  about  the  26th  or  27th  September.  He  told  plaintiff's 
groom  that  the  horse  ought  to  be  galloped  more,  and  that  it  was  not 
then  in  a  condition  for  hunting.  The  defendant  returned  on  the  27th 
with  the  intention  to  take  it  away,  but  the  horse  having  died  on  the 
26th  September  he  refused  to  pay  the  price.  Upon  these  facts  it  was 
contended  by  the  defendant's  counsel  that  there  had  been  no  accept- 
ance of  the  horse  by  him,  so  as  to  take  the  case  out  of  the  Statute  of 
Frauds.  The  learned  judge  was  of  opinion  that  if  the  acts  done  by 
the  defendant  on  the  20th  September  were  to  be  considered  as  acts  of 
ownership,  that  there  was  a  sufiicient  acceptance  ;  and  he  left  it  to  the 
jury  to  say  whether  the  riding  of  the  horse  on  that  day  was  by  way  of 
trial,  or  whether  the  defendant  was  then  exercising  an  act  of  owner- 
ship ;  and  whether  the  directions  then  given  were  by  way  of  advice  or 
as  owner.  If  they  thought  that  he  was  then  exercising  acts  of  owner- 
ship, then  they  were  to  find  for  the  plaintiff;  if  otherwise,  for  the 
defendant.  The  jury  found  a  verdict  for  the  plaintiff.  A  rule  nisi 
having  been  obtained  for  a  new  trial  in  last  Easter  term, 

Scarlett  and  Holt  now  shewed  cause.  The  question  was  properly 
left  to  the  jury,  whether  on  the  20th  September  the  defendant  had  not 
exercised  acts  of  ownership  upon  the  horse.  The  jury  have  found 
that  he  had;  and  that  being  so,  there  was  clearly  an  acceptance  of  the 
horse  within  the  meaning  of  the  Statute  of  Frauds.  In  Blenldnsop  «■ 
Clayton,^  a  case  similarly  circumstanced,  the  Court  of  Common  Pleas 
thought  it  a  question  for  the  jury  to  determine  whether  the  act  done 
by  the  purchaser  was  an  act  of  ownership  or  not.  Chaplin  v.  Rogers  ^ 
is  an  authority  to  the  same  effect.  The  object  of  the  Legislature  in 
the  Statute  of  Frauds  was  that  there  should  be  some  act  done  by 
1  7  Taunt.  597,  1  B.  Moore,  328.  2  1  East,  192. 
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the  party  beyond  the  mere  contract,  to  make  it  binding.  Here  such 
acts  have  been  done  by  the  vendee  with  respect  to  the  property 
purchased,  and  admitting  them  to  be  equivocal  in  their  nature  still 
the  jury  have  found  by  their  verdict  that  they  were  acts  of  owner- 
ship; and  that  being  so,  there  can  be  no  doubt  that  there  was  an 
acceptance  of  the  property  by  the  defendant  within  the  meaning  of 
the  Statute  of  Frauds. 

Cross,  Serjt.,  and  Mihier,  contra.  The  intent  and  meaning  of  the 
statute  was,  that  there  should  be  certain  foims  used  in  order  to 
make  a  contract  binding,  or  that  there  should  be  some  clear  unequiv- 
ocal act  done  by  the  vendee  to  shew  that  he  had  adopted  the  con- 
tract. In  this  case  the  acts  relied  upon  were  at  least  equivocal. 
This  also  was  a  ready-money  bargain,  and  the  defendant  could  have 
no  right  to  take  away  the  horse  until  he  paid  the  money.  They 
were  then  stopped  by  the  court. 

Abbott,  C.  J.  The  Statute  of  Frauds  was  made  for  wise  and  bene- 
ficial purposes,  and  ought  to  receive  such  a  construction  as  will  best 
accord  with  the  plain  and  obvious  meaning  of  the  Legislature.  By 
the  17th  section  it  is  enacted  [quoting  the  section].  Now  in  this 
case  there  was  not  any  earnest  given,  or  any  part  payment,  or  any 
note  or  memorandum  in  writing.  The  question  therefore  is,  whether 
the  buyer  had  accepted  part  of  the  goods  sold  and  actually  received 
the  same.  Now  the  word  "  accepted  "  imports  not  merely  that  there 
should  be  a  delivery  by  the  seller,  but  that  each  party  should  do 
something  by  which  the  bargain  should  be  bound.  I  do  not  mean, 
however,  to  say  that  if  the  buyer  were  to  take  away  the  goods  with, 
out  the  assent  of  the  seller,  that  would  not  be  sufficient  to  bind  him.^ 
In  this  case  payment  of  the  price  was  to  be  an  act  concurrent  with  the 
delivery  of  the  horse  ;  at  any  rate  there  is  nothing  to  shew  that  either 
party  understood  that  the  one  was  to  precede  the  other.  In  the  first 
instance  therefore  this  was  a  mere  contract  between  the  parties.  It 
is  urged,  however,  that  there  was  evidence  for  the  jury  to  find  that 
the  defendant  had  exercised  acts  of  ownership  as  to  the  horse  on  the 
20th  September.  It  appears  from  the  learned  judge's  report  that  on 
that  day  he  came  to  the  plaintiff's  house,  that  he  and  his  servant  then 
rode  the  horse,  and  that  he  gave  some  directions  as  to  its  future  treat- 
ment, and  it  is  urged  that  these  acts  might  be  considered  acts  of 
ownership.  I  am  of  opinion,  however,  that  the  defendant  had  no  right 
of  property  in  the  horse  until  the  price  was  paid ;  he  could  not  then 
exercise  any  right  of  ownership.  If  he  had  at  that  time  rode  away 
with  the  horse  the  plaintiff  might  have  maintained  trover.  The  dis- 
tinction between  this  case  and  that  of  Blenkinsop  v.  Clayton  is,  that 
there  the  contract  was  not  for  ready  money,  but  the  horse  was  to 
be  delivered  within  an  hour,  and  the  defendant  treated  it  as  his  own 
1  But  see  Baker  v.  Cuyler,  12  Barb.  667.  —  Ed. 


124  TEMPEST  V.   FITZGERALD.  [CHAP.  I. 

by  offering  it  for  sale;  here  the  express  contract  is  for  ready  money, 
and  the  payment  of  the  price  is  an  act  concm-rent  with  the  delivery  of 
the  horse.  I  think  therefore  that  the  rule  for  a  new  trial  must  be 
made  absolute. 

Batley,  J.  This  was  a  ready-money  bargain,  and  the  purchaser 
could  have  no  right  to  take  away  the  horse  until  he  had  paid  the  price. 
If  the  argument  on  the  part  of  the  plaintiff  were  to  prevail,  the 
defendant  might  have  maintained  an  action  for  the  horse  without 
paying  the  price,  which  would  be  contrary  to  the  express  terms  of  the 
contract. 

HoLEOTD,  J.  The  object  of  the  Statute  of  Frauds  was  to  remove 
all  doubts  as  to  the  completion  of  the  bargain,  and  it  therefore 
requires  some  clear  and  unequivocal  acts  to  be  done  in  order  to  shew 
that  the  thing  had  ceased  to  be  in  fieri.  Those  acts  are  either  that  the 
buyer  shall  accept  part  of  the  goods  sold  and  receive  the  same,  or 
give  something  in  earnest  or  in  part  payment,  or  that  the  contract  be 
reduced  to  writing.  These  are  all  acts  that  clearly  and  unequivocally 
shew  that  the  bargain  is  executed.  It  is  said  that  the  riding  of  the 
horse  by  the  defendant  on  the  20th  September,  and  the  directions  then 
given,  may  be  considered  as  acts  of  ownership,  and  were  therefore 
evidence  of  an  acceptance  of  the  horse ;  but  at  that  time  the  defendant 
had  no  right  to  take  away  the  horse.  For  admitting,  for  the  sake  of 
the  argument,  that  the  property  had  been  changed,  still  there  is  no 
evidence  to  shew  that  Tempest  had  ever  parted  with  the  possession  or 
control ;  and  if  he  had  not,  he  had  at  all  events  a  lien  for  the  price,  and 
the  defendant  could  not  be  justified  in  taking  it  away  until  the  price 
were  paid.  In  Blenkinsop  «.  Clayton  the  horse  was  to  be  delivered 
absolutely  within  an  hour,  and  the  purchaser  had  treated  it  as  his 
own  property  by  offering  to  sell  it  to  another;  here,  on  the  other 
hand,  the  horse  was  not  to  be  delivered  till  the  price  was  paid. 

Best,  J.  I  think  that,  to  take  the  case  out  of  the  Statute  of 
Frauds,  there  should  be  some  act  so  clear  and  unequivocal  as  to  shew 
beyond  all  doubt  that  the  purchaser  had  accepted  the  horse.  There 
is  here  no  act  of  that  description.  This  was  a  ready-money  bargain, 
and  the  defendant  would  therefore  acquire  no  property  in  the  horse 
until  he  paid  the  price.  The  acts  therefore  done  by  him  on  the  20tli 
September  could  not  be  acts  of  ownership,  for  at  that  time  he  had 
acquired  no  right  to  exercise  any  act  of  ownership. 

Jiule  absolute. 
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HANSON  AND  Akothek  v.  ARMITAGE. 
In  the  King's  Bench,  Hilary  Term,  1822. 

[Reported  in  5  Bamewall  4r  Alderson,  557.] 

Assumpsit  for  the  price  of  two  chests  of  tea.  Plea,  general  issue. 
At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  sittings  after  Hilary 
term,  1821,  the  following  appeared  to  be  the  facts  of  the  case :  The 
plaintiffs,  who  were  wholesale  tea-dealers  in  London,  had  been  in  the 
habit  of  shipping  teas  to  the  defendant,  who  was  a  grocer,  resident  at 
Barnsley  in  Yorkshire.  The  usual  course  was  to  deliver  the  tea  at  the 
wharf  of  one  Staunton  in  London,  to  be  forwarded  by  the  first  ship ; 
and  several  parcels  of  tea  sent  in  this  manner  had  been  paid  for  by  the 
defendant.  On  the  3d  of  June,  1820,  the  plaintiffs  delivered  at  Staun- 
ton's Avharf  two  chests  of  tea,  to  be  forwarded  to  the  defendant  in  the 
usual  manner.  The  vessel  in  which  this  tea  was  shipped  was  lost  on  her 
voyage.  The  plaintiffs  on  the  10th  of  June  transmitted  by  post  to  the 
defendant  an  invoice  of  the  tea,  and  on  the  13th  the  defendant  returned 
the  same  by  post,  and  stated  "  that  he  had  nothing  to  do  with  it,  as  he 
had  heard  of  the  loss  of  the  ship  before  the  invoice  arrived,  and  that 
he  would  not  take  to  the  account."  There  was  no  other  evidence  of 
any  order  having  been  given  to  the  plaintiffs  for  the  tea  in  question. 
Upon  these  facts  the  Lord  Chief  Justice  directed  the  jury  that  they 
might  fairly  presume  that  the  defendant  had  given  a  parol  order  for  the 
tea,  and  stated  that  he  would  reserve  the  question  for  the  opinion  of 
the  court,  whether  the  delivery  of  the  tea,  and  the  acceptance  of  it  by 
the  wharfinger  for  the  purpose  of  transmitting  it  by  the  usual  convey- 
ance, was  to  be  deemed  an  acceptance  by  the  buyer  within  the  mean- 
ing of  the  29  Car.  2,  c.  3,  §  17.  The  jury  having  found  a  verdict  for  the 
plaintiffs,  a  rule  nisi  was  obtained  in  last  Easter  term  for  entering  a 
nonsuit,  against  which 

Scarlett  and  Littledale  now  shewed  cause.  The  acceptance  of  the  tea 
by  the  wharfinger  was  a  sufiicient  acceptance  by  the  buyer  to  satisfy 
the  29  Car.  2,  c.  3,  §  17.  Staunton  was  the  agent  of  the  defendant ;  for 
the  jury  having  found  that  there  was  an  order  for  these  goods,  it  must 
be  taken  that  there  was  an  order  to  send  them  by  the  usual  mode  of 
conveyance.  The  acceptance  therefore  by  Staunton  was  an  acceptance 
by  the  defendant.  This  case  is  distinguishable  from  Astey  v.  Emery ;  ^ 
for  there  the  seller  undertook  the  risk  of  conveying  the  goods  to  the 
purchaser. 

Ourney  and  Chitty,  contra.  The  statute  29  Car.  2,  c.  3,  §  17,  enacts 
"that  no  contract  for  the  sale  of  goods  for  the  price  of  £10  shall  be 

I  4  Maule  &  S.  262. 
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binding,  except  the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same."  Here  there  has  been  no  acceptance  by  the 
buyer,  but  by  a  person  who  was  an  agent  only  for  the  purpose  of  ship- 
ping the  goods,  and  which  agent  had  no  opportunity  of  objecting  to  the 
quality.  To  make  it  a  suflScient  acceptance  by  the  buyer  within  the 
statute,  the  latter  ought  to  have  had  an  opportunity  of  objecting  to 
the  quality  of  the  goods.  Kent  v.  Huskinson  ^  and  Howe  v.  Palmer.^  In 
Astey  V.  Emery  the  goods  were  actually  shipped  on  board  a  vessel 
named  by  the  buyer,  and  yet  that  was  held  not  to  be  a  sufficient  accept- 
ance.   They  also  cited  Dawes  v.  Peck.^  Cur.  adv.  vult. 

Abbott,  C.  J.,  in  the  course  of  the  term  delivered  the  judgment  of 
the  court ;  and  after  stating  the  point  reserved  for  their  consideration, 
viz.,  whether  there  had  been  a  sufficient  acceptance  of  the  goods  to 
take  the  case  out  of  the  Statute  of  Frauds,  added  that  the  court  were 
of  opinion  that  the  acceptance  in  this  case,  not  being  by  the  party  him- 
self, was  not  sufficient ;  and  he  referred  to  the  case  of  Howe  v.  Palmer, 
where  it  was  held  that  there  could  be  no  actual  acceptance  so  long  as 
the  buyer  continued  to  have  a  right  to  object  either  to  the  quantum  or 
quality  of  the  goods.  Rule  absolute  for  a  nonsuit. 


CARTER  AND  AsroTHBE  v.   TOUSSAINT. 
In  the  King's  Bench,  June  14,  1822. 

[Reported  in  5  Barnewalt  ij-  Alderson,  855.] 

Assumpsit  for  the  price  of  a  horse,  with  the  usual  money  counts. 
Plea,  general  issue.  At  the  trial  at  the  Middlesex  sittings  after  last 
Hilary  term,  before  Abbott,  C.  J.,  it  appeared  that  the  plaintiffs,' who 
were  farriers,  sold  to  the  defendant  a  race-horse  by  a  verlial  contract 
for  £30.  The  horse  at  the  time  of  the  sale  required  to  be  fired,  which 
was  done  with  the  approbation  of  the  defendant  and  in  his  presence; 
and  it  was  agreed  that  the  horse  should  be  kept  by  the  plaintiffs  for 
twenty  days  without  any  charge  made  for  it.  At  the  expiration  of  the 
twenty  days  the  horse  was,  by  the  defendant's  directions,  taken  by  a 
servant  of  the  plaintiffs  to  Kimpton  Park,  for  the  purpose  of  being 
turned  out  to  grass  there.  It  was  there  entered  in  the  name  of  one  of 
the  plaintiffs,  which  Avas  also  done  by  the  direction  of  the  defendant, 
who  was  anxious  that  it  might  not  be  known  that  he  kept  a  race-horse. 
No  time  was  specified  in  the  bargain  for  the  payment  of  the  price.  The 
1  3  Bos.  &  P.  233.  2  3  Barn.  &  A.  321.  3  s  T.  E.  330. 
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defendant  afterwards  refused  to  take  the  horse.  The  jury,  under  the 
direction  of  the  Lord  Chief  Justice,  found  a  verdict  for  the  plaintiffs. 
Scarlett  in  last  Easter  term,  obtained  a  rule  nisi  for  entering  a  nonsuit 
on  the  ground  reserved  at  the  trial,  that  there  was  not  a  sufficient 
acceptance  by  the  defendant  to  take  the  case  out  of  the  17th  section  of 
the  Statute  of  Frauds. 

Marryat  and  Hawkins  shewed  cause.  The  case  is  not  within  the 
17th  section  of  the  Statute  of  Frauds ;  for  here  there  was  a  complete 
delivery  and  acceptance  by  the  defendant.  If  a  buyer  orders  goods  to 
be  sent  to  a  particular  wharf,  and  they  are  there  delivered,  the  accept- 
ance by  the  wharfinger  is  clearly  sufficient  to  take  the  case  out  of  the 
statute.  Here,  by  the  defendant's  order,  the  horse  was  sent  to  Elimp- 
ton  Park.  And  this  is  therefore  a  stronger  case  of  acceptance  than 
Elmore  v.  Stone,^  where  the  removal  was  from  one  stable  to  another. 
Hanson  v.  Armitage  ^  will  be  cited  on  the  other  side.  There,  however, 
there  was  no  special  direction  as  to  the  place  where  the  goods  were  to 
be  sent.  Besides,  that  case  is  at  variance  with  Hart  v.  Sattley,'  where 
Chambre,  J.,  held  that  the  master  of  the  ship  must  be  considered  as 
the  vendee's  agent  to  receive  the  goods  in  a  case  where  they  were 
shipped  according  to  the  usual  course  of  dealing  between  the  parties. 
But  it  is  said  that  the  horse  was  entered  at  Kimpton  Park  in  the  name 
of  one  of  the  plaintiffs.  That  however,  being  done  by  the  request  of 
the  defendant,  can  make  no  difference.  It  is  admitted  that  if  there  be' 
an  acceptance,  though  but  for  a  minute,  it  is  sufficient.  Here  the 
deUvery  of  the  horse  to  the  person  who  conveyed  him  fi-om  the  plain- 
tiff's house  to  the  park  was  sufficient ;  for  that  person  must  be  con- 
sidered as  the  defendant's  servant.  Besides,  the  horse  was  fired  for  the 
use  of  the  defendant,  and  must  be  considered  as  having  remained  in 
the  hands  of  the  plaintiffs  for  the  purpose  of  cure  ;  and  then  the  case 
falls  precisely  within  the  principle  of  Elmore  v.  Stone. 

Sccirlett  and  Ziawes,  contra.  If  this  question  were  now  for  the  first 
time  to  be  determined,  no  doubt  could  be  entertained  by  any  one  who 
looked  at  the  words  of  the  statute.  It  is  not  requisite  indeed  that,  to 
constitute  an  acceptance,  the  goods  should  be  in  the  manual  possession 
of  the  vendee.  But  he  must  at  least  have  the  complete  control  before 
he  can  be  considered  as  having  accepted  them.  If  the  key  of  the  ware- 
house where  they  are  deposited  is  delivered  to  him,  or  an  order  for 
delivery  to  him  is  signed  in  the  wharfinger's  books,  in  these  and  the 
like  instances  it  may  fairly  amount,  if  he  assents,  to  an  acceptance  on 
his  part.  For  there  he  on  the  one  hand  has  the  complete  control  with- 
out any  lien  on  the  part  of  the  vendors ;  and  on  the  other  hand  he 
cannot  after  that  be  allowed  to  object  to  their  quality,  &c.  But  if  that 
criterion  be  applied  to  this  case,  it  will  determine  it  in  favor  of  the 
defendant.  For  here  he  had  no  control  over  the  horse.  He  could  not 
1  1  Taunt.  468.  3  6  Barn.  &  Aid.  557.  '  3  Campb.  528. 
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have  compelled  the  park-keei^er  to  have  delivered  it  to  him.  Here  too 
there  was  no  time  fixed  for  the  payment  of  the  price,  and  therefore  the 
vendors  would  not  have  been  bound  to  part  with  the  horse  till  the 
price  was  paid.  This  therefore  falls  within  the  cases  of  Hanson 
V.  Armitage  ^  and  Tempest  v.  Fitzgerald.-  Elmore  v.  Stone  is  a  case 
of  doubtful  authority,  but  at  all  events  it  is  not  precisely  in  point  with 
this.  There  the  court  considered  the  vendor  as  having  by  his  own  act 
become  the  agent  of  the  vendee,  and  having  thereby  lost  liis  lien  for 
the  price  of  the  horse.  But  here  the  party  has  not  lost  that  lien.  Sup- 
pose Carter  had  become  bankrupt,  it  is  clear  that  the  horse  would  have 
gone  to  his  assignees,  as  being  in  his  possession  at  the  time  of  the  bank- 
ruptcy. That  consequence  would  not  have  followed  in  Elmore  v.  Stone. 
Suppose  the  horse  had  been  damaged  in  going  to  the  park,  could  not 
the  defendant  have  objected  to  receive  him?  If  he  could,  then  accord- 
ing to  the  principle  laid  down  in  Howe  v.  Palmer  ^  there  is  no  sufficient 
acceptance.  As  to  the  firing,  it  was  not  done  specially  for  the  defend- 
ant, but  generally  for  any  one  to  whom  the  horse  might  afterwards  be 
sold.  This  case  therefore  falls  within  the  Statute  of  Frauds,  and  the 
defendant  is  entitled  to  the  judgment  of  the  court. 

Abbott,  C.  J.  In  this  case  it  appears  there  was  a  verbal  bargain  for 
the  horse  at  £30,  for  the  payment  of  which  no  time  was  fixed.  The 
seller  therefore  was  not  compellable  to  deliver  it  until  the  price  was 
paid.  In  Elmore  v.  Stone  there  was  a  contract  of  a  similar  descrip- 
tion, but  the  court  thought  that  the  circumstance  of  the  change  of  the 
stable  altered  the  character  in  which  the  plaintiff  there  held  possession 
of  the  horse.  For  the  plaintiff,  thereby  consenting  to  have  the  horse 
placed  in  the  livery-stable,  ceased  to  keep  possession  as  owner,  and  held 
it  only  in  his  capacity  of  livery-stable  keeper.  There  is  no  circum- 
stance of  that  description  in  the  present  case.  It  is  quite  clear  that 
the  present  plaintiffs  kept  possession  of  the  horse  as  owners  until  it 
was  sent  to  Kimpton  Park.  If  indeed  it  had  been  sent  there  and 
entered  in  the  defendant's  name  by  his  directions,  I  should  have 
thought  it  would  have  amounted  to  an  acceptance  b)'  him.  But  here 
it  was  entered  in  the  plaintiffs'  name,  and  the  plaintiffs'  character  of 
owner  remained  unchanged  from  first  to  last,  and  they  could  not  have 
been  compelled  to  deliver  it  without  the  payment  of  the  money. 
There  was  then  no  sufficient  acceptance  to  take  the  case  out  of  the 
Statute  of  Frauds ;  and  consequently  the  action  is  not  maintainable. 

Bayley,  J.  The  Statute  of  Frauds  is  a  remedial  law,  and  we  ought 
not  to  endeavor  to  strain  the  words  in  order  to  take  a  particular  case 
out  of  the  statute.  By  the  17th  section  it  is  provided  that,  in  the  case 
of  a  sale  of  goods  above  the  value  of  £10,  the  buyer  must  accept  and 
actually  receive  part  of  the  goods  so  sold.  There  can  be  no  acceptance 
or  actual  receipt  by  the  buyer,  unless  there  be  a  change  of  possession 
'5B.  &A.  557.  2  3B.  &A.  680.  ^sb.&a,  321. 
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and  unless  the  seller  divests  himself  of  the  possession  of  the  goods, 
though  but  for  a  moment,  the  property  remains  in  him.  Here  the 
plaintiffs  had  a  lien  on  the  horse,  and  were  not  compellable  to  part 
with  the  possession  till  the  price  was  paid.  Then  the  question  is,  Was 
there  any  thing  to  deprive  them  of  that  right  ?  It  is  said  that  the 
horse  was  fired,  but  after  that  he  still  remained  in  their  possession. 
Then  he  was  sent  under  the  care  of  their  servant  to  Kimpton  Park , 
but  that  was  no  act  of  delivery  to  dispossess  them  of  the  horse.  At 
Kimpton  Park  he  was  entered  in  the  name  of  one  of  the  plaintiffs,  and 
they  still  therefore  retained  a  control  over  him.  How  can  it  be  said 
that  the  horse  was  in  the  possession  of  the  defendant,  when  he  had  no 
right  to  compel  a  delivery  to  him.  For  he  could  not,  on  tendering  the 
keep,  maintain  trover  against  the  park-keeper,  because  the  possession 
had  not  passed  from  the  vendors  to  him.  The  case  of  Elmore  v.  Stone 
is  distinguishable.  There  the  original  owner  of  the  horse  had  stables 
in  which  he  kept  horses  as  owner,  and  others  where  he  kept  them  as 
livery-stable  keeper;  and  the  court  considered  that,  by  changing  the 
horse  from  the  one  to  the  other,  he  had  divested  himself  of  the  posses- 
sion and  given  up  his  lien.  But  there  is  no  circumstance  of  that 
sort  here. 

HoLEOTD,  J.  I  am  of  the  same  opinion.  The  facts  here  stated  do 
not  amount  to  an  acceptance  or  actual  receipt  of  the  horse,  which  must 
be  considered  as  having  continued  throughout  in  the  plaintiff's  posses- 
sion. The  case  would  be  different  if  the  horse  had  been  entered  at  the 
park  in  the  name  of  the  defendant,  but  being  entered  in  the  name  of 
one  of  the  plaintiffs  they  retained  a  control  over  it,  and  the  park- 
keeper  was  their  agent.  This  case  is  distinguishable  from  Elmore  v. 
Stone ;  there,  there  was  a  change  of  possession,  here  there  is  not. 

Hule  absolute. 


PEICE  AND  Othees  v.  lea. 
In  the  King's  Bench,  January  27, 1823. 

[Reported  in  1  Bamewall  Sf  Cresswett,  156.] 

Assumpsit  for  goods  sold  and  delivered  by  the  plaintiffs  to  the 
defendant.  Plea,  non  assumpsit  as  to  part,  and  a  tender  as  to  the  res- 
idue. The  replication  took  issue  on  the  non  assumpsit,  and  admitted 
the  tender.  On  the  trial  before  Abbott,  C.  J.,  at  the  Guildhall  sittings 
after  last  tei-m,  it  was  proved  that  on  the  21st  March,  1821,  the  trav- 
eller of  the  plaintiffs,  who  are  drysalters  in  London,  called  upon  the 
defendant,  a  carpet  manufacturer  at  Kidderminster,  for  orders.    The 
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defendant  ordered  a  cask  of  cream  of  tartar,  and  offered  to  purchase 
two  chests  of  lac  dye  at  a  certain  price ;  the  traveller  said  the  price 
proposed  was  below  his  limits,  but  he  would  write  to  his  principals, 
and  if  the  defendant  did  not  receive  a  letter  in  one  or  two  days  refus- 
ing to  execute  the  order,  he  might  conclude  that  his  offer  was  accepted. 
The  plaintiffs  did  not  write  to  the  defendant,  but  on  the  29th  of  March 
sent  both  the  cream  of  tartar  and  the  lac  dye,  directed  to  him  at  Kid- 
derminster. The  defendant  accepted  the  cream  of  tartar,  and  tendered 
the  price  for  it  (which  was  the  tender  pleaded),  but  refused  the  lac  dye. 
Upon  this  evidence  it  was  contended  for  the  defendant  that  the  orders 
were  distinct,  and  consequently  the  acceptance  of  the  cream  of  tartar 
did  not  take  the  case  out  of  the  operation  of  the  17th  section  of  the 
Statute  of  Frauds.  The  Lord  Chief  Justice  thought  the  objection 
fatal,  and  nonsuited  the  plaintiffs.     And  now 

The  Solicitor- General  moved  to  set  aside  the  nonsuit,  and  contended 
that  the  order  given  by  the  defendant  was  a  joint  order  for  the  cream 
of  tartar  and  lac  dye ;  for  although  the  plaintiffs'  traveller  reserved  for 
them  an  option  either  to  accept  or  refuse  the  offer  made  by  the  defend- 
ant, still  the  latter  was  at  all  events  bound  if  that  offer  was  accepted ; 
the  order  then  being  joint,  the  acceptance  of  the  cream  of  tartar  took 
the  case  out  of  the  17th  section  of  the  Statute  of  Frauds,  and  rendered 
the  defendant  liable  to  be  sued  for  the  price  of  the  lac  dye,  which  he 
refused  to  accept. 

Abbott,  C.  J.  It  must  be  taken  as  established  by  the  evidence  that 
an  order  was  given  for  the  cream  of  tartar ;  then  a  conversation  fol- 
lowed between  the  defendant  and  the  traveller  respecting  the  lac  dye, 
and  it  was  agreed  that  a  letter  should  be  written  to  the  plaintiffs  upon 
the  subject;  what  then  passed  cannot  be  considered  as  an  entire  con- 
tract for  both  articles,  and  therefore  the  acceptance  of  one  did  not 
ratify  the  bargain  for  the  other. 

HoLEOTD,  J.i  A  contract  for  the  cream  of  tartar  was  made  between 
the  defendant  and  the  traveller,  but  the  agreement  for  the  residue  can- 
not be  considered  as  complete  until  the  time  allowed  to  the  plaintiffs 
for  deliberation  had  expired ;  there  was  not  then  one  entire  contract 
for  both  the  articles,  so  as  to  make  the  acceptance  of  one  the  accept- 
ance of  the  whole. 
Best,  J.,  concurred.  Ji^le  refused. 

1  Bayley,  J.,  had  left  the  court. 
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NICHOLLE  V.  PLUME. 

At  Nisi  Prius,  coram  Best,  C.  J.,  May  8,  1824. 

[Reported  in  1  Carringion  Sf  Payne,  272.] 

This  was  an  action  for  tte  price  of  a  quantity  of  cider  supplied  by 
the  plaintiff  on  the  verbal  order  of  the  defendant. 

A  witness  proved  his  being  present  at  the  defendant's  when  the  bar- 
gain was  made,  and  that  the  cider  was  good  cider  for  the  price.  It 
was  sent  by  the  wagon  to  the  defendant,  who  refused  to  take  it  in, 
but  caused  it  to  be  lodged  in  a  warehouse  near  his  premises  but  not 
belonging  to  him.  It  was  not  returned  to  the  plaintiff,  nor  did  the 
defendant  send  any  notice  to  the  plaintiff  of  his  intention  not  to  use 
the  cider. 

Toddy,  for  the  defendant,  submitted  that  the  plaintiff  must  be  non- 
suited, there  being  no  acceptance,  and  no  contract  in  writing  to  take 
the  case  out  of  the  Statute  of  Frauds. 

Vaughan  and  Pdl,  for  the  plaintiff,  contended  that,  as  the  defendant 
had  contracted  for  the  cider,  and  it  was  in  consequence  forwarded  to 
him  by  the  wagon,  that  was  sufficient ;  and  particularly  as  he  did  not 
send  notice  to  the  plaintiff  of  his  refusal  to  accept  it. 

Best,  C.  J.  There  must  be  an  unequivocal  acceptance.  The  Court 
of  King's  Bench  have  so  determined  in  the  case  of  Hanson  v.  Armi- 
tage,  1  Dow.  &  Ry.  128.  Nonsuit. 


THOMPSON"  V.  MACERONI. 

In  the  King's  Bench,  June  18,  1824. 

[Reported  in  3  BamewaU  ^  Cresswdl,  1.] 

The  defendant  had  been  held  to  bail  upon  an  affidavit  of  debt  for 
goods  sold  and  deUvered.  Bail  above  were  put  in  and  justified.  After 
issue  was  joined,  a  special  count  for  not  delivering  a  bill  of  exchange 
was  added.  At  the  trial  evidence  was  given  of  an  order  for  the  goods, 
and  of  their  having  been  made  pursuant  to  the  order ;  and  that  the 
goods  remained  in  the  plaintiff's  possession  at  the  request  of  the 
defendant,  and  were  of  the  value  of  £144 ;  that  the  defendant  took 
away  a  small  part,  of  the  value  of  £2  10s.  No  bill  was  given,  and  the 
plaintiff  at  the  trial  obtained  a  verdict  for  £144,  on  the  count  for  not 
delivering  the  bill.    A  rule  nisi  had  been  obtained  by  Scarlett  for 
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entering  an  exoneretur  on  the  bail-piece,  on  the  ground  that  the  plain- 
tiff had  recovered  on  the  special  count  for  not  delivering  the  bill. 

Marryat  shewed  cause,  and  contended,  first,  that  there  was  sufficient 
evidence  to  entitle  the  plaintiff  to  recover  on  the  count  for  goods  sold 
and  delivered.^  They  were  made  to  the  defendant's  order,  and  he  took 
away  some  of  the  articles ;  and  the  rest  remained  in  the  plaintiff's 
shop  at  the  request  of  the  defendant.  The  plaintiff  had  put  it  in  the 
vendee's  power  to  take  away  the  goods ;  and  that,  according  to  the 
opinion  of  Holroyd,  J.,  in  Smith  v.  Chance,^  was  sufficient  to  maintain 
the  action. 

But  the  court  were  clearly  of  opinion  that  there  was  no  actual 
acceptance  of  these  goods  by  the  buyer  within  the  17th  section  of  the 
Statute  of  Frauds,  and  that  the  plaintiff  was  not  entitled  to  recover 
on  the  count  for  goods  sold  and  delivered,  and  the  rule  was  made 
absolute.  Rule  absolute. 


BENTALL  AND  Others,  Assignees  of  Bakbe  and  Faenlet,  Bank- 
rupts, AND  DYER  V.  BURN. 

In  the  King's  Bench,  November  9, 1824. 

[Reported  in  3  Barnewall  ^  CressweU,  423.] 

Assumpsit  for  goods  bargained  and  sold  and  goods  sold  and 
delivered  by  Dyer  and  the  bankrupts  before  their  bankruptcy.  This 
was  an  action  brought  to  recover  £13  14s.,  the  price  of  a  hogshead  of 
Sicilian  wine  sold  to  the  defendant  by  the  bankrupts,  they  being 
copartners  with  the  other  plaintiff.  Dyer,  who  resided  in  Sicily.  At 
the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  after  last  Trinity 
term,  it  appeared  that  the  bankrupts  had,  on  the  15th  of  February, 
1822,  sold,  in  the  name  of  and  on  account  of  the  firm,  to  the  defend- 
ant a  hogshead  of  SiciUan  wine,  then  lying  in  the  London  docks,  at 
the  price  of  £13  145.,  and  at  the  same  time  a  delivery  order  and 
invoice  were  made  out  and  sent  to  the  defendant,  signed  by  the  firm. 
But  there  was  no  contract  in  writing.  On  the  5th  of  June  the  defend- 
ant, on  being  applied  to  for  payment,  said  that  the  former  order  had 
been  lost,  and  that  the  wine  had  not  been  transferred  to  him  in  proper 
time,  and  ho  had  consequently  lost  the  sale  of  it ;  that  he  had  not 
been  allowed  to  taste  it.  It  was  proved  that  a  delivery  order  is  given 
where  the  wine  is  intended  to  be  speedily  removed,  and  that  the  party 

•  It  was  agreed  that  the  question  should  be  considered  on  this  motion,  in  order  to 
save  the  expense  of  a  cross  motion  for  a  new  trial. 
2  2  B.  &  A.  755. 
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receiving  it  may  get  the  goods  mentioned  in  the  order  upon  producing 
it  at  the  London  docks  and  paying  the  charges,  which  are  always 
deducted  from  the  price.  Upon  this  evidence  the  Lord  Chief  Justice 
was  of  opinion  that  the  acceptance  of  the  delivery  order  by  the  vendee 
was  not  equivalent  to  an  actual  acceptance  of  the  goods  within  the 
meaning  of  the  Statute  of  Frauds ;  and  he  directed  a  nonsuit  to  be 
entered,  with  liberty  to  the  plaintiffs  to  move  to  enter  a  verdict  for 
them  for  the  price  of  the  wine. 

Barnewall  now  moved  accordingly.  The  acceptance  of  the  delivery 
order  by  the  vendee  was  equivalent  to  an  actual  acceptance  of  the 
wine  itself,  for  it  was  proved  that  upon  production  of  the  order  at 
the  London  docks  he  might  have  obtained  immediate  possession  of  the 
wine.  In  Chaplin  v.  Rogers '  Lord  Kenyon  says :  "  Where  goods  are 
ponderous  and  incapable  of  being  handed  over  from  one  to  another, 
there  need  not  be  an  actual  delivery ;  but  it  may  be  done  by  that 
which  is  tantamount,  such  as  the  delivery  of  the  key  of  the  warehouse 
in  which  the  goods  are  lodged,  or  by  delivery  of  other  indicia  of  prop- 
erty." Jfow  here  the  wine  was  not  in  the  warehouse  of  the  vendor, 
and  he  therefore  could  not  give  the  vendee  the  key,  but  he  gave  him 
that  which  enabled  him  to  acquire  the  same  dominion  over  it  as  if  he 
had  the  key.  Li  Searle  v.  Keeves,^  which  was  assumpsit  for  not 
delivering  rice  pursuant  to  contract,  there  was  no  proof  of  any  con- 
tract in  writing,  but  the  plaintiffs  produced  an  order  on  Bennett  and 
Co.  to  deliver  to  them  20  barrels  of  rice,  signed  by  Keeves,  and  a 
witness  proved  that  Keeves  told  him  that  he  had  sold  that  quantity 
of  rice  to  Searle.  The  plaintiff  then  proved  the  delivery  of  the  order 
for  the  rice  to  the  warehouseman  of  Bennett ;  Keeves  ajPterwards  coun- 
termanded that  order,  and  Bennett  refused  to  deliver.  And  Eyre, 
C.  J.,  held  that  the  Statute  of  Frauds  did  not  attach,  because  there 
had  been  a  dehvery  of  the  whole.  Keeves,  the  defendant,  gave  an 
order  for  the  delivery  on  Bennett  and  Co.,  in  whose  possession  the 
rice  then  was ;  that  satisfied  the  statute.  Now  that  case  is  expressly 
in  point.  It  may  perhaps  be  said,  as  the  London  Dock  Company  held 
the  wine  as  the  agents  of  the  vendors,  that  it  must  continue  the  prop- 
erty of  the  latter  until  the  London  Dock  Company  consented  to  hold 
it  as  the  agents  of  the  vendee  ;  that  they  might  refuse  to  become  the 
agents  of  the  latter.  The  argument  might  apply  to  the  case  of  a 
common  warehouseman ;  but  the  dock  company  having  accepted  a  cer- 
tificate from  the  treasury,  under  the  warehousing  act  of  the  43  G-.  3, 
c.  132,  have  the  exclusive  privilege  of  warehousing  wines  before  the 
duties  are  paid,  and  they  are  therefore  bound  to  receive  the  goods 
into  their  warehouses,  and  to  transfer  them  from  buyer  to  seller  when 
required  so  to  do.    AUnutt  v.  Inglis.^ 

Pbe  Cueiam.    There  could  not  have  been  any  actual  acceptance  of 
1  1  East,  194.  a  2  Esp.  598.  '  12  East,  627. 
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the  wine  by  the  vendee  until  the  dock  company  accepted  the  order  for 
the  delivery,  and  thereby  assented  to  hold  the  wine  as  the  agents  of 
the  vendee.  They  held  it  originally  as  the  agents  of  the  vendors,  and 
as  long  as  they  continued  so  to  hold  it  the  property  was  unchanged. 
It  has  been  said  that  the  London  Dock  Company  were  bound  by  law, 
when  required,  to  hold  the  goods  on  account  of  the  vendee.  That 
may  be  true,  and  they  might  render  themselves  liable  to  an  action  for 
refusing  so  to  do ;  but  if  they  did  wrongfully  refuse  to  transfer  the 
goods  to  the  vendee,  it  is  clear  that  there  could  not  then  be  any  actual 
acceptance  of  them  by  hun  until  he  actually  took  possession  of  them. 

Hide  refused. 


PHILLIPS  V.  BISTOLLI. 
In  the  King's  Bench,  Michaelmas  Term,  1824. 

[Reported  in  2  Bamewall  Sf  CressweJl,  511.] 

Assumpsit  for  goods  sold.  Plea,  non  assumpsit.  At  the  trial  before 
Abbott,  C.  J.,  at  the  Middlesex  sittings  after  Hilary  term,  1823,  the 
following  appeared  to  be  the  facts  of  the  case.  The  plaintiff  was  an 
auctioneer,  and  in  July,  1822,  had  put  up  for  sale,  among  several  other 
articles,  a  pair  of  ear-rings,  the  property  of  a  jeweller,  described  in  the 
catalogue  as  brilliant  top  and  drop  ear-rings ;  one  of  the  conditions  of 
sale  was,  that  the  purchaser  should  pay  30  per  cent,  upon  being 
declared  the  highest  bidder,  and  the  residue  of  the  price  before  the 
goods  were  removed.  The  defendant  was  a  foreigner,  and  did  not 
fully  understand  the  English  language ;  but  he  was  in  the  habit  of 
attending  the  plaintiff's  sales  and  purchasing  goods.  On  the  day  in 
question  he  attended,  and  bought  several  lots,  and  the  ear-rings  in 
question  were  knocked  down  to  him  as  the  highest  bidder  at  the  price 
of  88  guineas.  They  were  immediately  delivered  to  him,  and  he 
received  them  without  making  any  objection.  After  they  had  been  in 
his  hands  three  or  four  minutes,  a  person  who  interpreted  for  him  said 
to  the  plaintiff  that  the  defendant  had  bid  for  the  lot  in  question  under 
a  mistaken  idea  that  the  price  at  which  it  was  knocked  down  to  him 
was  48  guineas.  The  plaintiff  said  that  the  last  bidding  had  been 
mentioned  three  times.  The  defendant  then  returned  the  ear-rings. 
The  plaintiff,  however,  refused  to  take  them  back,  but  said  he  would 
keep  them  on  defendant's  account.  It  appeared  further  that  if 
they  were  Assyrian  garnets  they  would  be  worth  about  £50  only,  but 
if  they  were  rubies  they  would  be  worth  the  price  at  which  they  were 
knocked  down.     And  it  was  doubtful  upon  the  evidence  whether  they 
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were  rubies  or  garnets.  It  was  objected  on  the  part  of  the  defendant 
that  there  was  no  acceptance  of  the  goods  by  him  so  as  to  take  the  case 
out  of  the  Statute  of  Frauds.  The  Lord  Chief  Justice,  however,  was 
of  opinion  that  there  was  a  sufficient  acceptance,  provided  that  the 
defendant  was  under  no  mistake  when  he  bid  the  88  guineas,  and  left 
it  to  the  jury  to  find  whether  the  defendant  was  mistaken  in  the  price 
at  the  time  when  he  bid  the  88  guineas ;  and  the  jury  having  found 
that  there  was  no  mistake  a  verdict  was  entered  for  the  plaintiff  In 
last  Easter  term  a  rule  nisi  was  obtained  by  Scarlett  for  a  new  trial, 
upon  the  ground  that  there  was  no  acceptance,  inasmuch  as  the  plain- 
tiff had  a  lien  upon  the  goods  until  the  price  was  paid,  and  he  could 
not  therefore  have  intended  to  part  with  the  possession  of  the  goods. 
In  order  to  satisfy  the  Statute  of  Frauds  there  must  be  a  delivery  by 
the  vendor,  with  the  intention  of  parting  with  the  possession  of  the 
property  sold.  Now  here  it  is  not  to  be  presumed  that  the  plaintiff 
intended  to  part  with  the  possession  of  the  property  until  the  price,  or 
the  deposit  mentioned  in  the  conditions  of  sale,  was  paid.  At  all 
events  it  was  under  the  circumstances  a  question  of  fact  for  the  jury, 
whether  the  delivery  was  made  by  the  vendor  with  the  intention  of 
parting  with  the  possession,  and  whether  the  defendant  accepted  the 
goods  with  the  intention  of  acquiring  the  right  of  possession  as  owner. 
Chaplin  v.  Rogers,^  Blenkinsop  v.  Clayton.^ 

(hcrney  and  Oomyn  now  shewed  cause.  It  is  sufficient  to  satisfy 
the  Statute  of  Frauds  if  the  defendant  for  a  single  moment  accepted 
the  goods.  Carter  v.  Toussaint.^  Here  they  must  have  been  delivered 
by  the  vendor  with  the  intention  of  vesting  the  right  of  possession  in 
the  vendee  as  owner.  [Holeotd,  J.  Then  you  say  that  the  vendee 
would  have  had  a  right  to  take  the  goods  away,  although  the  auctioneer 
had  insisted  upon  the  price  being  first  paid.]  The  plaintiff  waived  his 
right  to  the  payment  of  the  price  or  the  deposit  by  delivering  the 
goods.  Here,  upon  the  evidence,  it  appears  at  least  that  the  goods 
were  delivered  to  the  defendant  as  owner,  that  he  received  them  with- 
out objection,  and  that  he  kept  them  in  his  possession  for  three  or  four 
minutes.  There  was  therefore  an  acceptance  by  him  as  owner  during 
that  interval. 

Pee  Curiam.  In  order  to  satisfy  the  statute,  there  must  be  a 
delivery  of  the  goods  by  the  vendor,  with  an  intention  of  vesting  the 
right  of  possession  in  the  vendee ;  and  there  must  be  an  actual  accept- 
ance by  the  latter,  with  an  intention  of  taking  to  the  possession  as 
owner.  It  lies  upon  the  plaintiff  in  this  case  to  make  out  that  there 
was  such  delivery  and  acceptance.  N"ow  here,  by  the  printed  condi- 
tions of  sale,  a  deposit  of  30  per  cent,  was  to  be  paid  upon  the  party 
being  declared  the  highest  bidder,  and  the  residue  of  the  purchase 
money  when  the  goods  were  removed ;  and  it  is  not  to  be  presumed 
1  1  East,  192.  2  1  B.  Moore,  328.  '  5  B.  &  A.  855. 
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that  the  vendor  intended,  contrary  to  that  condition,  to  part  with  the 
right  of  possession  until  the  deposit  or  price  was  paid.  There  was 
therefore  very  slight  evidence  to  shew  that  the  plaintiff  intended  to 
part  with  all  control  over  the  goods  when  he  delivered  them.  Then 
was  there  any  acceptance  by  the  defendant  as  owner  ?  It  appears  that 
a  very  short  interval  elapsed  after  the  lot  was  knocked  down,  before 
the  defendant  objected  that  he  had  been  mistaken  in  the  price. 
Unless  therefore  the  retaining  of  them  for  the  three  or  four  minutes 
that  intervened  was  evidence  of  an  actual  acceptance  by  him  as  owner, 
it  is  clear  that  there  was  not  any  acceptance  afterwards.  That,  at  all 
events,  was  very  slight  evidence  of  an  acceptance  by  the  defendant  as 
owner,  and  it  ought  at  least,  under  all  the  circumstances,  to  be  sub- 
mitted as  a  question  of  fact  to  the  jury,  whether  there  was  delivery  by 
the  vendor  and  an  actual  acceptance  by  the  vendee,  intended  by  both 
parties  to  have  the  effect  of  transferring  the  right  of  possession  from 
the  one  to  the  other.  Hule  absolute. 


PROCTOR  V.  JONES. 

At  Nisi  Prius,  coram  Best,  C.  J.,  December  11,  1826. 

[Reported  in  2  Camnglon  S,-  Payne,  532.] 

Assumpsit  to  recover  the  price  of  a  quantity  of  wine.  The  plain- 
tiff's clerk  proved  that  he  went  with  the  plaintiff  and  defendant  to  the 
London  Docks  for  the  purpose  of  the  defendant's  tasting  some  wine  of 
the  plaintiff's.  After  several  sorts  had  been  tasted  and  the  prices 
mentioned,  the  defendant  agreed  to  take  two  casks  of  Port,  and  directed 
the  witness  to  mark  them  with  the  initials  of  his  name,  that  no  mistake 
might  occur.  On  being  asked  his  initials  by  the  plaintiff,  he  said  they 
were  T.  J.,  and  T.  J.  was  then  marked  on  the  casks  by  the  witness  in 
the  defendant's  presence :  a  third  was  afterwards  marked  in  the  same 
way.  The  plaintiff  then  left ;  and  the  witness  and  the  defendant  went 
towards  another  warehouse  to  see  some  Cape  wine,  and  while  they 
were  going  the  defendant  said  that  he  had  laid  out  a  good  deal  of 
money  in  gin,  and  should  want  some  time  for  the  wine.  The  witness 
told  him  he  might  have  two  months,  and  he  said  that  would  do  very 
well.  The  defendant  then  said  that  he  had  several  cases  in  the  Court 
of  Requests,  and  he  must  go  there,  or  he  should  be  nonsuited,  but 
added  that  the  witness  knew  what  would  suit  him  ;  and  he  left  it  to 
him  to  select  for  him  both  with  regard  to  the  quality  and  price. 

For  the  plaintiff,  the  case  of  Anderson  v.  Scot  ^  was  cited. 
1  1  Campb.  235,  note. 
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Wilde,  Serjt.,  for  tlie  defendant.  An  act  done  by  the  vendor  is  not 
an  act  which  will  bind  the  purchaser  under  the  Statute  of  Frauds. 
There  was  no  contract  at  the  time  of  marking  ;  the  contract  was  made 
afterwards ;  marking  is  not  sufficient.  Anderson  v.  Scot  has  been 
considered  a  very  strong  case.  The  words  of  the  statute  are  [stating 
them].  It  does  not  appear  in  what  condition  the  wines  were  at  the 
docks,  to  what  order  they  were  deliverable,  or  to  what  liens  they  were 
subject.  What  occurred  cannot  be  said  to  be  equivalent  to  an  actual 
receipt,  when  it  does  not  appear  that  the  purchaser  had  any  control 
over  the  wine. 

Hutchinson,  on  the  same  side,  referred  to  the  cases  of  Farebrother  v. 
Simmons,^  Baldey  and  Another  v.  Parker,^  and  Thompson  v.  Maceroni.' 

Vaughan,  Serjt.,  ia  reply,  contended  that  the  proposition  was  a 
monstrous  one,  which  was  sought  to  be  maintained  on  the  part  of  the 
defendant.     He  cited  Elmore  v.  Stone.^ 

Best,  C.  J.    That  case  has  been  overruled. 

Vaughan,  Serjt.  Could  the  plaintiff  have  had  a  right,  if  he  had 
heard  of  the  insolvency  of  the  vendee,  to  say  there  was  no  delivery? 
There  was  a  symbolical  delivery. 

Manning,  on  the  same  side.  The  case  of  Baldey  v.  Parker  is  distin- 
guishable from  this,  because  there  the  goods  were  capable  of  delivery ; 
but  here  they  were  not,  partly  on  account  of  their  bulk,  and  partly  on 
account  of  the  necessity  of  previously  paying  the  duty. 

Best,  C.  J.  The  Statute  of  Frauds  and  the  Statute  of  Limitations 
were  both  so  much  objected  to  at  the  time  when  they  were  passed 
that  the  judges  appeared  anxious  to  get  them  off  the  statute  book,  but 
in  later  times  they  have  become  desirous  to  give  them  their  full  effect. 
I  think  the  Statute  of  Frauds  is  a  good  and  wholesome  statute.  In 
other  countries  contracts  are  made  in  writing.  If  my  Lord  Ellen- 
borough's  opinion  in  the  case  of  Scot  v.  Anderson  was  an  opinion  upon 
a  matter  of  common  law,  I  should  act  upon  it ;  but  it  is  on  the  con- 
struction of  a  statute ;  and  the  words  of  the  statute  are  against  it.  It 
is  the  intention  of  the  statute  that  there  should  be  as  complete  a 
delivery  as  can  be  according  to  the  nature  of  the  article.  It  cannot  be 
said  in  the  present  case  that  the  defendant  actually  received  the  goods. 
Could  the  vendee  maintain  trover  if  the  goods  were  not  delivered  ? 
Certainly  he  could  not,  for  the  seller  would  have  a  lien  on  them  for  the 
price,  as  there  was  no  stipulation  as  to  payment  at  a  future  time.  But 
not  only  was  there  no  delivery,  but  there  was  no  complete  contract  at 
the  time  of  the  marking ;  for  at  that  time  the  time  of  payment  was  not 
agreed  upon ;  but  it  was  settled  in  a  conversation  afterwards.  If  there 
was  no  complete  contract  at  the  time  of  the  marking,  then  the  marking 

1  5  B.  &  Aid.  333.  2  2  B.  &  Cr.  37. 

3  3  B.  &  Cr.  1.  4  1  Taunt.  458. 
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cannot  be  an  acceptance  under  the  statute.  If  the  plaintiff  had  made 
a  transfer  in  the  dock  books,  that  would  in  my  opinion  have  been  a 
symbolical  delivery.  I  think,  looking  to  the  words  of  the  statute,  that 
I  am  bound  to  call  the  plaintiff.  Nonmit. 


KOHDE   AND   Others   v.   THWAITES. 
In  the  King's  Bench,  Hilary  Term,  1827. 

[iJe^orted  in  6  Barnewall  ^  Cresswdl,  388.] 

Declaration  stated  that  on  the  3d  of  December,  1825,  the  defend- 
ant bargained  for  and  bought  of  the  plaintiffs,  and  the  plaintiffs  at  the 
request  of  the  defendant  sold  to  him  certain  goods,  to  wit,  twenty 
hogsheads  of  sugar,  at  56«.  6d.  per  cwt.,  to  be  delivered  by  the  plain- 
tiffs to  the  defendant  upon  request,  and  to  be  paid  for  at  the  expira- 
tion of  two  months  then  following ;  and  in  consideration  thereof,  and 
that  the  plaintiffs  at  the  hke  request  of  the  defendant  had  undertaken  and 
faithfully  promised  the  defendant  to  deliver  the  goods  to  him,  he  the 
defendant  undertook  and  faithfully  promised  the  plaintiffs  to  accept 
the  goods  when  he  should  be  requested,  and  to  pay  them  the  plaintiffs 
for  the  same  at  the  expiration  of  the  said  credit.  Averment,  that  the 
price  of  the  goods  amounted  to  a  certain  sum,  to  wit,  &c.,  and  that 
although  the  plaintiffs  had  always  been  ready  and  willing  to  deliver 
the  goods  to  the  defendant,  and  requested  him  to  accept  the  same,  and 
although  the  credit  had  expired,  yet  the  defendant  did  not,  nor  would 
at  the  time  when  he  was  so  requested,  or  at  any  time  before  or  after- 
wards, accept  the  goods  or  pay  the  plaintiffs  or  either  of  them  for  the 
same,  but  refused  so  to  do.  There  was  then  an  indebitatus  count  for 
goods  bargained  and  sold.  The  defendant  suffered  judgment  to  go  by 
default.  Upon  the  execution  of  the  writ  of  inquiry  the  plaintiffs  proved 
that  a  contract  for  the  sale  of  twenty  hogsheads  of  sugar  was  made  on 
the  3d  of  December,  1825,  at  56s.  Qd.  per  c,^Yt.,  but  there  was  no  suffi- 
cient note  in  writing  to  satisfy  the  Statute  of  Frauds.  On  that  day 
the  plaintiffs  had  in  their  warehouse  on  the  floor,  in  bulk,  a  much  larger 
quantity  of  sugar  than  would  be  required  to  fill  up  twenty  hogsheads, 
but  no  part  of  it  was  in  hogsheads.  The  defendant  saw  the  sugar  in 
this  state  in  the  plaintiffs'  warehouse,  and  then  made  the  contract  in 
question.  Four  hogsheads  were  filled  up  and  delivered  to  the  defend- 
ant on  the  10th  of  December,  and  a  few  days  afterwards  the  plaintiffs 
filled  up  the  remaining  sixteen  hogsheads,  and  gave  notice  to  the 
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defendant  that  they  were  ready,  and  required  him  to  take  them  away ; 
he  said  he  would  take  them  away  as  soon  as  he  could.  They  were  not 
weighed  till  February,  1826,  when  the  plaintiffs  delivered  a  bill  of 
parcels  to  the  defendant.  The  plaintiffs  added  to  the  bulk  from  time 
to  time  as  sales  were  made,  and  it  did  not  very  distinctly  appear 
whether  the  sixteen  hogsheads  were  filled  wholly  with  the  same  sugar 
which  was  in  the  warehouse  on  the  3d  of  December  when  the  contract 
was  made.  The  four  hogsheads  which  were  first  delivered  were  filled 
with  that  sugar.  It  was  admitted  that  there  was  sufiicient  evidence  of 
a  sale  of  the  four  hogsheads,  inasmuch  as  there  was  an  acceptance  of 
them  by  the  defendant.  No  contract  in  writing  sufficient  to  satisfy  the 
Statute  of  Frauds  having  been  proved,  it  was'  insisted  that  there  was 
no  evidence  of  any  contract  of  sale  of  the  sixteen  hogsheads  of  sugar, 
and  that  the  plaintiffs  could  only  recover  for  the  four  hogsheads  which 
had  been  actually  delivered ;  but  the  jury  under  the  direction  of  the 
under-sheriff  found  a  verdict  for  the  value  of  the  twenty  hogsheads.  A 
rule  nisi  for  setting  aside  the  writ  of  inquiry  having  been  obtained  by 
Hutchinson  in  Trinity  term, 

F.  Pollock  now  shewed  cause.  The  defendant,  by  suffering  judg- 
ment to  go  by  default,  has  admitted  the  contract  stated  in  the  declara- 
tion ;  and  the  plaintiffs  therefore  are  entitled  to  recover  any  damages 
sustained  by  breach  of  that  contract.  Secondly,  the  defendant  accepted 
four  hogsheads  of  the  sugar.  This  is  a  case  therefore  within  the  excep- 
tion of  the  17th  section  of  the  Statute  of  Frauds,  for  the  buyer  has 
accepted  part  of  the  goods  sold,  and  actually  received  the  same. 
Thirdly,  there  has  been  an  acceptance  of  the  whole ;  for  after  the  six- 
teen hogsheads  were  separated  from  the  bulk,  the  defendant  being 
required  to  take  them  away  said  he  would  as  soon  as  he  could.  This 
is  equivalent  to  an  acceptance  of  the  sixteen  hogsheads. 

Hutchinson^  contra.  By  suffering  judgment  by  default,  the  defend- 
ant admits  generally  the  plaintiffs'  right  to  recover  on  the  contract 
stated  in  the  declaration  to  a  certain  extent,  and  in  this  case  he  admits 
the  right  of  the  plaintiffs  to  recover  the  value  of  the  four  hogsheads  which 
were  actually  delivered.  Secondly,  the  17th  section  of  the  29  Car.  2,  c.  3, 
enacts  [stating  it],  Now  in  this  case  no  specific  twenty  hogsheads  of 
sugar  were  agreed  to  be  sold,  but  the  plaintiffs  were  to  select  from  a 
large  bulk  in  their  warehouse  a  sufficient  quantity  of  sugar  to  fill 
twenty  hogsheads.  At  the  time  when  the  four  hogsheads  were  deliv- 
ered to  and  accepted  by  the  defendant,  the  quantity  required  to  fill  the 
other  sixteen  hogsheads  had  not  been  separated  from  the  bulk.  The 
four  therefore  did  not  constitute  any  part  of  the  twenty,  and  conse- 
quently the  acceptance  of  the  four  was  not  an  acceptance  of  part  of  the 
goods  sold ;  and  if  that  be  so,  as  there  was  no  sufficient  note  in  writing 
of  a  contract  of  sale,  the  property  in  the  sixteen  hogsheads  did  not 
pass  to  the  defendant ;  and  as  the  plaintiffs'  claim  is  founded  on  a  bar- 
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gain  and  sale,  they  cannot  upon  this  declaration  recover  more  than 
the  value  of  the  four  hogsheads  which  were  sold  to  and  accepted  by 
the  defendant. 

Batlet,  J.    Where  a  man  sells  part  of  a  large  parcel  of  goods,  and 
it  is  at  his  option  to  select  part  for  the  vendee,  he  cannot  maintain  any 
action  for  goods  bargained  and  sold  until  he  has  made  that  selection; 
but  as  soon  as  he  appropriates  part  for  the  benefit  of  the  vendee,  the 
property  in  the  article  sold  passes  to  the  vendee,  although  the  vendor 
is  not  bound  to  part  with  the  possession  until  he  is  paid  the  price. 
Here  there  was  a  bargain  by  which  the  defendant  undertook  to  take 
twenty  hogsheads  of  sugar,  to  be  prepared  or  filled  up  by  the  plaintifi^s. 
Four  were  delivered ;  as  to  them  there  is  no  question,  but  as  to  the  six- 
teen it  is  said  that,  as  there  was  no  note  or  memorandum  of  a  contract 
in  writing  sufficient  to  satisfy  the  Statute  of  Frauds,  there  was  no  valid 
sale  of  them ;  and  that  the  plaintiffs  in  their  declaration  having  stated 
their  claim  to  arise  by  virtue  of  a  bargain  and  sale,  cannot  recover  for 
more  than  the  four  hogsheads  which  were  actually  delivered  to  and 
accepted  by  the  defendant ;  that  in  order  to  recover  for  the  others  they 
ought  to  have  declared  specially  that,  in  consideration  the  plaintiffl 
would  sell,  the  defendant  promised  to  accept  them.      In  answer  to  this 
it  is  said  that  there  was  an  entire  contract  for  twenty  hogsheads,  and 
that  the  defendant  by  receiving  four  had  accepted  part  of  the  goods 
sold  within  the  meaning  of  the  17th  section  of  the  Statute  of  Frauds. 
In  fact  the  plaintiffs  did  appropriate  for  the  benefit  of  the  defendant 
sixteen  hogsheads  of  sugar,  and  they  communicated  to  the  defendant 
that  they  had.  so  appropriated  them,  and  desired  him  to  take  them 
away ;  and  the  latter  adopted  that  act  of  the  plaintiffs,  and  said  he 
would  send  for  them  as  soon  as  he  could.     I  am  of  opinion  that  by 
reason  of  that  appropriation  made  by  the  plaintiffs,  and  assented  to  by 
the  defendant,  the  property  in  the  sixteen  hogsheads  of  sugar  passed 
to  the  vendee.     That  being  so,  the  plaintiffs  are  entitled  to  recover  the 
full  value  of  the  twenty  hogsheads  of  sugar  under  the  count  for  goods 
bargained  and  sold.     The  rule  for  setting  aside  this  writ  of  inquiry 
must  therefore  be  discharged. 

HoLEOTD,  J.  The  sugars  agreed  to  be  sold  being  part  of  a  larger 
parcel,  the  vendors  were  to  select  twenty  hogsheads  for  the  vendee. 
That  selection  was  made  by  the  plaintiffs,  and  they  notified  it 
to  the  defendant,  and  the  latter  then  promised  to  take  them  away. 
That  is  equivalent  to  an  actual  acceptance  of  the  sixteen  hogsheads  by 
the  defendant.  That  acceptance  made  the  goods  his  own,  subject  to 
the  vendors'  lien  as  to  the  price.  If  the  sugars  had  afterwards  been 
destroyed  by  fire,  the  loss  must  have  fallen  on  the  defendant.  I  am  of 
opinion  that  the  selection  of  the  sixteen  hogsheads  by  the  plaintiffs,  and 
the  adoption  of  that  act  by  the  defendant,  converted  that  which  was 
before  a  mere  agreement  to  sell  into  an  actual  sale,  and  that  the  prop- 
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erty  in  the  sugars  thereby  passed  to  the  defendant ;  and  consequently 
that  they  were  entitled  to  recover  to  the  value  of  the  whole  under  the 
count  for  goods  bargained  and  sold. 
LiTTLEDALE,  J.,  Concurred.  Hule  discharged. 


COLEMAN"  V.  GIBSON. 
At  Guildhall,  coram  Lord  Tenterden,  February  22, 1832. 

[Beported  in  1  Moody  Sf  Robinson,  168.] 

Assumpsit  for  goods  sold  and  delivered,  work  and  labor,  &c. 

The  action  was  brought  for  £18,  the  price  of  four  vats  ordered  ver- 
bally by  the  defendant  from  the  plaintiif.  An  order  for  five  was  given 
on  the  6th  of  January,  and  one  of  the  vats  was  delivered  according  to 
the  order  at  Messrs.  Seager  and  Evans,  distUlers,  on  the  11th,  another 
on  the  19th,  and  two  more  on  the  24th.  On  the  Wednesday  following 
(January  26);  the  defendant  went  to  the  plaintiff  and  refused  to  take 
the  casks,  and  the  fifth  was  accordingly  not  delivered.  The  defendant 
had  seen  them  on  the  19th,  and  expressed  no  dissatisfaction  with  them, 
but  ordered  the  plaintiff  to  proceed.  The  refusal  was  on  the  ground 
of  bad  quality,  and  that  they  leaked.  As  to  this  there  was  contradic- 
tory evidence.  It  appeared  that  it  was  usual  to  send  goods  of  this  kint 
to  distillers  to  be  seasoned,  as  had  been  done  in  this  instance.  The 
vats  were  never  returned. 

Williams,  for  the  defendant,  contended  that  the  defendant  could  not 
be  charged  with  these  goods,  there  being  only  a  parol  order,  and  no 
acceptance.  The  stat.  9  G.  4,  c.  14,  §  7,  has  extended  the  provisions  of 
the  Statute  of  Frauds  to  such  a  case  as  the  present.  The  plaintiff 
therefore  must  shew  an  acceptance,  and  this  must  not  be  a  taking  them 
merely  for  trial,  with  a  right  still  to  object  to  them  as  not  merchantable. 
Here,  though  they  were  delivered  according  to  the  order  of  the  defend- 
ant, it  was  with  a  view  to  ascertaining  their  quality,  and  he  still  had  a 
right  to  refuse  them :  the  mere  fact  therefore  that  they  were  not 
actually  returned,  but  continued  on  the  premises  of  Messrs.  Seager,  wiU 
not  convert  this  into  an  acceptance.  In  fact  he  did  complain  of  their 
quality  and  refuse  them.  That  the  mere  fact  of  the  receipt  of  the 
goods  by  a  party  named  by  the  buyer  does  not  amount  to  an  accept- 
ance of  them  by  him,  is  clear  fi:om  Howe  v.  Palmer,  3  B.  &  A.  321 ; 
Hanson  v.  Armitage,  5  B.  &  A.  557 ;  and  Astey  v.  Emery,  4  M.  <fc  S. 
262:  in  the  former  of  which  it  was  expressly  laid  down  that  there 
could  be  no  actual  acceptance  so  long  as  the  buyer  continued  to  have 
a  right  to  object  either  to  the  quantum  or  quality  of  the  goods. 
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LoBD  Tenteedbn,  C.  J.  The  defendant  is  bound  to  object  to 
receive  the  casks  within  a  reasonable  time ;  and  it  wiU  be  a  question  for 
the  jury  whether  he  did  so.  It  appears  that  it  is  usual  for  articles  of 
this  kind  to  be  sent  to  a  distiller's,  as  in  this  case,  to  be  seasoned  before 
they  are  taken  to  the  publican's.  This  would  give  the  defendant  an 
opportunity  of  ascertaining  the  quaUty  of  the  goods,  and  he  would  be 
entitled  to  time  for  this  pui-pose.  But  allowing  him  this,  he  must  deter- 
mine in  a  reasonable  time ;  and  if  he  lets  it  elapse  without  objection, 
I  think  he  must  be  considered  as  having  accepted.  The  refusal  in  this 
case  was  certainly  made  soon  after  the  deUvery  of  the  last  two  casks, 
and  the  question  may  perhaps  be  different  as  to  them  and  as  to  those 
that  were  delivered  before :  they  are  to  be  treated  in  this  respect  as 
separate  items.  The  jury  will  have  to  consider  whether  the  defendant 
signified  his  objection  to  all  or  any  of  the  casks  in  a  reasonable  time ; 
for  all  which  were  not  so  objected  to  the  plaintiff  will  be  entitled  to  a 
verdict,  unless  the  jury  should  be  of  opinion  that  the  casks  were  really 
unfit  for  use.  If  they  were,  they  are  no  compliance  with  the  order. 
Verdict  for  the  plaintiff  fc/r  the  whole  amount. 


MABERLET  v.  SHEPPARD. 

In  the  Common  Pleas,  June  11,  1833. 

\Ilepcn-ted  m  10  Bingham,  99.] 

This  was  an  action  for  the  price  of  a  wagon  alleged  to  have  been 
sold  and  delivered  by  the  plaintiff  to  the  defendant. 

At  the  trial  it  appeared  that  the  iron  work  used  for  the  wagon  was 
purchased  by  the  defendant  of  another  person  who  assisted  the  plain- 
tiff's men  in  putting  it  on,  and  charged  the  defendant  for  his  time. 
The  defendant  also  purchased  a  tilt  from  another  person,  which  was 
afterwards  carried  to  the  plaintiff's  yard  and  fixed  by  his  men  on  the 
wagon.  These  things  having  been  done  before  the  wagon  was  finished, 
and  there  being  no  proof  of  actual  deUvery,  the  plaintiff  was  nonsuited. 
Wilde,  Serjt.,  in  Easter  term  obtained  a  rule  nisi  to  set  aside  this 
nonsuit,  on  the  ground  that  the  defendant  exercised  acts  of  ownership 
over  the  wagon,  and  that  the  exercise  of  such  acts  was  tantamount  to 
a  delivery.     Chaplin  v.  Rogers.^ 

Jones,  Serjt.,  showed  cause.  In  Chaplin  v.  Rogers  a  part  of  certain 
hay,  the  price  of  which  the  plaintiff  sought  to  recover,  was  sold  by  the 
1  1  East,  192  ;_Bac.  Abr.,  Agreement  (C). 
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defendant  to  a  third  person  who  actually  carried  it  away.  Here 
the  defendant  only  assisted  in  the  construction  of  the  wagon,  but 
never  received  it  after  it  was  finished.  There  has  therefore  been  no 
acceptance  pursuant  to  the  Statute  of  Frauds,  §  17. 

Wilde  was  heard  in  support  of  the  rule.  Cur.  adv.  vult. 

TnsrDAi,  C.  J.  The  question  in  this  case  arises  upon  the  17th  section 
of  the  Statute  of  Frauds,  the  provisions  of  which  have  been  extended 
by  the  late  act  9  G.  4,  o.  14,  to  contracts  for  the  sale  of  goods,  "  not- 
withstanding the  goods  may  not  at  the  time  of  the  contract  be  actually 
made."  And  the  question  is,  whether  there  has  been  such  an  accept- 
ance of  the  wagon  by  the  defendant  as  to  satisfy  the  Statute  of  Frauds. 
The  words  of  the  section  above  referred  to  are  very  precise :  that  the 
contract  shall  not  be  allowed  to  be  good  "  unless  the  buyer  shall  accept 
part  of  the  goods  so  sold  and  actually  receive  the  same."  The  class 
of  cases  on  which  the  plaintiff  relies  is  that  in  which  the  buyer  has 
exercised  some  decisive  act  of  ownership  over  the  commodity  sold,  as 
in  the  case  of  Chaplin  v.  Rogers  by  selling  part  of  it  to  another  per- 
son ;  and  it  is  contended  that  the  fact  of  the  iron  work  used  for  the 
wagon  having  been  purchased  by  the  defendant  of  another  person  who 
assisted  the  plaintiff's  men  in  putting  it  up,  and  charged  the  defendant, 
for  his  time,  is  such  an  act  of  ownership  exercised  upon  the  wagon  by 
an  agent  of  the  defendant  as  brings  this  case  within  the  principle 
above  referred  to.  It  must  be  observed,  however,  that  this  was  not 
any  act  done  after  the  wagon  was  finished  and  capable  of  being  deliv- 
ered, but  merely  whilst  it  was  in  progress ;  and  that  after  such  assist- 
ance had  been  rendered,  and  the  iron  work  fixed,  the  wagon  was  left 
in  the  plaintiff's  yard  to  be  finished  by  him.  If  the  wagon  had  been 
completed  and  ready  for  delivery,  and  the  defendant  had  then  sent  a 
workman  of  his  own  to  perform  any  additional  work  upon  it,  such 
conduct  on  the  part  of  the  defendant  might  have  amounted  to  an 
acceptance.  We  think  the  act  proved  at  the  trial  is  by  no  means  so 
strong  and  unequivocal  as  that  which  took  place  in  Chaplin  v.  Rogers, 
where  the  purchaser  sold  part  of  the  hay  to  a  stranger  who  actually 
took  it  away.  Another  act  which  occurred  in  this  case  is  of  a  still  more 
doubtftil  character;  namely,  the  defendant's  purchasing  a  tilt  from 
another  person  which  was  afterwards  carried  to  the  plaintiff's  and 
fixed  by  his  men  on  the  wagon.  This  would  seem  to  amount  to  no 
more  than  if  the  defendant  had  sent  a  portion  of  his  own  materials  to 
be  worked  up  by  the  plaintiff.  And  indeed  in  the  case  referred  to  the 
court  relied  much  upon  the  finding  of  the  jury  that  there  had  been  a 
delivery  of  the  commodity  to  the  purchaser;  which  finding,  they 
observed,  they  were  not  satisfied  was  wrong.  Now  there  has  been  no 
such  finding  of  the  jury  in  this  case. 

On  the  other  hand  there  are  decisions  which  go  the  length  of  hold- 
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ing  that,  as  long  as  the  vendor  retains  his  right  of  lien  over  the  whole 
of  the  commodity  sold,  there  has  been  no  such  delivery  and  acceptance 
as  the  statute  intended.  And  again  that  unless  there  has  been  a 
delivery  of  the  goods  by  the  vendor  with  an  intention  of  vesting  the 
right  of  possession  in  the  vendee,  and  an  actual  acceptance  of  the 
latter  with  an  intention  of  taking  possession  as  owner,  the  statute  is 
not  satisfied  (see  Baldey  v.  Parker  ^  and  Phillips  v.  Bistolli  '^) ;  and 
undoubtedly  the  present  case  cannot  be  held  to  fall  within  the  compass 
of  either  of  those  decisions.  For  the  plaintiff  retained  his  lien  upon  the 
wagon,  and  there  was  nothing  in  the  facts  that  denoted  any  intention 
either  to  deliver  or  to  accept.  The  circumstances  of  this  case  certainly 
lea\e  it  open  to  doubt  whether  the  statute  has  been  complied  with  or 
not ;  but  we  think  it  is  the  duty  of  the  plaintiff  to  free  the  case  from  all 
doubt,  and  where  any  remains  that  it  is  safer  to  adhere  to  the  plain 
intelligible  words  of  the  statute,  which  point  as  clearly  as  words  can 
to  an  actual  delivery  and  an  actual  receiving  of  part  or  the  whole  of 
the  goods  sold.  Upon  this  ground  we  hold  that  in  the  present  case 
the  requisites  of  the  statute  have  not  been  complied  with,  and  that  the 
rule  for  setting  aside  the  nonsuit  and  entering  a  verdict  for  plaintiff 
must  be  Discharged. 


BAINES    y.  JEVONS. 

At  Nisi  Prius,  coram  Aldebson,  B.,  March  12, 1836. 

{Reported  in  7  Carrington  ^  Payne,  288.] 

Debt  for  goods  sold  and  delivered,  with  a  count  upon  an  account 
stated.  Pleas,  first,  to  the  whole  d&(i[a.vaX\on,  nunquam  indebitatus ; 
second,  as  to  the  goods  sold  and  delivered,  that  the  goods  were  sold 
at  one  tune,  and  that  the  price  exceeded  £10,  and  that  the  defendant 
did  not  accept  the  goods  or  any  part,  or  give  any  thing  in  earnest  or 
part  payment,  nor  was  there  any  note  in  wi-iting.  Replication,  that 
the  defendant  accepted  the  goods. 

It  appeared  that  the  defendant  had  bought  of  the  plaintiff  a  fire- 
engine  at  the  price  of  £25 ;  and  to  prove  the  acceptance  of  it  by  the 
defendant,  a  witness  was  called  who  stated  that  the  defendant  took 
him  into  a  yard  where  the  fire-engine  stood  to  show  it  to  him;  and 
that  on  his  asking  the  defendant  what  he  meant  to  do  with  it,  as  no 
one  would  want  it,  the  defendant  replied  that  the  parish  of  Dudley 
wo&ld  want  an  engine,  as  well  as  two  other  persons  whom  he  named. 
It  was  also  proved  that,  on  another  person  asking  the  defendant  what 
12B.&C.44.  2  2B.  &C.  511. 


SECT.   IT.J  ELLIOTT   V.   THOMAS.  145 

he  meant  to  do  with  it,  he  replied,  "  I  know  what  I  am  going  to  do 
with  it ; "  and  it  further  appeared  that,  on  Mr.  Neal  asking  if  the  plain- 
tiff would  sell  the  engine,  the  defendant  said,  "  Never  mind  that ;  I 
have  a  concern  in  that  engine." 

Aldeksos',  B.,  (in  summing  up).  The  question  here  is.  Whether  the 
defendant  has  accepted  this  fire-engine  ?  We  find  that  the  defendant 
takes  a  person  to  look  at  it,  and  says  who  is  likely  to  want  it.  You 
will  say  whether  that  is  not  a  dealing  with  it  as  his  own ;  and  when 
another  witness  asks  him  what  he  is  going  to  do  with  it,  the  defendant 
does  not  say  that  it  is  not  his ;  but  he  replies,  "I  know  what  I  am 
going  to  do  with  it."  And  in  his  observations  to  Mr.  Neal,  he  speaks 
as  if  it  were  his  own.  You  will  consider  whether  this  convinces  you 
that  the  defendant  treated  this  fire-engine  as  his  own,  and  dealt  with  it 
as  such ;  for  if  so,  the  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff. 


ELLIOTT  V.  THOMAS  and  Anothbe. 
In  the  Exchequer,  Hilary  Term,  1838. 

[Reported  in  3  Meeson  Sf  Welshy,  170.] 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Plea,  the  general  issue.  At  the  trial  before  Parke,  B.,  at  the  summer 
assizes  for  Yorkshire,  the  following  appeared  to  be  the  facts  of  the  case : 
On  the  16th  of  ISTovember,  1835,  the  traveller  of  the  plaintiff,  who  is 
a  steel  manufacturer  at  ShefSeld,  took  from  the  defendants,  who  were 
in  partnership  as  edge-tool  makers  in  Birmingham,  a  verbal  order  for 
thirty-five  bundles  of  common  steel  at  34s.,  and  five  bundles  of  cast 
steel  at  48s.,  of  a  specified  thickness.  The  traveller  wrote  down  the 
order  at  the  time  in  his  own  book,  but  no  memorandum  was  made  of 
it  such  as  to  satisfy  the  Statute  of  Frauds.  On  the  19th  of  December 
the  defendants  wrote  by  post  to  the  plaintiff  for  three  hundred  weight 
more  of  cast  steel.  The  steel  ordered  on  the  first  occasion  was  for- 
warded by  canal  to  the  defendants  at  various  times  in  the  months  of 
December  and  January.  On  the  10th  of  February  the  defendants 
wrote  to  the  plaintiff  the  following  letter :  — 

BiEMiKGHAM,  February  10, 1836. 
Sm,  — We  are  in  want  of  the  remainder  of  cast  steel  ordered,  which  we  trust 
will  be  forwarded  immediately.  In  your  invoice  of  tte  11th  and  16th  of  Janu- 
ary, you  charge  thirty-seven  bundles  of  cast  steel ;  we  have  only  received'thirty- 
four  bundles  from  Pickford's,  consequently  three  bundles  short.  We  must  again 
request  you  will  be  careful  to  send  it  the  right  thickness ;  part  of  the  last  was 
wrong.     Your  attention  will  oblige 

Yours  respectfully,  B.  &  G.  Thomas. 

VOL.  I.  10 
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On  the  17th  of  February  the  plaintiff's  traveller  called  again  on  the 
defendants.  They  told  him  they  were  afraid  the  steel  was  not  of  a 
proper  temper,  but  too  hard,  and  begged  that  he  would  state  that  to 
the  plaintiff.  The  defendants  then  paid  the  traveller  £128  12s.  in  part 
of  the  price,  leaving  a  balance  (according  to  the  invoice)  of  £112  3s. 
9d.,  for  which  balance  the  defendants  proposed  to  give  their  bill  at 
twelve  months,  on  receiving  some  allowance  for  the  wrong  temper  in 
the  steel ;  but  which  the  traveller  did  not  assent  to.  On  the  19th  of 
March,  the  defendants  wrote  to  the  plaintiff  as  follows  :  — 

BiKMiNGHAM,  March  19,  1836. 

Sir,  —  There  appears  to  be  some  common  steel  ordered  not  yet  sent,  but 
which  is  much  -wanted ;  pray  attend  to  this  immediately,  and  oblige 

Yours  respectfully,  R.  &  G.  Thomas. 

On  the  7th  June  the  plaintiff's  traveller  again  applied  to  the  defend- 
ants for  payment  of  the  balance.  They  stated  that  the  steel  was  of 
the  wrong  size,  but  they  had  used  part  of  it,  and  requested  him  to 
change  the  remainder.  He  answered  that  he  would  represent  what 
they  said  to  the  i>laintiff,  which  he  did.  On  the  25th  August  the  trav- 
eller again  saw  one  of  the  defendants,  and  pressed  for  a  settlement  of 
the  account,  when  the  defendant  said  they  would  never  pay  for  the 
eteel,  for  it  was  a  wrong  size. 

On  the  part  of  the  defendants  it  was  contended  that  there  had  been 
no  acceptance  of  the  cast  steel  sufficient  to  bind  the  defendants  within 
the  17th  section  of  the  Statute  of  Frauds.  The  plaintiff's  counsel  had 
objected  that  such  defence  could  not  be  raised  under  the  general  issue, 
but  the  objection  was  overruled;  and  evidence  was  then  adduced  to 
shew  that  the  cast  steel  furnished  was  of  too  hard  a  temper  to  be 
wrought  into  the  tools  for  which  the  defendants  had  required  it,  and 
(as  to  the  steel  ordered  on  the  19th  of  December)  that  it  was  not  of 
the  thickness  specified  in  the  order ;  and  that  the  defendants  had  used 
thirteen  pounds  only  of  the  cast  steel  in  experiments  on  its  quahty. 
The  value  of  the  cast  steel  included  in  the  written  order  of  the  19th 
of  December  was  proved  to  be  £24.  It  appeared  that  the  prices  of 
cast  steel  varied  very  much  according  to  its  quality,  being  sometimes 
as  high  as  70s.  and  80s.  per  bundle. 

The  learned  judge,  having  stated  to  the  jury  that  the  question  in 
the  cause  was  whether  there  had  been  an  acceptance  of  the  cast  steel 
included  in  the  verbal  order  of  the  16th  of  ISTovember,  so  as  to  bind 
the  defendants,  left  it  to  them  to  say,  first,  whether  the  steel  supplied  was 
fit  for  the  edge-tool  trade ;  secondly,  whether,  if  it  was  not,  the  defend- 
ants had  agreed  nevertheless  to  take  it,  and  whether  their  letter  of  the 
10th  of  February  was  not  at  all  events  a  waiver  of  the  objection  as 
to  its  thickness ;  and,  thirdly,  whether  more  of  it  was  used  than  was 
necessary  to  make  an  experiment  on  its  quality.     The  jury  found  that 
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the  steel  was  according  to  order,  and  that  the  defendants  had  used 
more  of  it  than  was  necessary ;  and  gave  a  verdict  for  the  plaintiff, 
damages  £112  3s.  9c?. 

In  Michaelmas  term  Cresswell  obtained  a  rule  nisi  to  reduce  the 
damages  to  £24,  or  for  a  new  trial,  on  the  grounds  that  there  was  no 
acceptance  of  the  cast  steel  included  in  the  verbal  order  within  the 
meaning  of  the  Statute  of  Frauds;  and  also  that  the  verdict  was 
against  the  evidence. 

Alexander  and  Wightman  now  shewed  cause.^  The  objection  aris- 
ing on  the  statute  was  avoided  by  shewing  that  the  cast  steel  and  the 
common  steel  were  the  subject  of  one  entire  order,  and  that  part  of 
the  goods  ordered,  the  common  steel,  was  accepted  without  objection. 
All  that  the  statute  requires  is  that  "  the  buyer  shall  accept  part  of 
the  goods  so  sold  and  actually  receive  the  same."  But  there  was  also 
sufficient  evidence  of  the  acceptance  of  the  cast  steel.  The  letter  of 
the  10th  of  February  was  clearly  a  waiver  of  the  objection  as  to  the 
thickness.  Then  as  to  the  other  objection,  as  to  the  temper,  that  was 
never  started  until  some  weeks  after  the  delivery  of  the  steel ;  and 
after  having  kept  it  so  long,  with  an  opportunity  of  making  the  neces- 
sary experiments,  the  defendants  had  no  right  to  repudiate  it.  The 
right  of  return  must  be  exercised  within  a  reasonable  time ;  here  the 
goods  were  not  finally  repudiated  for  several  months.  Assuming  the 
goods  to  be  according  to  the  order,  as  the  jury  have  found,  what  can 
amount  to  an  acceptance  of  them  but  the  receiving  and  keeping  them 
and  using  a  part  ?  If  that  be  not  an  accej)tance,  nothing  but  the  using 
the  whole,  or  reseUing  the  goods,  would  be  sufficient  to  bind  the  buyer. 
In  Percival  v.  Blake,^  where  the  defendant  had  bought  an  article,  and 
suffered  it  to  remain  on  his  premises  for  two  months  without  examina- 
tion, and  then  found  that  it  was  unfit  for  use,  it  was  held  that  after 
that  length  of  time  he  could  not  avail  himself  of  the  objection  in 
answer  to  an  action  for  the  j)rice  unless  it  appeared  that  some  deceit 
had  been  practised  on  him  as  to  the  quality  of  the  article.  But  it  may 
also  be  contended  that  if,  as  the  jury  have  found,  the  defendants  have 
used  more  of  the  steel  than  was  necessary  for  experiments,  they  thereby 
assumed  such  a  dominion  over  it  as  amounted  to  an  acceptance.  Okell 
V.  Smith,'  Street  v.  Blay.'*  [Aldeeson,  B.  It  is  a  startling  proijosi- 
tion  that,  if  the  jury  think  the  party  has  used  too  much  for  experi- 
ments, he  must  take  and  pay  for  all.  If  so,  then  if  a  buyer  draws  too 
large  a  sample,  the  jury  thinking  so,  he  is  fixed  with  the  property  in 
the  whole  bulk.]  In  Street  v.  Blay  Lord  Tenterden  says,  in  dehvering 
the  judgment  of  the  court :  ^  "  Whatever  may  be  the  right  of  the  pur- 

1  They  gave  up  the  objection  that  the  defence  was  not  admissible  under  the  gen- 
eral issue. 

2  2  Car.  &  P.  514.  8  1  Stark.  N.  P.  C.  107. 
*  2  B.  &  Add.  456.  5  2  B.  &  Adol.  463. 
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chaser  to  return  a  warranted  article  in  an  ordinary  case,  there  is  no 
authority  to  shew  that  he  may  return  it  where  the  purchaser  has  done 
more  than  was  consistent  with  the  purpose  of  trial."  [Aldeeson,  B. 
There  the  purchaser  had  resold  the  horse ;  but  suppose  he  had  only 
ridden  him,  in  the  opinion  of  the  jury,  further  than  was  necessary  for 
trial,  would  that  fix  him  with  the  price  ?  Paeke,  B.  I  do  not  think 
this  part  of  the  case  will,  servo  you.]  At  all  events,  there  was  suffi- 
cient proof  of  acceptance,  independent  of  the  finding  of  the  jury  on 
this  point.  Indeed,  unless  the  statement  of  the  price  of  the  goods  be 
held  a  necessary  ingredient,^  the  letter  of  the  10th  Februaiy  was  a  suf- 
ficient memorandum  in  writing  of  the  contract. 

Oresswell,  contra.     Even  sujjposing  goods  ordered  by  jsarol  to  he 
furnished  pursuant  to  the  order,  the  buyer  is  not  bound  to  take  them, 
the  contract  being  per  se  inoperative  by  the  Statute  of  Frauds.    On 
the  other  Iiand,  whether  they  answer  the  order  or  not,  if  the  buyer 
agree  to  take  the  goods  actually  supplied  he  is  precluded  from  saying 
that  there  was  no  acceptance.     The  first  question  therefore  is,  whether 
the  acceptance  of  the  common  steel  operated  as  an  acceptance  of  the 
cast  steel  also.    It  is  submitted  that  the  part  acceptance  meant  by  the 
statute  is  the  part  acceptance  of  one  entire  thing  of  the  same  character, 
80  that  the  taking  to  one  part  is  necessarily  a  taking  to  the  rest.    A 
delivery  of  part  never  amounts  to  a  delivery  of  the  whole,  unless  the 
parties  appear  to  have  so  intended  it.      It  cannot  at  aU  events  be  said 
that  there  was  an  acceptance  of  the  whole,  so  as  to  preclude   the 
defendants  from  objecting  to  the  quality :  all  that  can  be  contended  is, 
that  there  was  a  waiver  of  a  written  contract  as  to  the  cast  steel.    In 
Thompson  v.  Maceroni,^  where  goods  of  considerable  value  were  made 
to  order,  and  remained  in  the  possession  of  the  vendor  at  the  vendee's 
request,  with  the  exception  of  a  small  part  which  the  vendee  took 
away,  it  was  held  that  there  was  no  acceptance  of  the  residue  within 
the  Statute  of  Frauds.     [Aldeeson,  B.     Price  v.  Lea  3  is  an  authority 
against  you  ;  there  it  seems  to  have  been  admitted  that,  if  there  had 
been  one  entire  contract  for  the  two  articles  sold  (cream  of  tartar  and 
lac  dye),  the  acceptance  of  one  would  have  been  an  acceptance  of 
both.]     That  case  is  not  a  direct  authority,  because  it  became  unnec- 
essary to  decide  the  point.     But  in  Hodgson  v.  Le  Bret  *  Lord  Ellen- 
borough  ruled  that  the  appropriation  by  the  purchaser  to  his  own  use 
of  one  of  the  several  articles  bought  at  the  same  time  in  a  shop  was 
not  sufficient  to  take  the  other  articles  out  of  the  statute.     [Paeke, 
B.    That  appears  to  have  been  on  the  ground  that  he  considered  them 
as  separate  contracts  ;  but  that  was  overruled  in  Baldey  v.  Parker.^] 

1  But  see  Elmore  v.  Kingscote,  8  D.  &  E.  343,  5  B.  &  Cr.  583;  Hoadly  v.  M'Laine, 
10  Bing.  482,  4  M.  &  Scott,  340.  »^    y  v  ,>.    ^  , 

2  3  B.  &  Cr.  1,  4  D.  &  K.  619.  =>  1  B.  &  Cr.  156,  2  D.  &  R  295 
*  1  Campb.  233.  ^  3  D.  &  R.  220,  2  B.  &  C.  37. 
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[He  then  proceeded  to  argue  that  the  evidence  did  not  warrant  the 
finding  of  the  jury ;  and  on  the  suggestion  of  the  court  it  was  agreed 
that  the  damages  should  be  reduced  to  £24,  the  plaintiff  taking  back 
the  cast  steel  included  in  the  first  order.] 

Paeke,  B.  The  first  question  in  this  case  is  one  of  some  importance, 
but  none  of  the  court  entertain  any  doubt  upon  it.  It  is  whether  there 
was  a  sufficient  part  acceptance  of  the  goods  ordered  in  November  to 
take  the  case  out  of  the  Statute  of  Frauds.  That  was  a  joint  order 
for  common  steel  and  cast  steel:  the  effect  of  such  joint  order,  unless 
explained,  would  be  to  make  it  one  entire  contract,  since  we  must 
assume  that  one  article  would  not  have  been  furnished  at  one  stipu- 
lated price  unless  the  other  had  been  agreed  to  be  paid  for  at  the  other 
price.  There  was  no  explanation  in  this  case,  and  therefore  it  must  be 
taken  to  be  a  joint  contract.  Then  one  of  the  articles,  the  common 
steel,  was  certainly  accepted ;  and  the  question  is,  whether  that 
acceptance  is  sufficient  to  take  the  case  out  of  the  statute  as  to  the 
cast  steel  also,  and  I  am  clearly  of  opinion  that  it  is.  In  order  to 
determine  the  question  the  best  course  is  to  look  at  the  words  of  the 
statute  itself  Those  words  are  ["Stating  them].  The  object  of  the 
statute  was  to  prevent  perjury  in  proving  by  parol  a  contract  which 
was  never  made  in  fact :  but  none  of  its  provisions  effectually  exclude 
peijury ;  they  only  intend  to  diminish  the  probability  of  its  being 
committed.  There  may  be  perjury  in  swearing  to  the  handwriting  of 
the  party  charged,  or  in  proving  the  agency  of  the  party  signing  on 
his  behalf;  neither  does  the  acceptance  of  the  goods,  or  the  giving  of 
earnest,  operate  as  a  certain  prevention  of  perjury.  The  same  obser- 
vation applies  to  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  under  which 
part  payment  of  principal  or  interest  is  sufficient  to  take  a  case  out  of 
its  operation.  Looking  then  at  the  words  of  the  statute,  and  assuming 
that  there  is  but  one  contract,  I  am  of  opinion  that  there  was  an 
acceptance  of  part  of  the  goods  sold  within  the  words  and  also  within 
the  principle  of  the  statute.  I  should  have  been  of  this  opinion  sup- 
posing that  there  were  no  decided  case  on  the  subject.  Several  cases 
have,  however,  been  referred  to  on  the  part  of  the  defendants  for  the 
purpose  of  proving  that  this  was  not  a  sufficient  part  acceptance.  In 
Thompson  v.  Maceroni  the  court  held  that  the  acceptance  of  a  small 
part  of  goods  to  the  value  of  £144  made  to  order  was  not  sufficient 
to  enable  the  seller  to  recover  against  the  buyer  for  the  price  of  the 
whole  as  for  goods  sold  and  delivered.  The  court  there  say  in  effect 
that  there  was  no  proof  of  actual  delivery,  nor  such  proof  of  actual 
acceptance  as  to  take  the  case  out  of  the  Statute  of  Frauds ;  i.,  e.,  the 
defendant  had  not  accepted  the  whole  so  as  that  a  count  for  goods 
sold  and  delivered  could  be  maintained  for  the  whole.  That  case 
seems  to  me  to  have  turned  entirely  on  the  form  of  the  action.  The 
plaintiff  could  not  succeed  unless  there  was  a  delivery  of  the  whole,  or 
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at  least  an  actual  acceptance  and  receipt  of  the  whole,  so  as  to  he 
equivalent  to  a  delivery.  In  Hodgson  v.  Le  Bret  Lord  EUenborough 
formed  his  opinion  apparently  on  the  ground  of  there  having  been 
separate  contracts;  but  that  case  is  greatly  shaken  by  Baldey  v. 
Parker,  which  shews  that  the  contract  in  Hodgson  v.  Le  Bret  ought 
to  have  been  considered  as  a  joint  one,  and  that  the  act  of  the  pur- 
chaser's writing  her  name  on  the  goods  was  no  acceptance.  Hodgson 
V.  Le  Bret  therefore  is  no  binding  authority.  No  other  case  was  cited 
in  argument  which  bears  upon  the  point ;  and  that  of  Price  v.  Lea, 
referred  to  by  my  brother  Alderson,  is  rather  an  authority  the  other 
way.  Holroyd,  J.,  there  says  :  "  There  was  not  then  one  entire  contract 
for  both  the  articles,  so  as  to  make  the  acceptance  of  the  one  the 
acceptance  of  the  whole."  The  inference  therefore  is  (I  do  not  say 
it  is  conclusive)  that,  if  the  contract  had  been  entire,  the  acceptance 
of  part  would  have  been  deemed  sufficient  to  take  the  case  out  of  the 
statute  as  to  the  whole.  I  am  of  opinion  therefore  that  there  was  in 
this  case  a  sufficient  acceptance  of  part  to  bring  the  case  withia  the 
exception  of  this  section  of  the  Statute  of  Frauds ;  and  that  the 
defendants  may  be  made  responsible  upon  this  joint  contract  for  two 
articles  by  the  receipt  of  one,  provided  both  the  articles  were  furnished 
according  to  that  contract,  and  were  such  as  ought  to  have  been 
delivered  pursuant  to  it.  That  was  to  be  proved  by  the  plaiatiff,  and 
he  did  give  evidence  of  it  for  the  consideration  of  the  jury;  but,  as 
we  are  not  altogether  satisfied  with  the  propriety  of  the  verdict  in 
that  respect,  it  will  be  better  for  the  parties  to  enter  into  some  com- 
promise to  avoid  the  necessity  of  a  new  trial,  which  we  otherwise 
might  be  disposed  to  grant. 

BoLLAND,  B.  I  am  of  the  same  opinion,  —  that  there  was  a  sufficient 
part  acceptance.  The  case  of  Hodgson  v.  Le  Bret  is  not  reconcilable 
with  Baldey  v.  Parker,  and  must  be  considered  as  of  doubtful 
authority. 

Aldbeson,  B.  I  am  of  the  same  opinion.  The  words  of  the 
statute  appear  to  me  quite  decisive  of  the  question.  What  are  "  the 
goods  so  sold?"— the  goods  sold  by  that  contract.  If  the  contract 
be  for  two  classes  of  goods,  does  not  he  accept  part  who  accepts  one 
class  ? 

GuEN-ET,  B.  I  am  of  the  same  opinion.  Part  of  the  goods 
included  in  the  contract  was  accepted ;  that  was  a  sufficient  accept- 
ance of  the  rest ;  and  the  only  question  remaining  was,  whether  they 
were  according  to  order. 

Btde    absolute   hj  consent    to  reduce   the  damages   to  £24,  ilie 
defendants  undertaking  to  return  all  the  steel  complained  of. 
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WILLIAMS  V.  BURGESS. 

In  the  Queen's  Bench,  June  7,  1839. 

[Reported  in  10  Adolplms  ^  Ellis,  499.] 

Assumpsit.  Declaration  stated  that,  in  consideration  plaintiff  would 
sell  and  deliver  to  defendant  a  mare,  which  plaintiff  supposed  to  be  in 
foal,  for  £20,  subject  to  the  condition  that  if  the  mare  should  prove  to 
be  in  foal  defendant  should,  on  receiving  £12  from  plaintiff,  return  it 
to  plaintiff  on  request,  defendant  promised,  if  it  proved  to  be  in  foal 
and  plaintiff  paid  £12,  to  return  it.  Averment  of  sale  and  delivery  of 
the  mare  for  £20,  subject  to  the  above  condition  ;  that  it  proved  to  be 
in  foal;  that  plaintiff  then  tendered  to  defendant  £12,  and  requested 
him  to  return  the  mare ;  but  defendant  refused  so  to  do.  Plea,  non 
assumpsit. 

On  the  trial  at  the  York  summer  assizes,  1837,  before  Parke,  B.,  the 
plaintiff  proved  a  verbal  agreement  as  stated  above,  and  the  accept- 
ance of  the  mare  and  payment  of  the  money  by  the  defendant.  It 
was  objected  on  the  part  of  the  defendant  that  the  agreement  on 
which  the  action  was  brought  was  a  distinct  agreement  for  a  re-sale  of 
the  mare  within  §  17  of  the  Statute  of  Frauds,  29  C.  2,  c.  3,  and  ought 
to  have  been  in  writing.  But  the  learned  judge,  considering  it  to  be 
merely  a  qualification  of  the  original  contract  of  sale  which  was  exe- 
cuted, overruled  the  objection,  reserving  leave  for  the  defendant  to 
move  to  enter  a  nonsuit,  and  for  the  plaintiff  to  object  that  this  defence 
could  not  be  shewn  upon  the  plea  of  non  assumpsit.  There  was  a 
verdict  for  the  plaintiff. 

In  Michaelmas  term,  1837,  Knowles  obtained  a  rule  nisi  to  set  aside 
the  verdict  on  the  points  reserved,  and  enter  a  nonsuit. 

Alexander  now  shewed  cause.  The  objection  is  not  open  upon  the 
general  issue.  [Upon  this  point  Elliott  v.  Thomas  'on  §  17  of  the 
Statute  of  Frauds,  and  Buttemere  v.  Hayes  ^  on  the  4th  section,  were 
cited ;  but,  as  the  court  pronounced  no  opinion  upon  it,  the  argument 
is  here  omitted.]  The  contract  for  re-sale  is  not  a  distinct  and  inde- 
pendent one,  but  part  of  the  original  one,  which  was  made  good  by 
acceptance  of  the  mare  and  payment  of  the  price.  That  the  deUvery 
was  sufficient  to  take  the  case  out  of  the  statute  is  shewn  by  many 
authorities.  [^Knowles,  for  the  defendant,  stated  that  he  did  not  dis- 
pute those  authorities,  and  admitted  that  the  original  agreement  was 
made  good  by  delivery.]  Then  the  condition  to  redeliver  cannot  make 
it  void.    A  state  of  things,  contemplated  by  the  original  contract  and 

1  3  M.  &  W.  170.  2  5  M.  &  W.  456. 
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parcel  of  it,  has  arisen,  which  now  entitles  the  plaintiff  to  sue  without 
any  fresh  payment  <ir  writing. 

iLiunc/L-f,  contra.  There  are  two  distinct  contracts  ;  one  is  executed; 
the  other  executory.  Both  are  within  the  statute,  and  the  latter  can- 
not he  enforced  for  want  of  the  proper  fonnalities.  [Loed  Di:>-max, 
C.  J.  Suppose  the  whole  had  been  in  writing  at  iirst,  would  it  require 
two  stamps  ?]  Perhaps  not ;  but  that  is  not  a  proper  test.  It  is  certain 
that  an  agreement  may  contain  two  distinct  stipulations  capable  of 
being  treated  as  distinct  contracts,  of  which  one  may  be  void  and  the 
other  good.  Wood  v.  Benson.^  [Pattesox,  J.  I  think  that,  when 
that  case  has  been  cited,  the  courts  have  not  been  disposed  to  extend 
it.]  There  are  two  agreements  entered  into  at  the  same  time.  Sup- 
pose the  agreement  had  stipulated  that  in  a  certain  event  the  defend- 
ant should  sell  and  deliver  to  the  plaintiff  another  horse,  or  the  foal 
itself:  a  wiiting  would  then  have  been  necessary ;  for  there  would  be 
no  acceptance  of  any  thing  by  the  buyer,  but  only  by  the  defendant,  the 
seller;  yet  it  cannot  in  principle  make  any  difference  that  the  horse  to 
be  sold  happens  to  be  the  same.  TVatts  v.  Friend  -  is  nearly  in  point. 
There  the  agreement  was  that  the  plaintiff  should  furnish  the  defend- 
ant with  seed :  that  the  defendant  should  sow  it  on  his  own  land,  and 
should  sell  and  deliver  to  the  plaintiff  the  whole  crop  of  see  1  produced 
therefrom.  The  plaintiff  supplied  the  seed  ;  and  the  defendant  accepted 
and  sowed  it,  but  refused  to  seU  the  crop  according  to  the  agreement. 
It  was  held  that,  as  the  agreement  was  not  in  writing,  the  Statute  of 
Frauds  was  a  defence.  Yet  it  might  have  been  urged  that  thf  con- 
tract required  no  writing,  because  there  was  a  delivery  of  seed  to  the 
defendant. 

Loi;p  Dexjiax,  C.  J.  This  is  a  sale  by  the  plaintiff  to  the  defendant 
on  particular  terms,  one  of  which  is  a  return  of  the  article  sold  in  a 
certain  event ;  the  acceptance  of  the  thing  sold  takes  the  whole  con- 
tract out  of  the  statute.  The  case  differs  trom  Watts  v.  Friend,^  where 
the  re-sale  was  of  a  different  thing. 

LiTTLEDALE,  J.  The  plaintiff  is  willing  to  part  with  his  property  on 
certain  conditions  which  are  part  of  the  agreement.  It  is  not  an  inde- 
pendent contract  of  sale  on  which  he  sues,  but  the  original  contract, 
which  was  a  qualified  sale.  It  is  like  the  ease  of  the  delivery  of  a  horse 
on  trial ;  when  the  buyer  returns  it  after  trial,  it  is  not  a  re-sale.  I  have 
not  the  slightest  doubt  on  the  ease. 

Pattesox,  J.  It  is  one  entire  contract,  and  not  two  distinct  con- 
tracts. It  is  a  sale  on  the  terms  that  the  mare  and  part  of  the  price 
should  be  returned  in  a  certain  event.  If  indeed  the  defendant  had 
agreed  to  sell  to  the  plaintifl'  the  t;.al,  the  case  might  have  been  differ- 
ent. In  Watts  v.  Friend  '  the  bargain  was  to  sell  to  the  plaintiff  an 
1  2  Cr.  &  J.  94 ;  s.  c.  i  Tjrw.  93.  •;  10  B.  &  C  446 

'  10  B.  &  C.  446.  t  10  B.  i  C.  446. 
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entirely  diiferent  thing,  and  not  merely  to  return  to  him  the  same 
article.  Wood  v.  Benson  *  shews  only  that  there  may  be  two  contracts 
on  one  piece  of  paper,  of  which  one  may  be  bad,  the  other  good. 
Williams,  J.,  concurred.  Hule  discharged. 


WRIGHT   AND   Others   v.  PERCIVAL. 

In  the  Queen's  Bench,  June  13,  1839. 

[Reported  in  8  Law  Journal  Reports,  New  Series,  Queen's  Bench,  258.] 

Assumpsit  on  a  special  contract  for  not  accepting  a  carriage  made 
by  the  plaintiffs  for  the  defendant ;  with  counts  for  goods  sold,  work 
and  labor,  and  on  an  account  stated.  The  defendant,  amongst  other 
pleas,  pleaded  non  assumpsit,  and  that  the  plaintiffs  did  not  offer  to 
deliver  the  carriage  to  the  defendant,  nor  request  her  to  accept  the 
same  and  pay  the  price  thereof. 

At  the  trial  before  Patteson,  J.,  at  the  Middlesex  sittings  in  Hilary 
term,  1838,  it  appeared  that  after  the  carriage  had  been  finished  the 
defendant  and  her  two  sisters  called  at  the  manufactory  of  the  plain- 
tiffs, bringing  with  them  a  cover  for  the  hind  seat  and  a  set  of  traces, 
which  the  carriage  had  been  previously  made  to  fit.  One  of  the  plain- 
tiffs said  the  carriage  was  complete ;  the  defendant  and  her  sisters  got 
into  it,  and  said  it  was  a  very  nice  one.  They  then  desired  the  plain- 
tiffs to  order  a  pair  of  post-horses  to  take  the  carriage  home,  stating 
that  they  would  call  at  half-past  four;  they  added  that  they  had 
brought  a  cover  to  put  over  the  hind  seat,  and  directed  that  it  should 
be  put  over  twice  doubled.  The  cover  was  put  over  the  hind  seat  in 
their  presence,  and  agreeably  to  their  directions.  The  afternoon  proved 
wet,  and  at  five  o'clock  the  defendant  and  her  sisters  came  to  the  plain- 
tiffs and  stated  their  intention  not  to  take  the  carriage  home  that 
night,  owing  to  the  badness  of  the  weather.  The  defendant  afterwards 
refused  to  pay  the  price  demanded  by  the  plaintiffs,  and  did  not  take 
the  carriage  away.  The  question  at  the  trial  was,  whether  these  facts 
constituted  a  sufficient  acceptance  of  the  carriage  to  satisfy  the  Statute 
of  Frauds.  The  jury  found  a  verdict  for  the  plaintiffs  on  the  common 
count  for  goods  sold,  with  damages  £85,  leave  being  given  to  the 
defendant  to  move  to  enter  a  nonsuit. 

S£lly  having  obtained  a  rule  for  this  purpose, 

Snowies  shewed  cause,  and  contended  that  the  facts  of  the  case 
afforded  sufficient  evidence  of  an  acceptance  of  the  carriage  by  the 

1  2  Cr.  &  J.  94 ;  s.  c.  2  Tyrw.  93. 
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defendant.  In  the  earlier  cases  very  little  evidence  was  held  sufficient 
to  warrant  the  jury  in  finding  an  acceptance.  Elmore  v.  Stone,*  Blenk- 
insop  V.  Clayton."  In  Smith  v.  Chance  =  Holroyd,  J.,  says:  "A  party 
cannot  maintain  an  action  for  the  price  of  goods  sold  and  delivered 
until  he  has  either  delivered  them  or  done  something  equivalent  to 
delivery ;  as,  for  instance,  if  he  has  put  it  in  the  vendee's  poAver  to 
take  away  the  goods  himself"  In  Tempest  v.  Fitzgerald,^  which  will 
be  cited  ou  the  other  side,  the  plaintiff  had  not  parted  with  the  posses- 
sion or  control  of  the  horse.  Chaplin  v.  Rogers  ^  is  in  point.  In  the 
present  case  there  has  been  a  specific  appropriation  of  the  carriage  by 
the  defendant,  and  the  property  in  it  passed  to  her.  He  cited  Baines 
V.  Jevons,"  Bloxam  v.  Sanders,'  Tarling  v.  Baxter.' 

Say  tear  d,  contra.  There  has  been  no  acceptance  in  this  case  suffi- 
cient to  satisfy  the  Statute  of  Frauds.  It  was  coiTectly  laid  down  by 
the  learned  judge  at  the  trial  that  the  test  of  the  acceptance  was 
whether  the  seller  had  parted  with  his  lien.  In  this  case  he  clearly  had 
not.    Smith  v.  Surman.' 

[Pattesox,  J.  I  have  no  recollection  of  having  laid  down  the  law 
in  that  manner.  I  think  I  said  that,  if  the  jury  believed  the  transac- 
tion respecting  the  putting  on  of  the  cover,  there  was  a  sufficient 
acceptance.  I  may  perhaps  have  asked  them  to  consider  whether 
the  defendant  had  made  the  carriage  her  own  and  whether  the  lien 
was  gone.] 

There  had  been  no  change  of  possession  here.  In  Elmore  v.  Stone 
there  was  a  change  of  possession,  and  that  circumstance  is  relied  on  in 
the  judgment  of  the  court.  In  Tempest  v.  Fitzgerald  the  plaintiff 
had  parted  with  the  possession  of  the  horse.  Acts  of  ownership  are 
not  decisive  proofs  of  accci^tance.  Baldey  v.  Parker,*"  Maberley  v. 
Sheppard,**  Smith  v.  Surman.  In  this  case  there  has  been  no  delivery. 
It  was  held  in  Boulter  v.  Arnott  •'■^  that  more  is  necessary  to  constitute 
a  deli\'ery  than  to  make  an  acceptance  under  the  Statute  of  Frauds. 
The  plaintiffs  are  not  entitled  to  retain  the  verdict. 

LoED  Denman,  C.  J.  The  verdict  was  right  on  the  question, 
whether  an  action  for  goods  sold  and  delivered  could  be  maintained, 
for  there  was  a  complete  delivery  and  acceptance.  Where  a  buyer  has 
the  full  control  over  the  goods  in  question,  and  the  power  of  taking 
them  away,  the  jury  are  fully  justified  in  finding  a  complete  delivery. 
My  brother  Patteson  is  supposed  to  have  said  that  there  could  not  be 
an  acceptance  in  this  case,  because  the  vendor's  lien  for  the  price  still 

I  1  Taunt.  458.  2  7  Taunt.  597.  3  2  B.  &  Aid.  753. 

4  3  B.  &  Aid.  680.  5  1  East,  192.  6  7  Car.  &  Pay.  288. 

1  4  B.  &  C.  941.  8  6  B.  &  C.  360 ;  s.  c.  5  Law  J.  Rep.  K.  B.  164. 

9  9  B.  &  C.  561 ;  s,  c.  7  Law  J.  Eep.  K.  B.  296. 
'0  2  B.  &  C.  37  ;  s.  o.  1  Law  J.  Eep.  K.  B.  229. 

II  10  Bing.  99 ;  s.  c.  2  Law  J.  Rep.  (n.  s.)  C.  P.  181. 
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continued ;  but  it  is  clear  that  this  is  not  the  test  of  the  acceptance, 
and  he  could  not  have  used  such  language.  His  observations  may  have 
been  founded  on  the  words  of  Parke,  J.,  in  Smith  v.  Surman ;  but  in 
that  case  the  learned  judge  considers  the  lien  not  as  a  test,  but  merely 
as  a  circumstance  to  be  considered.  And  it  cannot  be  a  test,  because 
it  does  not  go  to  the  question  of  delivery.  My  brother  Patteson  must 
have  said  that,  if  the  jury  thought  the  delivery  complete,  then  the 
goods  would  be  sold  and  delivered.  The  other  questions  in  this  case 
are  not  necessary  to  be  decided.     The  rule  must  be  discharged. 

LiTTLEDALE,  J.  The  questiou  in  this  case  is,  whether  a  delivery 
was  actually  made.  I  think  it  was,  and  that  the  defendant  accepted 
the  carriage  by  putting  on  the  cover.  Her  intention  moreover  was  to 
take  it  away,  and  she  was  prevented  from  doing  so  only  by  the  unfav- 
orable state  of  the  weather.  She  exercised  an  act  of  ownership,  and 
it  was  for  the  jury  to  say  whether  there  was  a  delivery  or  not.  It  is 
not  necessary  to  consider  the  other  questions. 

Patteson,  J.  I  cannot  exactly  recollect  what  I  said  at  the  trial. 
But  if  I  put  it  to  the  jury  that  there  could  have  been  no  delivery 
because  the  plaintiffs  had  not  parted  with  their  hen,  I  was  wrong,  and 
the  jury  found  a  right  verdict  in  spite  of  my  misdirection. 

Williams,  J.  Cases  of  this  kind  depend  on  their  own  peculiar  cir- 
cumstances. Here  the  facts  of  the  case  shew  that  the  plaintiffs  gave 
and  the  defendant  received  possession  of  the  carriage,  although  on 
account  of  the  unfavorable  weather  the  latter  did  not  take  it  away  at 
the  time.  The  fact  of  a  lien  being  reserved  is  not  a  complete  criterion 
of  acceptance ;  it  is  a  circumstance,  but  it  is  not  the  governing  feature 
of  the  case.  In  Elmore  v.  Stone  the  delivery  was  complete ;  the  case 
was  the  same  as  if  the  horses  had  been  put  into  the  defendant's  own 
stables.  But  was  Elmore  compellable  to  part  Vidth  the  horses  until  he 
had  got  the  price  of  them  ?  Clearly  not.  Well,  then,  that  shews  that 
the  lien  is  not  a  perfect  test  because  the  lien  was  not  parted  with, 
although  there  was  a  full  deUvery.  In  the  present  case  also  there 
was  a  complete  delivery.    The  rule  must  be  discharged. 

Hule  discharged. 


DODSLEY  V.  VAELEY. 

In  the  Queen's  Bench,  November  5  &  24,  1840. 

[Reported  in  12  Adolphus  $•  Ellis,  632.] 

Assumpsit  for  goods  bargained  and  sold.    Plea,  non  assumpsit.    On 
the  trial  before  Littledale,  J.,  at  the  last  Nottingham  assizes,  it  appeared 
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that  the  action  was  brought  for  the  price  of  wool  bought  of  plaintiflf 
by  defendant  through  his  agent.  After  the  purchase  the  wool  was 
deposited  on  the  premises  of  a  person  named  Townrow,  under  circum- 
stances which  will  appear  by  the  judgment  of  the  court ;  and  it  had 
not  been  removed  thence  or  paid  for  when  the  action  was  brought. 
The  defendant's  counsel  urged,  among  other  objections,  that  the  evi- 
dence did  not  show  a  dehvery  and  acceptance  within  stat.  29  Car.  2, 
c.  3,  §  17.     Verdict  for  the  plaintiff. 

IRU  now  moved,  according  to  leave  reserved,  for  a  rule  to  show 
cause  why  a  nonsuit  should  not  be  entered  on  the  points  taken  at  the 
trial.  As  to  the  delivery,  he  contended  that  none  had  taken  place, 
because  the  vendor  had  never  lost  his  lien ;  and  he  cited  Baldey  v. 
Parker,^  Smith  v.  Surman,^  and  Maberley  v.  Sheppard.*  [The  judgment 
of  the  court  renders  any  further  statement  unnecessary.] 

Cur.  adv.  vult. 

LoKD  Denman,  C.  J.,  in  the  same  term  (November  24th)  delivered 
judgment. 

In  this  case,  which  was  moved  on  three  grounds  for  a  nonsuit,  we 
have  examined  our  brother  Littledale's  notes,  and  are  of  opinion  there 
should  be  no  rule.  The  first  and  second  grounds  were  that  there  was 
no  proof  of  agency  in  Bamford,  by  whom  the  wools,  the  subject-matter 
of  the  action,  were  bought ;  or,  if  there  were,  that  such  agency  had 
been  countermanded  before  the  contract  was  completed  so  as  to  satisfy 
the  Statute  of  Frauds.  (It  is  unnecessary  to  report  the  judgment  on 
these  points,  which  turned  merely  on  the  facts,  and  was  in  favor  of  the 
plaintiff.)  It  was  contended,  thirdly,  that  there  was  no  contract  com- 
pleted by  delivery  and  acceptance  so  as  to  satisfy  the  Statute  of  Frauds. 
The  facts  were,  that  the  wool  was  bought  while  at  the  plaintiff's  ;  the 
price  was  agreed  on,  but  it  would  have  to  be  weighed :  it  was  then 
removed  to  the  warehouse  of  a  third  person,  where  Bamford  collected 
the  wools  which  he  purchased  for  defendant  from  various  persons,  and 
to  which  place  the  defendant  sent  sheeting  for  the  packing  up  of  such 
wools.  There  it  was  weighed  together  with  the  other  wools,  and 
packed,  but  it  was  not  paid  for.  It  was  the  usual  course  for  the  'wool 
to  remain  at  this  place  till  paid  for.  No  wish  was  expressed  to  take 
the  opinion  of  the  jury  on  the  fact  of  agency,  the  defendant's  counsel 
acquiescing  in  that  of  the  judge,  provided  the  circumstances  would 
amount  to  it  in  point  of  law.  We  agree  that  they  might ;  therefore 
all  these  must  be  taken  to  be  the  acts  of  the  defendant.  Then  he  has 
removed  the  plaintiff's  wool  to  a  place  of  deposit  for  his  own  wools ; 
he  has  weighed  it  with  his  other  purchases  of  wool ;  he  has  packed  it 
in  his  own  sheeting :  every  thing  is  complete  but  the  payment  of  the 
price.  It  was  argued  that,  because  by  the  course  of  dealing  he  was 
1  2  B.  &  C.  37.  2  9  B.  &  C.  561.  3  iq  Bing.  99. 


SECT.  IV.]  EDAN  V.   DUDPIELD.  157 

not  to  remove  the  wool  to  a  distance  before  payment  of  the  price,i  the 
property  had  not  passed  to  him,  or  that  the  plaintiff  retained  such  a 
lien  on  it  as  was  inconsistent  with  the  notion  of  an  actual  delivery. 
We  think  that,  upon  this  evidence,  the  place  to  which  the  wools  were 
removed  must  be  considered  as  the  defendant's  warehouse,  and  that  he 
was  in  actual  possession  of  it  there  as  soon  as  it  was  weighed  and 
packed ;  that  it  was  thenceforward  at  his  risk,  and  if  burnt  must  have 
been  paid  for  by  him.  Consistently  with  this,  however,  the  plaintiff 
had  not  what  is  commonly  called  a  lien,  determinable  on  the  loss  of 
possession,  but  a  special  interest,  sometimes,  but  improperly,  called  a 
lien,  growing  out  of  his  original  ownership,  independent  of  the  actual 
possession,  and  consistent  with  the  property  being  in  the  defendant. 
This  he  retained  in  respect  of  the  term  agreed  on,  that  the  goods  should 
not  be  removed  to  their  ultimate  place  of  destination  before  payment. 
But  this  lien  is  consistent,  as  we  have  stated,  with  the  possession 
having  passed  to  the  buyer,  so  that  there  may  have  been  a  delivery  to 
and  actual  receipt  by  him.  This,  we  think,  is  the  proper  conclusion 
upon  the  present  evidence ;  and  there  will  be  no  rule. 

Hule  re/used.^ 


EDAN  V.  DUDPIELD. 

In  the  Queen's  Bench,  January  12,  1841. 

[Reported  in  1  Queen's  Bench  Reports,  802.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Pleas.    1.  As  to  all  but  £1  9s.  2d.,  parcel  &c.,  nunquam  indebitatus. 
Issue  thereon.  » 

2.  As  to  the  same,  a  set-off.  Replication,  denying  the  debt  set  off. 
Issue  thereon. 

3.  As  to  the  £1  9s.  2(?.,  tender  of  the  same ;  which  the  plaintiff  took 
out  of  court,  and  acknowledged  satisfaction  ^ro  tanto. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings 
after  Hilary  term,  1839,  it  appeared  that  the  defendant  was  employed 
by  the  plaintiff  to  clear  goods  for  him  at  the  custom-house,  and  was 
accustomed  to  enter  goods  of  the  plaintiff,  and  did  actually  enter  the 
goods  now  in  question  (German  toys),  then  belonging  to  the  plaintiff, 
in  his  own  name.  In  the  beginning  of  April,  1838,  plaintiff  was  in 
defendant's  debt  to  the  amount  of  about  £50,  and  defendant  proposed 

1  The  evidence  of  Bamford  the  agent  was  (after  stating  the  deposit  at  Town- 
row's)  :  It  is  a  regular  thing  for  the  wool,  when  bought,  to  remain  where  it  is  kept 
until  it  is  paid  for. 

'  See  Blaokhurn  on  Sale,  pp.  38-41.  —Ed. 
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to  plaintiff  that  the  goods  should  be  sold,  and  that  defendant  should 
retain  his  debt  out  of  the  proceeds;  the  plaintiff  assented  to  this,  and 
gave  defendant  a  written  authority  to  sell  them.  Afterwards  and 
before  any  sale,  defendant,  in  conversation  with  an  agent  of  plaintiff, 
said  that  he  would  keep  the  goods  himself  at  the  invoice  price,  less  a 
discount  of  15  per  cent.:  this  was  communicated  to  plaintiff.  The 
goods  were  subsequently  sold  by  defendant  about  the  end  of  April. 
Afterwards  the  defendant  delivered  an  account  current  to  the  plaintiff, 
in  which  was  an  item,  under  date  of  April,  1838,  "Two  cases  of  toys, 
&c.,  sold  for  £120."  The  counsel  for  the  defendant  objected  that  there 
was  no  acceptance  to  satisfy  §  17  of  the  Statute  of  Frauds ;  but  the 
Lord  Chief  Justice  held  that  there  was  a  case  for  the  jury,  reserving 
leave  to  move  for  a  nonsuit.  Verdict  for  plaintiff. 

Kelly,  in  Easter  term,  1839,  obtained  a  rule  nisi  for  a  nonsuit,  and 
also  for  a  new  trial,  on  affidavit,  and  on  the  ground  that  the  verdict 
was  against  the  evidence.-'     In  the  last  term  ^ 

Thomas  shewed  cause.  There  was  a  sirfBcient  accejitance  to  satisfy 
§  17  of  the  Statute  of  Frauds,  29  C.  2,  o.  3.  The  goods  being  in  the 
hands  of  the  defendant,  he  could  do  no  more  towards  an  acceptance 
than  acknowledge  the  character  in  which  he  held  them.  That  he  did 
by  agreeing  to  become  the  purchaser.  No  further  act  of  ownership 
was  necessary.  Besides,  the  defendant  has  pleaded  a  set-off  and 
tender,  and  can  no  longer  dispute  the  contract.  One  contract  only 
was  suggested ;  and  therefore  the  tender  of  £1  9s.  Id.  is  referable  to 
that,  and  constitutes  an  admission,  like  payment  into  court,  the  effect 
of  which  is  shewn  by  cases  collected  in  the  note  to  Rucker  v.  Palsgrave.' 
[LoED  Denman",  C.  J.  The  rule  now  is,  that  payment  and  tender 
operate  only  as  an  admission  of  some  contract  to  the  amount  paid  or 
tendered.^] 

Kelly,  contra.  The  goods  were  in  the  hands  of  the  defendant  as 
agent  for  the  plaintiff:  at  that  time  there  was  no  acceptance.  Then 
all  that  passed  afterwards  was  a  verbal  contract.  To  construe  this 
as  a  compliance  with  §  17  of  the  Statute  of  Frauds  would  be  to 
introduce  the  very  mischief  against  which  that  enactment  was 
directed.  The  buyer  must  "  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same."  There  has  been  no  actual  receipt:  the 
attempt  is  to  imply  a  virtual  receipt  from  a  verbal  contract.  Some- 
thing must  take  place  in  fact,  not  in  Avords  merely,  inconsistent  with 
the  previous  holding.  [Loed  Denman,  C.  J.  Suppose  a  party 
intrusted  with  goods  for  sale  were  to  sell  them,  accompanying  the 

1  The  argument  for  the  new  trial  is  omitted. 

2  NoTember  17,  1840.  Before  Lord  Denman,  C.  J.,  Littledale,  Williams,  and  Cole- 
ridge, JJ. 

^  1  Campb.  557.  *  See  note  (a)  to  Jones  v.  Plint,  10  A.  &  E.  757. 
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sale  witli  a  declaration  that  the  sale  was  on  his  own  account:  as 
against  him,  would  not  that  be  evidence  that  he  had  previously 
accepted  ?  Does  not  your  argument  tend  to  shew  that  the  Statute  of 
Frauds  ought  to  have  gone  farther  than  it  does,  and  have  required 
written  evidence  of  the  acceptance?]  This  is  a  case  in  which  an 
actual  acceptance  was  impossible ;  and  therefore  the  only  method  of 
satisfying  the  statute  was  by  a  written  contract.  In  Nicholle  v.  Plume  ^ 
it  was  held  that  a  constructive  acceptance  was  insufficient,  on  the 
authority  of  Hanson  v.  Armitage.''  In  Phillips  v.  Bistolli  ^  it  is  laid 
down  that  the  jury  must  be  satisfied  of  a  delivery  and  an  actual 
acceptance.  Cur.  adv.  vuU. 

Lord  Denmast,  C.  J.,  in  this  term  (January  12th)  delivered  the 
judgment  of  the  court.  After  stating  the  ground  of  motion  to  be 
that  there  was  no  memorandum  in  writing,  nor  as  the  defendant 
alleged  any  acceptance,  his  Lordship  proceeded  as  follows : — 

The  facts  were  that  the  defendant  had  acted  as  agent  for  the  plain- 
tiff on  several  occasions  in  relation  to  certain  merchandises  imported 
from  France,  and  that  the  goods  in  question  were  lying  at  the  custom- 
house in  the  defendant's  name,  to  be  sold  by  him  for  the  plaintiff.  The 
plaintiff  was  considerably  indebted  to  the  defendant,  who  was  pressing 
that  a  sale  should  be  made  that  he  might  pay  himself  out  of  the  pro- 
ceeds, and  an  authority  to  sell  dated  6th  April  was  given  by  the 
plaintiff  to  the  defendant,  and  produced  in  the  course  of  the  plaintiff's 
evidence.  But  a  witness  stated  that  at  the  end  of  the  same  month 
he  had  called  on  the  defendant  on  behalf  of  the  plaintiif,  and  that  in 
that  conversation  the  defendant  finally  agreed  to  buy  these  goods 
himself  15  per  cent,  under  the  cost  price.  The  defendant  subse- 
quently sold  the  goods  and  rendered  a  debtor  and  creditor  account  to 
the  plaintiff  in  which  credit  was  given  to  the  plaintiff  for  the  goods 
by  an  item  in  these  words,  "  Goods  (describing  them)  ■sold  for  £120." 
The  action  was  brought  in  effect  for  that  sum,  and  the  verdict  passed 
accordingly. 

The  plaintiff  argued  that  this  parol  contract  of  sale  was  binding 
within  the  statute,  because  the  defendant  had  accepted  the  goods  in 
selling  them  and  keeping  the  money.  This  was  denied ;  and  it  was 
said  that  the  statute,  requiring  acceptance  and  actual  receipt  of  the 
whole  or  part  where  there  was  no  written  memorandum,  could  not  be 
satisfied  in  the  case  of  one  at  the  time  of  the  bargain  possessed  of  the 
goods,  inasmuch  as  that  circumstance  prevents  them  from  being 
delivered  to  him  or  actually  received  by  him  in  virtue  of  the  sale.  At 
all  events  it  was  contended  that  no  act  could  be  relied  on  to  prove 
acceptance  and  receipt  but  what  was  inconsistent  with  the  purpose  of 

1  1  C.  &  P.  272.  2  5  B.  &  Aid.  557 ;  s.  c.  1  D.  &  E.  128. 

3  2  B.  &  C.  511. 
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the  prior  possession;  whereas  in  this  case  all  that  was  done,  the  sale 
and  the  account  rendered,  were  perfectly  consistent  with  the  authority 
previously  given  and  the  defendant's  character  of  agent.  We  have 
no  doubt  that  one  person  in  possession  of  another's  goods  may  become 
the  purchaser  of  them  by  parol,  and  may  do  subsequent  acts  without 
any  writing  between  the  parties  which  amount  to  acceptance  [re- 
ceipt?']; and  the  effect  of  such  acts,  necessarily  to  be  proved  by  parol 
evidence,  must  be  submitted  to  the  jury.  We  entertain  this  opinion 
after  fully  considering  all  the  cases  cited,  especially  Elmore  v.  Stone,^ 
Nicholle  v.  Plume,^  Maberley  v.  Sheppard ;  *  agreeing  that  such  evidence 
must  be  unequivocal,  but  thinking  the  question,  whether  it  is  so  or  not  under 
all  the  circumstances,  fact  for  the  jury,  not  matter  of  law  for  the  court. 
It  was  indeed  contended  that  parol  evidence  was  inadmissible  to 
explain  the  character  of  the  acts  relied  on  to  prove  acceptance ;  for 
that  to  admit  it  would  let  in  all  the  inconvenience  which  the  statute 
was  intended  to  prevent.  No  case,  however,  warrants  the  holding  the 
rule  so  strict :  nor  does  convenience  require  it ;  for  where  there  is  the 
foundation  of  an  act  done  to  build  upon,  the  admission  of  declarations 
to  explain  that  act  lets  in  only  that  unavoidable  degree  of  uncertainty 
to  which  all  transactions  to  be  proved  by  ordinary  parol  evidence  are 
liable.  Uf)on  this  principle  stat.  9  G.  4,  c.  14,  §  1,  on  a  very  anal- 
ogous matter,  has  been  construed  in  the  Court  of  Exchequer.  For, 
whilst  in  Willis  v.  ISTewham  ^  it  was  held  that  part  payment,  to  take  a 
case  out  of  the  Statute  of  Limitations,  could  not  be  proved  by  a  verbal 
acknowledgment  only,  it  was  held  in  Waters  v.  Tompkins  ^  that,  where 
a  sum  had  been  paid  without  any  statement  on  what  account,  declara- 
tions were  admissible  to  explain  on  what  account.  Therefore  a  non- 
suit cannot  be  entered. 

The  motion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  evidence,  was  supported  by  some  very  strong  observations 
on  the  probabilities  of  the  case,  which  were  not  however  exclusively  in 
favor  of  the  defendant.  It  was  moved  for  also  on  defendant's  affi- 
davit, whicli  we  have  thought  it  right  to  examine  carefully  with  those 
on  the  other  side.  The  answer  which  these  give  is  complete  :  no  sub- 
sequent information  has  been  or  can  be  obtained ;  and  the  defendant's 
case  is  narroi\'ed  to  the  improbability  that  that  of  his  adversary  can  be 
true.  But  this  has  been  already  considered  by  the  jury,  who  were 
satisfied  with  the  proof  of  it  by  a  witness  whose  character  stands  unim- 
peached.  Hide  discharged. 

1  See  Benj.  on  Sale,  127.  —Ed.  2  i  Taunt.  458.  3  i  c.  &  p.  272. 

<  10  Bing.  99.     And  see  Dodsley  v.  Varley,  12  A.  &  E.  632. 

5  3  Y.  &  J.  518.  6  2  C.  M.  &  R.  723  ;  s.  c.  Tymh.  &  Gr.  137. 
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BILL  V.  BAMENT. 
In  the  Exchequee,  November  11,  1841. 

[Reported  in  9  Meeson  ^  Welsby,  36.] 

AsstTMPSiT  for  goods  sold  and  delivered,  and  on  an  accoimt  stated. 
Plea,  non  assumpsit.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the 
London  sittings  after  Trinity  term,  the  following  facts  appeared  : — 

The  defendant  ordered  of  one .  Harvey,  who  was  an  agent  of  the 
plaintiff  under  a  del  credere  commission,  a  quantity  of  goods,  inclilding 
twenty  dozen  hair-brushes  and  twelve  dozen  clothes-brushes,  to  be 
paid  for  on  delivery  at  a  stipulated  price,  but  no  memorandum  in  writ- 
ing of  the  bargain  was  made  at  the  time.  On  receiving  notice  from 
Harvey  that  the  brushes  had  arrived  at  his  warehouse,  the  defendant 
on  the  22d  of  March  last  went  there,  and  directed  a  boy  whom  he  saw 
there  to  alter  the  mark  "  No.  1"  upon  one  of  the  packages  to  "  No. 
12,"  and  to  send  the  whole  of  the  goods  to  the  St.  Catharine's  Docks. 
The  next  day  an  invoice  was  delivered  to  the  defendant,  charging  the 
brushes  respectively  at  the  rate  of  8s.  and  12s.  each.  The  defendant 
objected  to  the  price,  alleging  that  by  the  contract,  as  he  had  understood 
it,  the  above  were  to  be  the  prices  of  the  brushes  per  dozen,  and  refused 
to  pay  for  them.  On  the  24th  of  March  the  plaintiff  commenced  the 
present  action  for  the  price.  On  the  27th  the  defendant  at  Harvey's 
request  wrote  in  Harvey's  ledger,  at  the  bottom  of  the  page  which 
contained  the  statement  of  the  articles  ordered  by  the  defendant,  and 
which  page  was  headed  "  Bill  &  Co.,"  the  following  words  :  "Received 
the  above,  John  Bament."  The  rest  of  the  goods  were  sent  to  and 
received  by  the  defendant.  It  was  objected  for  the  defendant  that 
there  was  no  evidence  of  any  contract  in  writing,  or  of  any  acceptance 
of  the  brushes,  sufficient  to  satisfy  the  17th  section  of  the  Statute  of 
Frauds.  The  Lord  Chief  Baron  reserved  the  i3oint,  and  the  plaintiff 
had  a  verdict  for  the  amount  claimed,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit. 

^rle  having  obtained  a  rule  nisi  accordingly,  Thesiger  and  Martin 
now  shewed  cause.  First,  the  defendant's  receipt  in  the  ledger, 
although  written  after  the  commencement  of  the  action,  amounts  to  a 
•  memorandum  in  writing  sufficient  to  satisfy  the  statute,  or  at  all 
events  is  evidence  of  a  previous  acceptance  of  the  goods  within  the 
17th  section.  That  section  requires  that  one  of  three  matters,  —  part 
acceptance  of  the  goods,  earnest  or  part  payment,  or  a  memorandum 
in  writing  of  the  bargain  —  shall  occur,  in  order  to  shew  a  reality  in  the 
contract  beyond  that  which  parol  evidence  would  establish ;  but  there 
is  nothing  in  the  statute  to  shew  that  these  must  all  have  existed 

VOL.  I.  11 
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before  action  brought.  The  statute  does  not  make  the  contract  in 
itself  illegal  and  void,  but  only  says  that  no  contract  shall  be  allowed 
(that  is,  by  the  court  on  the  trial)  to  be  good,  except  one  of  these 
three  things  shall  api^ear.  It  has  been  decided  that  the  memorandum 
need  not  be  signed  with  the  intent  of  attesting  the  bargain.  Coles  v. 
Trecothick.^  But  at  all  events  the  acknowledgment,  "  Received  the 
above,"  was  evidence  to  go  to  the  jury  of  a  previous  acceptance. 
There  is  nothing  in  it  to  confine  its  operation  to  the  particular  moment 
at  which  it  was  signed.  All  that  is  prohibited  by  the  statute  is,  that 
such  a  contract  as  is  mentioned  therein  shall  not  be  imposed  on  a  party 
without  a  particular  species  of  proof;  but  if  the  plaintiflF  produces  in 
evidence  a  document  which  goes  to  prove  a  good  contract  anterior  to 
the  commencement  of  the  action,  that  is  suflScient.  Secondly,  there 
was  besides  independent  evidence  of  acceptance.  The  defendant  was 
allowed  to  deal  with  the  goods  as  his  own  and  had  possession  of  them, 
although  Harvey  might  still  retain  a  lien  on  them  for  the  price.  The 
present  case  is  distinguishable  from  all  those  which  will  be  relied  upon 
for  the  defendant.  In  Tempest  v.  Fitzgerald-  the  horse,  although  rid- 
den by  the  vendee  for  the  purpose  of  trial,  remained  throughout  in  the 
possession  of  the  vendor  as  the  owner.  So  in  Carter  w.  Toussaint' 
the  horse  was  sent  to  grass  in  the  vendor's  name  by  the  vendee's  direc- 
tion. So  also  in  Maberley  v.  Sheppard  *  the  wagon  remained  unfinished 
in  the  possession  of  the  maker.  Baldey  v.  Parker "  only  decides  that 
the  mere  marking  of  goods  by  the  vendee  in  the  vendor's  shop  does 
not  constitute  an  acceptance ;  but  here  more  was  done.  The  order  for 
the  marking  may  be  coupled  with  the  subsequent  acknowledgment  by 
the  receipt  in  the  ledger. 

Erie  (with  whom  was  Whateley),  contra.  It  is  now  said  that  there 
was  evidence  for  the  jury  of  an  acceptance ;  but  at  the  trial  the  point 
was  left  for  the  court  to  determine,  whether  the  xmdisputed  facts 
amounted  in  law  to  an  acceptance ;  and  such  has  been  the  course  in 
all  the  cases  on  this  subject.  There  is  nothing  in  the  terms  of  the 
receipt  to  shew  that  it  was  meant  to  be  an  acknowledgment  of  a  pre- 
vious actxxal  acceptance ;  nor  could  an  act  done  after  the  repudiation 
of  the  contrrct,  and  after  action  brought  to  enforce  it,  operate  as  such. 
Neither  was  there  any  acceptance  before  action  brought.  This  was  a 
ready-money  bargain ;  so  that  the  delivery  of  the  goods  and  the  pay- 
ment of  the  price  were  to  be  concurrent  acts.  The  goods  remained  in 
the  corporal  possession  of  Harvey  as  the  plaintiif 's  agent ;  and  no  act 
was  done  by  the  defendant,  but  merely  a  verbal  direction  given  by  him 
as  to  the  marking.  It  is  clear  that  the  vendor  retained  his  lien  for  the 
price ;  and  that,  according  to  Carter  v.  Toussaint  and  Tempest  v.  Fitz- 
gerald, is  the  test  whereby  to  determine  whether  there  has  been  an 

igVes.  250.  2  3  B.  &  Aid.  680.  "  5  b.  &  Aid.  855,  1  D.  &  R.  515. 

*  10  Bing.  99,  3  Moo.  &  Sc.  436.  5  2  B.  &  Cr.  37,  3  D.  &  R.  220. 
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•acceptance  within  the  statute.  Tempest  v.  Fitzgerald  was  a  stronger 
case  than  the  present,  for  there  the  horse  was  dealt  with  between  the 
parties  as  if  the  bargain  was  complete.  In  Maberley  v.  Sheppard  the 
wagon  was  completed  before  action  brought,  and  what  the  defendant 
did  to  it  made  it  complete ;  yet,  the  plaintiff  never  having  parted  witli 
his  lien  for  the  price,  that  was  held  insufficient  to  amount  to  an  accept- 
ance.    The  same  principle  is  applied  in  Baldey  v.  Parker. 

Secondly,  there  was  not  any  memorandum  in  writing  sufficient  to 
satisfy  the  statute.  The  point  now  taken  for  the  plaintiff,  that  it  may 
be  a  wiiting  subsequent  to  the  commencement  of  the  action,  has  never 
before  been  applied  to  the  Statute  of  Frauds.  The  statute  declares 
that  no  contract  for  the  sale  of  goods  above  the  value  of  £10  shall  be 
allowed  to  be  good,  except  it  be  accompanied  with  certain  requisites. 
That  must  mean  requisites  existing  when  the  contract  comes  in  esse  ; 
or  at  all  events  they  are  necessary  ingredients  in  the  cause  of  action, 
which  must  be  in  existence  so  as  to  make  it  complete  when  the  action 
is  brought.     He  was  then  stopped  by  the  court. 

LoED  Abingee,  C.  B.  If  the  question  at  the  trial  had  turned  alto- 
gether upon  the  acceptance,  I  should  then  have  formed  the  same  opin- 
ion as  I  do  now.  In  order  to  make  it  such  an  acceptance  as  to  satisfy 
the  statute,  it  should  appear  that  there  was  a  delivery.  Here  Harvey 
was  the  plaintiff's  agent,  and  sold  for  ready  money ;  and  he  was  not 
bound  to  deliver  the  goods  until  payment  of  the  price.  Now  all  that 
takes  place  is  a  direction  by  the  defendant  to  alter  the  mark  on  the 
goods,  and  to  send  them  to  the  docks ;  but  the  question  is,  whether 
this  was  done  under  such  circumstances,  and  Harvey  stood  in  such  a 
situation,  as  that  he  was  bound  to  send  them  to  the  docks.  The 
acceptance,  to  be  effectual  under  the  statute,  should  be  such  as  to 
devest  the  property  in  the  goods  out  of  the  seller.  Here  the  defend- 
ant probably  meant  to  accept  them,  and  to  make  Harvey  his  agent  for 
shipping  them.  But  can  it  be  said  that  he  was  his  agent  to  deliver  at 
all  events  ?  I  think  clearly  not.  He  was  at  liberty  to  say  that  he 
would  not  deliver  to  or  ship  for  the  defendant  until  the  goods  were 
paid  for.  There  is  nothing  to  shew  that  he  contracted  to  hold  them 
as  the  defendant's  agent,  or  by  implication  to  make  him  his  agent. 
Therefore,  for  want  of  a  delivery,  there  was  no  sufficient  acceptance  of 
these  goods.  The  rule  will  be  absolute,  but  not  for  a  nonsuit,  as  it 
appears  that  some  goods  were  received  by  the  defendant,  but  for  a  new 
trial  on  payment  of  costs  by  the  plaintiff. 

Paeke,  B.  I  concur  in  thinking  that  there  was  no  evidence  to  go 
to  the  jury  to  satisfy  the  Statute  of  Frauds.  With  regard  to  the  point 
which  has  been  made  by  Mr.  Martin,  that  a  memorandum  in  writing 
after  action  brought  is  sufficient,  it  is  certainly  quite  a  new  point ;  but  I 
am  clearly  of  opinion  that  it  is  untenable.  There  must,  in  order  to 
sustain  the  action,  be  a  good  contract  in  existence  at  the  time  of  action 
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brought ;  and  to  make  it  a  good  contract  under  the  statute  there  must 
be  one  of  t£e  three  requisites  therein  mentioned.  I  think  therefore 
that  a  written  memorandum,  or  i^art  payment  after  action  brought,  is 
not  sufficient  to  satisfy  the  statute.  Then,  to  take  the  case  out  of  the 
17th  section,  there  must  be  both  delivery  and  acceptance;  and  the 
question  is,  whether  they  have  been  proved  in  the  present  case.  I 
think  they  have  not.  I  agree  there  was  evidence  for  the  jury  of 
acceptance,  or  rather  of  intended  acceptance.  The  direction  to  mark 
the  goods  was  evidence  to  go  to  the  jury  quo  animo  the  defendant 
took  possession  of  them:  so  also  the  receipt  was  some  evidence  of  an 
acceptance.  But  there  must  also  be  a  deUvery ;  and  to  constitute  that 
the  possession  must  have  been  parted  with  by  the  owner  so  as  to 
deprive  him  of  the  right  of  lien.  Harvey  might  have  agreed  to  hold 
the  goods  as  the  warehouseman  of  the  defendant,  so  as  to  deprive  him- 
self of  the  right  to  refuse  to  deliver  them  without  payment  of  the 
price;  but  of  that  there  was  no  proof  There  was  no  evidence  of 
actual  marking  of  the  goods,  or  that  the  order  to  mark  was  assented 
to  by  Harvey.  I  am  of  opinion  therefore  that  there  was  no  sufficient 
proof  of  acceptance  to  satisfy  the  statute,  and  that  the  case  falls  within 
the  17th  section. 

Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute  accordingly. 


SCOTT   V.    THE    EASTERN    COUNTIES    RAILWAY 
COMPANY. 

In  THE  Exchequer,  November  6,  1843. 

[Reported  in  12  Meeson  Sf  WeUhy,  33.] 

AssuiiPsiT.  The  declaration  alleged  that  on  the  18th  May,  1841, 
the  defendants,  by  John  Braithwaite  their  agent  in  that  behalf,  ordered 
and  agreed  to  purchase  from  the  plaintiif,  and  the  plaintiff  then  agreed 
with  the  defendants  to  cause  to  be  manufactured  for  and  to  sell  to  them, 
certain  goods  and  chattels  for  the  use  of  the  said  railway,  and  of  cer- 
tain descriptions  then  directed  and  specified  by  the  defendants,  to  wit, 
one  triangular  lamp  for  junction  with  three  twenty-four-inch  lenses, 
two  covered  with  red  stained  glass  outside,  to  be  fastened  at  the 
corners  with  three  bolts  and  nuts,  one  lamp  for  the  same,  twelve  moaler 
lamps,  four  square  lamps,  two  new  side  lamps,  and  six  common  tricolor 
lamps,  at  and  for  certain  reasonable  prices  to  be  paid  by  the  defendants 
to  the  plaintiif  for  the  same ;  and  thereupon,  in  consideration  of  the 
premises  and  that  the  plaintiff  would  cause  the  said  goods  and  chattels 
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to  be  delivered  to  the  defendants,  to  wit,  within  a  reasonable  time  then 
next  following,  to  wit,  at  a  certain  station  of  the  said  railway,  to  wit, 
at  Shoreditch,  London,  the  defendants  then  promised  the  plaintiff  to 
accept  the  said  goods  and  chattels  of  the  plaintiff,  and  to  pay  him  for 
the  same  the  said  prices,  to  wit,  on  the  delivery  thereof.  The  declara- 
tion then  went  on  to  aver  that  the  plaintiff,  confiding  in  the  promise  of 
the  defendants,  did  afterwards,  to  wit,  on,  &c.,  cause  to  be  manufactured 
and  delivered  to  the  defendants,  and  the  defendants  then  accepted  and 
received  from  the  plaintiff,  a  part  of  the  said  goods  and  chattels,  to  wit, 
the  said  twelve  moaler  lamps,  the  said  four  square  lamps,  the  said  two 
new  side  lamps,  and  the  said  six  common  tricolor  lamps,  according  to 
the  said  promise;  and  although  the  plaintiff  afterwards,  in  consequence 
and  in  pursuance  of  the  said  agreement,  and  in  a  reasonable  time  in  that 
behalf,  to  wit,  &c.,  caused  the  manufacture  of  the  said  triangular  lamp 
to  be  commenced  and  proceeded  with,  and  the  construction  thereof  to 
be  carried  on  and  brought  nearly  to  completion,  and  did  in  so  doing 
necessarily  expend  and  incur,  and  cause  to  be  expended,  divers  large 
sums  of  money,  charges  and  expenses,  to  wit,  £300;  and  although  the 
plaintiff  was  at  all  times,  from  the  making  of  the  said  agreement,  ready 
and  willing  to  perform  the  same  in  all  things  on  his  part  to  be  per- 
formed, and  to  cause  the  said  last-mentioned  lamp  to  be  completed  and 
delivered  to  the  defendants  within  a  reasonable  time  from  the  making 
of  the  said  agreement ;  and  although  the  plaintiff  did  afterwards,  and 
after  the  refusal  of  the  defendants  to  accept  or  receive  the  said  last- 
mentioned  lamp  as  hereinafter  mentioned,  and  long  before  the  com- 
mencement of  this  suit,  offer  to  deliver  the  said  last-mentioned  lamp  to 
the  defendants,  of  which  premises  the  defendants  always  had  notice ; 
yet  the  defendants,  disregarding  their  said  promise,  after  the  making 
thereof,  and  before  a  reasonable  time  for  the  completion  and  delivery 
of  the  said  last-mentioned  lamp,  to  wit,  &c.,  wholly  refused  to  accept 
or  receive  the  said  last-mentioned  lamp,  and  then  wholly  and  wrong- 
fully discharged  the  plaintiff  from  further  proceeding  with  the  manu- 
facture thereof,  or  from  at  any  time  delivering  the  same  to  the 
defendants,  and  then  wholly  absolved,  exonerated,  and  discharged 
the  plaintiff  from  any  further  observance  or  performance  of  the  said 
agreement  on  his  part;  and  the  defendants  have  from  thence  continually 
hitherto  wholly  refused  to  accept  or  receive  the  said  lamp,  although 
the  plaintiff  did  as  aforesaid,  and  before  the  commencement  of  this 
suit,  to  wit,  &c.,  cause  the  said  lamp  to  be  completed,  and  then  offered 
to  deliver  the  same  to  the  defendants,  whereby,  &c. 

Plea,  non  assumpserunt. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  assizes  at  War- 
wick, it  appeared  that  in  May,  1841,  Mr.  Braithwaite  the  defendants' 
agent  went  to  the  plaintiff's  manufactory  to  order  the  lamps  men- 
tioned in  the  declaration,  all  of  which  were  of  a  well-known  and  ordi- 
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nary  description,  yviih  the  exception  of  the  triangular  lamp,  which  was 
very  peculiar.  The  moaler,  the  square,  and  the  new  side  lamps  were 
delivered  with  a  separate  invoice,  and  paid  for  in  May,  1841  ;  but  the 
triangular  lamp  was  not  finished  until  the  month  of  April,  1843,  when 
the  defendants  being  dissatisfied  with  it  refused  to  receive  or  pay  for 
it,  whereupon  the  present  action  was  brought.  Under  these  circum- 
sdnices,  it  was  objected  for  the  defendants  that  the  contracts  for  these 
aiticles  were  distinct,  and  that  the  delivery  and  acceptance  of  the 
common  lamps  did  not  constitute  a  part  acceptance  within  the  Statute 
of  Frauds,  so  as  to  bind  the  defendants  to  receive  and  pay  for  the 
triangular  lamp  which  was  afterwards  manufactured.  The  learned 
judge,  reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit, 
left  the  case  to  the  jury,  who  found  for  the  plaintiff  for  £248,  the  amount 
claimed  by  him. 

JSrle  now  moved  accordingly  either  for  a  nonsuit  or  a  new  trial. 
The  question  in  this  case  is,  whether  the  acceptance  of  the  smaller 
lamps  constituted  apart  delivery  and  acceptance  within  the  17th  section 
of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  and  Lord  Tenterden's  Act,  9 
Geo.  4,  c.  14,  §  7,  so  as  to  bind  the  defendants  to  pay  for  the  triangular 
lamp,  which  was  not  in  existence  at  the  time  of  the  contract  being 
entered  into.  The  17th  section  of  the  Statute  of  Frauds  enacts  [stating 
it].  The  statute  9  Geo.  4,  c.  14,  §  17,  extends  the  provisions  of  that 
section ;  and,  after  reciting  it,  enacts  [stating  it  ^].  In  this  case  the 
acceptance  of  the  smaller  lamps  could  not  be  considered  as  a  part 
acceptance  of  the  triangular  lamp,  inasmuch  as  that  was  not  in  exist- 
ence at  the  time ;  and  although  it  was  ordered  at  the  same  time  as  the 
common  lumps,  which  were  immediately  afterwards  delivered  and  paid 
for,  it  must  be  considered  as  within  a  separate  contract.  [Aldeeson, 
B.  Is  it  not  like  the  case  of  a  person  going  into  a  shop  and  choosing 
different  articles,  all  of  which  form  one  contract?]  There  the  articles 
are  in  existence  at  the  time;  and  where  a  contract  is  made  for  several 
articles,  all  of  which  are  in  existence  at  the  time,  the  acceptance  of  one 
is  the  acccj)tance  of  all,  and  the  property  in  all  passes.  Baldey  v. 
Parker.-  But  here  the  thing  was  not  made,  and  there  can  be  no  part 
delivery  of  goods  which  are  not  in  existence.  [Lord  Abinger,  C.  B. 
The  9th  Geo.  4,  c.  14,  §  7,  extends  the  provisions  of  the  former  act  to 
goods  not  made.  Here  there  was  an  order  for  lamps,  some  already  made, 
,-ind  another  to  be  made.  Then  there  is  an  acceptance  of  the  former.  Are 
not  the  parties  bound  by  that  ?  Aldeeson,  B.  If  I  make  a  contract 
for  goods  already  made  and  goods  to  be  made,  and  I  accept  the  goods 
made,  it  shews  that  I  made  the  contract;  which  is  what  the  act  means.] 
It  is  submitted  that,  when  the  goods  are  not  made  at  the  time,  there 
should  be  a  part  payment  or  earnest  given,  or  a  written  memorandum 
to  satisfy  the  statute.  When  some  of  the  goods  are  made,  and  are  to 
1  See  supra,  p.  15,  note  1.  —  Ed.  2  2  B.  &  C.  37. 
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be  delivered  immediately,  and  the  others  are  not,  but  are  to  be  mado 
and  delivered  subsequently,  they  cannot  be  said  to  be  included  in  one 
and  the  same  contract  of  sale.  Towers  v.  Osborne.'  In  Garbutt  v. 
Watson,^  where  there  was  a  verbal  contract  by  the  plaintiffs,  who 
were  millers,  for  the  sale  of  a  quantity  of  flour  which  was  not  prepared 
and  in  a  state  capable  of  being  immediately  delivered,  it  was  held  to 
be  a  contract  within  the  statute ;  and,  there  being  no  memorandum  in 
writing,  the  plaintiffs  were  nonsuited.  In  Price  v.  Lea,^  which  was 
recognized  in  Elliott  v.  Thomas,^  the  defendant  gave  an  order  for  a 
quantity  of  cream  of  tartar,  and  at  the  same  time  offered  to  take  a 
quantity  of  lac  dye  at  a  certain  jjrice.  Both  the  articles  were  sent.  It 
was  held  that  what  passed  between  the  parties  could  not  be  considered 
as  an  entire  contract  for  both  the  articles.  And  in  Roots  v.  Dormer  ° 
it  was  held  that,  when  lots  are  knocked  down  to  a  purchaser  at  an 
auction,  a  distinct  contract  arises  in  respect  of  each  lot. 

LoED  Abingek,  C  B.  I  am  of  opinion  that  there  ought  to  be  no 
rule.  I  think  the  order  for  the  ready-made  lamps,  and  that  given  for 
the  triangular  one,  amounted  but  to  one  contract.  Can  it  be  said 
that,  if  a  man  goes  to  a  tailor's  shop  and  buys  a  suit  of  clothes  which 
are  ready  made,  and  at  the  same  time  orders  another  suit  to  be  made 
for  him,  and  the  former  are  sent  home  to  and  accepted  by  him,  he  is 
not  bound  to  pay  for  the  latter  ?  The  two  statutes  that  have  been 
referred  to  must  be  construed  as  incorporated  together ;  and  then  it  is 
plain  that,  where  an  order  for  goods  made  and  for  others  to  be  made 
forms  one  entire  contract,  acceptance  of  the  former  goods  will  take 
the  case  out  of  the  statutes  as  regards  the  latter  also. 

Aldeeson,  B.  I  am  of  the  same  opinion.  The  transaction  con- 
stituted but  one  contract.  There  is  no  distinction  between  this  case 
and  that  of  a  party  who  goes  into  a  shop  and  buys  fifty  different 
articles  at  the  same  time.  It  is  clear  that  such  a  person  does  not 
make  fifty  different  contracts.  If  a  man  enters  into  an  entire  agree- 
ment for  goods  made  and  for  others  to  be  made,  his  accepting  part  of 
the  goods  made  is  evidence  of  his  having  entered  into  the  agree- 
ment. That  is  the  true  object  and  meaning  of  the  statute.  The 
articles  bargained  to  be  made  are  treated  for  this  purpose  as  goods 
actually  made,  although  they  are  not  in  existence  at  the  time  of  the 
agreement. 

GuENEY,  B.,  and  Rolfe,  B.,  concurred.  Hule  refused. 

1  1  Stra.  506.  2  5  B.  &  Aid.  613.  3  1  B.  &  Cr.  156. 

«  3  M.  &  W.  170.  5  4  B.  &  Ad,  77, 1  Nev.  &  M.  607. 
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BUSHEL    AND    Others,    Assignees    of   Aceaman    and    Othees, 

V.  WHEELER. 

In  THE  Queen's  Bench,  May  10,  1844. 

[Reported  in  15  Queen's  Bench  Reports,  442,  note.] 

Assumpsit  liy  the  assignees  of  Acraman  and  others,  bankrupts,  for 
goods  sold  and  delivered  by  the  bankrupts.  Plea,  non  assumpsit. 
Issue  thereon. 

On  the  trial  before  Erskine,  J.,  at  the  Somersetshire  summer  assizes, 
1843,  it  appeared  that  the  plaintiffs  were  the  assignees  of  bankrupts 
who  hud  carried  on  business  at  Bristol,  under  the  firm  of  Acraman  and 
Company,  as  manufacturers  of  iron.  The  defendant  had  ordered  of 
the  bankrupts  before  their  bankruptcy  certain  mill  machinery,  at  a 
price  above  £10,  consisting  of  iron  wheels,  &c.  By  the  order  they 
were  to  be  forwarded  to  the  defendant  at  Hereford  by  the  Hereford 
sloop.  They  were  so  forwarded  by  the  bankrupts  on  23d  April, 
1842.  On  2.5th  April  a  letter  of  advice  with  an  invoice  was  sent  to 
the  defendant.  The  invoice  stated  that  the  goods  were  at  three 
months'  credit.  The  goods  arrived  at  Hereford  and  were  there  placed 
in  the  wareliouse  on  the  wharf  of  the  owner  of  the  sloop ;  and  the 
defendant  was  informed  of  this  immediately.  No  communication  on 
the  subject  of  the  goods  from  the  defendant  to  the  bankrupts  took 
place  before  the  bankruptcy,  nor  any  to  the  assignees  till  7th  October, 
1842,  when  the  goods  were  repudiated.  These  facts  having  been 
proved  on  the  part  of  the  plaintiife,  the  defendant  proved  that  after 
the  arrival  of  the  goods  at  the  warehouse  he  had  seen  them,  and  had 
informed  the  warehouseman  that  he  the  defendant  did  not  intend  to 
take  them.  The  goods  afterwards  came  to  the  wharf  of  the  owner  of 
the  sloop  at  Bristol.  On  these  facts  the  learned  judge  directed  the 
jury  to  find  a  verdict  for  the  defendant,  reserving  leave  to  move  to 
enter  a  verdict  for  the  plaintiffs  for  £24  15s.  8c?. 

JBiitt,  in  Michaelmas  term,  1843,  obtained  a  rule  accordingly. 
Croioder  and  Montague  tSmith  now  shewed  cause.  The  words  of 
§  17  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  "except  the  buyer  shall 
accept  part  of  the  goods  so  sold  and  actually  receive  the  same,"  are 
not  applicable  to  the  facts  of  this  case.  The  buyer  immediately  on 
learning  the  arrival  of  the  goods  repudiated  them.  James  v.  Griffin, 
2  M.  &  W.  623,  shews  that  such  repudiation  may  be  by  a  declaration 
of  the  vendee  to  his  own  agent.  [Coleridge,  J.  In  that  case  the 
declaration  was  used  as  evidence  against  the  assignees  of  the  bankrupt 
who  made  it :  you  seek  to  use  it  in  favor  of  the  party  declaring.] 
There  can  be  no  acceptance  if  any  thing  remain  to  be  done.   Howe  v. 
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Palmer,  3  B.  &  Aid.  321 ;  Baldey  v.  Parker,  2  B.  &  C.  37  ;  Maberley 
V.  Sheppard,  10  Bing.  99,  —  where  Tindal,  G.  J.,  said  that  the  statute 
pointed  to  "  an  actual  delivery  and  an  actual  receiving."  So  there 
could  be  no  acceptance  if  the  vendor  retained  the  right  to  stop  in 
transitu ;  and  Thompson  v.  Trail,  6  B.  &  C.  36,  shews  that  the  right 
stUl  existed  in  this  case.  [Colbeidge,  J.  That  is  a  bad  test :  there 
might  be  a  stoppage  in  transitu,  though  there  had  been  a  note  in 
wi-iting.J  Hanson  v.  Armitage,  5  B.  &  Aid.  557,  shews  that  the 
dehvery  at  the  warehouse  did  not  here  constitute  an  acceptance  by 
the  defendant,  the  acceptance  "not  being  by  the  party  himself" 
[CoLEEiDGE,  J.  At  whose  risk  were  the  goods  lying  at  the  ware- 
house in  this  case  ?]  [See  Dodsley  v.  Yarley,  12  A.  &  E.  682,  684.] 
[Pattesojst,  J.  The  cases  are  collected  in  Coats  v.  Chaplin,  3  Q.  B. 
483.]  The  decision  there  is  rather  in  the  defendant's  favor;  for  it 
was  held  that  the  vendor  might  sue  for  the  loss  of  the  goods.  The 
utmost  that  can  be  said  here  is  that,  as  in  Edan  v.  Dudfield,  1  Q.  B. 
302,  the  jury  might  have  found  otherwise.  \^J3utt,  for  the  plaintifis. 
The  complaint  is  that  the  jury  here  were  not  allowed  to  draw  their 
inference  from  the  facts,  but  were  told  that  they  must  find  for  the 
defendant.  Patteson,  J.,  referred  to  Anderson  v.  Hodgson,  5  Price, 
630.]  It  may  be  said  that  here  was  no  repudiation  of  the  invoice ; 
but  if  the  sale  was  not  perfected,  why  should  the  invoice  be  repu- 
diated ?  [LoED  Denman,  C.  J.  The  invoice  is  merely  evidence.] 
Taking  the  owner  of  the  sloop  to  be  the  defendant's  agent,  there 
would  be  only  a  delivery  to  the  defendant,  not  an  acceptance  by  him. 
Johnson  v.  Dodgson,  2  M.  &  W.  653,  656  ;  JSTioholle  v.  Plume,  1  Car. 
&  P.  272  ;   Bill  v.  Bament,  9  M.  &  W.  36. 

JSutt  (with  whom  was  Carrow),  contra.  There  was  suiEcient  in  this 
case  to  entitle  a  jury  to  find  acceptance  and  actual  receipt.  The 
delivery  of  the  goods  was  made  to  the  defendant's  agent  named  by 
him;  and  though  the  defendant  knew  of  this  and  had  also  received  the 
invoice  stating  among  other  things  the  length  of  credit,  which  Avas 
only  three  months,  he  nevertheless  made  no  communication  to  the 
vendor  till  after  the  expiration  of  more  than  five  months.  He  indeed 
told  the  warehouseman  that  he  would  not  receive  the  goods ;  but  that 
was  merely  a  conversation  with  his  own  agent.  [Coleeidge,  J.  It  is 
as  if  he  had  said  so  to  himself.]  In  Howe  v.  Palmer,  3  B.  &  Aid.  321, 
Baldey  v.  Parker,  2  B.  &  C.  37,  and  Maberley  v.  Sheppard,  10  Bing. 
99,  the  goods  had  never  been  delivered  out  of  the  possession  of  the 
vendor  or  his  agent.  Here  even  the  right  to  stop  in  transiiu'  was 
gone,  and  the  goods  were  at  the  defendant's  risk.  Pragano  v.  Long, 
4  B.  &  C.  219 ;  Dawes  v.  Peck,  8  T.  R.  330.  The  question  might 
have  been  more  difficult  if  the  defendant  had  returned  the  goods 
immediately  after  he  knew  that  they  were  in  his  agent's  hands.  In 
2  Starkie's  Ev.  488  (3d  ed.),  it  is  laid  down  that  there  may  be  a  con- 
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structive  delivery ;  and  there  may  on  the  same  principle  be  a  con- 
structive acceptance.  In  Elmore  v.  Stone,  1  Tannt.  458,  it  was  held 
that  there  might  be  a  constructive  delivery :  afterwards  in  Hanson  w. 
Armitage,  5  B.  &  Aid.  557,  this  was  held  not  enough  without  an 
accept.ance ;  and  in  the  latter  case  there  was  no  acceptance,  because 
the  goods  had  not  as  here  been  delivered  to  a  party  named  as  agent 
by  the  vendee,  and  there  was  no  subsequent  acquiescence  by  the 
vendee  in  such  delivery.  The  same  circumstances  distinguish  the 
present  case  from  NichoUe  v.  Plume,  1  Car.  &  P.  272.  [Lord 
Den'man,  C.  J.  I  think  some  observations  have  been  made  upon  that 
case.J  [See  Edan  v.  Dudfiold,  1  Q.  B.  307.]  The  delivery  to  the 
carrier  is  deliver)^  to  the  vendee  (Button  v.  Solomonson,  3  B.  &  P. 
5S2)  ;  and  the  vendee's  acquiescence  in  such  deliver}-  may  at  least  be 
construed  by  a  jury  as  an  acceptance  by  him.  (He  was  then  stopped 
by  the  court.) 

Lord  Dexmax,  C.  J.  The  power  to  stop  ^V^  transitu  is  not  a  test 
which  will  meet  all  cases ;  not  for  instance  the  case  of  a  memorandum 
in  writing.  The  general  intention  of  the  statute  is  that  there  should 
be  a  writing:  this  as  well  as  the  exception  for  the  case  of  delivery 
and  acceptance  has  been  construed  literally.  It  is  not  necessary  that 
the  purchaser  himself  should  form  a  judgment  on  the  article  sent:  he 
may  depute  another  to  do  so,  or  he  may  rely  upon  the  seller.  The 
defendant  here  orders  the  goods  to  be  sent  by  a  particular  vessel 
which  he  names,  and  he  receives  the  invoice  which  states  a  three 
months'  credit.  He  allows  the  goods  to  remain  till  that  credit  is 
expired,  giving  no  notice  to  the  seller,  though  he  did  say  to  his  own 
agent  that  he  would  not  take  them.  Now  such  a  lapse  of  time  con- 
nected with  the  other  circumstances  might  shew  an  acceptance; 
whether  there  was  an  acceptance  or  not  is  a  question  of  fact.  I  do 
not  thhik  that  the  mere  taking  by  the  carrier  is  a  receipt  by  the 
vendee  ;  but  the  jury  herfe  should  have  been  allowed  to  exercise  a 
judgment  on  the  question  whether  there  was  an  actual  receipt. 

Williams,  J.  [Patteson,  J.,  had  left  the  court  during  the  argu- 
ment.] There  ought  to  be  a  new  trial.  When  it  is  once  settled  that 
manual  occupation  is  not  essential  to  an  actual  receipt,  and  it  is  not  now 
contended  that  it  is,  it  becomes  a  question  whether  there  have  been 
circumstances  constituting  an  actual  receipt.  The  larger  the  bulk,  the 
more  hnpracticable  it  is  that  there  should  be  a  manual  recci])t:  some- 
thing there  must  be  in  the  nature  of  constructive  receipt,  as  there  is 
constructive  delivery.  It  lieiug  then  once  established  that  there  may 
be  an  actual  receipt  by  acquiescence,  wherever  such  a  case  is  set  up  it 
becomes  a  question  for  the  jury  whether  there  is  an  actual  receipt. 
And  all  the  facts  must  be  submitted  to  their  consideration  for  the 
determination  of  that  question. 

Coleridge,  J.     I  agree  that  the  acceptance  must  be,  in  the  words  of 
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one  of  the  cases  citecl,  "  strong  and  unequivocal."  [Maberley  v.  Shep- 
pard,  10  Bing.  101.]  But  that  is  quite  consistent  with  its  being  con- 
structive. Therefore  in  almost  all  cases  it  is  a  question  for  the  jury, 
whether  particular  instances  of  acting  or  forbearing  to  act  amount  to 
acceptance  and  actual  receipt.  Here  goods  are  ordered  by  the  vendee 
to  be  sent  by  a  particular  carrier,  and  in  effect  to  a  particular  ware- 
house ;  and  that  is  done  in  a  reasonable  time.  That  comes  to  the  same 
thing  as  if  they  had  been  ordered  to  bo  sent  to  the  vendee's  own  house, 
and  sent  accordingly.  In  such  a  case  the  vendee  would  have  had  the 
right  to  look  at  the  goods,  and  to  return  them  if  they  did  not  corre- 
spond to  order.  But  here  the  vendee  takes  no  notice  of  the  arrival, 
and  makes  no  communication  to  the  party  to  whom  alone  a  communi- 
cation was  necessary.  The  question  must  go  to  a  jury. 
LoED  Denman,  C.  J.     We  must  qualify  the  rule  nisi. 

Rule  absolute  for  a  new  trial  (not  on  payment  of  costs). 


NORMAN  V.   PHILLIPS. 

In  the  Exchequer,  June  11,  1845. 

[Reported  in  14  Meeson  ^  Welsbij,  277.] 

Assumpsit  for  goods  bargained  and  sold,  goods  sold  and  delivered, 
money  paid,  and  on  an  account  stated.     Plea,  non  assumpsit. 

At  the  trial  before  Pollock,  C.  B.,  at  the  last  assizes  for  the  county 
of  Berks,  it  appeared  that  the  plaintiff  was  a  timber  merchant  in  Lon- 
don, and  the  defendant  a  builder  in  Wallingford,  and  that  on  the  17th 
of  Api-il  the  defendant  gave  a  verbal  order  to  the  plaintiff's  traveller 
for  yellow  deals  amounting  to  £32  14s.  Acl,  with  directions  for  them  to 
be  sent  to  the  Paddington  station  of  the  Great  Western  Railway  to 
be  forwarded  to  him,  as  had  been  the  practice  between  the  parties  on 
previous  occasions.  On  the  19th  of  April  the  deals  arrived  at  the 
Wallingford  station,  on  which  day  the  defendant  was  informed  by  the 
railway  clerk  that  they  were  lying  for  him  at  the  station,  when  he  said 
he  would  not  take  them.  An  invoice  was  also  sent  on  the  27th  of 
April,  which  the  defendant  received  and  kept ;  but  it  did  not  appear 
that  he  had  ever  seen  the  timber.  On  the  28th  of  May  the  defendant 
informed  the  plaintiff  that  he  declined  to  take  the  goods,  and  on  the 
22d  of  June  made  a  similar  communication  in  writing  to  the  railway 
clerk.  Under  these  circumstances  it  was  contended  for  the  defendant 
that  there  was  no  evidence  of  a  sufficient  acceptance  by  him  to  satisfy 
the  Statute  of  Frauds,  and  that  the  plaintiff  ought  to  be  nonsuited. 
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The  learned  judge  however  refused  to  nonsuit,  and  directed  the  jury 
to  find  their  verdict  for  the  plaintiff,  but  gave  the  defendant^  leave  to 
move  to  enter  a  nonsuit  or  a  verdict  for  him.  A  rule  ha\'ing  been 
accordingly  obtained, 

Keating  and  Bowdeswell  shewed  cause  (June  7).  There  was  suffi- 
cient evidence  of  acceptance  of  the  goods  to  take  the  case  out  of  the 
Statute  of  Frauds ;  for  there  was  a  delivery  of  the  goods  sold  to  a 
party  to  whom  they  were  to  be  delivered,  acquiesced  in  by  the  defend- 
ant, which  amounts  to  an  acceptance  of  them.  The  delivery  need  not 
be  to  the  party  himself,  but  a  dehvery  to  a  carrier  pointed  out  by  him 
is  sufficient.  Dawes  v.  Peck.i  It  was  there  held  that  when  a  consignor 
<lc4ivers  goods  to  a  particular  carrier  by  the  order  of  the  consignee, 
and  they  are  afterwards  lost,  the  action  can  only  be  brought  by  the 
consignee ;  and  it  does  not  appear  that  that  has  ever  been  disputed. 
And  in  Hart  w.  Sattley'-"  the  decision  went  further;  and  it  was  held 
that,  if  goods  be  ordered  verbally,  the  delivery  of  them  to  a  carrier  is 
sufficient  to  bind  the  contract  according  to  the  Statute  of  Frauds,  when 
the  purchaser  has  been  in  the  habit  of  receiving  goods  from  the  vendor 
by  the  same  mode  of  conveyance.  In  every  case  in  which  the  vendee 
designates  the  party  to  whom  the  goods  are  to  be  delivered,  a  delivery 
to  that  f)arty  is  sufficient.  A  delivery  to  a  carrier  named  by  the  ven- 
dee is  tantamount  to  a  delivery  to  himself.  [Aldekson-,  B.  Can  there 
be  an  acceptance  so  long  as  the  buyer  has  a  right  to  object  to  the 
quality  of  the  goods?  and  is  he  precluded  from  objecting,  because 
he  directs  them  to  be  sent  by  a  particular  conveyance  ?  The  case  of 
Johnson  v.  Dodgson  ^  shews  that  he  is  not.]  Here  the  party  had  lost 
the  right  to  object  to  the  quality  by  not  objecting  in  a  reasonable  time. 
The  goods  anaved  on  the  19th  of  April  at  tlie  Wallingford  station, 
and  the  defendant  was  informed  of  it ;  but  it  was  not  until  the  28th  of 
M,ay  that  he  informed  the  plaintiff  that  he  declined  to  take  them.  A 
party  loses  his  right  to  object  to  the  quality  by  not  doing  it  in  a  rea- 
sonable time.  His  refusing  at  the  time  to  receive  them  from  his  own 
agent  is  nothing.  In  Coleman  v.  Gibson  *  it  was  held  that  a  party  who 
has  the  right  of  approval  must  refuse  to  accept  the  goods  in  a  reason- 
.able  time  ;  .and  if  he  does  not,  he  is  to  be  treated  as  having  accepted 
them.  [Aldeesox,  B.  There  is  no  doubt  that  by  retaining  goods 
which  have  been  delivered  an  unreasonable  time  the  party  to  wliom 
they  are  delivered  loses  his  right  to  object  to  them,  and  it  amounts  to 
accei^tance.  But  I  cannot  see  how  there  was  any  acceptance  here. 
The  person  to  whose  possession  these  goods  came  was  not  the  person 
to  examine  the  quahty  of  them.  Pollock,  C.  B.  The  defendant 
objected  at  the  time  to  take  the  goods  away.  He  was  not  bound  to 
send  them  back  again.]  There  was  evidence  to  go  to  the  jury  of 
1  8  T.  R.  330.  2  3  Campb.  528, 

3  2  M.  &  W.  658.  4  1  M.  &  Bob.  168, 
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acceptance.  He  was  told  of  'the  arrival  of  the  goods,  and  aftei-wards 
received  an  invoice  of  them,  which  he  kept  without  informing  the 
plaintiff  that  he  declined  to  receive  them.  That,  it  is  submitted,  is 
evidence  of  acceptance.  [Aldeeson,  B.  He  must  accept  the  goods  and 
actually  receive  the  same,  to  constitute  an  acceptance  within  the  mean- 
ing of  the  statute.  Here  the  goods  are  sent  in  the  usual  way,  but 
when  they  arrive  at  the  carrier's  warehouse  the  defendant  refuses  to 
take  them.  That  can  scarcely  be  said  to  be  an  acceptance.]  The  case 
of  Bushel  V.  Wheeler,!  where  a  delivery  under  precisely  similar  circum- 
stances was  held  to  amount  to  evidence  of  acceptance,  is  not  distin- 
guishable from  the  present  case.  There  the  defendant  ordered  goods 
to  be  sent  by  a  particular  carrier,  and  they  were  sent  accordingly ;  and 
an  invoice  was  afterwards  sent  by  post,  and  a  printed  notice  that  the 
goods  were  supplied  at  three  months'  credit.  The  goods  were  ptlaced 
in  the  carrier's  warehouse,  and  the  purchaser,  who  was  apprised  of  the 
fact,  allowed  them  to  remain  there  six  or  seven  months,  at  the  end  of 
which  time  he  informed  the  warehouseman  that  he  did  not  intend  to 
take  them,  whereupon  they  were  returned  to  the  seller;  and  it  was 
held  that  this  was  evidence  for  the  jury  of  acceptance.  [Aldeeson, 
B.  In  that  case  the  vendee  did  not  reject  them  for  seven  months ;  and 
Coleridge,  J.,  puts  his  judgment  on  the  ground  that  the  inspection  of 
the  goods  was  to  be  made  within  a  reasonable  time.  Here  the  defend- 
ant immediately  on  being  told  by  the  carrier  that  the  deals  had  arrived 
says  he  will  not  take  them.j  TelUng  the  carrier  that  he  will  not  take 
them  is  only  like  saying  it  to  himself.  In  order  to  make  that  of  any 
avail  it  should  have  been  communicated  to  the  plaintiff.  The  defend- 
ant's allowing  the  goods  to  remain  a  very  considerable  time,  seven  or 
eight  weeks,  and  not  informing  the  seller  that  he  would  not  accept 
them,  are  facts  from  which  the  jury  were  at  liberty  to  infer  acceptance. 
The  lapse  of  time  made  it  a  question  for  the  jury,  whether  the  defend- 
ant had  accepted  the  goods  or  not.  [Aldeeson,  B.  If  the  carrier 
was  not  the  defendant's  agent  to  accept  the  goods  in  the  first  instance, 
I  do  not  see  how  he  becomes  so  from  the  goods  being  in  his  jjossession 
for  some  time.J  Bushel  v.  Wheeler  is  an  authority  that  this  amounts 
to  evidence  of  acceptance;  and  that  case  is  in  accordance  with  Cole- 
man V.  Gibson.^  Here  the  contract  was,  that  the  deals  were  to  be  sent 
by  the  railway  to  the  Walhngford  station ;  but  when  they  arrive 
there,  the  defendant  on  being  informed  of  it  says  he  will  not  take 
them,  but  he  does  not  communicate  that  to  the  plaintiff.  [Aldeeson,  , 
B.  The  strength  of  the  argument  is  certainly  the  non-communication 
of  his  refusal  to  take  them.]  It  amounts  to  an  acceptance  by  acqui- 
escence. [Aldeeson,  B.  Where,  goods  are  in  a  party's  own  hands,  he 
has  an  opportunity  of  examining  them  ;  and  his  saying  nothing  in  such 
a  case  would  be  evidence  of  acceptance  by  acquiescence.]  Here  the 
1  8  Jurist,  632,  [15  Q.  B.  442,  note.]  2  i  M.  &  R.  168. 
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carrier  was  the  agent  not  only  to  receive,  but  to  accept  the  goods. 
[Alderson,  B.  No;  he  was  not  his  agent  to  accept  them.  An 
acceptance  is  not  complete  until  the  party  has  ])reclnded  himself  by 
what  he  does  from  objecting  to  the  quality  of  the  goods.]  The  cases 
of  Dodsley  v.  Varley/  Phillips  v.  Bistolli,^  Edan  v.  Dudfield,''  and.Blen- 
kinsop  V.  Clayton '  are  all  authorities  to  shew  that  this  was  evidence 
for  the  jury  of  acceptance. 

Talfourd,  Serjt.,  and  Gray,  in  support  of  the  rule.  The  fallacy  of 
the  argument  is  in  treating  this  verbal  contract  as  if  it  were  a  valid 
contract  in  writing,  and  proving  this  to  be  an  acceptance  by  the  aid  of 
it ;  whereas  in  truth  it  amounts  to  nothing,  and  was  not  admissible  in 
evidence  for  any  purpose.  There  was  here  nothing  like  an  acceptance; 
for  the  defendant  on  being  told  that  the  deals  had  arrived  said  he 
would  have  nothing  to  do  with  them.  [Aldeksox,  B.  When  you 
introduce  the  fact  that  the  goods  were  to  be  sent  to  a  particular  car- 
rier, you  introduce  a  part  of  the  contract,  which  the  statute  says  shall 
not  be  evidence  unless  it  is  in  writing.  All  that  can  be  assumed  to  be 
the  fu't  is,  that  goods  sent  by  the  plaintiff  to  the  defendant  had  been 
usually  sent  by  that  carrier  and  in  that  mode.]  The  carrier  was  not 
the  defendant's  agent  to  accept  the  goods.  The  fact  of  acceptance  is 
only  attempted  to  be  proved  by  introducing  part  of  the  contract  by 
parol  evidence,  and  then  coupling  the  fact  of  the  arrival  of  the  goods 
with  it.  But  if  the  facts  be  taken  to  be  so,  there  is  ample  evidence  of 
repudiation  of  the  contract,  for  the  defendant  immediatelj'  said  he 
would  not  take  them.  [Ai.derson',  B.  It  is  not  what  the  defendant 
thought  or  told  the  carrier,  but  what  he  ga'\e  the  plaintiflf  reason  to 
believe,  that  .affects  the  case.  It  is  for  the  plaintiff  to  make  out  that 
there  was  an  acceptance  of  the  goods.  It  is  difficult  to  distinguish  this 
case  from  Bushel  v.  Wheeler,  where  the  Court  of  Queen's  Bench  held, 
under  nearly  similar  circumstances,  that  it  was  evidence  of  acceptance 
for  the  jury.     Pollock,  C.  B.     We  will  take  time  to  consider.] 

Cur.  adv.  vult. 

On  the  11th  of  June, 

Pollock,  C.  B.,  said  :  After  the  case  of  Bushel  v.  Wheeler  we  can- 
not deny  that  there  is  a  scintilla  of  evidence  to  go  to  the  jury  of  an 
acceptance  ;  yet  in  my  opinion  there  is  no  evidence  on  which  the  jury 
ought  to  have  found  an  acceptance.  As  therefore  they  ought  to  have 
found  a  verdict  for  the  defendant,  I  think  this  rule  ought  to  be  made 
absolute. 

Aldeeson,  B.  If  it  had  not  been  for  the  case  of  Bushel  v.  Wheeler, 
I  should  have  said  there  was  no  evidence  whatever  for  the  jury  of 
acceptance.  The  true  rule  appears  to  me  to  be,  that  acceptance  and 
delivery  under  the  Statute  of  Frauds  means  such  an  acceptance  as 

1  12  Ad.  &  Ell.  632,  i  Per.  &  D.  448.  2  2  B.  &  C.  511,  3  D.  &  E.  822. 
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precludes  the  purchaser  from  objecting  to  the  quality  of  the  goods;  as, 
for  instance,  if  instead  of  sending  the  goods  back  he  keeps  or  uses 
them.  Here  the  goods  were  not  in  the  possession  of  the  party  himself, 
though  the  same  rule  would  hold  if  they  were  delivered  to  a  genei-al 
agent  or  to  a  party  who  is  authorized  by  him  to  examine  the  quality 
of  the  goods.  But  the  carrier  is  only  an  agent  for  the  purpose  of  car- 
rying;  and  here  the  purchaser  himself  immediately  refused  to  take  the 
goods.  If  a  carrier  is  not  originally  an  agent  to  accept  the  goods,  he 
cannot  be  made  so  by  mere  lapse  of  time.  After  the  case  of  Bushel 
V.  Wheeler  I  cannot  say  that  there  is  no  evidence  of  acceptance  to  go 
to  the  jury ;  but  I  think  that  a  verdict  found  for  the  plaintiff  on  such 
facts  as  those  which  exist  in  the  pi-esent  case  is  clearly  not  warranted 
by  the  evidence,  and  therefore  the  rule  ought  to  be  made  absolute. 

RoLFE,  B.  Had  it  not  been  for  the  case  of  Bushel  v.  Wheeler,  I 
should  liave  thought  that  there  was  no  evidence  of  accej)tance  to  go 
to  the  jury.  But,  although  it  be  taken  that  there  was  some  slight  evi- 
dence for  the  jury,  I  think  the  proper  conclusion  for  them  to  draw 
would  be,  that  it  was  not  sufficient  evidence  of  acceptance. 

Platt,  B.,  concurred.  Hule  absolute. 


LILLYWHITE  v.  DEVEREUX. 

In  the  Exchequer,  February  21,  1846. 

[Repm-ted  in  15  Meeson  ^  Welsby,  285.] 

This  was  an  action  brought  against  the  defendant  as  executrix  in 
her  own  wrong  of  James  Edward  Devereux,  deceased.  The  declara- 
tion contained  amongst  others  a  count  for  the  use  and  occupation  of 
a  dwelling-house,  and  also  a  count  for  goods  sold  and  delivered  to  the 
deceased  in  his  lifetime,  and  promises  by  him.  Nothing  turned  on  the 
other  two  counts.  At  the  trial  before  Tindal,  C.  J.,  at  the  last  assizes 
for  Surrey,  it  appeared  that  the  defendant  was  the  daughter  of  the 
deceased  and  had  intermeddled  with  his  property  after  his  decease.  It 
was  proved  in  evidence  that  the  house  had  been  let  furnished  by  the 
plaintiff  to  the  deceased  at  £\  5s.  per  week.  About  the  middle  of 
December,  1845,  the  plaintiff,  who  was  himself  a  tenant  to  a  Wm. 
Kent,  was  desirous  of  getting  rid  of  that  tenancy  from  the  25th  of  tlie 
month,  the  end  of  the  current  year  of  his  holding,  and  offered  to  sell 
the  furniture  of  the  house  to  the  deceased  for  £50.  This  the  deceased 
thought  too  much,  but  verbally  agreed  to  have  the  goods  valued,  and 
pay  as  much  as  they  should  be  found  worth,  Mr.  Kent  agreeing  to  accept 
the  deceased   as  tenant  from  that  day.     On  the  14th  a  valuer  of  the 
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name  of  Piggott  was  sent  for,  with  the  approbation  of  both  parties, 
who  valued  the  goods  at  £80.     This  the  defendant  refused  to  give,  but 
offered  to  give  the  amount,  £50,  at  which   the  plaintiff  had    before 
offered  to  soil  them.    On  Christmas  eve,  one  Elland,  the  brother-in-law 
of  the  plaintiff,  took  the  key  out  of  the  street  door  of  the  house  and 
gave  it  to  the  defendant,  — the  deceased  being  at  that  time  very  ill, — 
with  a  view  of  giving  up  the  house  to  the  deceased,  that  a  new  holding 
should  be  commenced  after  that  period  under  Kent.     On  that  occasion 
the  defendant  said  after  she  received  the  key,  "  How  about  the  furni- 
ture ?  "  to  which  Elland  replied,  "  Tou  must  settle  about  that  with 
Wm.  Lillywhite"  (the  jjlaintiff).     Kent  refused  to  receive  the  deceased 
as  his  tenant,  and  he  continued  to  occupy  the  house  and  furniture  as 
Ijet'ove,  giving  to  the  plaintiff,  however,  continually  notice  to  take  away 
the  furniture,  which  he  refused  to  do ;  and  ultimately,  about  the  17th 
of  March  following,  it  was  removed  by  the  deceased  to  a  broker's  near, 
and  notice  thereof  was  given  to  the  jjlaintiff.     Soon  afterwards  the 
deceased  removed  to  another  house  with  his  daughter.     The  action 
was  brought  to  recover  the  rent  up  to  this  period,  and  also  the  jjrice  of 
the  furniture.     The  Lord  Chief  Justice  directed  the  jury,  first,  that 
tlicro  was  no  e\'idence  of  any  change  in  the  terms  of  the  tenancy,  as 
the  intended  holding  under  Kent  had  gone  off,  and  without  the  consent 
of  the  plaintiff  to  letting  the  house  at  a  lower  rent  than  the  £1  bs.  per 
week  ;  ami,  secondly,  that  it  was  for  the  jury  to  say,  whether  by  con- 
tinuing in  possession  after  the  valuation  the  deceased  did  not  accept 
asid  take  possession  of  the  furniture  at  the  valued  price.     The  jury 
found  a  verdict  on  both  comits,  damages  £02. 

In  last  Michaelmas  term  Montagu  Chambers  obtained  a  rule  7-iisi  for 
a  new  trial  on  the  ground  of  misdirection,  contending  that  there  was 
no  evidence  of  any  delivery  or  acceptance  of  the  fimiiture  within  the 
Statute  of  Frauds. 

J>i>wlhig,  Serjt.,  now  shewed  cause.  It  was  altogether  a  question  for 
tiie  jury  to  determine  whether  there  had  been  a  sufiicient  acceptance 
of  the  goods  to  satisfy  the  Statute  of  Frauds.  And  there  was  in  this 
c*ise  evidence  of  the  acceptance  to  go  to  the  jury.  It  was  proved  that  the 
deceased  had  bargained  for  the  furniture ;  that  it  had  been  valued  for 
him  to  take,  and  that  he  afterwards  continued  to  use  it.  Even  where 
the  goods  have  remained  in  the  possession  of  the  vendor,  that  has 
not  been  considered  of  itself  sufficient  to  prevent  the  statute  from 
being  satisfied,  if  this  was  at  the  instance  of  the  vendee.  Elmore 
/■.  Stone,!  Edan  v.  Dudfieki^^  The  deceased  never  did  any  act  to  repu- 
diate the  goods,  and  mere  words  will  not  do  for  that  purpose.  How 
otlierwise  could  he  have  accepted  them?  [Platt,  B.  Wherever  the 
supposed  vendee  exercises  a  dominion  over  the  thing  supposed  to  be 
sol,|,  is  it  not  for  the  jury  to  say  whether  they  will  refer  it  to  the  sale  or 
not  ?]     The  com-t  then  called  on 
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Chambers  and  Fortescue,  in  support  of  the  rule.     It  is  quite  impos- 
sible that  the  ruling  of  the  learned  judge  can  be  right  on  both  points. 
He  first  tells  the  jury  there  is  no  evidence  of  any  change  in  the  terms 
of  the  tenancy,  the  intended  arrangement  with  Kent  having  gone  off; 
and  he  then  leaves  it  to  the  jury  to  say  whether,  notwithstanding  the 
occupation  by  the  deceased  was  to  be  of  the  same  nature  and  at  the 
same  rent  as  before,  the  fact  of  his  using  the  furniture  was  not  evidence 
of  his  acceptance  of  it  under  the  assumed  sale.    Now  the  original  ten- 
ancy was  of  a  house  and  furniture ;  and  although  the  rent  issues  out  of 
the  realty,  yet  it  is  considered  that  the  realty  is  so  far  improved  by 
the  furnishing  as  to  make  the  eviction  of  the  furniture  occasion  a  sus- 
pension of  the  rent.     How  therefore  can  such  use  of  such  furniture  be 
any  evidence  whatever  of  the  possession  as  owner  ?   Is  not,  on  the  con- 
trary, the  demand  and  payment  of  rent  for  it  clear  and  conclusive 
evidence  to  the  contrary?     There  is  no   evidence  whatever  of  any 
intention  of  the  parties  that  the  deceased  should  thereafter  hold  from 
the  plaintiff  on  the  terms  on  which  he  was  to  have  held  of  Kent  if  the 
arrangement  had  not  gone  off.     The  ceremony  of  the  delivery  of  the 
key  was  with  reference  to  a  holding  under  Kent,  —  a  giving  up  posses- 
sion to  the  deceased  as  his  agent  and  tenant,  —  which  Kent  refused  to 
recognize ;  and  the  plaintiff  consequentlj'^  continued  Kent's  tenant.    In 
like  manner  the  verbal  arrangement  respecting  the  furniture  had  refer- 
ence to  the  intended  holding  under  Kent.     Now  it  is  not  pretended 
that  there  was  any  note  in  writing  to  satisfy  the  statute,  and  it  is 
admitted  that  the  deceased  in  words  always  repudiated  the  purchase. 
Then,  if  there  was  a  delivery  and  acceptance,  when  was  it  ?     Not  con- 
fessedly at  the  time  the  valuation  was  made  known,  for  at  that  time 
the  plaintiff  had  only  a  reversionary  right  to  sell,  and  rent  was  paid 
and  accepted  up  to  Christmas  following,  as  for  both  house  and  furni- 
ture.    Was  it  then  when  the  ceremony  of  the  delivery  of  the  key  took 
place  ?     Certainly  not ;  because  at  that  time  the  present  defendant  is 
proved  to  have  said  to  EUand,  "  How  about  the  furniture  ?  "  to  which 
he  replied,  "  You  must   settle  with  Lillywhite   (the  plaintiff)  about 
that ; "  and  it  could  not  be  afterwards,  because,  as  the  jury  have  found, 
according  to  the  opinion  of  the  Chief  Justice,  and  as  the  fact  was,  the 
occupation  was  on  the  same  terms  as  before.     There  have  indeed  been 
many  cases  in  which  a  constructive  or  symbolical  delivery  has  been 
held  sufficient ;  but  in  every  one  some  act  has  been  done  by  the  party 
held  liable,  some  change  in  the  state  of  circumstances  has  occurred, 
indicative  of  an  intention  to  accept.     In  Chaplin  v.  Rogers  ^  a  stack  of 
hay  standing  on  the  plaintiff's  premises  was  sold ;  the  defendant  had  it 
cut,  and  took  away  part ;  here  was  an  act  done  by  the  parties,  and  it 
was  held  sufficient.     So  in  Rohde  v.  Thwaites^  there  was  a  sale  of 
sugar  in  bulk,  twenty  hogsheads,  to  be  filled  by  vendors :  four  were 
1  1  East,  192.  2  6  B.  &  C.  388. 
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filled  and  delivered,  the  rest  filled  up,  and  notice  given  to  vendees,  who 
said  they  would  send  for  them.  So  in  Rugg  v.  Minett  ^  certain  turpen- 
tine casks  were  filled  up  with  others  by  the  direction  of  the  buyers ; 
and  it  was  held,  the  goods  being  bulky,  to  make  a  complete  transfer  of 
property  to  the  buyers.  Many  other  cases  to  the  same  efiect  might  be 
cited,  but  in  every  one  of  them  there  has  been  some  act  done,  some 
change  of  circumstances  or  dealing  with  the  property,  indicative  of  a 
change  of  ownership.  Here  is  a  total  absence  of  any  such  evidence ; 
the  parties  were  landlord  and  tenant  of  house  and  furniture  up  to 
Christmas  ;  they  remained  so  after  Christmas ;  they  held  the  furniture 
as  tenants  before,  and  their  possession  of  it  after  was  consistent  with 
the  same  holding.  Even  in  the  case  which  has  perhaps  gone  ftirther 
than  any  other  upon  this  subject,  Edan  v.  Dudfield,  there  was  some 
evidence ;  for  there  the  defendant  sold  the  goods  again,  and  rendered  a 
debtor  and  creditor  account,  the  goods  being  at  the  time  in  his  posses- 
sion ;  and  this  was  held  sufiicient  evidence  of  acceptance  to  go  to  the 
.jury- 

But  though  it  is  generally  true  that  whether  there  is  any  evidence  is 
a  question  for  the  judge,  but  the  efiect  of  the  evidence  a  question  for 
the  jury,  there  are  many  cases  to  show  that  evidence  to  bind  a  party 
must  be  of  a  clear  and  decisive  character ;  and  slight  circumstances, 
though  raising  a  suspicion  of  intention,  are  not  to  be  left  to  the  jury  in 
cases  arising  under  the  Statute  of  Frauds.  Thus  in  Tempest  v.  Fitz- 
gerald 2  a  horse  was  sold  by  the  plaintiff  to  the  defendant,  to  be  taken 
away  and  paid  for  at  a  certain  time.  Shortly  before  the  expiration  of 
that  time,  he  called,  saw  the  horse,  and  rode  him,  and  gave  directions 
about  his  treatment;  and  it  was  left  to  the  jury  to  say  whether  in  so 
doing  he  was  exercising  an  act  of  ownership,  or  whether  it  was  merely 
by  way  of  trial ;  and  the  jury  having  found  a  verdict  for  the  plaintiff 
the  court  set  it  aside  for  misdirection,  and  granted  a  new  trial.  So 
likewise  in  Howe  v.  Palmer  *  an  act  was  done  which  in  an  ordinary 
case  it  would  be  difficult  to  say  was  not  evidence,  of  however  slight  a 
nature ;  but  the  court  held  that  the  question  ought  not  to  be  left  to  a 
jury,  and  a  rule  was  made  absolute  to  set  aside  the  verdict  and  enter  a 
nonsuit,  leave  having  been  reserved  for  that  purpose.  [Pollock,  C.B. 
What  do  you  say  is  evidence  that  should  be  left  to  the  jury  ?]  It  is 
difficult  to  lay  down  a  general  rule  on  the  subject ;  but  these  cases, 
and  others  to  the  same  efiect,  are  sufficient  to  shew  that  the  act  of 
ownership  must  be  unequivocal,  and  not  every  slight  matter  fi-om  which 
an  inference  may  be  drawn  is  to  be  left  to  a  jury.  In  the  present  case, 
however,  there  was  no  evidence  whatever,  no  change  of  circumstances 
either  in  the  parties  or  the  goods,  no  change  of  possession  or  of  the 
character  of  possession,  and  the  deceased  from  the  first  to  the  last  repu- 
diated the  contract  of  sale.  Qur.  adv.  vult. 
m  East,  210              2  3  B.  &  Aid.  680.                '  3  B.  &  Aid.  321. 
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The  judgment  of  the  court  was  now  delivered  by 

Aldeesost,  B.  This  case  was  argued  last  term  before  my  Lord  Chief 
Baron,  my  brother  Piatt,  and  myself  The  motion  was  that  there 
should  be  a  new  trial  unless  the  plaintiff  would  consent  to  reduce  the 
verdict.  There  were  two  demands  :  One  for  the  use  and  occuj^ation  of 
a  house ;  and  the  question  as  to  that  was,  whether  the  rate  of  charge 
should  be  as  for  a  furnished  or  an  unfurnished  house ;  in  the  one  case 
the  amount  of  damages  being,  as  to  this  part  of  the  demand,  £5,  in  the 
other  £17  10s.  The  second  demand  was  for  the  price  of  the  furniture, 
alleged  to  have  been  sold  by  the  plaintiff  to  the  deceased.  This  ques- 
tion turned  upon  the  fact,  whether  there  had  been  an  acceptance  of 
goods  by  the  testator,  so  as  to  take  the  case  out  of  the  operation  of  the 
Statute  of  Frauds :  there  was  no  contract  in  writing  for  the  purchase. 
The  Lord  Chief  Justice  left  the  question  to  the  jury,  who  found  in 
favor  of  the  plaintiff.  The  goods  in  question,  the  subject  of  dispute, 
were  in  the  possession  of  the  defendant  at  the  time  when  the  contract 
was  made. 

No  doubt  can  be  entertained,  after  the  case  of  Edan  v.  Dudfield, 
which  was  well  decided  by  the  Court  of  Queen's  Bench,  that  this  is 
a  question  of  fact  for  the  jury;  and  that,  if  it  appears  that  the  conduct 
of  a  defendant  in  dealing  with  goods  already  in  his  possession  is 
wholly  inconsistent  with  the  supposition  that  his  former  possession 
continues  imchanged,  he  may  properly  be  said  to  have  accepted  and 
actually  received  such  goods  under  a  contract,  so  as  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Frauds  ;  as  for  instance  if  he 
sells  or  attempts  to  sell  goods,  or  if  he  disposes  absolutely  of  the  whole 
or  any  part  of  them  or  attempts  to  do  so,  or  alters  the  nature  of  the 
property,  or  the  like.  But  we  think  such  facts  must  be  clearly  shewn ; 
and  in  this  case,  after  careful  consideration  of  all  the  facts  contained 
in  my  Lord  Chief  Justice's  notes,  we  can  find  no  sufficient  evidence 
of  this  sort.  We  therefore  think  the  verdict  of  the  jury  as  to  this 
part  of  the  case  is  altogether  wrong,  and  that  there  really  was  no 
evidence  of  acceptance  so  as  to  take  this  case  out  of  the  operation  of 
the  Statute  of  Frauds.  And  if  so,  it  is  clear  that  the  subsequent 
possession  by  the  testator  was  the  use  and  occupation  of  a  furnished 
and  not  of  an  unfurnished  house.  "We  therefore  think  there  should  be 
a  new  trial  unless  the  plaintiff  consents  to  reduce  the  damages  to 
£17  10s.  Mule  absolute  accordingly. 
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FARINA  V.  HOME. 
In  the  Exchequer,  November  16,  1846. 

[Reported  in  16  Meeson  Sj-  Wehhy,  119.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea, 
niinquam  indebitatus. 

At  the  trial  before  the  under-sheriff  of  Middlesex  it  appeared  that 
the  action  was  brought  by  the  plaintiff,  the  well-known  manufacturer 
of  eau-de-Cologne,  residing  at  the  city  of  Cologne,  to  recover  from 
the  defendant,  a  dealer  in  eau-de-Cologne  in  London,  the  sum  of 
£15,  price  of  twenty-five  dozen  of  eau-de-Cologne,  which  in  July,  1845, 
the  defendant  had  verbally  ordered  from  the  plaintiff  It  was  accord- 
ingly sent  by  the  plaintiff"  from  abroad  to  a  shipping  agent  of  the 
plaintiff  in  London  named  Brenchley,  who  received  it  and  warehoused 
it  with  one  Barber  a  wharfinger,  at  the  same  time  infoiTaing  the 
defendant  of  its  arrival.  On  receipt  of  the  goods  Barber  handed  to 
Brenchley  a  delivery  warrant  dated  21st  July,  whereby  they  were 
made  deliverable  to  Brenchley  or  his  assignee  by  indorsement  on  pay- 
ment of  rent  and  charges  from  the  25th  of  July.  Brenchley  forthwith 
indorsed  and  sent  it  to  the  defendant.  The  defendant  kept  the 
warrant  for  about  ten  months;  and,  although  repeatedly  applied  to  to 
pay  the  price  of  and  charges  on  the  goods,  he  did  not  do  so ;  and  he 
refused  also  to  give  back  the  warrant,  saying  that  he  had  sent  it  to  his 
solicitor  and  that  he  intended  to  defend  the  action,  for  he  had  never 
ordered  the  goods ;  and  adding  that  they  would  remain  for  the  present 
in  bond. 

Upon  these  facts  it  was  contended  for  the  defendant  that  there  was 
no  evidence  of  the  delivery  and  acceptance  of  the  goods  sufficient  to 
satisfy  the  Statute  of  Frauds.  The  under-sheriff  left  the  question  to 
the  jury,  whether  the  defendant  had  accepted  and  received  the  goods, 
stating  that  to  bring  the  case  within  the  statute  it  must  be  an  accept- 
ance with  the  intention  of  taking  possession  as  owner.  The  jury  found 
a  verdict  for  plaintiff,  damages  £16  lis. 

In  Easter  term  Fretitice  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection.     In  this  term  (November  3) 

Thomas  shewed  cause,  and  contended  that  there  had  been  no  mis- 
direction, the  proper  question  having  been  left  to  the  jury ;  and  that 
the  detention  by  the  defendant  for  so  long  a  period  of  the  delivery 
warrant  which  constituted  the  title  to  the  goods,  and  his  declaring 
that  the  goods  should  remain  in  bond,  were  circumstances  that  fully 
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warranted  the  jury  in  inferring  that  he  had  accepted  them.    He  cited 
Searle  v.  Keeves '  and  Bushel  v.  Wheeler.^ 

Prentice,  in  support  of  the  rule.  There  has  been  no  acceptance  and 
receipt  of  the  goods  within  the  17th  section  of  the  Statute  of  Frauds, 
for  the  defendant's  acceptance  of  the  delivery  warrant  is  not  an  accept- 
ance within  the  statute.  The  words  of  the  17th  section  [are]  that  no 
contract  for  the  sale  of  goods  for  £10  or  upwards  shall  be  good  except 
{inter  alia)  "  the  buyer  shall  accept  parf  of  the  said  goods  and  actually 
receive  the  same."  To  satisfy  these  words  there  must  be  both  a 
delivery  to  and  acceptance  by  the  buyer  of  the  goods.  Bill  v. 
Bament  ^  is  strongly  in  point.  There  the  defendant  ordered  goods 
of  the  plaintiff's  agent,  and  went  to  the  agent's  warehouse  where  the 
goods  were  deposited  and  directed  a  mark  to  be  placed  upon  them  ; 
but  having  subsequently  refused  to  receive  the  goods,  and  an  action 
having  been  commenced  against  him,  he  wrote  in  the  agent's  ledger,  at 
the  bottom  of  a  page  containing  the  statement  of  the  goods  and 
headed  with  the  plaintiff's  name,  the  words  "  Received  the  ab  ove," 
which  he  signed.  The  court  held  that  this  was  no  evidence  of  a 
delivery  and  acceptance.  Parke,  B.,  there  says,  after  observing  that 
the  written  receipt  was  some  evidence  of  an  acceptance,  "  But  there 
must  also  be  a  delivery,  and  to  constitute  that  the  possession  must 
have  been  parted  with  by  the  owner  so  as  to  deprive  him  of  the  right 
of  lien."  Now  here  the  goods  remained  in  the  hands  of  the  shipping 
agent  of  the  plaintiff,  who  therefore  retained  his  right  of  lien.  In 
Hanson  v.  Ai-mitage  *  the  evidence  was  that  a  party  resident  in  the 
country  had  been  in  the  habit  of  buying  goods  of  a  London  merchant, 
whose  habit  it  was  to  deliver  them  to  a  wharfinger  in  London  to  be 
forwarded  to  the  buyer  by  the  first  ship.  It  was  held  that  the  receipt 
of  such  goods  by  the  wharfinger  was  not  an  acceptance  by  the  buyer 
sufficient  to  satisfy  the  Statute  of  Frauds ;  and  Abbott,  C.  J.,  in  giving 
judgment  referred  to  Howe  v.  Palmer,^  where  it  was  held  that  there 
could  be  no  actual  acceptance  so  long  as  the  buyer  retained  the  right 
to  object  to  either  the  quantum  or  the  quality  of  the  goods.  But 
Bentall  v.  Bum "  is  directly  in  point.  It  was  there  held  that  a 
vendee's  acceptance  of  a  delivery  order  of  the  London  Dock  Company 
was  not  an  acceptance  of  the  goods  themselves  within  the  Statute  of 
Frauds.  He  also  referred  to  Zwinger  v.  Samuda.' 
The  judgment  of  the  court  *  was  now  delivered  by 
Paekb,  B.  In  this  case,  which  was  argued  before  us  in  the  absence 
of  the  Lord  Chief  Baron  a  few  days  ago,  the  only  point  we  wished  to 
consider  was,  whether  there  was  sufficient  evidence  of  the  acceptance 
and  actual  receipt  of  the  goods  to  satisfy  the  17th  section  of  the  Stat- 

»  2  Esp.  598.  2  8  Jurist,  532.  3  9  M.  &  W.  36. 

<  5  B.  &  Aid.  557.  »  3  B.  &  Aid.  321.  6  3  B.  &  Cr.  423. 

'  7  Taunt  265.  8  Parke,  B.,  Alderson,  B.,  and  Eolfe,  B. 
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ute  of  Frauds.  The  evidence  as  to  this  part  of  the  case  was  that,  after 
the  defendant  had  verbally  ordered  a  quantity  of  eau-de-Cologne,  and 
at  the  price  of  more  than  £10,  from  the  plaintiff's  agent  in  London 
(the  plaintiff  residing  at  Cologne),  a  case  containing  the  quantity 
ordered  was  received  by  the  agent,  and  warehoused  by  him  with  a 
wharfinger  and  warehouse-keeper  who  gave  for  it  a  document  dated 
the  21st  of  July  which  is  called  a  warrant,  by  which  the  case  was 
made  deliverable  to  the  agent  or  his  assignee  by  indorsement,  on  pay- 
ment of  rent  and  charges  from  the  25th  of  July,  and  the  agent  indorsed 
it  to  the  defendant  and  sent  it  to  him.  This  warrant  the  defendant 
kept  for  some  months.  He  was  repeatedly  applied  to  for  the  charges 
upon  and  price  of  the  eau-de-Cologne,  which  he  did  not  pay;  nor  did 
he  return  the  warrant  when  asked  for  it,  but  said  he  had  sent  it  to  his 
solicitor,  and  meant  to  defend  the  action,  as  he  had  never  ordered  the 
goods ;  and  he  further  said  the  goods  would  remain  at  present  in  bond. 
It  was  contended  on  the  trial  before  the  under-sheriff  that  there  was 
no  such  evidence  of  the  acceptance  and  receipt  of  the  goods  as  to  bind 
the  bargain.  The  under-sheriff  left  the  question  of  receipt  and  accept- 
ance to  the  jury,  stating,  and  correctly  stating,  that  to  bring  the  case 
within  the  statute  the  acceptance  must  be  with  the  intention  of  taking 
possession  as  owner.  The  jury  found  a  verdict  for  the  plaintiff.  The 
under-sheriff  ordered  the  writ  of  trial  to  be  retained,  in  order  to  allow 
time  for  an  application  to  the  court.  On  a  motion  for  a  new  trial  we 
intimated  our  opinion  that  there  was  evidence  to  go  to  the  jury  of  the 
defendant's  acceptance  of  the  goods  by  retaining  the  delivery  warrant ; 
but  Mr.  Prentice  insisted  that  there  was  no  sufficient  evidence  of 
the  actual  receipt  of  the  goods,  that  is  the  delivery  of  the  possession  of 
the  goods  on  behalf  of  the  vendor  to  the  vendee,  and  the  receipt  of  the 
possession  by  the  vendee  ;  and  that  the  delivery  and  receipt  of  the 
warrant  was  not  in  effect  the  same  thing  as  the  delivery  and  receipt  of 
the  goods  ;  and  we  are  all  of  that  opinion.  This  warrant  is  no  more 
than  an  engagement  by  the  wharfinger  to  deliver  to  the  consignee  or 
any  one  he  may  appoint ;  and  the  whai-finger  holds  the  goods  as  the 
agent  of  the  consignee  (who  is  the  vendor's  agent),  and  his  possession 
is  that  of  the  consignee  until  an  assignment  has  taken  place,  and  the 
wharfinger  has  attorned,  so  to  speak,  to  the  assignee,  and  agi-eed  with 
him  to  hold  for  him.  Then,  and  not  till  then,  the  wharfinger  is  the 
agent  or  bailee  of  the  assignee,  and  his  possession  that  of  the  assignee, 
and  then  only  is  there  a  constructive  delivery  to  him.  In  the  mean 
time  the  warrant,  and  the  indorsement  of  the  warrant,  is  nothing  more 
than  an  offer  to  hold  the  goods  as  the  warehouseman  of  the  assignee. 
The  case  is  in  principle  the  same  as  that  of  Bentall  v.  Burn,  and  others, 
which  are  stated  and  well  discussed  in  a  recent  able  work  of  Mr.  Black- 
burn, "  On  the  Contract  of  Sale,"  pp.  27-41,  297 ;  and  in  Mr.  C.  Addi- 
son's work,  p.  70.     Wc  all  therefore  think  that,  though  there  was 
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sufficient  evidence  of  the  acceptance  if  the  goods  had  been  delivered 
to  the  defendant,  there  is  none  of  the  receipt ;  and  therefore  there 
must  be  a  new  trial.  Mule  absolute. 


CURTIS  V.  PUGH. 

In  the  Queen's  Bench,  February  11,  1847. 

[Reported  in  10  Queen's  Bench  Reports,  111.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Par- 
ticulars, claiming  £46  18s.  8d.  for  two  hogsheads  of  glue.  Plea,  never 
indebted. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London 
after  Hilary  term,  1846,  it  appeared  that  the  defendant  ordered  of  the 
plaintiff  (by  oral  direction  to  his  agent)  three  hogsheads  of  Scotch 
glue,  which  was  to  be  of  the  description  called  "  Cox's  best."  The 
plaintiff  on  31st  October,  1845,  sent  two  hogsheads  (which  were  all  he 
was  able  to  supply  at  the  time)  to  a  wharf  in  London,  from  which  the 
defendant  removed  them  to  his  own  warehouse,  and  there  unpacked 
the  whole  of  the  glue  and  put  it  into  twenty  bags.  On  examination 
the  defendant  considered  the  glue  inferior  in  quaUty  to  "  Cox's  best 
glue ; "  and  this  was'  communicated  to  the  plaintiff's  agent  on  1st 
November.  The  plaintiff's  brother  on  his  behalf  inspected  the  glue 
on  Monday,  November  3d,  and  admitted  that  some  part  of  the  glue 
(but  not  an  unusual  proportion)  was  of  inferior  quality ;  and  on  the 
plaintiff's  part  he  offered  to  make  an  allowance  in  the  price,  but 
refused  to  take  the  glue  back,  because  it  had  been  unpacked  and  put 
into  bags ;  and  he  stated  in  evidence  that  it  was  quite  unnecessary  to 
do  more  than  take  a  cake  or  two  out  for  the  purpose  of  examining  the 
contents  of  the  hogsheads.  The  defendant  repacked  the  whole,  and 
sent  it  back  to  the  plaintiff,  who  declined  to  receive  it.  It  was  stated 
in  evidence  that  glue,  if  taken  out  of  the  barrels  in  which  it  is  packed, 
cannot  be  replaced  there  in  the  same  condition. 

At  the  close  of  the  plaintiff's  case  the  defendant's  eounsel  contended 
that  the  plaintiff  must  be  nonsuited,  for  that  there  had  been  no  contract 
for  the  two  hogsheads  of  glue  within  §  17  of  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  the  defendant  not  having  signed  any  memorandum 
in  writing,  and  not  having  accepted  any  part  of  the  goods.  They 
urged  that  there  had  been  no  acceptance,  because  it  did  not  appear 
that  the  defendant  had  done  any  act  with  a  view  of  taking  posses- 
sion as  owner.  The  Lord  Chief  Justice  was  of  opinion  that 
the  defendant  had  not  in  fact  intended  to  accept  the  glue,  but  his 
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Lordship  thought  that  if  the  defendant  had  done  any  act  altering 
the  condition  of  the  article,  that  was  an  acceptance ;  and  that  the 
question  for  the  jury  would  be,  whether  or  not  the  act  of  putting 
the  glue  into  bags  had  altered  its  condition.  He  reserved  leave  to 
move  to  enter  a  nonsuit ;  and  the  defendant's  counsel  then  put  in  evi- 
dence as  to  the  quality  of  the  glue.  The  Lord  Chief  Justice  left  it  to 
the  jury  to  say  whether  the  glue  was  Cox's  best,  and  whether  the 
defendant  had  dealt  with  it  so  as  to  make  it  his  own,  or  had  done  no 
more  than  was  necessary  for  an  examination  of  the  quality.  The  jury 
decided  these  questions  in  the  plaintiff's  favor  and  returned  a  verdict 
for  him. 

Martin,  in  Easter  term,  1846,  obtained  a  rule  to  shew  cause  why  a 
nonsuit  should  not  be  entered.  He  cited  Phillips  v.  BistoUi^  and 
Elliott  V.  Thomas.^ 

Crowder  and  Petersdorff  now  shewed  cause.  The  defendant,  having 
done  more  than  was  necessary  for  a  fair  examination,  and  thereby 
altered  the  condition  of  the  goods,  did  in  effect  accept  them.  Phillips 
V.  Bistolli,  cited  in  moving  for  this  nale,  shews  that  it  is  a  question  for 
the  jury  whether  there  was  a  delivery  or  not :  there  the  question 
was  not  submitted  to  them  ;  and  there  was  clearly  no  case  of  delivery. 
[LoED  Denman,  C.  J.  There  must  be  both  a  delivery  and  an  accept- 
ance proved.  Here  the  evidence  showed  a  rejection.  I  thought  at 
the  trial  that,  if  there  had  been  any  unnecessary  alteration  in  the  state 
of  the  thing  while  in  the  defendant's  hands,  he  must  be  taken  to  have 
accepted  it.  But  in  that  I  think  I  went  too  far.  Patteson,  J.  A 
confusion  sometimes  arises  in  applying  the  Statute  of  Frauds  to  the 
case  of  goods  sold  and  delivered.  If  the  purchaser  actually  takes 
the  goods  into  his  possession,  that  is  an  acceptance  independent  of  the 
statute.  But  there  may  be  an  acceptance  sufficient  to  satisfy  the  stat- 
ute, which  may  yet  not  support  an  action  for  goods  sold  and  delivered.] 
The  plaintiff  here  does  not  rely  on  an  acceptance  of  part.  The  whole 
quantity  of  goods  is  put  into  his  hands ;  and  he  is  to  explain  why  he 
does  not  pay  for  them.  [Patteson,  J.  If  he  had  looked  them  over 
and  selected  them  long  before,  and  when  they  came  to  his  warehouse 
had  refused  to  have  them,  that  would  not  be  a  case  of  goods  sold  and 
delivered.  Wightman,  J.  When  do  you  say  the  delivery  here  was 
complete?]  On  the  31st  of  October.  A  party  must  not  have  an 
unlimited  time  to  decide  whether  he  will  accept  goods  or  not ;  and 
here  the  defendant  had  so  dealt  with  them  that  they  could  not  be 
restored  in  the  state  in  which  they  were  sent.  [Patteson,  J.  "Was 
it  not  for  the  jury  to  say  whether  the  acts  of  the  defendant  were  done 
with  the  intention  of  taking  the  goods  ?  Loed  Dexman,  C.  J.  The 
strongest  way  of  putting  the  case  for  you  would  have  been  that  his 
conduct  amounted  to  a  provisional  acceptance,  if  the  glue  should  prove 
'  2  B.  &.  C.  511.  8  3  M.  &  W.  170.    See  the  dicta  in  p.  174. 
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to  be  Cox's  best  glue.j  After  taking  the  whole  out  and  putting  into 
bags,  it  was  too  late  to  insist  on  that  proviso.  [Wightman,  J. 
According  to  you  the  defendant  was  bound  whether  the  glue  turned 
out  to  be  Cox's  best  or  not.  Coleeidgb,  J.  If  the  party  examines 
the  goods  bona  fide  with  a  view  of  ascertaining  the  quality,  but  so 
carelessly  as  to  do  them  great  harm,  can  you  say  that  that  amounts  to 
an  acceptance,  whatever  be  the  result  of  the  examination  ?  Wight- 
man,  J.  Elliott  V.  Thomas  was  cited  in  moving.]  That  case,  as 
to  the  point  decided,  is  rather  in  favor  of  the  plaintiff  here  than  of  the 
defendant.  If  the  purchaser  takes  goods  professedly  for  the  purpose 
of  examination,  and  keeps  them  a  month,  can  it  be  said  that  he  do'fis 
not  accept  them  ?  [Wightman,  J.  If  the  time  were  quite  unreason- 
able, the  plaintiff  might  perhaps  treat  the  detention  as  an  acceptance.] 
If  so,  there  are/  circumstances  under  which  an  acceptance  may-  be 
implied,  though  in  fact  not  intended.  But  the  question,  whether  or 
not  the  time  of  detention  was  reasonable,  ought  to  go  to  the  jury :  if 
there  was  any  evidence  upon  it,  the  judge  could  not  on  his  own  view 
of  the  subject  direct  a  nonsuit.  [Loed  Denman,  C.  J.  You  acqui- 
esced in  my  manner  of  treating  the  case.  When  Mr.  Martin  applied 
for  a  nonsuit,  I  stated  my  view  of  the  questions  to  be  left  to  the  jury, 
and  reserved  leave  to  move  for  a  nonsuit  if  the  finding  upon  them 
should  be  for  the  plaintiff.  You  did  not  desire  to  have  the  jury  asked 
whether  or  not  a  reasonable  time  had  elapsed.]  The  question  actually 
put  to  them  involved  that.  [Loed  Dbnman,  C.  J.  It  was  not  in  my 
mind.  In  what  I  stated  I  certainly  carried  the  doctrine  as  to  accept- 
ance a  step  farther  than  I  ought.  But  if  I  was  wrong  in  not  taking 
the  opinion  of  the  jury  as  to  reasonableness  of  time,  the  only  conse- 
quence is,  that  I  did  not  put  a  question  which  they  would  have  decided 
against  you.] 

Martin  and  Miffh  Mil  were  not  heard  in  support  of  the  rule. 

Patteson,  J.  My  Lord  Chief  Justice  went  a  step  farther  iil  his 
ruling  than  the  authorities  warrant. 

CoLEEiDGE  and  WiGHTMAN,  JJ.,  and  LoedDenman,  C.  J.,  concurred. 

Hule  absolute} 


BEAUMONT  v.  BRENGERI. 
In  the  Common  Pleas,  December  9,  1847. 

[Reported  in  5  Common  Bench  Reports,  301.] 

Debt  for  goods  sold  and  delivered,  goods  bargained  and  sold,  work 
and  materials,  and  money  found  due  upon  an  account  stated.  Plea, 
nunquam  indebitatus.  .  .  . 

^  See  Benjamin  on  Sale,  119.  —  Er. 


186  BEAUMONT   V.    BRENGERI.  [CHAP.    I. 

The  particulars  of  demand  were  as  follows  :  — 

This  action  is  brought  to  recover  the  sum  of  £72  0^.  6d.  upon  the  following 
account :  — 
1846,  November.     A  new   driving-seat    cab-phaeton,    with   doors, 

head,  and  folding  shutter £70    Os.  Od. 

To   plating  the  wheel-caps   with   silver,  plating   the  door- 
handles, and  exchanging  the  brass  bead  for  silver-plated     .      1  18     0 
To  washing  and  cleaning  the  phaeton  after  use 0    2     6 


£72    Os.  &d. 


Above  are  the  particulars  of  the  plaintiif's  demand  in  this  action,  and  he  will 
rely  on  all  or  either  of  the  counts  of  the  declaration  for  the  recovery  thereof. 

The  cause  was  tried  before  Coltman,  J.,  at  the  last  sitting  in  London 
in  Hilary  term  last.  The  facts  were  as  follows :  In  the  early  part  of 
November,  1846,  the  defendant  called  at  the  shop  of  the  plaintiff,  a 
coachmaker,  and  there  saw  a  carnage  which  he  agreed  to  buy  for  the 
sum  of  £70,  at  the  same  time  giving  directions  to  the  plaintiff  to  remove 
the  brass  beading,  and  to  substitute  plated,  and  to  make  some  other 
slight  alterations.  These  alterations  having  been  made,  the  defendant 
again  saw  and  approved  of  the  carriage,  and  requested  that  it  might 
remain  in  the  plaintiff's  back  shop  until  he  was  ready  to  ship  it  for 
Denmark ;  at  the  same  time  observing  that  he  would  make  use  of  it  a 
few  times,  in  order  that  it  might  pass  at  the  custom  house  for  second- 
hand. Accordingly  on  Saturday  the  14th  of  Xovember  the  defendant 
requested  the  plaintiff  to  hire  a  horse  and  man  and  send  them  to  his 
house  on  the  following  day  with  the  carriage,  as  he  wished  to  drive 
round  the  park.  This  was  done  (the  defendant  paying  13s.  for  the 
hire  of  the  horse  and  man) ;  and  the  defendant  after  using  the  carriage 
for  a  few  hours  returned  it  to  the  plaintiff,  and  afterwards  refused  to 
accept  or  pay  for  it. 

On  the  part  of  the  defendant  it  was  insisted  that  there  was  no  evi- 
dence to  go  to  the  jury  of  any  delivery  or  acceptance  of  the  carriage 
within  the  Statute  of  Frauds ;  and  that  the  contract,  if  any,  not  being 
complete  until  Sunday  the  15th  of  Xovember,  it  was  void  bv  the  29 
Car.  2,  c.  7.1 

Under  the  direction  of  the  learned  judge,  a  verdict  was  taken  for 
the  plaintiff  for  the  sum  claimed  by  the  particulars,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit  if  the  court  should  think 
the  objections  well  founded. 

Frentice  in  the  course  of  the  same  term  accordingly  obtained  a  rule 
nisi.     Upon  the  first  point  he  cited  Maberley  i'.  Sheppard,-  Elliott  v. 

1  This  question  was  raised  by  special  pleas,  which,  as  weU  as  the  arguments  of 
counsel  upon  them,  have  been  omitted.  —  Ed. 

2  10  Bing.  99, 3  M.  &  Scott,  436. 
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Thomas,^  -  Tempest  v.  Fitzgerald,^  Bushel  v.   Wheeler,"  Norman  v. 
Phillips,*  Phillips  v.  Bistolli,^  and  Hanson  v.  Armitage.'  .  .  . 

John  Henderson  now  shewed  cause.  There  was  a  complete  action- 
able contract  prior  to  the  Sunday,  and  consequently  the  second  point 
does  not  properly  arise  here.  The  evidence  shewed  that  the  defendant 
selected  the  particular  carriage,  desired  alterations  to  be  made  in  it, 
and  adopted  it  and  treated  it  as  his  own  after  the  alterations  had  been 
made.  The  case  of  Wright  v.  Percival '  is  quite  conclusive.'  ...  In 
Rohde  V.  Thwaites,"  A.,  having  in  his  warehouse  a  quantity  of  sugar  in 
bulk  more  than  sufficient  to  fill  twenty  hogsheads,  agreed  to  sell  twenty 
hogsheads  to  B. ;  but  there  was  no  note  in  writing  of  the  contract 
sufficient  to  satisfy  the  Statute  of  Frauds.  Four  hogsheads  were 
delivered  to  and  accepted  by  B.  A.  filled  up  and  appropriated  to  B. 
sixteen  other  hogsheads,  and  informed  him  that  they  were  ready,  and 
desired  him  to  take  them  away.  B.  said  he  would  take  them  as  soon 
as  he  could ;  and  it  was  held  that  the  appropriation  having  been  made 
by  A.  and  assented  to  by  B.  the  property  in  the  sixteen  hogsheads 
thereby  passed  to  the  latter,  and  that  their  value  might  be  recovered 
by  A.  under  a  count  for  goods  bargained  and  sold.  [Ceesswbll,  J. 
There  the  whole  was  one  entire  contract.]  The  decision  is  not  put 
upon  that  ground,  but  upon  the  ground  that  there  was  an  appropria- 
tion of  the  sixteen  hogsheads  by  the  plaintifis,  assented  to  by  the 
defendant."  .  .  .  Baines  v.  Jevons^^  is  an  authority  to  the  same  effect. 
Tempest  v.  Fitzgerald  was  the  case  of  a  ready-money  bargain.  In 
Maberley  v.  Sheppard  the  chattel  was  in  fieri,  and  consequently  there 
could  be  no  acceptance.  And  Elliott  v.  Thomas  is  an  authority  in 
favor  of  the  plaintiff,  as  shewing  that  that  which  took  place  here 
amounted  to  an  acceptance  of  the  carriage  subject  only  to  the  plain- 
tiff's lien  for  the  price.  .  .  . 

Prentice,  in  support  of  the  rule.  There  has  been  no  delivery  or 
acceptance  to  satisfy  the  Statute  of  Frauds.^^  ...  In  the  present  case 
there  clearly  was  no  deUvery  of  the  carriage.  [Maule,  J.  The 
defendant  dealt  with  the  carriage  as  his  own.  Assuming  that  the  man 
who  drove  it  on  the  Sunday  was  the  plaintiff's  servant  and  had 
directions  from  the  plaintiff  to  bring  back  the  carriage,  still  that  which 
passed  clearly  amounted  to  an  acceptance,  subject  to  a  contract  on  the 
defendant's  part  to  send  the  carriage  back  to  the  plaintiff  and  re-pledge 
it  for  the  price.     Otherwise  we  must  suppose  an  absurdity,  viz.,  that 

1  3  M.  &  W.  170.  2  3  B.  &  Aid.  680.  3  8  Jurist,  532. 

4  14  M.  &  W.  277.  6  2  B.  &  C.  511,  3  D.  &  K.  822. 

6  5  B.  &  Aid.  557,  1  D.  &  R.  128. 
'  8  Law  Journ.  (n.  s.)  Q.  B.  258. 

8  The  learned  counsel  here  stated  that  case.  —  Ed.         9  6  B.  &  C.  388. 
3»  The  learned  counsel  here  stated  the  case  of  Elliott  v.  Pybus,  lOBing!  512.— Ed. 

11  7  Car.  &  P.  288. 

12  The  learned  counsel  here  stated  the  case  of  Bill  v.  Bament,  9  M.  &  W.  36.  —  Ed. 
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the  plaintiff  would  allow  a  new  carriage  to  be  driven  about  on  trial.] 
In  Elliott  V.  Pybvis  there  had  been  an  actual  appropriation  of  part  of 
the  goods.  [Cbesswell,  J.  This  was  a  sale  of  a  specific  chattel :  not 
so  in  that  case.J  The  defendant  was  at  liberty  to  object  that  the  car- 
riage was  not  completed  according  to  order.  In  Elmore  v.  Stone  ^  it 
was  held  that,  if  a  man  bargains  for  the  purchase  of  goods,  and  desires 
the  vendor  to  keep  them  in  his  possession  for  an  especial  purpose  for 
the  vendee,  and  the  vendor  accepts  the  order,  this  is  a  sufficient  deliv- 
ery of  the  goods  within  the  Statute  of  Frauds.  But  that  case  is  incon- 
sistent with  Carter  v.  Toussaint.^  .  .  . 

CoLTMAN,  J.  It  appears  to  me  that  there  was  a  sufficient  delivery 
and  acceptance  of  the  carriage  in  question  previously  to  Sunday  the 
15th  of  November,  1846,  to  satisfy  the  17th  section  of  the  Statute  of 
Frauds.  In  Elmore  v.  Stone  it  was  held  by  this  court  that,  if  a  man 
bargains  for  the  purchase  of  goods,  and  desires  the  vendor  to  keep 
them  in  his  possession  for  an  especial  purpose  for  the  vendee,  and  the 
vendor  accepts  the  order,  this  is  a  sufficient  delivery  of  the  goods 
within  the  Statute  of  Frauds.  In  Carter  v.  Toussaint,^  Abbott,  C.  J., 
deals  with  that  case  thus :  "  In  the  case  of  Elmore  v.  Stone,  indeed, 
the  custody  was  of  the  same  kind  as  in  this  case.  There  the  plaintiff 
would  have  a  right  to  say  to  the  defendant,  '  You  shall  not  have  the 
horse  until  you  pay  me  the  price ; '  but  the  court  thought  that,  in  con- 
sequence of  the  plaintiff's  having  consented  to  put  the  horse  into 
another  stable,  and  to  keep  it  there  at  the  defendant's  charge,  he  had 
changed  the  character  in  which  he  originally  held  the  horse,  and  instead 
of  holding  him  as  his  own  held  him  for  the  defendant  as  his  livery- 
stable  keeper.  But  there  is  nothing  of  that  kind  in  this  case.  So  long 
as  the  horse  remained  at  the  plaintiff's  stables,  and  before  it  went  to 
Kimpton  Park,  the  plaintiff  was  the  keeper  of  it,  not  as  a  livery-stable 
keeper,  but  as  owner,  and  he  had  a  right  to  retain  it  until  the  money 
was  paid.  Afterwards  by  the  defendant's  desire  the  horse  is  sent  to 
the  park ;  and  if  it  was  sent  there  and  entered  in  the  defendant's  name, 
and  by  his  desire,  I  should  have  thought  that  that  was  an  actual  accept- 
ance of  the  horse.  But  the  evidence  is  that  it  was  entered  in  the 
plaintiff's  name.  The  defendant  therefore  had  no  right  by  law  to  go 
to  the  owner  of  the  park  and  demand  the  possession  of  the  horse, 
because  the  park-keeper  would  not  be  authorized  to  part  with  it  with- 
out the  plaintiff's  order.  Therefore  the  character  of  owner  belongs  to 
the  plaintiff  at  the  time  of  the  sale,  and  remained  unchanged,  notwith- 
standing the  horse  was  sent  to  the  park,  where  it  is  entered  in  his  own 
name  without  any  control  whatever  being  vested  in  the  defendant." 
And  Bayley,  J.,  says :  "  The  case  of  Elmore  v.  Stone  certainly  comes 
very  near  this ;  but  there  is  a  distinction.  In  that  case  the  original 
proprietor  of  the  horse  had  one  stable  in  which  he  kept  horses  as 
»  1  Taunt.  458.  2  5  B.  &  Aid.  855, 1  D.  &  R.  515. 
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owner,  and  another  in  which  he  kept  them  as  a  livery-stable  keeper, 
and  by  removing  the  horse  from  the  one  to  the  other  it  was  considered 
that  he  had  consented  to  divest  himself  of  the  character  of  owner,  and 
conveyed  the  property  in  the  horse  to  the  buyer  without  retaining  any 
lien  for  the  price.    That  was  the  ground  upon  which  the  decision  in 
the  Common  Pleas  was  founded.    I  can  see  nothing  of  that  kind  here. 
There  is  no  consent  on  the  part  of  the  plaintiff  to  divest  himself  of  the 
possession,  or  to  abandon  his  right  to  retain  the  horse  until  the  price 
was  paid."    In  cases  of  this  sort  therefore  it  seems  that  the  question 
will  be,  whether  the  vendor  held  the  subject-matter  of  the   sale   as 
owner,  or  merely  as  a  warehouse  keeper  for  the  vendee.     Looking  at 
the  evidence  in  this  case,  it  appears  to  me  that  there  is  enough  to  shew 
an  agreement  between  the  parties  that  the  plaintiff  should  hold  the 
carriage  as  a  warehouse  keeper  for  the  defendant.    It  was  proved  that 
the  defendant  had  seen  the  carriage,  and  had  had  alterations  made  in 
it,  and  had  expressed  his  intention  to  use  it  a  few  times  before  embark- 
ing it,  so  that  it  might  pass  as  a  second-hand  carriage ;  and  that  at  his 
request  it  was  placed  by  the  plaintiff  in  his  back  shop,  where  it  stood 
at  the  disposal  of  the  defendant.     It  was  further  proved  that  on  Sat- 
urday the  14th  of  November  the  defendant  called  at  the  plaintiff's 
shop,  and  desired  that  a  horse  might  be  hired  for  him,  and  that  the 
carriage  should  be  sent  to  his  house  on  the  following  day  (Sunday)  ; 
which  was  accordingly  done.     In  considering  whether  the  plaintiff  had 
at  this  time  agreed  to  hold  the  carriage  as  the  defendant's  agent,  we 
may  look  at  what  took  place  on  the  Sunday.     Is   it  reasonable  to 
suppose  that  the  plaintiff  would  have  allowed  the  carriage  to  be  used, 
—  which  would  have  reduced  it  to  the  condition  of  a  second-hand  arti- 
cle,—  if  it  had  not  been  well  understood  between  the  jsarties  that  he 
had  ceased  to  be  the  owner  ?    I  can  come  to  no  other  conclusion  than 
that  the  plaintiff  had  assented  to  the  defendant's  proposal  to  keep  the 
carriage  in  the  shop  as  his  the  defendant's  agent.     I  therefore  thmk 
there  was  a  sufficient  delivery  and  acceptance,  independently  of  what 
took  place  on  the  Sunday,  to  satisfy  the  statute,  and  consequently  that 
the  plaintiff  was  entitled  to  the  verdict. 

Maule,  J.  I  also  think  there  was  evidence  for  the  jury  of  a  com- 
plete bargain  and  sale  prior  to  the  Sunday.  It  appears  that  the  car- 
riage had  been  completely  finished  before  that  day  to  the  satisfaction 
of  the  defendant ;  and  that  he  had  had  certain  alterations  made  in  it, 
which  was  to  some  extent  exercising  the  right  of  ownership.  But 
when  the  defendant  directed  the  plaintiff  to  keep  the  carriage  for  him, 
saying  that  he  intended  to  take  it  out  a  few  times,  in  order  to  make  it 
pass  as  a  second-hand  carriage,  he  was  clearly  assuming  to  deal  with  it 
as  his  own.  This,  coupled  Avith  the  fact  of  the  carriage  having  been  at 
the  defendant's  request  sent  to  his  house  on  the  Sunday  for  the  pur- 
pose of  driving  in  the  park,  shews  an  assumption  of  ownership  on  the 
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part  of  the  defendant,  and  an  acquiescence  on  the  part  of  the  plaintiff, 
that  well  justified  the  jury  in  coming  to  the  conclusion  that  the  car- 
riage was  then  no  longer  the  property  of  the  plaintiff,  but  had  become 
the  property  of  the  defendant.  That  which  took  place  on  the  Sunday 
was  no  violation  of  the  statute  29  Car.  2,  c.  7.  And  even  if  it  were,  it 
does  not  the  less  serve  to  throw  light  upon  the  previous  part  of  the 
transaction. 

Ceesswell,  J.  I  am  of  the  same  opinion.  There  was  ample  evi- 
dence from  which  the  jury  might  reasonably  find  a  verdict  for  the 
plaintiff.  There  was  evidence  of  a  specific  bargain  for  the  particular 
carriage,  and  that  when  finished  to  the  defendant's  satisfaction  the 
carriage  was  removed  into  the  back  shop.  That  left  it  equivocal 
whether  it  had  been  accepted  by  the  defendant  and  parted  with  by 
the  plaintiff;  the  result  is  to  be  judged  of  by  the  subsequent  conduct 
of  the  parties.  The  defendant  assumed  to  be  the  owner  by  ordering 
the  carriage  out  for  a  drive.  And  the  plaintiff  by  his  conduct  also 
shews  that  he  no  longer  considered  himself  as  the  owner ;  for  it  is  by 
no  means  probable  that  he  would  have  allowed  the  carriage  to  go  out, 
unless  he  had  considered  the  bargain  to  be  complete.  Using  it  even  for 
a  short  time  would  of  course  materially  depreciate  it.  I  therefore 
think  the  jury  were  warranted  in  finding  that  the  property  in  the 
carriage  had  passed  to  the  defendant  by  what  had  taken  place  prior  to 
the  Sunday,  and  that  the  jDlaintiff  retained  possession  merely  in  the 
character  of  agent. 

V.  Williams,  J.  I  am  of  the  same  opinion.  For  the  reasons  given 
by  my  learned  brothers  I  think  that,  if  the  judge  had  left  it  to  the  jury 
to  say  whether  or  not  there  had  been  a  delivery  and  acceptance  of  the 
carriage  before  the  Sunday,  there  would  have  been  nothing  objection- 
able in  his  so  doing,  and  that  a  verdict  for  the  plaintiff  in  that  case 
would  have  been  justified  by  the  evidence.  Hule  discharged. 


SAUNDERS   c.  TOPP. 
In  the  Exchequer,  June  22, 1849. 

[Reported  in  4  Exchequer  Reports,  390.] 

Debt,  for  the  price  of  ewes,  lambs,  and  sheep,  sold  and  delivered. 
Plea,  nunquatn  indebitatus. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Dorchester 
spring  assizes,  the  following  fiicts  appeared  :  The  defendant  went,  with 
the  plaintiff  to  a  farm  of  the  plaintiff's  at  Lytchett,  and  there  selected 
from  a  flock  forty-five  couple  of  ewes  and  lambs,  which  he  agreed  to 
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buy  at  the  price  of  40s.  a  couple.  He  also  selected  a  stag  sheep  and  a 
dry  ewe  at  40s.  each.  These  he  directed  the  plaintiff's  shepherd  to 
send  to  a  field  of  his  at  Wimborne.  The  plaintiff  had  some  sheep  at 
another  farm  of  his  called  Morden,  which  the  defendant  had  not  seen ; 
and  it  was  in  the  course  of  the  same  day  agreed  between  them  that 
the  plaintiff  should  send  to  the  defendant  at  Wimborne  two  couple  of 
the  ewes  and  lambs  from  the  Morden  farm,  at  the  price  of  40s.  a 
couple.  The  plaintiff's  shepherd  accordingly  drove  the  forty-five 
couple  of  ewes  and  lambs  from  Lytchett,  and  the  two  couple  from 
Morden,  and  also  the  stag  and  dry  ewe,  to  Wimborne,  and  left  them 
there  in  the  defendant's  field.  The  defendant  did  not  see  them  there, 
but  two  days  afterwards  he  sent  his  man  to  fetch  them  to  his  residence 
at  a  place  called  Martin,  about  fourteen  miles  distant  from  Wimborne. 
On  the  arrival  of  the  sheep  at  Martin  the  same  afternoon  the  defendant 
saw  them  and  counted  them  over,  and  said,  "  It  is  all  right."  He  also 
said  with  respect  to  the  sheep  from  Morden,  "  They  will  not  match 
very  well  with  those  that  I  have  got."  The  following  day  the  defend- 
ant wrote  to  the  plaintiff,  complaining  that  the  latter  had  not  sent  the 
same  sheep  which  he  had  bought,  and  stating  that  unless  the  plaintiff 
allowed  a  deduction  of  £2  from  the  price  he  would  not  pay  for  them, 
and  that  the  plaintiff  might  take  them  away.  The  plaintiff  insisted 
that  the  sheep  were  the  same,  and  refused  to  make  any  abatement  in 
the  price,  whereupon  the  defendant  sent  the  sheep  back.  It  was  sub- 
mitted on  the  part  of  the  defendant  that  the  bargain  for  the  sheep  at 
Lytchett  and  the  sheep  at  Morden  was  one  transaction,  and  the  contract 
was  void  under  the  17th  section  of  the  Statute  of  Frauds,  29  Car.  2,  c. 
3,  there  having  been  no  part  payment  or  acceptance  of  the  sheep.  The 
learnedjudge  ruled  thatthere  was  evidence  of  the  acceptance  of  theforty- 
five  couple,  and  left  it  to  the  jury  to  say  whether  there  was  a  separate 
bargain  for  the  forty-five  couple,  or  whether  the  whole  were  all  included 
in  one  bargain ;  and  he  directed  the  jury  to  find  for  the  defendant  if 
they  thought  that  there  was  only  one  bargain  for  the  whole;  but  if  they 
were  of  opinion  that  there  had  been  a  separate  bargain  for  the  forty-five 
couple,  then  they  should  find  for  the  plaintiff.  The  jury  found  that 
there  was  a  distinct  bargain  for  the  forty-five  couple  only.  The  verdict 
was  then  entered  for  the  plaintiff,  leave  being  reserved  for  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  there 
was  no  evidence  of  acceptance  to  satisfy  the  Statute  of  Frauds. 

Orowder  in  last  Easter  tenn  obtained  a  rule  nisi  accordingly,  against 
which 

Barstow  now  shewed  cause.  The  jury  have  found  that  there  were 
two  distinct  contracts,  one  for  the  forty-five  couple  and  the  other  for 
the  two.  There  was  abundant  evidence  of  the  acceptance  of  the 
forty-five.  They  were  not  only  sent  by  the  defendant's  direction  to 
his  field  at  Wimborne,  which  of  itself  would  be  a  delivery,  but  the 
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defendant  afterwards  sent  his  servant  to  fetch  them  away,  and  bring 
them  to  his  residence  at  Martin.  Dodsley  v.  Varley^  shews  that 
those  facts  are  evidence  of  an  acceptance.  [Paeke,  B.  His  rejecting 
them  after  that  would  be  of  no  avail  unless  they  were  not  according  to 
the  contract.]  Even  if  the  forty-seven  couple  had  been  purchased 
under  one  contract,  which  the  jury  have  negatived,  acceptance  of  the 
forty-five  couple  woald  have  satisfied  the  statute.  Scott  v.  The  East- 
ern Counties  Railway  Company.^ 

Crowder  and  Montague  Smith,  in  support  of  the  rule.  There  was 
no  evidence  of  acceptance.  The  sheep  were  sent  to  a  field  which  the 
defendant  occupied  at  a  distance  from  his  place  of  residence.  It  is 
true  that  he  sent  his  servant  to  fetch  them  away,  but  that  was  for  the 
purpose  of  examining  them;  and  when  he  had  done  so,  he  repudiated 
the  bargain.  The  counting  them  and  saying  that  they  were  all  right 
only  meant  that  they  were  right  in  number.  In  Baldey  v.  Parker '  the 
defendant  went  to  the  plaintiflp 's  shop  and  contracted  for  the  purchase 
of  various  articles,  each  of  which  was  under  the  value  of  £10,  but  the 
whole  amounted  to  £70.  A  separate  price  for  each  article  was  agreed 
upon ;  some  the  defendant  marked  with  a  pencil,  others  were  measured 
in  his  presence,  and  others  he  assisted  to  cut  from  larger  bulks.  He 
then  desired  that  an  account  of  the  whole  might  be  sent  to  his  house, 
and  went  away.  A  bill  of  parcels  was  accordingly  sent,  and  afterwards 
the  goods,  when  he  refused  to  accept  them;  and  it  was  held  that  there 
was  no  delivery  and  acceptance  to  satisfy  the  statute.  [PaekiJ,  B. 
That  case  is  an  authority  to  shew  that  the  selecting  particular  articles 
does  not  amount  to  a  receipt  within  the  statute,  but  is  merely  au  agree- 
ment that  the  property  in  the  specific  articles  shall  pass.  At  common 
law  the  property  would  pass  by  the  contract  of  bargain  and  sale ;  but 
in  order  to  satisfy  the  statute,  there  must  be  either  a  part  payment  or 
an  acceptance  and  receipt  of  the  goods.]  In  the  case  of  a  purchase 
fi-om  the  bulk,  the  sale  is  not  complete  until  a  portion  has  been  deliv- 
ered and  accepted.  The  purchaser  has  a  right  to  have  an  opportunity 
of  examining  the  article  delivered  to  him,  and  of  refusing  it,  if  not  the 
same  as  he  purchased.  Hanson  v.  Armitage.^  Here  there  was  a  deliv- 
ery at  the  field,  but  no  acceptance  thereafter ;  for  the  defendant  was 
not  present  to  exercise  an  option,  and  his  servant  was  not  his  agent  to 
accept,  but  only  to  receive  the  sheep.  The  cases  as  to  the  dehvery  to 
a  carrier  or  a  wharfinger  are  in  point.  [Pabke,  B.  There  are  authori- 
ties to  shew  that  if  a  person  selects  and  puts  a  mark  on  a  particular 
article,  intending  to  take  possession  of  it  as  his  own  property,  that  is 
evidence  for  the  jury  of  an  acceptance.  Hodgson  v.  Le  Bret,"*  Ander- 
son V.  Scot.^]     Those  decisions  are  at  variance  with  Baldey  v.  Parker.' 

1  12  A.  &  E.  632.  2  12  M.  &  W.  33.  3  2  B.  &  C.  37. 

<  5  B.  &  Aid.  557.  5  1  Campb.  234.  6  1  Campb.  235,  note. 
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[Pakkb,  B.  That  case  only  decides  that  under  the  ch'cumstances  there 
was  no  acceptance  and  receipt.  Here  the  defendant  clearly  receives 
the  sheep,  if  his  selecting  them  is  an  acceptance  of  them.  In  Hanson 
V.  Armitage  ^  there  was  no  acceptance  by  the  buyer  of  the  goods.  J  The 
receipt  contemplated  by  the  statute  is  a  receipt  with  an  intention  to 
accept  the  goods.  In  Norman  v.  Phillips  '^  the  defendant,  a  builder  at 
WalUngford,  gave  the  plaintiff,  a  timber  merchant  in  London,  a  verbal 
order  for  timber,  directing  it  to  be  sent  to  a  certain  railway  station  to 
be  forwarded  to  him  at  Wallingford,  as  had  been  the  practice  of  the 
parties  on  previous  dealings.  The  timber  was  accordingly  sent,  and 
arrived  at  the  WalUngford  station,  of  which  the  defendant  was  informed 
by  the  railway  clerk,  but  refused  to  take  it ;  and  it  was  held  that  there 
was  no  suifioient  evidence  to  warrant  the  jury  in  finding  such  an  accept- 
ance as  satisfied  the  statute.  [Paee^:,  B.  There  had  been  no  selection 
of  the  timber.]  The  acceptance  and  receipt  must  be  such  as  to  pass 
the  property  in  the  goods,  so  as  to  enable  the  purchaser  to  maintain 
trover.  Here  the  defendant  merely  directs  that  the  sheep  shall  be  sent 
to  him,  and  he  did  not  receive  them  with  the  intention  of  accepting 
them. 

Paeke,  B.  I  am  of  opinion  that  there  was  evidence  for  the  jury  of 
an  acceptance  and  receipt  of  the  forty-five  couple.  It  is  immaterial 
for  the  present  question  whether  there  was  evidence  of  a  joint  contract, 
for  the  plaintiff  is  at  all  events  entitled  to  retain  his  verdict  for  the 
forty-five  couple.  To  satisfy  the  Statute  of  Frauds,  there  must  be  an 
acceptance  and  a  receipt  of  the  goods.  A  receipt  implies  delivery. 
The  subject  was  fully  considered  by  this  court  in  the  case  of  Farina 
V.  Home,^  and  the  principles  there  laid  down  are  correct.  It  is  con- 
tended that,  under  the  statute,  the  acceptance  must  follow  the  delivery. 
That,  however,  it  is  unnecessary  to  decide ;  for  here  there  is  evidence 
to  go  to  the  jury  of  a  subsequent  acceptance,  since  the  defendant  had 
not  merely  an  opportunity  of  looking  at  the  quality  of  the  sheep  and 
selecting  them ;  but  after  that  he  directs  them  to  be  sent  to  his  field  at 
Wimborne,  and  instead  of  going  there  to  examine  them,  as  he  was 
bound  to  do  if  he  meant  to  object  to  them,  he  orders  his  servant  to 
take  them  to  another  place,  where  he  receives  them.  So  that  there 
was  evidence  of  an  acceptance  after  the  sheep  were  delivered  at  Wim- 
borne ;  and  the  jury  might  have  concluded  that  the  subsequent  circum- 
stance of  the  defendant  writing  a  letter  to  repudiate  the  contract  was 
a  mere  after-thought.  If  nothing  had  occurred  but  the  transaction  of 
counting  them  over,  and  the  defendant  had  then  laid  by  for  a  fortnight 
or  three  weeks,  the  jury  might  have  found  an  acceptance.  Here  the 
circumstance  of  the  defendant  having  had  full  opportunity  of  examin- 
ing the  quality  of  the  sheep,  and  merely  coimting  their  number  to  ascer- 
tain whether  it  was  right,  coupled  with  the  fact  of  his  having  actually 
1  5  B.  &  Aid.  557.  2  14  M.  &  "W.  277.  s  16  M.  &  W.  119. 
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selected  them  and  ordered  them  to  be  delivered  at  his  field,  were  evi- 
dence of  an  acceptance  and  receipt  of  the  sheep,  even  supposing  the 
acceptance  must  necessarily  be  contemporaneous  with  the  receipt. 

Aldeeson,  B.     It  is  not  necessary  to  decide  whether,  under  the 
statute,  there  can  be  an  acceptance  prior  to  the  receipt.     My  present 
opinion  is,  that  the  receipt  contemplated  by  the  statute  is  a  receipt  on 
such  terms  as  denotes  an  acceptance.     I  do  not  agree  with  the  case  of 
Anderson  v.  Scot,  which  I  think  required  fuller  consideration.     There 
the  acceptance  was  independent  of  any  receipt,  and  that  is  not  suffi- 
cient to  satisfy  the  statute.     Here  there  was  evidence  of  an  acceptance 
by  the  inspection  and  separation  of  the  sheep  at  the  time  when  they 
were  in  the  vendor's  possession  ;  and  very  slight  evidence  of  the  accept- 
ance of  the  sheep,  when   received,  would  be  suiBcient  to  show  an 
acceptance  coupled  with  the  receipt,  because  they  were  previously 
selected  by  the  vendee  himself     It  is  only  a  question  of  degree.    In 
truth  the  previous  selection  of  the  sheep  is  very  material  to  show  the 
nature  of  the  acceptance  when  the  sheep  were  received.     The  defend- 
ant says,  "  It  is  all  right."     If  he  had  never  seen  the  sheep),  and  there 
had  been  no  previous  acceptance,  his  saying  "  It  is  all  right "  would 
have  had  no  effect ;  but  when  he  had  previously  examined  and  selected 
the  sheep,  it  was  for  the  jury  to  say  whether  he  did  not  mean,  "  These 
are  the  sheep  which  I  selected."     Suppose  in  the  case  of  a  remarkable 
animal,  for  instance  a  horse  with  peculiar  spots,  the  vendee  had  said, 
"  All  right,"  there  could  bo  no  doubt  he  would  mean,  "  This  is  the  horse 
I  bought."     That  shows  the  whole  question  is  one  of  degree  only ;  and 
the  previous  foot  of  selecting  may  well  be  used  as  a  circumstance  from 
which  the  jury  might  properly  infer  an  acceptance  at  the  time  of  the 
receipt. 

RoLFE,  B.  I  concur  with  my  brother  Alderson  in  his  doubt  whether 
under  the  statute  there  can  be  an  acceptance  before  delivery.  On  that 
point,  however,  it  is  not  necessary  to  give  an  opinion,  because  there  is 
clearly  evidence  of  an  acceptance  after  delivery. 

Platt,  B.  I  also  doubt  whether  there  can  be  an  acceptance  before 
dehvery ;  but  here  there  was  a  distinct  contract  in  regard  to  the  forty- 
five  couple,  which  were  sent  to  Wimbome  according  to  the  directions 
of  the  defendant.  He  then  sends  his  drover  to  bring  them  to  a  dis- 
tant place,  where  he  counts  them  over,  and  says,  "  It  is  all  right."  That 
is  evidence  for  the  jury  of  an  acceptance  by  the  defendant  of  the  forty- 
five  couple  which  he  bargained  for.  BiiU  discharged. 
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MOETON  V.  TIBBETT. 
In  the  Queen's  Bench,  May  31,  1850. 

[Reported  in  15  Queen's  Bench  Reports,  428.] 

Debt  for  goods  sold  and  delivered,  and  goods  bargained  and  sold. 
Plea,  nunquam  indebitatus.    Issue  thereon. 

On  the  trial  before  Pollock,  C.  B.,  at  the  Cambridgeshire  spring 
assizes,  1849,  it  appeared  that  the  action  was  brought  to  recover  the 
price  of  fifty  quarters  of  wheat.  On  25th  August,  1848,  the  plaintiff 
sold  the  wheat  to  the  defendant  by  sample.  The  defendant  said  that 
he  would  send  one  Edgley,  a  general  carrier  and  lighterman,  on  the 
following  morning  to  receive  the  residue  of  the  wheat  in  a  lighter  for 
the  purpose  of  conveying  it  by  water  from  March,  where  it  then  was, 
to  Wisbeach ;  and  the  defendant  himself  took  the  sample  away  with 
him.  On  26th  August  Edgley  received  the  wheat  accordingly.  On 
the  same  day  the  defendant  sold  the  wheat  at  a  profit,  by  the  same 
sample,  to  one  Hampson  at  Wisbeach  market.  The  wheat  arrived  at 
Wisbeach  in  due  course  on  the  evening  of  Monday  the  28th  August, 
and  was  tendered  by  Edgley  to  Hampson  on  the  following  morning, 
when  he  refused  to  take  it,  on  the  ground  that  it  did  not  correspond 
with  the  sample.  Up  to  this  time  the  defendant  had  not  seen  the 
wheat ;  nor  had  any  one  examined  it  on  his  behalf.  Notice  of  Hamp- 
son's  repudiation  of  his  contract  was  given  to  the  defendant ;  and  the 
defendant  on  Wednesday  the  30th  August  sent  a  letter  to  the  plain- 
tiff repudiating  his  contract  with  the  plaintiff  on  the  same  ground. 
There  was  no  memorandum  in  writing  of  the  bargain  within  §  17  of 
the  Statute  of  Frauds,  29  Car.  2,  c.  3;  and  it  was  objected  for  the 
defendant  that  there  was  no  evidence  of  acceptance  and  receipt  to  sat- 
isfy the  requirements  of  the  same  section..  The  Lord  Chief  Baron 
overruled  the  objection ;  and  the  counsel  for  the  defendant  addressed 
the  jury  exclusively  on  the  question  of  such  acceptance  and  receipt. 
A  verdict  was  found  for  the  plaintiff,  and  leave  given  to  move  to  enter 
a  nonsuit,  if  the  court  should  think  either  that  there  was  no  evidence 
of  acceptance  and  receipt  or  no  such  evidence  as  justified  the  verdict. 
WorUedge  in  Easter  term,  1849,  obtained  a  rule  nisi  accordingly.  In 
this  term  (May  22d)  '■ 

Andreios  and  G'Malley  shewed  cause.  The  evidence  justified  the 
verdict.  Delivery  to  the  carrier  was  delivery  to  the  defendant  (Dut- 
ton  V.  Solomonson,^  Hart  v.  Sattley  ^),  and  the  re-sale  was  a  strong  indica- 

'  Before  Lord  Campbell,  C.  Ji,  Patteson,  Coleridge,  and  Erie,  JJ. 
2  3  B.  &  P.  582.  3  3  Campb.  529, 
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tion  of  acceptance.     Chaplin  v.  Rogers,^  Blenkinsop  v.  Clayton,^  Edan 
V.  Dudfield "  (recognized  in  Lilly  white  v.  Devereux  *).     The  authorities 
have  been  lately  reviewed  in  Bushel  v.  Wheeler,^  where  the  court  held 
that  it  was  a  question  of  fact,  whether  under  all  the  circumstances 
there  had  been  an  acceptance,  and  that  the  lapse  of  a  reasonable  time 
-without  repudiation  was  itself  some  evidence  of  acceptance.      That 
decision  was  commented  on,  but  not  questioned,  by  the  Court  of  Ex- 
chequer in  Norman  v.  Phillips."   There  the  defendant,  a  builder  at  Wal- 
lingford,  gave  an  order  for  timber  to  be  sent  by  railway  from  London 
to  Wallingford,  as  had  been  the  practice  on  previous  dealings  between 
the  parties.     The  timber  was  accordingly  sent  to  the  Wallingford  sta- 
tion on  the  19th  of  April ;  defendant  had  notice,  and  did  not  rejDudiate 
till  28th  of  May.     It  was  held  that,  although    according  to  Bushel 
V.  Wheeler '  it  could  not  be  denied  that  there  was  a  scintilla  of  evi- 
dence of  acceptance,  yet  there  was  not  enough  to  warrant  the  jury  in 
finding  an  acceptance.   But  in  Norman  v.  Phillips  "  there  was  no  re-sale 
or  other  act  of  ownership  to  shew  acceptance.     Alderson,  B.,  there 
adopted  the  principle  that  acceptance  under  the  statute  means  "  such 
an  acceptance  as  precludes  the  purchaser  from  objecting  to  the  quaUty 
of  the  goods,  as,  for  instance,  if  instead  of  sending  the  goods  back  he 
keeps  them  or  uses  them ; "  and  he  referred  ^  to  Johnson  v.  Dodgson  ^°  as 
she-sving  that  the  purchaser  is  not  so  precluded  by  his  directing  them  to 
be  sent  by  a  particular  conveyance,  and  their  being  so  sent.    Even  this 
doctrine  cannot  avail  the  defendant,  for  he  did  preclude  himself  by  his 
re-sale  from  objecting  to  the  quality.   In  Bainos  v.  Jevons,-'^  where  there 
had  been  no  re-sale,  nor  indeed  any  act   done  by  the  defendant  in 
respect  of  the  goods,  Alderson,  B.,  said  in  summing  up>  to  the  jury: 
"  The  question  here  is,  Whether  the  defendant  has  accepted  this  fire- 
engine  ?     We  find  that  the  defendant  takes  a  person  to  look  at  it,  and 
says  who  is  likely  to  want  it.    You  Avill  say  whether  that  is  not  a  deal- 
ing with  it  as  his  own;  and  when  another  witness  asks  him  what  he  is 
going  to  do  with  it,  the  defendant  does  not  say  that  it  is  not  his ;  but 
he  replies,    'I  know  what  I  am  going  to  do  with  it.'     And  in  his 
observations  to  Mr.  Neal  he  speaks  as  if  it  were  his  own.     You  will 
consider  whether  this  convinces  you  that  the  defendant  treated  this 
fire-engine  as  his  own,  and  dealt  with  it  as  such ;  for  if  so,  the  plaintiff 
is  entitled  to  a  verdict."    Here  the  bulk  was  delivered,  and  the  defend- 
ant had  an  opportunity  of  inspecting  it  and  of  ascertaining  that  the 
quantity  and  quality  were  in  conformity  with  the  contract.     [Eele,  J. 
The  purchaser  has  a  right  to  object  that  tlie  bulk  does  not  correspond 
with  the  sample  after  acceptance  within  the  Statute  of  Frauds.    Lokd 

1  1  East,  192.  2  7  Taunt.  597.  3  i  q.  b.  302. 

4  15  M.  &  W.  285.  5  8  Jurist,  532,  15  Q.  B.  442,  note. 

6  14  M.  &  W.  277.  7  8  Jurist,  532.  s  i4  M  &  W  277 
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Campbell,  C.  J.  The  acceptance  under  the  statute  is  merely  instead  of 
a  memorandum ;  where  there  is  a  memorandum,  the  purchaser  may 
repudiate  the  goods  if  they  do  not  agree  with  the  sample.] 

Worlledffe  and  Couch,  contra.  The  question  is,  not  whether  there 
was  any  evidence,  but  whether  there  was  evidence  sufficient  to  justify 
the  verdict.  In  Astey  v.  Emery  ^  barley  was  sent  in  the  mode  of  con- 
veyance directed  by  the  purchaser,  who  appointed  an  agent  to  see  it 
delivered  and  measured  and  put  up,  and  requested  time  to  pay,  which 
was  allowed  him ;  yet  it  was  held  that  this  did  not  amount  to  an 
acceptance.  In  Tempest  v.  Fitzgerald  -  the  vendee  had  exercised  acts 
of  ownership,  yet  it  was  held  that  there  was  no  acceptance ;  and 
Carter  «.  Toussaint'  is  to  the  same  effect;  In  Bushel  v.  Wheeler* 
there  was  unreasonable  delay  before  the  goods  were  repudiated ;  here 
the  repudiation  was  prompt.  The  re-sale  is  nothing.  The  defendant 
never  examined  the  wheat :  he  made  over  his  bargain  to  Hampson ; 
and  Hampson,  who  was  in  the  defendant's  place,  and  whose  act  is 
adopted  by  the  defendant,  repudiated  the  wheat  on  its  delivery  to  him. 
In  Chaplin  v.  Rogers  ^  the  sub-vendee  accepted  and  took  away  the 
goods.  Re-sale  by  vendee  and  payment  to  him  do  not  destroy  the 
vendor's  right  of  stoppage  in  transitu.  Craven  v.  Ryder .^  That  there 
can  be  no  acceptance  so  long  as  the  purchaser  has  the  right  of  object- 
ing to  the  quantity  or  quality  of  the  goods  is  established,  not  only 
by  Norman  v.  Phillips,'  but  by  Howe  v.  Palmer,'  Hanson  v.  Armi- 
tage,'  Smith  v.  Surilian,^°  and  Acebal  v.  Levy." 

Cur.  adv.  vult. 

LoED  Campbell,  C.  J.,  now  delivered  judgment. 

In  this  case  the  question  submitted  to  us  is,  whether  there  was  any 
evidence  on  which  the  jury  could  be  justified  in  finding  that  the  buyer 
accepted  the  goods  and  actually  received  the  same,  so  as  to  render 
him  liable  as  buyer,  although  he  did  not  give  any  thing  in  earnest  to 
bind  the  bargain  or  in  part  payment,  and  there  was  no  note  or  memo- 
randmn  in  writing  of  the  bargain. 

It  would  be  very  difficult  to  reconcile  the  cases  on  this  subject ;  and 
the  difference  between  them  may  be  accounted  for  by  the  exact  words 
of  the  17th  section  of  the  Statute  of  Frauds  not  having  been  always 
had  in  recollection.  Judges  as  well  as  counsel  have  supposed  that, 
to  dispense  with  a  written  memorandum  of  the  bargain,  there  must 
first  have  been  a  receipt  of  the  goods  by  the  buyer,  and  after  that  an 
actual  acceptance  of  the  same.  Hence  perhaps  has  arisen  the  notion 
that  there  must  have  been  such  an  acceptance  as  would  preclude  the 

1  4  M.  &  S.  262.  2  3  B.  &  AM.  680.  3  5  B.  &  Aid.  855. 

*  15  Q.  B.  442,  note ;  8  Jurist,  532.  5  i  East,  192. 

6  6  Taunt.  433.  7  14  M.  &  "W.  277.  8  3  b.  &  Aid.  321. 

9  5  B.  &  Aid.  567.  w  9  B.  &  C.  561.  "  10  Bing.  877,  384. 
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buyer  from  questioning  the  quantity  or  quality  of  the  goods,  or  in  any 
way  disputing  that  the  contract  has  been  fully  perfoi-med  by  the 
vendor.  But  the  words  of  the  act  of  Parliament  are  [stating  them]. 
It  is  remarkable  that,  notwithstanding  the  importance  of  having  a 
written  memorandum  of  the  bargain,  the  Legislature  appears  to  have 
been  willing  that  this  might  be  dispensed  with  where  by  mutual  con- 
sent there  has  been  part  performance.  Hence  the  payment  of  any 
sum  in  earnest  to  bind  the  bargain  or  in  part  payment  is  sufficient. 
The  same  effect  is  given  to  the  corresi^onding  act  by  the  vendor 
of  delivering  part  of  the  goods  sold  to  the  buyer,  if  the  buyer 
shall  accept  such  part  and  actually  receive  the  same.  As  part 
payment  however  minute  the  sum  may  be  is  sufficient,  so  part 
delivery  however  minute  the  portion  may  be  is  sufficient.  This 
shews  conclusively  that  the  condition  imposed  was  not  the  complete 
fulfilment  of  the  contract  to  the  satisfaction  of  the  buyer.  In  truth 
the  effect  of  fulfilling  the  condition  is  merely  to  waive  written 
evidence  of  the  contract  and  to  allow  the  contract  to  be  established 
by  parol  as  before  the  Statute  of  Frauds  passed.  The  question  may 
then  arise,  whether  it  has  been  performed  either  on  the  one  side  or  the 
other.  The  acceptance  is  to  be  something  which  is  to  precede  or  at 
any  rate  to  be  contemporaneous  with  the  actual  receipt  of  the  goods, 
and  is  not  to  be  a  subsequent  act  after  the  goods  have  been  actually 
received,  weighed,  measured,  or  examined.  As  the  act  of  Parliament 
expressly  makes  the  acceptance  and  actual  receipt  of  any  part  of  the 
goods  sold  sufficient,  it  must  be  open  to  the  buyer  to  object  at  all 
events  to  the  quantity  and  quality  of  the  residue,  and  even  where 
there  is  a  sale  by  sample  that  the  residue  offi3red  does  not  coiTespond 
with  the  sample.  We  are  therefore  of  opinion  that,  whether  or  not  a 
delivery  of  the  goods  sold  to  a  carrier  or  any  agent  of  the  buyer  is 
sufficient,  still  there  may  be  an  acceptance  and  receipt  within  the 
meaning  of  the  act  without  the  buyer  having  examined  the  goods 
or  done  any  thing  to  preclude  him  from  contending  that  they  do  not 
correspond  with  the  contract.  The  acceptance  to  let  in  parol  evi- 
dence of  the  contract  appears  to  us  to  be  a  different  acceptance  from 
that  which  affords  conclusive  evidence  of  the  contract  having  been 
ftilfllled. 

We  are  therefore  of  opinion  in  this  case  that,  although  the  defendant 
had  done  nothing  which  would  have  precluded  him  from  objecting 
that  the  wheat  delivered  to  Edgley  was  not  according  to  the  contract, 
there  was  evidence  to  justify  the  jury  in  finding  that  the  defendant 
accepted  and  received  it. 

We  will  now  examine  the  cases  which  are  supposed  to  prove  the 
doctrine  that  there  can  be  no  acceptance  within  the  meaning  of  the 
Statute  of  Frauds  unless  the  buyer  is  precluded  from  objecting  that 
the  vendor  has  not  fully  performed  the  contract  on  his  part.    The  firet 
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of  these  was  Howe  v.  Palmer,^  which  we  clearly  think  was  well 
decided,  although  we  cannot  concur  in  all  the  reasons  given  for  the 
decision.  There  the  only  evidence  of  acceptance  and  receipt  was  that 
the  agent  of  the  vendor  who  had  verbally  sold  to  the  defendant  twelve 
bushels  of  tares,  part  of  a  larger  quantity  in  the  vendor's  possession, 
had  measured  oif  twelve  bushels  of  the  tares,  and  set  them  apart  for 
the  purchaser.  According  to  the  contract  they  were  to  remain  in  the 
possession  of  the  vendor  till  called  for.  The  purchaser  therefore 
neither  had  accepted  nor  received  the  goods.  Abbott,  C.  J.,  does  say: 
"If  he  had  once  accepted  lie  could  not  afterwards  make  any  objection, 
even  if  it  turned  out  that  the  tares  did  not  correspond  with  the 
sample."  But  this  observation  was  quite  unnecessary  for  the  deter- 
mination of  the  case ;  and,  with  the  most  sincere  respect  to  the  great 
judge  from  whom  it  fell,  we  do  not  think  that  it  is  applicable.  The 
proper  ratio  decidendi  seems  to  us  to  be  given  by  Holroyd,  J.,  where 
he  says :  "  In  this  case  there  has  been  no  actual  receipt  of  any  part  of 
the  goods  sold  within  the  usual  meaning  of  the  term,  and  I  think  that 
what  has  been  done  ought  not  to  be  considered  in  point  of  law  as  an 
acceptance.  For  supposing  that  it  was  made  part  of  the  contract  in 
this  case  that  the  seller  should  set  apart  and  measure  the  thing  sold, 
that  would  not  make  the  act  of  measuring  amount  to  a  virtual  accept- 
ance or  receipt  of  the  goods  by  the  buyer."  The  next  case  relied  upon 
is  Tempest  v.  Fitzgerald,^  where  in  an  action  for  the  price  of  a  horse 
that  had  died  after  the  time  when  he  was  sold  by  parol  and  before  he 
was  delivered  or  paid  for,  the  question  arose  upon  whom  the  loss 
should  fall.  The  only  evidence  of  acceptance  and  receipt  was  that, 
whUe  the  horse  remained  in  the  possession  of  the  vendor,  the  pur- 
chaser made  his  servant  gallop  the  horse  and  gave  some  directions 
about  his  treatment,  requesting  that  he  might  be  kept  by  the  vendor  a 
week  longer.  The  court  held  that  there  had  been  no  acceptance  and 
receipt  of  the  horse  by  the  purchaser.  But  the  case  has  little  con- 
nection with  the  doctrine  contended  for,  that  there  must  be  an  oppor- 
tunity for  the  vendor  to  inspect  the  quality  of  the  thing  sold ;  and 
Abbott,  C.  J.,  founds  his  judgment  upon  this  consideration,  that  the 
defendant  had  no  right  of  property  in  the  horse  till  the  price  was  paid, 
and  could  not  till  then  exercise  any  act  of  ownership  over  him. 
Holroyd,  J.,  says :  "  There  is  no  evidence  to  shew  that "  the  vendor 
"  had  ever  parted  with  the  possession "  of  the  horse.  Next  comes 
Hanson  v.  Armitage.'  There  the  vendor,  who  resided  in  London, 
having  been  in  the  habit  of  selling  goods  to  a  customer  in  the  country 
and  of  delivering  them  to  a  wharfinger  to  be  forwarded  by  the  first 
ship,  in  pursuance  of  a  verbal  order  from  the  customer  delivered  a 
parcel  of  goods  to  the  wharfinger  to  be  forwarded  in  the  usual  manner. 
The  customer  had  done  nothing  beyond  giving  the  verbal  order  for 
1  3  B.  &  Aid.  321.  2  8  B.  &  Aid.  680.  3  5  b.  &  Aid.  557. 
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the  goods.  Abbott,  C.  J.,  in  a  very  few  words  delivered  the  jildg- 
ment  of  the  court  that  an  action  could  not  be  maintained  for  the  price 
of  the  goods,  on  the  ground  that  the  acceptance  in  this  case  not  being 
by  the  party  himself  was  not  sufficient,  refen-ing  to  Howe  v.  Palmer,^ 
where  he  says :  "  It  was  held  that  there  could  be  no  actual  acceptance 
so  long  as  the  buyer  continued  to  have  a  right  to  object  either  to  the 
quantum  or  quality  of  the  goods."  But  the  decision  may  well  stand 
on  other  grounds ;  and  we  may  observe  that  it  is  an  actual  receipt  of 
the  goods  which  the  statute  requires,  and  not  an  actual  acceptance. 
Carter  v.  Toussaint^  was  likewise  relied  upon,  but  it  was  merely 
(like  Tempest  v.  Fitzgerald  ^)  a  case  of  a  sale  by  parol  of  a  horse  that 
remained  always  in  the  possession  and  under  the  control  of  the. 
vendor,  so  that  he  could  not  have  been  accepted  and  received  by  the 
purchaser.  Abbott,  C  J.,  says :  "  The  j)laintiff's  character  of  owner 
remained  unchanged  fi-om  first  to  last."  The  next  case  is  Smith  v. 
Surman,*  and  there  after  a  sale  of  timber  by  parol  the  purchaser  had 
offered  to  sell  the  butts,  and  had  given  some  directions  about  cross- 
cutting  the  timber ;  but  the  evidence  clearly  proved  that  the  whole 
continued  to  remain  in  the  possession  of  the  vendor.  The  court,  as 
might  have  been  expected,  held  that  there  could  be  no  receipt  by  the 
purchaser  while  the  possession  of  the  goods  remained  with  the 
vendor.  A  very  learned  judge,  my  brother  Parke,  does  unnecessarily 
add :  *  "  That  the  later  cases  have  established  that,  unless  there  has  been 
such  a  dealing  on  the  part  of  the  purchaser  as  to  deprive  him  of  any 
right  to  object  to  the  quantity  or  quality  of  the  goods,  or  to  deprive 
the  seller  of  his  right  of  Uen,  there  cannot  be  any  part  acceptance." 
That  there  can  be  no  acceptance  and  receipt  by  the  purchaser  while 
the  lien  of  the  vendor  remains  is  clear  enough,  for  the  vendor's  lien 
necessarily  supposes  that  he  retains  the  possession  of  the  goods ;  but 
I  must  be  permitted  to  doubt  whether  the  cases  referred  to  have 
established  the  residue  of  the  rule.  The  last  case  cited  on  behalf  of 
the  defendant  was  ISTormau  v.  Phillips.^  This  case  very  much 
resembled  Hanson  v.  Armitage,'  and  presented  no  stronger  evidence 
of  acceptance  and  receipt.  The  defendant  living  at  Wallingford  gave 
the  plaintiflj  a  timber  merchant  in  London,  a  verbal  order  for  timber, 
directing  it  to  be  sent  to  the  Paddington  station  of  the  Great  Western 
Eailway  so  that  it  might  be  forwarded  to  him  at  Wallingford.  The 
timber  was  accordingly  forwarded  to  the  Wallingford  station ;  but 
the  defendant  being  informed  of  its  arriAal  refused  to  have  any  thing 
to  do  with  it.  The  court  held  that  although  there  might  be  a  scintilla  of 
evidence  for  the  jury  of  an  acceptance  of  the  timber  within  the  Statute 
of  Frauds,  yet  there  was  not  sufficient  to  warrant  them  in  finding  that 

1  3  B.  &  Aid.  321.  2  5  B.  &  Aid.  855.  a  3  b.  &  Aid.  680. 

^  9  B.  &  C.  561.  5  9  B.  &  C.  577.  6  14  M.  &  W  277. 

■J  5  B.  &  Aid.  557. 
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there  was  such  an  acceptance ;  and  the  court  set  aside  a  verdict  for 
the  plaintiif  as  not  warranted  by  the  evidence.  Alderson,  B.,  says : 
"  The  true  rule  appears  to  me  to  be  that  acceptance  and  delivery  under 
the  Statute  of  Frauds  means  such  an  acceptance  as  precludes  the  pur- 
chaser from  objecting  to  the  quality  of  the  goods."  He  adds  what, 
with  great  deference,  is  a  better  reason :  "  The  carrier  is  only  an  agent 
for  the  purpose  of  carrying ,  and  here  the  purchaser  himself  imme- 
diately refused  to  take  the  goods.''  It  was  upon  this  reason  that  the 
rest  of  the  court  appears  to  have  proceeded. 

If  there  were  such  a  rule  as  is  contended  for  it  would  be  decisive 
against  the  plaintiff  in  this  case,  for  the  defendant  never  had  an  oppor- 
tunity of  examining  the  goods  sold :  there  is  no  evidence  that  Edgley 
was  his  agent  for  that  purpose ;  and  he  had  done  nothing  to  preclude 
him  from  objecting  to  the  quality  of  the  wheat.  But  if  there  be  no 
such  rule,  then  surely  there  was  evidence  to  submit  to  the  jury  and  to 
justify  them  in  finding  an  acceptance  and  receipt.  He  specially  sent 
Edgley  to  receive  the  wheat :  after  the  delivery  of  the  wheat  to  his 
agent  and  when  it  was  no  longer  in  the  possession  of  the  vendor, 
instead  of  rejecting  it  as  in  other  cases,  he  exercised  an  act  of  owner- 
ship over  it  by  re-selling  it  at  a  profit,  and  altering  its  destination  by 
sending  it  to  another  wharf,  there  to  be  delivered  to  his  vendee.  The 
wheat  was  then  constructively  in  his  own  possession ;  and  could  such 
a  re-sale  and  order  take  place  without-his  having  accepted  and  received 
the  commodity?  Does  it  lie  in  his  mouth  to  say  that  he  has  not 
accepted  that  which  he  has  re-sold  and  sent  on  to  be  delivered  to 
another?  At  any  rate  is  not  this  evidence  from  which  such  an 
acceptance  and  receipt  may  be  inferred  by  the  jury  ?  Upon  similar 
evidence  the  finding  of  an  accejjtance  and  receipt  h-as  been  sanctioned 
by  very  eminent  judges.  In  Hart  v.  Sattley,^  where  goods  had  been 
verbally  ordered  to  be  sent  from  London  to  Dartmouth,  and  were  sent 
by  a  carrier  employed  by  the  defendant,  and  were  not  proved  to  have 
been  rejected  by  him,  although  there  was  no  proof  that  they  had  come 
to  his  hands,  Chambre,  J.,  is  reported  to  have  said :  "  I  think  under 
the  circumstances  of  this  case  the  defendant  must  be  considered  as 
having  constituted  the  master  of  the  ship  his  agent  to  accept  and 
receive  the  goods."  The  plaintiff  recovered  a  verdict  which  was  not 
disturbed.  In  Chaplin  v.  Rogers,^  where  a  stack  of  hay  being  sold  by 
parol  to  the  defendant  he,  without  paying  for  it  or  removing  it,  re-sold 
a  part  of  it  to  another  person  who  took  it  away,  and  the  jury  found 
that  the  defendant  had  accepted  and  received  the  stack  of  hay,  Lord 
Kenyon  said  :  "  The  question  was  specifically  left  to  the  jury  whether 
or  not  there  were  an  acceptance  of  the  hay  by  the  defendant,  and  they 
have  found  that  there  was,  which  puts  an  end  to  any  question  of  law." 
"  Here  the  defendant  dealt  with  this  commodity  afterwards  as  if  it 
1  3  Campb.  528.  2  1  East,  192. 
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were  in  his  actual   possession;    for   he    sold   part   of  it  to  another 
person."     "The  other  judges  agreed  that  there  was  sufficient  evidence 
of  a  delivery  to    and  acceptance    by  the    defendant  to  leave  to  the 
jury."     And  the  verdict  for  the  ijlaintifF  was  confirmed.     So  in  Blen- 
Mnsop  «.  Clayton,!    Gibbs,  C.  J.,  and  the  whole  Court  of  Common 
Pleas,  agreed  that  if  a  person  who  has  contracted  for  the  purchase 
of  goods  offers  to  re-sell  them  as  his  own,  whether  this  be  proof  of 
an  acceptance  and  receipt  of  the  goods  by  himself  is  a  question  for 
the  jury.      I  will    only  further  mention  the  well-considered  case  of 
Bushel  V.  Wheeler,^  decided  in  this  court.      The  defendant  residing 
in  Herefordshire  had  verbally  ordered  goods  from  a  manufacturer  at 
Bristol ;    according   to  his  orders   they  were   sent  to  Hereford  and 
deposited  in  a  warehouse  there.     After  they  had  been  a  considerable 
time  there  the  defendant  repudiated  them.      In  an  action  for  the  price 
before  a  most  learned  and  cautious  judge,  Mr.  Justice  Erskine,  it  was 
left  to  the  jury  whether  upon  the  evidence  the  buyer  had  accepted 
and  received  the  goods ;  and  the  verdict  was  for  the  defendant,  with 
liberty  to  enter  a  verdict  for  the  plaintiff  if  the  court  should  be  of 
opinion  that  there  was  an  acceptance.      A  rule  to  shew  cause  was 
granted ;  and  cause  being  shewn  the  court  unanimously  approved  of 
the  direction,  but  declined  to  take  upon  themselves  to  enter  a  verdict 
for  the  jjlaintiff,  and  made  a  rule  absolute  for  a  new  trial.     I  particu- 
larly rely  upon  the  pointed    language  in  that  case  of  my   brother 
Coleridge,  who,  after  observing  that  the  acceptance  required  by  the 
statute  must  bo  very  clear  and  unequivocal,  says  that  it  may  be  con- 
structive;   and  adds  that    "it  is  a    question  for   the   jury,  whether 
under  all  the  circumstances  "  "  the  acts  which  the  buyer  does  or  for- 
bears to  do  are  an  acceptance  or  otherwise." 

These  are  express  decisions  through  a  long  course  of  years  that 
there  may  be  an  acceptance  and  receipt  of  goods  by  a  purchaser 
within  the  Statute  of  Frauds,  although  he  has  had  no  opportunity  of 
examining  them,  and  although  he  has  done  nothing  to  preclude  himself 
from  objecting  that  they  do  not  correspond  with  the  contract.  We 
approve  of  these  decisions,  thinking  that  they  do  not  infringe  upon 
the  Statute  of  Frauds  and  that  they  conduce  to  fair  dealing  in 
trade. 

We  are  therefore  of  opinion  that  in  this  case  the  rule  for  entering  a 
nonsuit  should  be  discharged.  Jiule  discharged. 

1  7  Taunt,  597.  a  8  Jurist,  532,  15  Q.  B.  442,  note. 
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MEREDITH  v.  MEIGH  and  Othees. 
In  THE  Queen's  Bench,  May  26,  1853. 

[Reported  in  2  Ellis  ^  Blackburn,  364.] 

Action  for  goods  sold  and  delivered.  Plea,  general  traverse  of  the 
declaration.    Issue  thereon. 

At  the  trial  before  Crompton,  J.,  at  the  last  Bodmin  assizes,  it 
appeared  that  the  defendants  were  manufacturers  of  earthenware  at 
the  potteries  in  Staffordshire.  The  plaintiff  was  resident  in  Cornwall. 
On  12th  April,  1850,  the  defendants  at  Handley  in  Staffordshire 
verbally  ordered  from  a  person  of  the  name  of  Close,  who  was  the 
agent  of  the  plaintiff  there,  a  cargo  of  china-stone  clay  to  be  sent  by 
sea  by  the  plaintiff,  consigned  to  the  Anderton  Carrying  Company, 
Liverpool,  for  the  defendants,  and  to  be  insured  by  plaintiff  on  their 
account.  The  ordinary  mode  of  transmitting  clay  from  Cornwall  to  the 
potteries  is  by  sea  to  the  Mersey,  and  thence  by  inland  navigation  to 
the  potteries.  The  Anderton  Carrying  Company  are  public  carriers 
on  the  inland  navigation  from  the  Mersey  to  the  potteries,  as  was  well 
known  to  all  the  parties.  No  vessel  was  named  at  the  time' the  order 
was  given.  Close  wrote  to  his  principal  the  plaintiff  advising  him  of 
the  order,  and  received  an  answer  to  the  effect  that  the  order  should 
be  complied  with  and  the  cargo  sent  by  the  sloop  Marietta,  and 
the  bill  of  lading  sent  to  the  Anderton  Carrying  Company ;  but 
that  there  were  no  facilities  for  effecting  an  insurance  in  Cornwall,  and 
that  the  purchasers  had  better  effect  the  insurance  themselves,  which 
Close  communicated  to  the  defendants.  Enclosed  either  in  this  letter 
or  in  a  subsequent  one,  it  did  not  on  the  evidence  appear  clearly 
which,  was  a  copy  of  the  bill  of  lading,  expressing  that  the  goods  were 
shipped  on  the  18th  April  deliverable  to  the  order  of  the  Anderton 
Carrying  Company,  Liverpool.  This  was  not  signed  by  the  master 
(probably,  it  was  suggested,  because  the  shipment  was  not  then  com- 
plete), and  seemed  to  be  sent  for  the  information  of  Meigh  &  Co. 
Close  wrote  to  the  Anderton  Carrying  Company,  inclosing  the 
unsigned  copy  of  the  bill  of  lading,  and  instructing  them  when  they 
should  receive  the  bill  of  lading  itself  to  act  upon  it  and  forward  the 
cargo  to  Meigh  &  Co.  at  Handley.  The  shipment  was  complete  on 
the  22d  April,  and  the  bill  of  lading  which  was  then  signed  was  sent 
by  the  plaintiff  to  the  Anderton  Carrying  Company  by  post.  The 
sloop  Marietta  sailed  on  22d  April,  and  was  lost  at  sea  with  her  cargo 
on  board  on  26th  April.  There  was  no  distinct  evidence  of  the 
precise  dates  at  which  the  Anderton  Carrying  Company  received  the 
bill  of  lading  and  at  which  the  defendants  received  the  communi- 
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cations.  They  were  sent  by  post ;  and  though  the  letters  produced  at 
the  trial  bore  postmarks,  these  were  illegible,  and  the  course  of  post 
from  Cornwall  to  Liverpool  and  Staffordshire  appeared  not  to  be  very 
regular ;  but  there  was  evidence  from  which  it  niight  be  inferred  that 
the  bill  of  lading  had  been  received  by  the  Anderton  Carrying 
Company  on  26th  of  April,  before  the  vessel  was  lost,  and  that  the 
defendants  at  the  potteries  had  on  25th  April  received  notice  that  the 
bill  of  lading  was  forwarded  to  the  Anderton  Carrying  Company.  On 
4th  May  the  plaintiff  received  intelligence  that  the  vessel  was  lost  and 
sent  notice  of  this  fact  to  the  defendants,  which  notice  was  received 
by  the  defendants  on  the  5th  May.  They  then  refused  to  have  any 
thing  to  do  with  the  cargo,  which  was  the  first  thing  which  it  was 
shewn  that  they  had  done  after  giving  the  order.  The  value  of  the 
cargo  was  £83. 

On  these  facts  it  was  objected  that  there  was  nothing  to  bind  the 
contract  within  the  17th  section  of  the  Statute  of  Frauds,  29  Car.  2,  c.3. 
ISTeither  party  asked  to  have  any  specific  question  left  to  the  jury  ;  and 
the  learned  judge  directed  a  verdict  for  the  defendants,  with  leave  to 
enter  a  verdict  for  the  plaintiff  for  £83  if  this  court  should  be  of  opin- 
ion that  there  was  any  evidence  of  an  acceptance  and  receipt  on  which 
the  jury  would  have  been  justified  in  acting.  Jjiitt  in  Easter  term 
obtained  a  rule  nisi  accordingly. 

iSlade,  tSmivA-e,  and  3Liy)iard  now  shewed  cause.  It  is  important  to 
bear  in  mind  the  very  words  of  the  17th  section  of  the  Statute  of 
Frauds :  "  Except  the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same.''  In  the  present  case  there  is  no  j^retext  for 
saying  that  the  defendants  themseh'es  received  any  portion  of  the 
goods ;  the  plaintiff's  ease  must  rest  either  on  the  receipt  of  the  goods 
on  board  the  Marietta,  or  on  the  receipt  by  the  Anderton  Carrying 
Company  of  the  bill  of  lading,  which  is  for  some  purposes  the  symbol  of 
the  goods.  Pu'st,  as  to  the  receipt  by  the  master  of  the  sloop  Marietta, 
it  is  to  be  observed  that  the  verbal  order  was  to  send  the  goods  by 
sea ;  but  no  vessel  was  named.  It  was  left  to  the  vendor  to  select 
what  A-essel  he  liked.  A  delivery  to  a  carrier,  even  if  selected  by  the 
vendor,  is  a  delivery  to  the  purchaser  if  there  is  otherwise  a  binding 
contract ;  but  the  receipt  by  a  carrier,  even  though  selected  by  the 
purchaser,  is  not  sufiielent  to  bind  the  contract  within  the  statute. 
Hanson  /.'.  Armitage,i  Acebal  v.  Levy,^  Johnson  v.  Dodgson.^  The  con- 
trary was  ruled  in  Hart  v.  Sattley,^  but  that  case  was  always  considered 
to  be  overruled  until  it  was  mentioned  apparently  with  approbation  m 
the  judgment  of  this  court  in  Morton  v.  Tibbett.^  Then  the  receipt  of 
the  bill  of  lading  was  after  the  loss  of  the  goods ;  and  it  is  not  possible 
that  there  should  be  an  actual  receipt  of  a  non-existing  thing.     (On 
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examining  the  note  of  the  learned  judge,  it  appeared  that  there  was 
some  evidence,  as  stated  above,  that  the  bill  of  lading  would  in  course 
of  post  be  received  in  Liverpool  before  the  loss  of  the  vessel  on  the 
same  day.)     The  bill  of  lading  is  the  symbol  of  the  property.    The 
receipt  of  the  symbol  cannot  be  an  "actual"  receipt  of  the  goods. 
Farina  v.  Some.^     [Eelb,  J.     Suppose  the  person  who  has  received 
the  bill  of  lading  were  to  sell  it  whilst  the  goods  were  yet  at  sea,  and 
so  transfer  the  property.     Would  not  that  be  an  actual  receipt  of  the 
goods  ?]     The  retention  of  the  symbol  would  be  evidence  of  an  accept- 
ance of  the  goods  (Farina  v.  Home  ^)  ;  and  if  there  was  a  dealing  with 
the  goods  by  the  purchaser  or  by  some  one  under  the  authority  of  the 
purchaser,  that  would  be  sufficient  evidence  of  actual  receipt.    Morton 
V.  Tibbett,^  Bushel  v.  Wheeler.^    And  it  may  be  that  any  actual  deal- 
ing with  the  symbol,  the  bill  of  lading,  so  as  to  alter  the  property  in 
the  goods  before  they  perished  at  sea,  would  have  precluded  the  defend- 
ants from  setting  up  as  a  defence  that  the  goods  which  they  had  dealt 
with  as  owners  had  not  vested  in  them.     But  though  they  might  in 
such  a  case  be  precluded  from  saying  there  was  no  actual  receifit,  it  is 
not  easy  to  see  how  there  could  really  be  an  actual  receipt  consistently 
with  Farina  v.  Home.^     [CKOiiPTOisr,  J.     In  Farina  v.  Home  ^  the  pur- 
chaser received  a  wharfinger's  delivery  warrant;  and  the  court  give 
this  as  the  ground  of  their  judgment:  "This  warrant  is  no  more  than 
an  engagement  by  the  wharfinger  to  deliver  to  the  consignee  or  any 
one  he  may  appoint ;  and  the  wharfinger  holds  the  goods  as  the  agent 
of  the  consignee  (who"  in  that  case  was  "the  vendor's  agent),  and 
his  possession  is  that  of  the  consignee,  until  an  assignment  has  taken 
place,  and  the  wharfinger  has  attorned,  so  to  speak,  to  the  assignee,  and 
agreed  with  him  to  hold  for  him.    Then,  and  not  tiU  then,  the  wharfin- 
ger is  the  agent  or  bailee  of  the  assignee,  and  his  possession  that  of  the 
assignee,  and  then  only  is  there  a  constructive  delivery  to  him."   It  may 
be  made  a  question,  whether  there  is  not  a  difiTerence  in  this  respect 
between  the  assignee  of  a  delivery  order  and  the  original  consignee  of 
a  bill  of  lading.    May  it  not  be  said  that,  though  the  orders  were  given 
by  the  vendor  under  a  parol  contract,  and  consequently  not  binding  on 
the  vendee,  yet  that  the  bill  of  lading  was  an  ofier  on  the  part  of  the 
captain  to  hold  as  bailee  for  the  vendee,  and  that  the  retention  of  the 
bill  of  lading  by  the  vendee  is  an  acceptance  of  that  ofier,  equivalent 
to  the  attornment  of  the  wharfinger  to  the  assignee  of  the  delivery 
order  ?    Lokd  Campbell,  C.  J.    If  the  vendees  choose  in  such  a  case  to 
make  the  contract  of  sale  good,  they  may  sue  the  captain  on  the  con- 
tract in  the  bill  of  lading  without  any  further  act  on  the  captain's  part.] 
That  question  does  not  arise ;  for  the  bill  of  lading  was  never  received 
or  dealt  with  by  the  defendants,  or  by  any  one  having  authority  to 
bind  the  bargain  on  their  account.     It  was  transmitted  by  the  plain- 
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tiff's  agent  Close  to  the  Anderton  Carrying  Company,  and  received  by 
them  as  agents  to  forward.  Had  the  Anderton  Carrying  Company 
received  the  goods  themselves  instead  of  the  symbol,  it  would  not  have 
bound  the  bargain. 

JButt  and  Montague  Smith,  in  support  of  the  rule.  The  bill  of  lad- 
ing was  sent  to  the  vendee's  agent,  and  was  not  returned.  That  is 
evidence  of  dealing  with  the  goods  as  owner,  which  is  evidence  of  accept- 
ance and  receipt.  Morton  v.  Tibbett.^  [Loed  Campbell,  C.  J.  The 
Anderton  Carrying  Comj)any  wt^'re  agents  to  forward  the  goods  and  no 
more.  Where  is  the  evidence  that  the  defendants  exercised  any  domin- 
ion over  the  goods  ?]  They  had  notice  of  the  fact  that  the  bill  of  lad- 
ing had  been  forwarded  to  the  Anderton  Carrying  Company,  who  were, 
if  not  agents  to  accept,  at  all  events  agents  to  receive  the  goods.  Their 
silence  is  evidence  that  they  accepted  the  bill  of  lading.  [Coleeidge,  J. 
If  it  was  their  duty  to  say  any  thing  their  silence  would  be  important. 
But  I  do  not  see  that  they  were  called  uf)on  to  say  or  do  any  thing.] 

Loed  Cajepbell,  C.  J.     I  am  of  opinion  that  there  was  no  evidence 
on  which  the  jury  would  have  been  justified  in  finding  that  any  part  of 
the  goods  in  this  case  were  accepted  and  actually  received.     The  first 
consideration  is,  whether,  where  no  ship  is  named  by  the  vendee,  but 
the  goods  are  ordered  to  be  sent  by  sea,  the  mere  delivery  on  board  a 
ship  mmamed  by  the  vendee,  and  the  signing  by  the  master  of  that 
ship  of  a  bill  of  lading  to  carry  the  goods  for  the  vendee,  is  a  sufficient 
acceptance  and  receipt.     I  think  it  is  not,  and  that  the  case  of  Hart 
V.  Sattlc)'  ^  must  be  considered  overruled  and  not  law.     That  being  so, 
the  mere  shipment  on  board  the  sloop  Marietta,  and  the  signing  of  the 
bill  of  lading  by  which  the  goods  were,  jnirsuant  to  the  verbal  orders 
of  the  defendants,  made  deliverable  to  the  Anderton  Carrying  Com- 
pany, are  not  enough  to  satisfy  the  statute.     What  then  are  the  other 
chcumstances?     That  the  bill  of  lading  was  forwarded  to  the  Ander- 
ton Carrying  Company,  and  received  and  kept  by  them.     That  could 
be  no  evidence  of  an  acceptance  and  receipt  l)y  the  defendants;  for  the 
Anderton  Canying  Company  were  mere  carriers,  having  no  authority  to 
accept  and  receive  the  goods.    But  on  a  day,  which  I  think  we  must 
for  the  purposes  of  this  rule  take  to  be  the  25tli  of  April,  the  defend- 
ants had  notice  of  the  shipment,  and  that  a  bill  of  lading  had  been  for- 
warded to  the  Anderton  Carrying  Company;  and  they  did  nothing  till 
they  heard  of  the  loss  of  the  vessel  on,  as  we  must  take  it,  the  5th  of 
May.    And  the  tiuestion  comes  to  be :  Is  the  silence  and  nonfeasance 
of  the  defendants  from  the  25th  of  April  to  5th  of  May  enough  to 
prove  that  the  defendants  had  constituted  the  captain  of  the  Marietta 
their  agent  to  accept  and  receive  the  goods,  though  he  was  not  so 
before  ?    I  think  it  is  not  enough ;  for  as  my  brother  Coleridge  forcibly 
remarks.  What  were  they  called  upon  to  say  or  do  ?    Their  inaction  did 
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not  cause  the  others  to  alter  theu*  position  at  all.  There  are  no  other 
facts  in  the  case.  I  think  our  decision  is  in  conformity  with  all  the 
cases  except  Hart  v.  Sattley,^  which  I  consider  not  law.  In  Bushel 
V.  Wheeler  ^  the  vendee  ordered  the  goods  to  be  sent  by  a  particular 
ship ;  and  they  were  so  sent  and  left  lying  in  the  warehouse  of  the 
owner  of  that  ship  for  five  months  with  the  vendee's  knowledge.  That 
was  evidence  that  the  vendee  had  constituted  the  owner  of  the  ship, 
who  had  been  agent  to  carry,  his  agent  to  keep  the  goods ;  and  if  he 
had  done  so,  he  had  received  them  himself  So  in  Morton  v.  Tibbett ' 
the  vendee  re-sold  the  goods,  and  altered  the  destination  of  the  goods 
in  the  carrier's  hands ;  and  that  also  was  held  evidence  of  a  receipt. 
Farina  v.  Home  *  is  an  authority  directly  against  the  plaintiff.  I  am 
therefore  of  opinion  that  this  rule  must  be  discharged. 

CoLEEiDGE,  J.  I  am  of  the  same  opinion,  as  I  think  that  the  plain- 
tiff gave  no  evidence  which  would  justify  the  jury  in  finding  that  the 
defendants  accepted  and  actually  received  those  goods.  I  think  it  will  be 
best  to  consider  the  material  facts  by  steps.  The  goods  were,  pursuant 
to  the  verbal  orders  of  the  defendants,  delivered  on  board  a  ship  chosen 
by  the  vendor ;  and  a  bill  of  lading  was  signed,  making  them  deliver- 
able to  the  Anderton  Carrying  Company.  Now  it  is  clear  on  the 
authorities  that,  whatever  was  the  agency  of  the  Anderton  Carrying 
Company,  or  even  if  they  had  themselves  been  the  vendees,  there  was 
not  yet  either  an  acceptance  or  a  receipt  of  the  goods.  But  the  bill  of 
lading  was  sent  on  to  the  Anderton  Carrying  Company,  and  received 
by  them.  It  now  becomes  material  to  see  what  kind  of  authority  they 
had ;  and  it  appears  that  they  were  mere  agents  to  forward,  so  that 
their  receipt  of  the  bill  of  lading  comes  to  nothing.  But  the  defend- 
ants had  notice  of  all  these  facts,  and  they  did  nothing.  Now,  when- 
ever a  party  has  notice  of  facts  which  call  upon  him  to  act,  forbearing 
to  act  is  very  important ;  but  in  the  present  case  by  the  original  verbal 
contract  the  vendor  was  to  choose  the  ship  by  which  the  goods  were  to 
be  sent  to  the  Anderton  Carrying  Company ;  and  when  the  defendants 
received  notice  that  the  vendor  was  doing  this,  they  were  not  called 
upon  to  do  any  thing,  so  that  their  nonfeasance  is  not  of  any  weight.  I 
think  that,  if  the  bill  of  lading  had  been  received  by  the  defendants 
themselves,  especially  if  they  had  dealt  with  it,  the  case  might  have 
been  different. 

Eelb,  J.  The  question  reserved  for  our  opinion  is.  Whether  there 
was  evidence  on  which  the  jury  would  have  been  justified  in  finding 
that  the  defendants  had  accepted  part  of  the  goods  sold  and  actually 
received  the  same  ?  And  I  answer  it  in  the  negative.  Placing  goods 
ordered  on  board  ship  is  good  evidence  of  a  delivery  in  support  of  a 
count  for  goods  sold  and  delivered ;  but  that  is  not  the  same  as  the 
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question  under  the  17th  section  of  the  Statute  of  Frauds.  I  have  no 
doubt  that  the  bill  of  lading,  which  is  the  symbol  of  the  property,  may 
be  so  received  and  dealt  with  as  to  be  equivalent  to  an  actual  receipt 
of  the  property  itself;  but  in  the  present  case'the  defendants  neither 
acted  nor  led  the  plaintiff  to  believe  that  they  acted  as  if  they  had 
received  the  goods  or  were  owners  of  them. 

Ceomptox,  J.  The  question  reserved  was,  not  whether  there  was 
any  evidence  for  the  jury,  but  whether  a  verdict  for  the  plaintiff 
would  have  been  justified.  It  is  clear  that  a  delivery  to  a  carrier  is  a 
sufficient  delivery  in  an  action  for  goods  sold  and  delivered,  but  not 
enough  within  the  17th  section  of  the  Statute  of  Frauds.  Hanson  v. 
Armitage  ^  is  now  always  considered  to  lay  down  the  law  correctly. 
Then  the  question  comes  to  be,  whether  the  communication  to  the 
defendants  of  the  fact  of  shipment  and  transmission  of  the  bill  of  lad- 
ing to  the  Anderton  Carrying  Company,  and  the  silence  of  the  defend- 
ants, make  any  difference.  These  facts  were  such  as  the  vendees  who 
had  given  the  order  must  have  expected  to  take  place ;  and  therefore 
they  were  not  called  on  to  say  any  thing  on  receiving  notice  that  they 
had  taken  place.  'Where  goods  or  the  indicia  of  the  property  in 
goods  remain  long  under  the  control  of  the  vendee,  esijecially  where 
the  vendee  has  in  any  respect  acted  as  owner  of  the  goods,  there  may 
be  sufficient  evidence  of  an  acceptance  and  receipt,  although  the  goods 
themselves  are  not  received.  But  in  the  present  case  there  are  no 
facts  of  that  kind  on  which  the  jury  would  have  been  justified  in  find- 
ing a  verdict  for  the  vendor.  Hide  discharged. 


HUNT  V.  HECHT. 
In  the  Exchequer,  June  6,  1853. 

[Reported  in  8  Exchequer  Reports,  814.] 

Dbclaeation  for  goods  sold  and  delivered.     Plea,  never  indebted. 

At  the  trial  before  Martin,  B.,  at  the  London  sittings  after  Easter 
term,  it  appeared  that  in  February  last  the  defendant  went  to  the 
warehouse  of  the  plaintiff,  who  was  a  bone  merchant,  for  the  purpose 
of  purchasing  some  bones.  The  defendant  there  inspected  a  heap  con- 
sisting of  ox  bones  mixed  with  cow  bones  and  other  bones  of  an  infe- 
rior description.  The  defendant  objected  to  the  latter,  but  verbally 
agreed  to  purchase  a  quantity  of  the  other  bones,  to  be  separated  from 
the  rest  and  to  contain  not  more  than  15  per  cent,  of  cow  bones ;  and 
he  directed  them  to  be  sent  in  sacks  bearing  particular  marks  to  the 
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■wharf  of  one  Barber  in  Lower  Thames  Street.     Shortly  afterwards 
the  defendant  sent  to  the  plaintiflf  the  following  shipping  note :  — 

Beewer's,  Chester's,  and  Galley  Quays,  Lower  Thames  Street. 
J.  Bakbek,  Wharfinger  and  Warehouse-keeper. 

Receive  and  ship  per  James  Stuckbury  &  Sons,  lighters,  the  under-mentioned 
goods : — 

I       MARK  I       No.  I 

Wharf  charges  to  be  paid  by  Hecht  Brothers,  London. 

The  above  shipping  note  was  enclosed  in  the  following  letter :  — 

35  Sekthino  Lane,  Feb.  7,  1853. 
Dear  Sir,  —  We  beg  to  enclose  you  shipping  note  for  the  bones,  the  leg  bones 
to  be  marked  — ,  and  the  bullocks  ^.     Please  fill  up  the  number  of  bags  in  the 
shipping  note  and  send  the  goods  to  the  wharf,  latest  by  Wednesday  morning 
next.     Waiting  your  invoice  stating  how  many  bags  of  each  sort,  we  are,  sir, 

Yours  sincerely,  Hecht  Brothers. 

Mr.  A.  Jakred  Hunt,  Lambeth. 

The  plaintiff  accordingly  sent  fifty  bags  marked  as  requested,  and 
filled  up  the  shipping  note.  The  bags  were  delivered  at  the  wharf  and 
received  by  the  wharfinger  on  Wednesday  the  9th  of  February ,  but 
the  defendant  was  not  aware  of  their  having  been  sent  until  the  fol- 
lowing day  when  the  invoice  was  received.  The  defendant  then  exam- 
ined the  bones,  and  refused  to  accept  them,  on  the  ground  that  they 
were  not  what  he  had  bargained  for.  It  was  objected  on  behalf  of  the 
defendant  that  there  was  no  evidence  of  acceptance  and  receipt  to 
satisfy  the  requirements  of  the  17th  section  of  the  Statute  of  Frauds, 
29  Car.  2,  c.  3 ;  and  the  learned  judge  being  of  that  opinion  nonsuited 
the  plaintiff,  reserving  leave  for  him  to  move  to  enter  a  verdict  for  the 
amount  claimed. 

Knowles  in  the  present  tenia  obtained  a  rule  nisi  on  the  authority  of 
Morton  V.  Tibbett ; '  against  which 

Sramwell  shewed  cause.  There  was  no  evidence  of  the  acceptance 
and  actual  receipt  of  the  goods  as  required  by  the  29  Car.  2,  c.  3,  §  17. 
The  wharfinger  was  not  the  agent  of  the  defendant  to  bind  him  by  the 
acceptance  of  any  kind  of  bones  which  might  be  sent ;  he  had  only 
authority  to  receive  bones  of  the  description  bargained  for.  In  Morton 
V.  Tibbett  the  vendee  had  re-sold  the  goods,  so  that  he  was  no  longer 
in  a  situation  to  say  that  he  had  not  accepted  them.  Here  the  defend- 
ant repudiated  the  contract  immediately  he  saw  the  bones.  He  also 
referred  to  Meredith  v.  Meigh.^ 

The  court  then  called  on 

Maule  to  support  the  rule.    There  was  ample  evidence  of  an  accept- 
ance and  receipt  of  the  goods.     The  wharfinger  was  the  defendant's 
agent  for  that  purpose ;  and  when  the  goods  were  delivered  at  the 
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wharf  they  remained  at  the  risk  of  the  vendee,  and  the  vendor  had  no 
longer  any  lien  on  them.  Some  of  the  cases  on  this  sulgect  have 
attached  a  meaning  to  the  statute  inconsistent  with  its  language.  It 
has  been  considered  that  so  long  as  the  vendee  was  in  a  situation  to 
object  either  to  the  quantity  or  quality  of  the  goods  there  could 
be  no  accejJtance.  The  object,  however,  of  the  statute  was  not  to 
afford  protection  in  cases  where  the  goods  delivered  did  not  correspond 
with  the  contract,  but  to  prevent  persons  from  being  sued  on  fictitious 
contracts.  Morton  v.  Tibbett '  shews  that  there  may  be  an  acceptance 
and  receipt  to  satisfy  the  statute,  although  the  contract  has  not  been 
strictly  fulfilled.  Here  the  note  addressed  to  the  whai-finger  is  in  its 
terms  an  acceptance  of  the  goods.  [Pollock,  C  B.  The  bones  were 
not  in  a  condition  to  be  accepted  until  a  separation  took  place.  It  is 
like  the  sale  of  oil  which  requires  to  be  measured.]  Elmore  v.  Stone  - 
decided  that,  if  a  person  bargains  for  the  purchase  of  goods,  and  desires 
the  vendor  to  keep  them  in  his  possession  for  the  vendee,  and  the  ven- 
dor accepts  the  order,  that  is  a  sufiicient  delivery  of  the  goods  within 
the  statute.  The  acceptance  may  be  either  before  the  receipt  or  con- 
temporaneous with  it.  The  true  criterion  is,  whether  the  property  in 
the  goods  is  changed.  Carter  v.  Toussaint.^  [Mabtix,  B.  Hanson  v. 
Armitage  ■*  and  iSTorman  v.  PhilUjss  ^  are  express  authorities  that  a 
wharfinger  or  carrier  is  not  the  agent  of  a  vendee  so  as  to  bind  him  by 
accej)tance  of  the  goods.J  At  all  events  there  was  evidence  from 
which  the  jury  might  reasonably  find  an  acceptance  of  the  goods. 
Beaumont  v.  Brengeri,^  Bushel  v.  Wheeler.' 

Pollock,  C.  B.  I  am  of  ojainion  that  there  was  no  evidence  of  an 
acceptance  and  receipt  to  satisfy  the  requisites  of  the  statute.  All  that 
the  defendant  agreed  to  buy  was  a  quantity  of  bones  of  a  particular 
description,  to  be  separated  from  others  in  the  heap.  He  afterwards 
sent  to  the  plaintiff  a  note  addressed  to  a  wharfinger,  authorizing  the 
latter  to  receive  and  ship  the  bones ;  but  when  the  defendant  saw  them 
at  the  wharf,  he  found  that  they  did  not  correspond  with  his  order, 
and  he  refused  to  accept  them.  Therefore,  although  there  was  a 
receipt  of  the  goods  by  a  person  who  had  authority  fi-om  the  defendant 
to  receive  them,  there  was  no  acceptance.  A  person  cannot  accept  a 
commodity  which  is  not  in  a  condition  to  be  accepted  by  reason  of 
its  requiring  to  be  separated  from  a  larger  bulk.  If  the  contract  be  for 
the  purchase  of  a  certain  quantity  of  flour  or  wheat,  part  of  a  larger 
quantity,  there  can  be  no  acceptance  until  it  is  measured  and  set  apart. 
It  seems  to  me  that  the  requisites  of  the  statute  have  not  been  com- 
plied with,  and  the  rule  must  be  discharged. 

Aldeeson,  B.  I  am  of  the  same  opinion.  If  a  person  agrees  to  buy 
a  quantity  of  goods  to  be  taken  fi-om  the  bulk,  he  does  not  purchase 

1  15  Q.  B.  428.  2  1  Taunt.  458.  3  5  b.  &  Aid.  855,  1  D.  &  K.  515. 

«  5  B.  &  Aid.  557.      5  14  M.  &  W.  277.      6  5  C.  B.  301.      '  15  Q.  B.  442,  note. 
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the  particular  part  bargained  for  until  it  is  separated  from  the  rest ; 
and  he  cannot  be  said  to  accept  that  which  he  knows  nothing  of, 
otherwise  it  would  make  him  the  acceptor  of  whatever  the  vendor 
chose  to  send  him  ;  whereas  he  has  a  right  to  see  whether  in  his  judg- 
ment the  goods  sent  correspond  with  the  order.  The  statute  requires 
an  acceptance  and  actual  receipt  of  the  goods ;  here  there  has  been  a 
delivery,  but  no  acceptance. 

Platt,  B.  I  am  of  the  same  opinion.  Until  a  separation  took  place, 
the  thing  bargained  for  was  incapable  of  being  accepted. 

Maetin,  B.  The  question  is,  Whether  the  defendant  has  accepted 
and  actually  received  the  goods  bargained  for  ?  The  contract  was  to 
buy  such  bones  as  were  ordinary  merchantable  bones.  It  appears  that 
there  were  various  sorts  of  bones  intermixed  in  a  heap,  and  that  there 
was  no  purchase  of  the  bulk,  but  of  a  certain  article  to  be  selected  from 
it.  The  defendant  was  only  bound  to  accept  merchantable  bones ;  and 
an  order  is  given  to  a  wharfinger  to  receive  those  bones.  No  doubt  in 
one  sense  the  goods  were  received  by  the  defendant,  because  they 
were  received  by  a  wharfinger  directed  by  him  to  receive  them.  But 
the  question  is,  whether  there  has  been  an  acceptance  to  satisfy  the 
statute.  There  are  various  authorities  to  show  that,  for  the  purpose  of 
an  acceptance  within  the  statute,  the  vendee  must  have  had  the  oppor- 
tunity of  exercising  his  judgment  with  respect  to  the  article  sent. 
Morton  V.  Tibbett  has  been  cited  as  an  authority  to  the  contrary ;  but 
in  reality  that  case  decides  no  more  than  this,  that  where  the  purchaser 
of  goods  takes  upon  himself  to  exercise  a  dominion  over  them,  and 
deals  with  them  in  a  manner  inconsistent  with  the  right  of  property 
being  in  the  vendor,  that  is  evidence  to  justify  the  jury  in  finding  that 
the  vendee  has  accepted  the  goods  and  actually  received  the  same. 
The  court  indeed  there  say  that  there  may  be  an  acceptance  and 
receipt  within  the  statute,  although  the  vendee  has  had  no  opportunity 
of  examining  the  goods,  and  although  he  has  done  nothing  to  preclude 
himself  from  objecting  that  they  do  not  correspond  with  the  contract. 
But  in  my  opinion  an  acceptance  to  satisfy  the  statute  must  be  some- 
thing more  than  a  mere  receipt ;  it  means  some  act  done  after  the 
vendee  has  exercised  or  had  the  means  of  exercising  his  right  of  rejec- 
tion. .  Hule  discharged. 
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BIGG  V.  WHISKING. 

In  the  Common  Pleas,  Notembek  25,  1853. 

[Rcpofted  in  14  Common  Bench  Reports,  195.] 

This  was  an  action  for  goods  sold  and  delivered,  goods  bargained 
and  sold,  &c.  The  defendant  paid  into  court  £38 ;  and  the  plaintiff 
replied  in  damages  ultra. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in 
London  in  this  term,  when  a  verdict  was  found  for  the  plaintiff,  dam- 
ages £260.  The  facts  were  as  follows :  The  plaintiff  was  a  timber 
dealer  residing  at  Diss  in  Norfolk;  the  defendant  was  a  chair-maker  in 
London.  In  October,  1852,  the  defendant  went  to  Diss,  where  he 
entered  into  a  verbal  contract  with  the  plaintiff  for  the  purchase  of 
some  timber.  The  plaintiff  and  defendant  then  went  to  Mellis,  a  few 
miles  off,  and  to  five  other  places  in  the  neighborhood,  at  each  of  which 
similar  contracts  were  made  for  the  purchase  of  other  lots  of  timber. 
When  they  arrived  at  the  last  place,  viz.,  Stowmarket,  the  parties  pro- 
ceeded to  an  inn  and  dined;  and  the  defendant,  who  was  an  extremely 
illiterate  person,  asked  the  plaintiff  to  make  him  a  memorandum  of 
the  timber  agreed  to  be  bought  and  the  terms.  This  was  accordingly 
done.  A  portion  of  the  timber  was  sent  by  railway  to  London,  the 
defendant  advancing  the  money  for  payment  of  the  carriage,  which 
was  to  be  allowed  him  by  the  plaintiff.  Several  consignments  of 
timber  were  made  to  the  defendant,  and  accepted  by  him.  On  the 
arrival  of  the  residue  at  the  terminus  in  London,  the  defendant  objected 
that  some  portion  of  it  was  unsound,  and  other  portion  not  the  timber 
contracted  for;  and  ultimately  he  refused  to  receive  it. 

On  the  part  of  the  defendant  it  was  submitted  that  the  action  would 
not  he,  inasmuch  as  there  was  no  written  contract  ajiplicable  to  each 
purchase,  no  part  payment,  and  no  part  delivery,  and  no  acceptance. 

For  the  plaintiff  the  memorandum  made  at  Stowmarket  was  relied 
on  as  binding  upon  the  plaintiff  by  reason  of  his  signature,  and  upon 
the  defendant  by  reason  of  his  acceptance  of  part  of  the  timber  under 
it. 

The  learned  judge,  upon  the  authority  of  Elliott  v.  Thomas,  3  M.  & 
W.  170,  ruled  that  the  whole  transaction  amounted  to  one  entire  con- 
tract ;  and  that,  as  part  of  the  timber  had  been  received  by  the  defend- 
ant and  money  paid  on  account,  the  provisions  of  the  statute  29  Car. 
2,  c.  3,  §  17,  were  satisfied. 

£yks,  Serjt.,  on  a  former  day  in  this  term  moved  for  a  new  trial  on 
the  ground  of  misdirection.  This  was  not  like  the  case  of  Elhott  v. 
Thomas.    There  a  joint  order  was  given  for  the  several  classes  of 
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goods,  and  the  acceptance  of  one  class  was  properly  held  to  be  a  part 
acceptance  of  the  whole  within,  the  statute.  Here,  however,  the  con- 
tracts were  clearly  and  unmistakably  several ;  and  there  was  nothing 
to  tie  them  into  one  contract  except  the  memorandum,  which  was  not 
binding  upon  the  defendant.  [Talpoued,  J.  Surely  the  memorandum, 
which  was  made  at  the  defendant's  request,  was  some  evidence  that 
the  parties  had  agreed  that  the  whole  should  be  considered  as  one 
contract.  Maule,  J.  Could  the  defendant  have  sued  the  plaintiff, 
treating  the  contracts  as  several  ?]  The  memorandum  possibly  might 
make  it  a  joint  contract  as  to  the  plaintiff.  [Maule,  J.  Did  not  the 
acceptance  of  part  have  the  like  effect  as  to  the  defendant?]  It  might 
be  evidence  against  him ;  but  it  did  not  make  the  contract  joint  in 
point  of  law.  The  question  should  have  been  submitted  to  the  jury. 
[Matjle,  J.  There  was  uncontradicted  evidence  of  this :  after  having 
agreed  upon  the  purchase  of  various  lots  of  timber,  at  various  places, 
the  defendant  said  to  the  plaintiff,  "Make  out  a  memorandum  of  the 
contract  for  all  the  timber."  The  plaintiff  does  so,  and  signs  the  memo- 
randum. That,  if  the  statement  is  believed,  —  and  the  defendant  does 
not  dispute  it,  —  clearly  constitutes  a  joint  contract.]  The  defendant 
does  dispute  it.  [Maule,  J.  He  does  not  deny  that  the  circumstances 
took  place  as  represented  by  the  plaintiff.  My  brother  Cresswell 
seems  to  have  considered  the  actual  purchase,  before  the  making  of  the 
memorandum,  was  one  transaction.]  There  was  no  pretence  for  calling 
these  several  purchases  one  transaction.  If  I  purchase  goods  at  a  shop, 
and  then  go  to  another  shop  belonging  to  the  same  tradesman,  or  even 
to  another  department  or  floor  of  the  same  premises,  and  there  make 
another  bargain,  however  short  the  interval  of  time,  the  transactions 
are  separate.  [Maule,  J.  No  doubt  it  is  perfectly  competent  to 
parties  to  make  separate  contracts,  even  upon  the  same  spot.  Wil- 
liams, J.,  referred  to  Baldey  v.  Parker,  2  B.  &  C.  37,  3  D.  &  R.  220. 
There  A.  went  to  the  shop  of  B.  <fc  Co.,  linen  drapers,  and  contracted 
for  the  purchase  of  various  articles,  each  of  which  was  under  the  valjie 
of  £10,  but  the  whole  amounted  to  £70.  A  separate  price  of  each 
article  was  agreed  upon :  some  A.  marked  with  a  pencil ;  others  were 
measured  in  his  presence ;  and  others  he  assisted  to  cut  from  larger 
bulks.  He  then  desired  that  the  account  of  the  whole  might  be  sent 
to  his  liouse,  and  went  away.  A  bill  of  parcels  was  accordingly  sent, 
together  with  the  goods,  when  A.  refused  to  accept  them.  It  was  held 
that  the  whole  was  one  contract.]  !No  doubt  where  there  is  one  entire 
order  for  goods,  —  even  though  part  are  to  be  manufactured  (Scott  v. 
The  Eastern  Counties  Railway  Company,  12  M.  &  W.  33),  —  the 
whole  may  be  treated  as  one  transaction.  But  here  the  purchases  of 
the  several  lots  took  place  at  intervals  of  several  miles ;  and  there  was 
no  evidence  of  any  agreement  between  the  plaintiff  and  defendant  at 
starting  that  they  should  go  to  the  several  places  named.     [Maule,  J. 
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It  seems  they  went  about  timber  buying.  The  case  is  left  in  some 
obscurity.  I  doubt  whether  it  would  be  right  to  grant  a  rule  without 
first  speaking  to  my  brother  Cresswell.]  Gw.  adv.  vuU. 

Cebsswell,  J.  The  facts  of  the  case  were  shortly  these:  The 
plaintiff  and  defendant  first  bargained  together  for  some  timber  which 
was  lying  at  Diss.  They  then  went  to  Mellis  and  bargained  for  more 
timber  there,  and  so  on  at  four  or  five  other  places ;  and  at  the  last 
place,  Stowmarket,  they  dined  together  as  might  have  been  expected. 
Whilst  there  the  defendant,  who  it  appeared  could  not  write,  said  to 
the  plaintiff,  "I  should  like  you  to  put  down  what  we  have  been 
doing ; "  and  accordingly  the  plaintiff  made  a  memorandum  embodying 
the  whole  transaction,  and  signed  it  and  gave  it  to  the  defendant.  Part 
of  the  timber  was  sent  and  received  by  the  defendant  in  London  and 
used  in  his  business.  A  considerable  quantity  remained  at  the  railway 
station,  but  the  defendant  upon  some  pretence  refused  to  accept  that. 
I  thought  the  case  fell  clearly  within  that  of  Elliott  v.  Thomas, 
3  M.  &  W.  170,  and  that  the  whole  was  one  transaction;  and  part 
of  the  timber  having  been  accepted  and  jjaid  for,  the  statute  was 
satisfied. 

Maule,  J.  This  is  certainly  a  \e\-y  confused  case ;  but  I  think  it 
would  only  be  making  confusion  worse  confounded  to  send  it  down  to 
a  now  trial.  Elliott  v.  Thomas  is  quite  in  point.  It  clearly  was  one 
transaction,  regard  being  had  to  the  peculiar  nature  and  situation  of 
the  bulky  articles  which  formed  the  subject  of  the  contract.  The 
whole  thing  was  in  fieri  until  the  dinner  had  taken  place.  That  being 
over,  a  memorandum  was  made  which  was  binding  upon  the  jDlaintiff, 
and  also  to  a  certain  extent  (part  of  the  timber  having  been  accepted) 
upon  the  defendant.  I  think  there  has  been  no  failure  of  justice,  and 
no  misdirection.  On  the  contrary  I  think  my  brother  Cresswell  has 
rightly  and  even  dexterously  applied  the  law  to  the  very  confused  state 
ofi  facts  which  he  had  to  deal  with. 

Williams,  J.  I  am  of  the  same  opinion.  Baldey  v.  Parker  and 
Elliott  V.  Thomas  clearly  govern  this  case.  The  transaction  amounted 
to  a  joint  contract  for  all  the  timber. 

Talfoued,  J.,  concurred.  ijwfe  refused. 
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HOLMES  V.  HOSKINS. 

In  the  Exchequer,  April  22, 1854. 

[Reported  in  9  Exchequer  Reports,  753.] 

Action  for  the  price  of  cattle  sold  by  the  plaintiff  to  the  defendant. 
Plea,  never  indebted. 

At  the  trial  before  Martin,  B.,  at  the  last  Taunton  assizes,  it  appeared 
that  the  defendant,  who  was  a  butcher,  having  seen  fifteen  head  of  cattle 
in  the  plaintiff's  field  verbally  agreed  with  him  on  a  Saturday  to  buy 
the  lot  for  £190.  After  the  bargain  was  concluded  the  defendant  felt 
in  his  pocket  for  his  cheque-book  in  order  to  pay  for  the  cattle ;  but 
finding  that  he  had  not  got  it,  he  told  the  plaintiff  to  call  at  his  house 
in  the  evening  and  he  would  pay  him.  It  was  then  arranged  that  the 
cattle  should  remain  in  the  plaintiff's  field  until  the  following  Tuesday, 
as  it  was  inconvenient  for  the  defendant  to  remove  them  before  that 
time  to  his  farm  which  was  ten  miles  distant.  The  plaintiff  called  at 
the  defendant's  house  for  the  money,  but  the  defendant  was  fi.-om 
home.  On  the  same  evening  the  defendant  sent  his  men  to  the  plain- 
tiff to  request  that  he  would  allow  them  to  get  some  of  the  plaintiff's 
hay  to  feed  the  cattle  with  until  the  defendant  could  remove  them. 
The  plaintiff  consented,  and  the  men  took  the  hay  from  the  ricks  and 
so  fed  the  cattle  until  the  following  Wednesday.  The  defendant  on 
being  afterwards  asked  for  the  money  said  that  he  had  offered  too 
much  for  the  cattle,  and  would  not  have  them. 

It  was  objected  on  behalf  of  the  defendant  that  there  was  no 
evidence  of  an  acceptance  and  receipt  of  the  cattle  to  satisfy  the 
requirements  of  the  17th  section  of  the  Statute  of  Frauds,  29  Car.  2, 
c.  3.  The  learned  judge  was  of  that  opinion  and  nonsuited  the 
plaintiff,  reserving  leave  to  him  to  move  to  enter  a  verdict  for  £190 
if  the  court  should  be  of  opinion  that  the  evidence  was  sufficient. 

Einglahe,  Serjt.,  now  moved  accordingly.  There  was  evidence  for 
the  jury  of  an  acceptance  and  receipt  of  the  cattle  by  the  defendant. 
There  may  be  a  constructive  receipt  by  a  vendee,  although  the  goods 
remain  in  the  possession  of  th^  vendor.  Whenever  the  vendee  deals 
with  the  goods  in  such  a  manner  as  to  exercise  an  act  of  ownership  over 
them,  that  is  sufficient  to  satisfy  the  requisites  of  the  statute.  Morton  v. 
Tibbett,^  Bushel  v.  Wheeler.^  Here  there  were  circumstances  from 
which  the  jury  might  infer  a  state  of  things  inconsistent  with  the 
possession  of  the  plaintiff.  The  doctrine  laid  down  in  Norman 
V.  Phillips^  is  qualified  by  Morton  v.  Tibbett.  [Pollock,  C.  B. 
Assuming  that  there  is  a  scintilla  of  evidence,  that  is  not  enough  to 
1  15  Q.  B.  428.  2  15  q.  b.  442,  note.  a  14  M.  &  "W.  277. 
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warrant  us  in  setting  aside  the  nonsuit.  The  general  rule  is  that 
where  the  evidence  is  so  slight  that  supposing  the  jury  found  one  way 
the  court  would  set  aside  the  verdict,  if  in  such  a  case  the  judge 
directs  a  nonsuit  the  court  will  not  interfere.]  Although  the  cattle 
remained  in  the  plaintiff's  field,  they  were  fed  by  the  defendant's 
servants,  and  that  was  a  clear  exercise  of  an  act  of  ownership. 
Elmore  v.  Stone  ^  is  an  authority  in  point.  There  the  defendant, 
having  at  first  objected  to  the  price  which  the  plaintiff  asked  for  some 
horses,  afterwards  sent  word,  "  The  horses  were  his ;  but  that  as  he  had 
neither  servant  nor  stable  the  plaintiff  must  keejJ  them  at  livery  for 
him.''  The  plaintiff  having  assented,  that  was  held  a  sufficient  delivery 
within  the  statute.  [Martin,  B.  In  this  case  neither  party  ever 
intended  that  the  defendant  should  have  the  cattle  until  he  paid  for 
them.  It  was  part  of  the  bargain  that  the  defendant  should  go 
to  the  plaintiff's  field  and  take  his  hay  to  feed  the  cattle  with.] 
Chaplin  v.  Rogers  °  and  Blenkinsop  v.  Clayton  ^  are  authorities  to 
shew  that  it  is  a  question  for  the  jury,  whether  the  act  of  the  vendee 
amounts  to  an  act  of  ownership.  [Maetix,  B.,  referred  to  Hunt  v. 
Hecht."] 

Pollock,  C.  B.  I  am  of  opinion  that  there  was  no  evidence  to  go 
to  the  jury  of  an  acceptance  and  receipt  of  the  cattle  as  required  by 
the  Statute  of  Frauds.  The  words  of  the  statute  are  very  plain, 
though  no  doubt  there  has  been  a  considerable  fluctuation  of  opinion 
on  the  subject,  and  it  is  difficult  to  reconcile  all  the  cases.  This  may 
perhaps  have  arisen  from  a  rule  being  laid  down  in  one  class  of  cases 
which  is  applicable  to  another  class.  There  may  be  an  acceptance  and 
receipt  of  the  goods  although  they  remain  in  the  possession  of  the 
vendor ;  for  instance,  if  the  vendee  takes  the  goods  and  gives  them 
to  a  porter,  and  as  he  is  about  to  carry  them  away  the  vendee  says  to 
the  vendor,  "  I  would  rather  leave  them  here  until  to-morrow."  In 
this  case,  however,  there  is  no  evidence  of  acceptance  and  receipt. 

Paeke,  B.  I  am  of  opinion  that  there  was  no  reasonable  evidence 
to  go  to  the  jury  of  an  acceptance  and  receipt  of  the  cattle.  In  order 
to  satisfy  the  statute,  there  must  be  an  acceptance  and  an  actual  or 
constructive  delivery.  Now  in  this  case  there  was  no  actual  delivery; 
and  therefore,  to  entitle  the  plaintiff  to  recover,  there  must  be  such  a 
dealing  with  the  cattle  by  the  defendant  as  owner  that  the  plaintiff 
would  lose  his  lien.  But  it  is  clear  that  the  plaintiff  never  meant  to 
part  with  the  cattle  until  the  price  was  paid,  and  there  is  no  ground 
for  holding  that  the  mere  giving  permission  to  feed  the  cattle  changed 
the  possession.  In  Tempest  v.  Fitzgerald,=^  which  was  an  action  for  the 
price  of  a  horse  which  had  died  after  the  time  when  it  was  sold  by 
parol,  and  before  it  was  delivered  or  paid  for,  the   only  evidence  of 

1  1  Taunt.  458.  2  1  East,  192.  s  7  Xauut.  597,  1  B.  Moore,  328. 

4  8  Exch.  814.  «  3  B.  &  Aid.  680. 


SECT.   IV.]  HOLMES   V.    HOSKINS.  217 

acceptance  and  receipt  was  that,  while  the  horse  remained  in  the  pos- 
session of  the  vendor,  the  purchaser  made  his  servant  gallop  it,  and 
gave  directions  about  its  future  treatment,  requesting  that  it  might  be 
kept  by  the  vendor  a  week  longer ;  and  the  Court  of  King's  Bench 
held  that  there  was  no  acceptance  of  the  horse  within  the  meaning  of 
the  statute.  In  this  case  there  has  been  no  actual  receipt,  for  the 
defendant  never  had  the  cattle ;  and  the  only  question  is,  whether  the 
act  of  feeding  the  cattle  with  the  plaintiff's  assent  is  an  exercise  of 
such  an  act  of  ownership  as  to  amount  to  an  acceptance  and  construc- 
tive delivery.  I  think  that  it  is  not.  In  the  case  of  Tempest  v.  Fitz- 
gerald the  jury  found  that  the  defendant,  by  riding  the  horse  and 
giving  directions  respecting  its  future  treatment,  exercised  an  act  of 
ownership  over  it ;  but  the  court  held  that  there  was  no  acceptance, 
since  by  the  terms  of  the  contract  the  defendant  had  no  right  of  prop- 
erty in  the  horse  until  the  price  was  paid,  and  therefore  he  could  not 
exercise  any  right  of  ownership.  My  brother  Kinglake  relied  on 
Elmore  v.  Stone ;  but  that  case  is  very  different  from  the  present ;  for 
there,  when  the  vendor  assented  to  the  purchaser's  request,  there  was 
an  act  of  acceptance  by  which  the  former  lost  his  lien.  Lord  Mansfield, 
C.  J.,  in  delivering  the  judgment  of  the  court  Bays :  "  After  the  defend- 
ant had  said  that  the  horses  must  stand  at  livery,  and  the  plaintiff  had 
accepted  the  order,  it  made  no  difference  whether  they  stood  at  livery 
at  the  vendor's  stable,  or  whether  they  had  been  taken  away  and  put 
in  some  other  stable.  The  plaintiff  possessed  them  from  that  time,  not 
as  owner  of  the  horses,  but  as  any  other  livery-stable  keeper  might 
have  them  to  keep."  In  this  case  the  plaintiff  never  lost  his  lien  on 
the  cattle;  for  there  is  nothing  to  shew  that  he  ever  intended  to 
deliver  them  u]3  without  being  paid. 

ALDBESOisr,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  the 
case  of  Tempest  v.  Fitzgerald  is  precisely  in  j)oint.  There  the  defend- 
ant's servant  galloped  the  horse,  here  the  defendant's  servant  fed  the 
cattle.  The  two  acts  are  in  substance  the  same ;  the  one  is  the  giving 
proper  exercise,  the  other  proper  food. 

Maetdst,  B.  I  am  of  the  same  opinion.  There  was  a  perfectly  good 
verbal  bargain ;  and  if  the  common  law  had  not  been  altered  by  the 
statute  in  question,  the  plaintiff  would  have  been  clearly  entitled  to 
recover.  But  the  statute  says  that  no  contract  of  this  sort  shall  be 
binding  unless  the  buyer  shall  accept  part  of  the  goods  and  actually 
receive  the  same,  or  unless  there  be  a  part  payment  or  note  in  writing. 
In  this  case  none  of  those  requisites  have  been  complied  with.  Neither 
party  intended  that  the  defendant  should  have  the  cattle  until  he  paid 
for  them.  Indeed  if  the  plaintiff  had  been  told  that  the  defendant  had 
removed  the  cattle  from  the  field,  he  would  no  doubt  have  considered 
that  the  defendant  had  robbed  him.  It  is  evident  that  the  cattle  were 
sold  for  ready  money ;  for  when  the  bargain  was  concluded  the  defend- 
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ant  felt  in  his  pocket  for  his  cheque-book,  but  finding  that  he  had  not 
got  it  he  told  the  plaintiff  to  come  to  his  house  for  payment.  It  was 
part  of  the  bargain  that  for  a  few  days  the  defendant's  servants  should 
go  to  the  plaintiff's  field  and  take  his  hay  to  feed  the  cattle  with ;  but 
that  did  not  alter  the  property  in  the  cattle,  which  remained  in  the 
possession  of  the  plaintiff  throughout;  and  if  the  defendant  had  taken 
them  away,  he  would  have  been  liable  to  an  action  of  trespass. 

Hule  refused. 


WILLIAM    PARKER  v.  IIENRY   WALLIS    and    ABRAHAM 

WALLIS. 

In  the  Queen's  Bench,  May  5,  1855. 

[Reported  in  5  Ellis  Sf  Blackburn,  21.] 

Count  alleging  that  plaintiff  sold  to  defendants  turnip-seed  then 
growing,  to  be  harvested  and  thrashed  by  plaintiff  and  then  deUvered 
to  defendants  as  they  should  direct ;  that  the  seed  M'as  harvested  and 
thrashed,  and  plaintiff  delivered  part  which  was  accepted  and  actually 
received  by  the  defendants.  General  averments  of  j)erformance. 
Breaches ;  that  defendants  would  not  accept  the  residue,  nor  pay  for 
.the  part  received. 

Pleas :  amongst  others,  that  plaintiff  did  not  sell  to  the  defendants, 
nor  did  they  buy  of  the  plaintiff  the  seed ;  and  that  the  plaintiff  did 
not  deUver,  nor  did  the  defendants  accept  the  part.     Issues  thereon. 

On  the  trial  before  Wightman,  J.,  at  the  last  spring  assizes  for  Suf- 
folk, the  plaintiff  gave  evidence  by  which  it  appeared  that  the  plaintiff 
was  a  farmer,  and  the  defendants  were  in  partnership  as  seed  and  com 
merchants  at  Ipswich.  On  the  21st  June,  1854,  the  plaintiff  and  the 
defendants  being  at  Bury  market  verballj-  made  a  contract  for  the  sale 
of  seed  of  the  value  exceeding  £10  to  the  effect  set  forth  in  the  count; 
and  the  defendants  named  the  railway  to  Ipswich  as  one  mode  by 
which  the  seed  might,  when  harvested,  be  sent  to  them  at  Ipswich.  In 
July  the  seed  was  harvested  and  thrashed;  and  on  the  24th  July 
twenty  sacks  of  the  seed  were  sent  by  the  plaintiff  by  railway  to  the 
defendants  at  Ipswich.  On  Wednesday,  26th  July,  the  twenty  sacks 
arrived  at  Ipswich.  On  that  same  day  the  plaintiff"  and  the  defendant 
Abraham  Wallis  were  both  at  Bury  market.  The  defendant  Abraham 
Wallis  said  to  the  plaintiff  that  a  messenger  had  just  come  up  fi-om 
Ipswich  from  his  brother  Henry,  to  say  that  the  seed  sent  by  plaintiff 
had  just  an-ived  and  was  out  of  condition.     The  plaintiff  said  that  the 
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seed  was  in  good  condition,  and  so  Abraham  Wallis  would  find  when 
he  examined  it.  Abraham  Wallis  said  he  could  say  no  more,  as  he 
had  not  seen  it  himself.  The  only  evidence  of  this  conversation  was 
given  by  the  plaintiff;  and  according  to  his  recollection  nothing  more 
then  passed.  The  following  correspondence  was  given  in  evidence: — 
Defendants  to  plaintiff :  — 

Ipswich,  7  Mo.  28. 
Respected  Friend,  —  A  personal  inspection  of  the  twenty  sacks  turnip-seed 
fully  confirmed  what  we  said  on  Wednesday.     It  is  both  hot  and  mouldy ;  and 
we  must  beg  to  decline  it  altogether.     It  now  waits  your  instructions  for  removal. 

Plaintiff  to  defendants :  — 

MiLDENHALIi,  31st  Jul}',  1854. 

The  twenty  combes  of  turnip-seed  was  in  good  condition  this  day  week  when 
delivered,  as  good  as  any  that  I  have  delivered  this  season,  which  I  have  witness 
to  prove,  and  I  duly  advised  you  of  it ;  and  as  to  what  may  have  happened  to  it 
since,  of  course  I  cannot  be  accountable  for.  I  have  the  remaining  forty  combes 
ready  for  delivery,  waiting  your  order. 

Defendants  to  plaintiff:  — 

Ipswich,  8  Mo.  1,  1854. 

As  you  have  failed  to  fulfil  your  contract,  we  shall  purchase  seed  elsewhere . 
The  twenty  sacks  which  you  authorized  us  to  receive  for  you,  and  to  lay  out  thin 
in  consequence  of  its  being  hot  and  mouldy,  we  have  now  directed  to  be  returned 
to  the  Eastern  Counties  Railway  Station  to  wait  your  orders,  and  must  request 
you  to  return  and  empty  sacks. 

Plaintiff's  attorney  to  defendants  (extract)  :  — 

Gentlemen,  —  I  am  instructed  by  Mr.  William  Parker  of  Mildenhall  to 
apply  to  you  for  payment  of  the  turnip-seed  you  purchased  of  him,  twenty  sacks 
of  which  have  been  delivered,  and  the  remainder  has  been  for  some  time  past 
waiting  your  directions  and  standing  at  your  expense.  The  authority  you  alluded 
to  in  your  letter  of  the  1st  instant  is  most  positively  denied  by  my  client ;  and 
the  date  of  the  delivery  to  you,  and  of  the  letters  passing  between  you  and  Mr. 
Parker,  plainly  shew  that  such  an  authority  could  never  have  been  given,  and 
certainly  never  was  contemplated  by  my  client. 

Defendants  to  plaintiff's  attorney  (extract)  :  — 

Ipswich,  8  Mo.  8, 1854. 

In  reply  to  thy  letter  we  beg  to  say  that,  as  Mr.  Parker's  memory  seems  so 
very  forgetful,  we  fortunately  are  able  to  remember  for  him ;  and  we  have  full 
and  sufficient  witness  to  the  authority  upon  which  we  acted,  and  to  which  allusion 
is  made  in  our  letter  of  the  1st  instant,  in  our  young  man  who  stood  by  and  heard 
the  order  given  to  us  to  receive  it  on  his  account  and  lay  it  out  thin  to  cool. 

The  rest  of  the  evidence  of  the  plaintiff  went  to  shew  that  the  seed 
in  point  of  fact  was  good  when  it  went  to  the  railway ;  that  the  condi- 
tion of  the  seed  can  easily  be  ascertained  without  spreading  it  out 
thin  ;  and  that  prices  had  fallen  very  much  between  the  2l8t  June  and 
the  26th  July. 
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The  defendants  claimed  a  nonsuit  on  the  ground  that  tliere  was  no 
evidence  to  satisfy  the  Statute  of  Frauds.  The  learned  judge  directed 
a  nonsuit,  with  leave  to  move  to  enter  a  verdict  for  £140  if  there  was 
evidence  of  an  acceptance  and  actual  receipt  of  any  part  of  the  tur- 
nijD-seed. 

G'MuIley  in  the  ensuing  term  obtained  a  rule  nisi  accordingly. 

D.  Pov:€r  and  H.  Mills  now  shewed  cause.  The  question  is,  not 
whether  there  was  evidence  that  the  defendants  ought  to  have  accepted 
part  of  the  seed,  but  whether  there  was  evidence  that  they  did  accept 
it.  Now  it  appears  that  on  the  very  day  it  arrived  Abraham.  Wallis 
informed  the  plaintiff  that  it  was  rejected.  The  plaintiff  relies  on  let- 
ters subsequent  to  that  date,  in  which  the  defendants  say  that  the  seed 
had  been  spread  out  thin  by  plaintiff's  authority.  Supjsosing  that  this 
was  not  really  authorized  by  plaintiff,  and  that  defendants  by  mistake 
or  even  wilfully  did  an  unauthorized  act,  still  it  is  not  an  acceptance 
of  the  seed  which  they  have  rejected.  [Loed  Campbell,  C.  J.  This 
court  in  Morton  v.  Tibbett  ^  held,  contrary  to  some  previous  dicta, 
though  not  I  think  to  any  decision,  that  acts  might  amount  to  an 
acceptance  within  the  statute,  though  they  did  not  preclude  the  vendee 
from  contending  that  the  goods  were  not  such  as  to  correspond  with 
the  contract;  but  still  there  must  be  an  act  of  acceptance.]  There 
must  be  such  an  act,  something  done  with  intent  to  take  to  the  goods 
as  owner.  Curtis  v.  Pugh.^  It  may  be  admitted  that  if  the  defendants 
had  done  any  act  inconsistent  with  their  refusal  to  take  the  goods, 
that  might  have  operated  as  an  acceptance,  as  if  they  had  sold  them 
(Chapman  r.  Morton''),  or  kept  them  unreasonably  long,  or  done  any 
other  unequivocal  act  of  ownership  ;  but  here  they  merely  do  an  act 
necessary  for  the  benefit  of  the  goods. 

G'MaUey  and  WorUecL/e,  contra.  The  case  for  the  plaintiff  was 
that  the  partner  who  stayed  at  Ipswich  took  to  the  goods  as  owner, 
and  as  such  spread  them  out  thin.  The  refusal  of  the  other  partner  at 
Bury  could  not  prevent  that  from  operating  as  an  acceptance.  [Ekle, 
J.  If  the  seed  was  hot  and  mouldy,  it  would  be  a  very  proper  thing 
to  spread  it  out  thin  and  air  it,  so  as  to  prevent  it  from  perishing.  I 
should  be  very  unwilling  to  s.ay  that,  if  perishable  property  is  delivered 
out  of  condition,  the  vendee  who  rejects  it  must  suffer  it  to  perish  or 
take  to  it  as  owner.]  It  is  not  contended  for  the  plaintiff  that  an  act 
done  for  the  benefit  of  the  article  would  necessarily  be  an  act  of  accept- 
ance ;  but  in  this  case  there  was  evidence  that  the  seed  was  in  good 
condition,  that  spreading  it  out  thin  was  not  necessary  for  its  examina- 
tion, and  that  the  plaintiff  had  not  authorized  the  defendants  to  spread 
it  out  thin.  The  defendants  after  the  dispute  asserted  that  they  spread 
it  out  thin  by  the  plaintiff's  authority,  because  it  was  hot  and  mouldy. 
That  was  evidence  from  which  the  plaintiff  might  fairly  ask  the  jury 
1  15  Q.  B.  428.  ^  10  Q.  B.  111.  3  11  M.  &  W.  534. 
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to  infer  that  the  defendants  at  Ipswich  had  done  an  act  of  ownership, 
and  that  they  afterwards  gave  false  reasons  in  the  hope  of  doing  away 
with  its  effect. 

LoED  Campbell,  C.  J.  I  do  not  think  we  should  be  justiiied  in 
making  the  rule  absolute  to  enter  a  verdict  for  the  plaintiff;  for  whether 
the  evidence  would  have  warranted  the  jury  in  finding  that  there  was 
an  acceptance  is  at  least  very  doubtful ;  but  at  the  same  time  I  cannot 
say  that  there  is  not  some  evidence  to  go  to  the  jury. 

Of  the  law  there  is  no  doubt.  To  make  an  acceptance,  it  is  not 
necessary  that  the  vendee  should  have  acted  so  as  to  jireclude  himself 
from  afterwards  making  objection  to  the  quality  of  the  article  deliv- 
ered ;  but  he  must  have  done  something  indicating  that  he  has  accepted 
part  of  the  goods  and  taken  to  them  as  owner.  This  may  be  indicated 
by  his  conduct,  as  when  he  does  any  act  which  would  be  justified  if  he 
was  the  owner  of  the  goods  and  not  otherwise.  In  such  a  case  the 
vendee  doing  that  act  is  supposed  to  have  accepted  the  goods  and 
become  owner  of  them.  Thus  detention  of  the  goods  for  a  long  and 
unreasonable  time  by  the  vendee  is  evidence  that  he  has  accepted 
them ;  but  in  the  present  case  there  was  no  detention  of  that  kind 
before  the  letter  of  the  28th  of  July ;  and  detention  after  that  letter, 
stating  that  the  seed  was  rejected  and  waited  the  plaintiff's  order  for 
its  removal,  amounted  to  nothing.  But  then  it  appears  by  the  defend- 
ants' own  letters  that  they  had  spread  the  seed  out  thin.  That  is  an 
act  of  a  doubtful  character.  If  the  seed  was,  as  the  defendants  assert, 
hot  and  mouldy,  I  should  say  that  spreading  it  out  thin  was  an  act 
done  by  the  vendee,  not  as  an  act  of  ownership,  but  for  the  benefit  of 
the  vendor ;  but  in  this  case  there  was  evidence  that  the  seed  was 
good.  Whether  it  was  an  act  of  acceptance  depends  on  whether  it 
was  an  act  done  by  the  defendants  as  owners  of  the  goods,  or  an  act 
done  for  the  benefit  of  the  article  by  the  disappointed  vendee  acting 
for  the  benefit  of  the  vendor.  On  the  evidence  it  is  left  in  doubt  which 
it  was ;  and  I  think  that  was  a  question  for  the  jury.  I  think  therefore 
that  the  rule  should  be  moulded,  and  made  absolute  for  a  new  trial. 

WiGHTMAN,  J.  I  do  not  doubt  that  such  a  dealing  with  the  goods 
as  this  may  in  law  amount  to  an  acceptance,  if  it  be  done  with  the 
intent  to  accept  the  goods ;  but  in  the  present  case  I  find  great  diffi- 
culty in  discovering  any  evidence  of  such  an  animus  aecipiendi.  The 
whole  transaction  from  the  time  the  goods  were  sent  off  by  the  plain- 
tiff occupied  less  than  a  week ;  and  from  the  first  to  the  last  the  defend- 
ants refuse  to  take  to  the  goods.  In  the  letter  of  the  1st  of  August 
the  defendants  state  that  they  had  spread  out  the  twenty  sacks  thin  in 
consequence  of  authority  from  the  plaintiff,  it  being  hot  and  mouldy ; 
and  the  plaintiff  denies  that  he  gave  such  authority ;  but  I  can  see 
nothing  in  that  letter  to  indicate  any  intention  to  accept  any  j)art  of 
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the  goods.  It  may  be  that  the  seed  was  not  hot  and  mouldy ;  but  it 
would  be  sufficient  to  explain  the  act  that  the  defendants  thought  it 
was.  I  confess  therefore  that  I  find  difficulty  in  seeing  what  evidence 
there  was  of  the  animus  accipiendi  to  leave  to  the  jury. 

Eele,  J.  There  being  a  verbal  contract  for  the  supply  of  goods  of 
above  the  value  of  £10,  the  vendor  had  delivered  some  goods,  which 
according  to  his  evidence  were  of  that  kind  which  according  to  the 
contract  he  was  to  supply.  And  the  question  is,  whether  that  contract 
was  binding  on  the  defendants.  One  mode  in  which  svich  a  contract 
may  be  made  binding  is  if  the  vendee  accept  and  actually  receive  part 
of  the  goods.  I  think  it  clear  that  if,  after  goods  have  arrived,  the 
vendee  does  any  act  to  the  goods,  of  wrong  if  he  is  not  owner  of  the 
goods,  and  of  right  if  he  is  owner  of  the  goods,  the  doing  of  that  act 
is  evidence  that  he  has  accepted  them. 

In  the  present  case  the  seed  came  to  the  premises  of  the  defendants ; 
and  it  ajjpears  by  the  admission  contained  in  their  letters  that  the 
defendants  took  the  seed  out  of  the  sacks  and  spread  it  out  thin.  Now 
if  the  seed  was  hot  and  mouldy,  the  taking  it  out  of  the  sacks  and 
spreading  it  out  thin  would  not  be  a  wrongful  act,  though  not  done  by 
the  defendants  as  owners;  nor  would  it  be  done  by  the  authority  of 
the  plaintiff  In  the  letter  the  defendants  set  uj)  both  these  explana^ 
tions ;  but  at  the  time  the  nonsuit  is  ordered  the  evidence  stands  that 
the  seed  was  not  hot  and  mouldy,  and  also  that  there  was  not  authority 
fi-om  the  plaintiif  to  spread  it  out.  These  two  suppositions  being  nega- 
tived, the  spreading  out  of  the  seed  is  an  act  which  would  be  one  of 
wrong  if  the  defendants  were  not  owners  of  the  goods  and  of  right  if 
they  were.  Therefore  the  doing  of  that  act  is  evidence  for  the  jury 
that  they  had  accepted  the  goods. 

Ceomptox,  J.  The  question  is,  whether  there  is  any  evidence  that 
the  defendants  in  spreading  out  this  seed  thin  acted  as  owners  receiv- 
ing it  under  the  parol  contract.  Of  the  fact  that  they  did  so  spread  it 
out  there  is  no  doubt ;  but  it  is  an  act  explainable  on  three  supposi- 
tions :  First,  they  may  have  spread  it  out  by  the  authority  of  the  ven- 
dor, the  plaintiff;  second,  they  may  have  done  it  for  the  benefit  of  the 
seed,  a  perishable  article  in  such  a  condition  as  to  render  the  step 
proper;  third,  they  may  have  done  the  act  as  owners,  spreading  it  out 
for  their  own  convenience ;  for  it  is  not  denied  that  it  was  a  more 
extensive  act  than  was  necessary  for  mere  examination  to  see  if  it  was 
good.  Now  there  was  contradictory  evidence  as  to  whether  the  plain- 
tiff had  authorized  it ;  so  the  plaintiff  was  not  bound  by  that  first 
explanation,  unless  the  jury  found  that  there  was  authority.  Then 
there  was  evidence  that  the  seed  was  in  such  a  condition  that  the 
defendants  could  not  have  done  the  act  for  its  benefit ;  so  that  the  plain- 
tiff was  not  bound  by  that  explanation.     If  these  two  were  negatived 
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by  the  jury,  there  remained  the  third  explanation  only ;  so  that  I  cannot 
say  that  there  is  no  evidence  of  an  acceptance ;  but  I  think  that  the 
court  do  right  to  mould  the  rule,  as  the  evidence  is  not  sufficiently  satis- 
factory to  justify  us  in  entering  a  verdict. 

Bule  absolute  for  a  new  trial. 


TOMKINSON  AND  Another  v.   STAIGHT. 
In   the   Common  Pleas,  January  21,   1856. 

[Reported  in  25  Law  Journal  Reports,  Common  Pleas,  85.] 

This  was  an  action  for  £25  for  goods  bargained  and  sold,  &c. 

Plea,  never  indebted  except  as  to  part,  and  as  to  that  part,  pay- 
ment. 

At  the  trial  before  Cresswell,  J.,  at  the  Middlesex  sittings  in 
Michaelmas  term,  it  appeared  that  the  action  vi^as  brought  for  the  price 
of  a  piano  sold  by  the  plaintiffs  to  the  defendant.  It  appeared  from 
the  evidence  of  Johnson,  one  of  the  plaintiffs,  that  he  had  received 
two  bills  of  exchange  from  a  person  named  Mott,  one  for  £22  and  the 
other  for  £18,  and  that  the  defendant  had  discounted  them.  The 
defendant  afterwards  called  at  the  plaintiffs'  shop,  looked  at  a  piano 
and  ordered  it  to  be  sent  to  his  premises.  The  price  was  to  be 
£15  10s.,  and  according  to  the  plaintiff  Johnson's  evidence  was  to  be 
paid  in  ready  money.  The  piano  was  sent  to  the  defendant's  premises 
and  delivered,  and  the  bill  was  immediately  afterwards  tendered  for 
the  amount.  The  defendant  refused  to  pay  ready  money,  insisting 
that  the  pianoforte  was  by  agreement  to  remain  as  a  security  for  the 
bills,  and  he  refused  to  allow  the  plaintiffs  to  take  it  away  again  from 
his  premises.  He  gave  evidence  at  the  trial  that  at  the  time  when  he 
discounted  the  bills  for  the  plaintiffs  it  was  agreed  between  him  and 
them  that  two  pianofortes  should  be  delivered  to  him  as  security  for 
the  amount  of  the  bills,  and  that  the  acceptor  Mott  had  become 
insolvent  before  the  bills  had  become  due.  There  was  no  agreement 
or  memorandum  in  writing  as  to  the  sale  of  the  pianoforte.  For  the 
defendant  it  was  contended  that,  even  if  the  plaintiffs'  evidence  were 
believed,  they  were  not  entitled  to  recover,  as  the  contract  was  for 
the  sale  of  goods  for  the  price  of  £10  and  upwards  and  was  not  in 
writing,  nor  was  there  any  sufficient  acceptance  under  the  17th  section 
of  the  Statute  of  Frauds,  29  Car.  2,  c.  3.  The  jury  found  a  verdict 
for  the  plaintiffs  for  £15  10s.,  and  the  learned  judge  reserved  leave 
to  the  defendant  to  move  to  set  aside  the  verdict  and  enter  a  non- 
suit. 
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A  rule  nisi  having  been  obtained  accordingly, 

J.  Broim  now  shewed  cause.  There  is  no  ground  for  entering  a 
nonsuit.  There  was  abundant  evidence  of  an  acceptance  of  the  goods 
to  satisfy  the  17th  section  of  the  Statute  of  Frauds.  The  plaintiff 
Johnson  says  that  he  sold  and  delivered  to  the  defendant  a  pianoforte 
for  £15  10s.  to  be  paid  for  in  cash,  and  that  the  defendant  actually 
received  it,  and  that  therefore  there  was  no  necessity  for  a  memo- 
randum of  the  contract  in  writing.  The  defendant  does  not  deny  that 
the  pianoforte  was  ordered  and  received  and  that  there  was  a  contract, 
but  he  says  it  had  been  previously  arranged  that  it  was  to  bfe  taken  as 
secm-ity  for  moneys  which  he  had  advanced  upon  certain  bills  ;  and  it  is 
contended  for  the  defendant  that  this  acceptance  not  being  on  the 
terms  set  up  by  the  plaintiff  was  not  an  acceptance  under  the  statute. 
The  words  of  the  statute  29  Car.  2,  c.  3,  §  17,  are:  "Except  the 
buyer  shall  accept  part  of  the  goods  so  sold  and  actually  receive 
the  same."  The  pianoforte  was  accepted  and  actually  received  by  the 
defendant.  But  it  is  said  that  the  acceptance  in  order  to  satisfy  this 
section  must  be  such  an  acceptance  as  will  be  equivalent  to  a  memo- 
randum in  writing  containing  all  the  substantial  terms  of  the  contract. 
The  real  meaning  of  the  provision  of  the  statute  however  seems  to  be 
that,  if  a  man  has  accepted  and  kept  goods  delivered  to  him  by 
another,  there  is  good  reason  for  supposing  that  there  was  a  contract 
between  them,  and  then  a  jury  may  find  the  terms  of  the  contract  on 
parol  evidence.  If  goods  are  received,  and  there  is  no  dispute  about 
the  quality  or  any  matter  of  that  sort,  the  jury  may  inquire  into  the 
terms  on  which  they  were  received ;  otherwise  the  ordinary  case  of 
acceptance  would  be  the  most  complicated  of  any  under  the  statute. 
It  does  not  appear  that  the  objection  now  taken  was  ever  taken  before, 
though  the  case  must  have  occurred  very  often  since  the  jjassing  of  the 
statute.  In  Phillips  v.  Bistolh^  it  was  said  that  there  must  be  a 
delivery  of  the  goods  by  the  vendor  with  an  intention  of  vesting  the 
right  of  possession  in  the  vendee ;  and  there  must  be  an  actual 
acceptance  by  the  latter  with  an  intention  of  taking  possession  as 
owner.  In  the  present  case  there  were  both.  Supposing  the  goods 
had  been  consumable  goods  and  had  been  consumed,  it  must  be 
contended  on  the  other  side,  in  order  to  support  their  argument, 
that  that  did  not  amount  to  an  acceptance.  In  Morton  v.  Tibbett  ^ 
it  was  held  that  an  acceptance  and  receipt  under  the  statute  do  not 
preclude  the  purchaser  of  goods  from  objecting  to  the  quantity  or 
quality  of  the  goods,  or  disputing  the  fact  of  the  performance  of  the 
contract,  but  the  effect  of  them  is  only  to  dispense  with  the  necessity 
of  a  written  memorandum  of  the  contract.  In  the  notes  in  Chitty's 
Statutes  to  the  17th  section  the  cases  on  this  point  are  collected.    It 

1  2  B.  &  C.  511 ;  8.  0.  2  Law  J.  Rep.  K.  B.  116. 

2  15  Q.  B.  Rep.  428 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Q.  B.  382. 
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surely  is  not  competent  for  the  defendant  to  set  up  under  the  statute 
the  objection  that  he  himself  is  a  tortfeasor.  If  this  objection  were  to 
prevail,  a  much  wider  and  very  different  operation  would  be  given  to 
the  Statute  of  Frauds  than  has  ever  yet  been  thought  of. 

Byles,  Serjt.,  and  Sumner,  in  support  of  the  rule.  The  rule  ought 
to  be  made  absolute.  There  was  no  acceptance  by  the  defendant 
under  the  17th  section  of  the  Statute  of  Frauds.  The  plaintiff 
Johnson  alleges  that  the  piano  was  sold  and  delivered,  to  be  paid  for 
on  delivery ;  but  the  defendant  says  that  by  agreement  with  the  plain- 
tiffs he  was  to  discount  certain  bills  for  the  plaintiffs,  and  to  take  the 
pianoforte  in  question  and  another  and  to  hold  them  as  security  for 
the  payment  of  the  bills ;  and  he  accepted  the  pianoforte  in  pursuance 
of  that  agreement,  and  that  therefore  there  was  no  acceptance  on  the 
terms  set  up  by  the  plaintiffs  to  satisfy  the  statute.  The  main 
question  is  upon  whom  the  onus  probandi  lay,  because  if  the 
defendant  had  said,  "  I  take  the  piano  on  the  terms  of  the  contract 
stated  by  the  plaintiffs,"  there  would  have  been  no  doubt  about  the 
matter.  It  is  for  the  plaintiffs  to  make  out  the  acceptance  in  order  to 
satisfy  the  statute.  Lillywhite  v.  Devereux  ^  and  Morton  v.  Tibbett. 
The  plaintiffs  must  prove  the  acceptance  of  the  goods  upon  the  con- 
tract set  up.  [Ckessweli,,  J.  Can  you  say  the  defendant  did  not  get 
the  goods  on  the  contract  made  ?]  The  defendant  says  he  got  them  on 
a  contract  made.  [Ceesswbll,  J.  The  jury  found  what  was  the  con- 
tract made.]  The  acceptance  must  be  one  which  is  equivalent  to  a 
memorandum  in  writing  and  that  must  shew  all  the  terms  of  the  con- 
tract, and  the  plaintiffs  must  prove  such  an  acceptance.  [Ckess- 
WELL,  J.  If  this  doctrine  were  established  it  would  lead  to  some  most 
extraordinary  results,  and  would  give  a  defendant  a  remarkable  oppor- 
tunity of  defrauding  a  creditor.  The  defendant  on  the  delivery  of 
goods  sold  at  a  certain  price  would  have  only  to  say  that  was  not  the 
price,  but  a  smaller  one,  and  to  refuse  to  give  them  up ;  and  though  a  jury 
found  that  the  greater  price  was  agreed  on,  the  defendant  might  defeat 
the  action  by  saying  that  he  did  not  accept  the  goods  at  the  greater 
price.]  The  acceptance  in  this  case  was  not  in  fact  according  to  the 
evidence  an  acceptance  on  the  terms  suggested  by  the  plaintiffs,  but  the 
defendant  took  the  piano  on  his  own  representation  of  the  contract. 
In  Maberley  v.  Sheppard  ^  it  was  held  that,  where  the  defendant  had 
employed  the  plaintiff  to  construct  a  wagon,  and  while  the  wagon 
was  in  the  plaintiff's  yard  unfinished  procured  another  person  to  fix 
the  iron-work  and  a  tilt  upon  it,  there  was  not  an  acceptance  of  the 
wagon  under  the  17th  section.  Tindal,  C.  J.,  there  said:  "The  cir- 
cumstances of  this  case  certainly  leave  it  open  to  doubt  whether  the 

1  15  Mee.  &  W.  285. 

2  10  Bing.  99  ;  s,  c.  2  Law  J.  Kep.  (n.  8.)  C.  P.  181. 
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Statute  has  been  complied  with  or  not,  but  we  think  it  is  the  duty  of 
the  plaintiff  to  free  the  case  from  all  doubt."  [Cbesswell,  J.  In  any 
event  the  defendant  was  to  take  the  goods  as  owner.]  Not  as  owner 
of  goods  then  to  be  paid  for.  [Ceesswell,  J.  He  was  to  take  them 
as  owner ;  and  according  to  One  account  they  were  to  be  paid  for  in 
cash,  according  to  the  other  by  the  bills  which  had  been  discounted. 
Jeevis,  C.  J.  How  does  this .  case  differ  from  a  case  where'goods  are 
sold  on  six  months'  credit  ?]  It  is  very  near  that  case,  but  still  that 
acceptance  is  not  of  goods  "so  sold"  under  the  statute;  that  means 
sold  by  the  contract  set  up.  In  Elliott  v.  Thomas  ^  Alderson,  B.,  in  his 
judgment  says  :  "  What  are  the  '  goods  so  sold  ? ' —  the  goods  sold  by 
that  contract."  [Cresswell,  J.  This  is  an  acceptance  of  the  goods 
"  so  sold."  The  goods  were  delivered  by  the  plaintiffs,  and  they  say 
they  were  delivered  and  were  "  so  sold  "  under  the  contract  alleged; 
and  the  defendant  says,  I  took  them,  but  they  were  not  "  so  sold."  The 
jury  says  they  were  "  so  sold."  The  defendant  did  not  state  that  he 
did  not  accept  them  on  the  terms  stated  by  the  plaintiffs,  till  the  goods 
were  so  delivered  that  the  plaintiffs  could  not  get  them  again ;  and  he 
intended  to  keep  them  at  all  events.]  Surely  the  defendant  had  a  right 
to  say,  "I  do  not  accept  the  goods  on  the  contract  you  set  up,  but 
under  another  which  entitles  me  to  them  on  other  terms."  [Ceowdek, 
J.  In  many  cases  the  acceptance  of  goods  could  afford  no  clew  as  to 
the  contract  ujDon  which  they  were  accepted.  Cresswell,  J.  It  seems 
to  me  it  does  not  signify  whether  the  defendant  in  accepting  the  goods 
stated  the  terms  on  which  he  accepted  them  one  moment  after  the 
delivery  or  one  month  after.  The  plaintiffs  have  done  all  they  could 
to  deliver  under  the  true  contract,  and  the  defendant  treats  it  as  a 
delivery  in  fact  because  he  insists  on  keepjing  the  piano.  Williams,  J. 
It  seems  remarkable  that  the  statute  should  have  treated  acceptance 
as  a  badge  of  the  truth  of  all  the  terms  of  the  contract,  whereas  it  is 
only  a  badge  of  the  truth  of  the  fact  that  some  contract  existed.]  The 
case  of  Bill  v.  Bament^  is  something  like  the  present.  In  order  to 
make  an  acceptance  under  the  statute  there  must  be  an  intention  of 
both  parties  that  the  acceptance  should  be  on  the  same  terms.  In 
Tempest  v.  FitzgerakV  Abbott,  C.  J.,  said:  "The  word  'accepted' 
imports  not  merely  that  there  should  be  a  delivery  by  the  seller,  but 
that  each  party  should  do  something  by  which  the  bargain  should  he 
bound."  In  Baldey  v.  Parker,*  Best,  J.,  says  :  "  It  was  formerly  con- 
sidered that  a  delivery  of  the  goods  by  the  seller  was  sufficient  to  take 
a  case  out  of  the  17th  section  of  the  Statute  of  Frauds ;  but  it  is  now 
clearly  settled  that  there  must  be  an  acceptance  by  the  buyer  as  well 

1  3  Mee.  &  W.  170;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Exch.  129. 

2  9  Mee.  &  W.  36 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  81. 

3  3  B.  &  Alfi.  680. 

<  2  B.  &  C.  37 ;  s.  c.  1  Law  J.  Kep.  K.  B.  229. 
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as  a  delivery  by  the  seller.  The  statute  enacts  that  where  the  bargain 
is  for  something  to  the  value  of  £10  it  shall  not  bind  unless  something 
unequivocal  has  been  done  to  shew  that  the  contract  is  complete." 
The  words  of  the  statute  shew  that  the  earnest  or  part  payment  which 
are  on  the  same  footing  as  acceptance  must  be  to  bind  the  bargain. 
So  also  the  acceptance  must  be  under  the  contract  sought  to  be 
enforced. 

Jbevis,  C.  J.  My  mind  has  wavered  considerably  during  the  dis- 
cussion of  this  case.  At  one  time  I  was  inclined  to  think  that  there 
had  been  no  acceptance  under  the  statute ;  but  after  looking  into  the 
matter,  I  now  think  that  there  was,  and  that  the  rule  ought  therefore 
to  be  discharged.  In  order  to  satisfy  the  statute  on  a  sale  of  goods 
for  £10  or  more,  there  must  be  either  a  writing  or  a  part  payment,  or  a 
delivery  and  acceptance  of  the  goods  "  so  sold."  I  think  those  words 
mean  an  acceptance  of  goods  sold  at  a  price  of  £10  or  more.  In  this 
case  there  is  no  doubt  that  there  was  a  delivery  of  that  which  the 
plaintiffs  say  was  sold  for  more  than  £10  ;  and  there  is  no  doubt  there 
was  an  acceptance,  as  the  defendant  says  that  he  accepted  on  certain 
terms.  It  is  just  as  if  the  defendant  had  said  he  accepted  on  six 
months'  credit.  The  terms  of  the  contract  as  to  the  time  when  the 
money  is  to  be  paid  would  then  be  the  question  in  dispute,  there  being 
no  doubt  about  the  acceptance.  The  jury  has  found  the  acceptance 
and  the  terms  set  up  by  the  plaintiffs.  This  case  really  does  not  differ 
from  the  ordinary  case  where  a  man  says  to  another,  "  I  have  sold  you 
goods  for  present  payment ; "  and  the  other  answers,  "  You  sold  them 
on  a  month's  credit,  and  you  have  brought  your  action  too  soon." 
The  fact  that  there  is  no  case  to  be  found  in  the  books  to  support  the 
defendant's  view  affords  a  strong  argument  to  shew  that  it  is  not  in 
accordance  with  the  meaning  of  the  statute.  I  think  in  this  case  the 
defendant  is  precluded  by  the  finding  of  the  jury,  and  that  therefore 
the  rule  ought  to  be  discharged.       ■ 

Ceesswell,  J.  I  am  of  the  same  opinion.  After  the  finding  of  the 
jury  we  must  take  it  that  the  contract  was  for  the  sale  and  delivery  of 
the  goods  on  the  defendant's  premises  for  the  purpose  of  making  him 
the  owner.  He  was  told  of  the  deUvery,  and  assented  in  such  a  man- 
ner as  to  make  him  owner,  and  he  insists  on  keeping  the  goods  as 
owner ;  and  he  cannot  say  that  he  did  not  accept  them  on  the  true 
terms  of  the  bargain.  He  disputed  the  terms  on  which  he  became 
owner,  which  he  was  at  liberty  to  do ;  but  the  jury  have  found  against 
him  on  that  question,  and  he  is  bound  by  their  finding. 

Williams,  J.  I  am  of  the  same  opinion.  I  think  there  is  no  doubt 
there  was  a  delivery  and  acceptance  under  the  Statute  of  Frauds.  No 
doubt  the  acceptance  was  accompanied  by  a  denial  by  the  defendant 
of  one  of  the  terms  necessary  to  support  this  action,  and  for  some  time 
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I  felt  great  difficulty  in  saying  that  any  proof  could  be  offered  in  lieu 
of  writing  which  amounted,  instead  of  a  corroboration  of  the  contract, 
to  a  denial  of  it.  But  upon  the  whole  I  am  of  opinion  that  nothing 
was  intended  in  the  statute  except  that  the  defendant  should  have 
accepted  in  the  quaUty  of  vendee.  The  Legislature  has  tliought  that 
where  there  is  a  fact  so  consistent  with  the  alleged  contract  of  sale  as 
acceptance,  it  would  be  quite  safe  to  dispense  with  the  necessity  of  a 
writing.  The  statute  does  not  mean  that  the  thing  which  is  to  dispense 
with  the  writing  is  to  take  the  place  of  all  the  tei-ms  of  the  contract, 
but  that  the  acceptance  is  to  establish  the  broad  fact  of  the  relation  of 
vendor  and  vendee.  Here  the  relation  of  vendor  and  vendee  was 
established,  and  that  was  sufficient  to  satisfy  the  statute. 

Ceowdee,  J.  I  am  of  the  same  opinion.  I  think  there  was  an 
acceptance  within  the  Statute  of  Frauds.  The  jury  having  found  the 
acceptance,  there  is  no  doubt  there  was  a  delivery  and  acceptance,  and 
that  enables  the  plaintiffs  to  lay  before  the  jury  evidence  of  the  terms 
of  the  contract.  It  seems  to  me  that  all  that  was  necessary  under  the 
statute  was,  that  there  should  have  been  a  contract  of  sale,  and  that 
under  that  contract  the  vendee  should  have  accepted ;  it  being  a  ques- 
tion for  the  jury  on  the  parol  evidence,  what  were  the  precise  nature 
and  terms  of  the  contract.  Jiule  discharged. 


MARVIN  V.  WALLIS. 

In  the  Queen's  Bench,  June  5,  1856. 

[Reported  in  6  Ellis  4-  Blackburn,  726.] 

Action  for  money  payable  by  defendant  to  plaintiff  for  horses, 
mares,  and  geldings,  bargained  and  sold,  and  sold  and  delivered  by 
plaintiff  to  defendant ;  and  on  accounts  stated.  Plea,  never  indebted. 
Issue  thereon. 

On  the  trial  before  Lord  Campbell,  C.  J.,  at  the  last  Warwickshhe 
assizes,  it  appeared  that  the  action  was  brought  to  recover  the  price  of 
a  horse.  It  was  agreed  that  there  had  been  a  complete  verbal  bargain 
lor  the  sale  of  the  horse  by  the  plaintiff  to  the  defendant  for  a  price 
above  £10,  and  that  about  a  fortnight  afterwards  the  plaintiff  sent  the 
horse  to  the  defendant,  who  refused  to  take  or  pay  for  him ;  alleging 
that  the  horse  had  been  ill-used  in  the  interval.  The  plaintiff's  evi- 
dence was  that  the  bargain  was  complete  for  immediate  dehvery;  that 
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after  it  was  complete  the  plaintiff  asked  the  defendant  to  lend  him  the 
horse  for  a  few  weeks  till  he  got  another,  to  which  the  defendant  agreed 
if  the  plaintiff  would  take  care  of  it ;  and  that  in  consequence  the 
plaintiff  kept  the  horse  from  that  time,  not  as  vendor  but  as  borrower 
of  the  horse.  There  was  no  part  payment,  nor  any  memorandum  in 
writing.  It  was  objected  that  there  was  no  evidence  to  go  to  the  jui-y 
of  any  acceptance  and  actual  receipt  of  the  horse.  The  Lord  Chief 
Justice  refiised  to  stop  the  case.  The  defendant  then  gave  evidence, 
according  to  which  the  original  verbal  bargain  was  that  the  horse 
should  not  be  delivered  for  a  month ;  and  the  plaintiff  retained  posses- 
sion, not  as  a  borrower,  but  in  virtue  of  the  original  bargain.  The 
Lord  Chief  Justice  left  the  question  to  the  jury,  whether  the  verbal 
contract  for  the  sale  of  the  horse  was  complete  before  there  was  any 
agreement  about  the  horse  being  retained  by  the  filaintiff,  and  the 
horse  was  lent  to  the  plaintiff  by  the  defendant  as  his  owner;  or 
whether  the  retainer  of  the  horse  was  part"  of  the  bargain.  The  jury 
found  that  the  contract  was  complete  before  the  pel-mission  to  keep  the 
horse  was  given  to  the  plaintiff,  and  that  the  horse  was  lent  by  the 
defendant  as  his  owner. 

The  Lord  Chief  Justice  then  directed  a  verdict  for  the  plaintiff,  with 
leave  to  move  as  after  mentioned. 

Mellor  in  last  term  obtained  a  rule  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  defendant,  or  a  nonsuit  "  on  the  ground 
that  there  was  no  evidence  of  sufficient  acceptance  of  the  horse  in 
question  within  the  17th  section  of  29  Car.  2,  c.  3." 

Sayes^  Serjt.,  and  Jiittleston,  on  an  earlier  day  in  this  term  shewed 
cause.^  The  finding  of  the  jury  is  that,  after  the  completion  of  the 
contract  of  sale  (when  the  plaintiff  was  in  possession  as  unpaid  vendor, 
and  the  defendant  owner  of  the  horse  subject  to  the  vendor's  lien,  and 
entitled  on  paying  the  price  to  an  immediate  delivery),  there  was  an 
agreement  between  the  two  that  the  horse  should  thenceforth  be  kept 
by  the  plaintiff,  not  as  unpaid  vendor,  but  as  gratuitous  bailee  of  the 
horse ;  the  defendant  assenting  to  this  as  owner  of  the  horse,  on  the 
condition  that  the  plaintiff  should  take  care  of  it.  This  responsibility 
would  have  arisen  from  the  mere  lendiug,  though  not  expressed ;  but 
the  expression  is  important  evidence,  justifying  the  jury  in  finding  that 
the  defendant  meant  to  lend  it  as  owner.  Now  if  the  defendant  had 
taken  manual  possession  of  the  horse  for  one  second,  and  led  him  by 
the  bridle  for  one  yard,  and  then  given  him  back  to  the  plaintiff  to 
keep  on  those  terms,  it  would  not  be  disputable  that  there  was  a  com- 
plete delivery,  acceptance,  and  receipt,  changing  the  character  of  the 
plaintiff's  possession  and  altering  the  nature  of  his  responsibility.  But 
when  two  parties  having  the  present  power  to  make  a  delivery  of 
goods  agree  to  consider  it  as  made,  it  has  in  law  the  same  effect  as  if 
1  June  4th.    Before  Lord  Campbell,  C.  J.,  Coleridge  and  Erie,  JJ. 
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the  goods  were  taken  up  and  laid  down  again.  It  is  like  settlement  in 
account  of  two  debts,  both  of  which  are  in  law  considered  paid,  though 
the  parties  have  not  gone  through  the  form  of  handing  the  money 
across  and  receiving  it  back.^  If  the  holder  of  the  goods  agrees  to 
change  the  nature  of  his  possession,  it  is  the  same  thing  as  if  he  had 
made  a  corporeal  delivery  to  a  third  person  agreeing  to  hold  on  those 
terms.  Elmore  v.  Stone  ^  proceeds  on  this  principle.  In  Blenkinsop  v. 
Clayton"  the  horse  remained  in  the  vendor's  possession  ;  but  there  were 
facts  tending  to  shew  that  the  purchaser  had  treated  it  as  his  own,  and 
the  decision  was  that  these  facts  were  evidence  to  go  to  the  jury  of  a 
delivery.  In  Tempest  v.  Fitzgerald*  and  Carter  v.  Toussaint^  the  court 
held  that  there  was  in  those  cases  no  evidence  that  the  vendor  had 
agreed  to  alter  the  nature  of  his  possession;  but  in  both  the  court 
recognized  the  principle  laid  down  in  Elmore  v.  Stone  and  Blenkinsop 
V.  Clayton,  that,  if  the  nature  of  the  possession  had  been  changed,  it 
would  be  sufficient.  In  Holmes  v.  Hoskins,''  Parke,  B.,  recognizes  the 
principle  of  Elmore  v.  Stone,  whilst  distinguishing  it  ■  from  the  case 
before  him.  He  says  :  "  In  order  to  satisfy  the  statute,  there  must  be 
an  acceptance  and  an  actual  or  constructive  delivery.  Now  in  this 
case  there  was  no  actual  delivery;  and  therefore,  to  entitle  the  plaintiff 
to  recover,  there  must  be  such  a  dealing  with  the  cattle  Ijy  the  defend- 
ant as  owner  that  the  plaintiff  would  lose  his  lien.  But  it  is  clear  that 
the  plaintiff  never  meant  to  part  with  the  cattle  until  the  price  was 
paid."  "My  brother  Kinglake  relied  on  Elmore  v.  Stone,  but  that 
case  is  very  different  from  the  present ;  for  there,  when  the  vendor 
assented  to  the  purchaser's  request,  there  was  an  act  of  acceptance  by 
which  the  former  lost  his  lien."  In  the  present  case,  on  the  finding  of 
the  jury,  the  vendor  had  given  up  his  lien;  lie  had  completely  agreed 
to  hold  the  horse  in  a  new  capacity.  The  question  upon  this  evidence 
was  for  the  jury.     Parker  v.  Wallis.' 

Mellor  and  Field  were  now  heard  in  support  of  the  rule.  There 
has  been  no  change  of  possession  equivalent  to  delivery  of  the  horse. 
[Lord  Campbell,  C.  J.  Your  difficulty  arises  from  the  finding  of  the 
jury.]  "Where  reUance  is  placed  upon  an  act,  as  intended  by  the  parties 
to  be  equivalent  to  delivery,  the  transaction  must  be  at  least  unam- 
biguous :  it  is  incorrect  to  treat  the  question  as  one  of  an  act  of  owner- 
ship. In  Blenkinsop  v.  Clayton  it  was  held  to  be  a  question  for  the 
jury  whether  the  act  relied  upon  (an  offer  by  the  vendee  to  sell  the 
goods  as  his  own)  was  evidence  of  a  delivery  to  him ;  and  that  case 
no  doubt  is  to  a  certain  extent  in  favor  of  the  plaintiff.  But  the  other 
cases  cited  are  distinguishable.  In  Elmore  v.  Stone  the  vendor 
removed  the  horses  from  the  sale  stable  into  another,  upon  the  request 

1  See  Livingstone  v.  Whiting,  15  Q.  B.  722.  2  1  Taunt.  458. 
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of  the  vendee  that  the  vendor,  who  was  a  livery-stable  keeper,  Avould 
keep  the  horses  at  livery  for  him :  that  was  an  unequivocal  delivery,  as 
much  as  if  the  horses  had  been  sent  to  the  livery-stable  of  a  third 
party.     The  marginal  note  in  Tempest  v.  Fitzgerald '  does  not  quite 
accurately  represent  the  facts  of  the  case.   The  vendee  had  ridden  upon 
the  horse  sold  ;  and  the  jury  were  told  to  find  for  the  plaintifi"  if  they 
thought  that  such  riding  was  an  exercise  of  ownership,  and  not  merely 
by  way  of  trial ;  and  they  found  for  the  plaintiff.     The  court  never- 
theless ordered  a  new  trial ;  and  they  pointed  out  that  the  bargain  was 
for  ready  money,  so  that  the  vendee  had  no  right  to  the  possession  of 
the  horse  until  he  had  paid  for  it,  which  he  had  not  done ;  whereas  in 
Blenkinsop  v.  Clayton  ^  the  contract  was  not  for  ready  money,  but  the 
horse  was' to  be  delivered  within  an  hour,  before  the  expiration  of  which 
time  the  act  in  question  took  place.   Here  the  plaintiff  had  not  paid  for 
the  horse,  which  brings  the  case  within  Tempest  v.  Fitzgerald :  the 
horse  could  not  be  said  to  have  been  delivered,  because  the  vendor  had 
done  nothing  to  give  up  his  lien ;  and  this  meets  the  argument  sug- 
gested here  from  the  finding  of  the  jury.     In  Howe  v.  Palmer  ^  twelve 
bushels  out  of  a  quantity  of  tares  were  sold,  to  remain  in  the  pos- 
session of  the  vendor  till  called  for ;  and  the  vendor  afterwards  meas- 
ured out  the  twelve  bushels,  giving  orders  to  set  them  apart,  and  to 
deliver  them  to  the  defendant  when  he  should  call  for  them ;  and  it 
was  held  that  this  was  no  acceptance.     There  Bayley,  J.,  said : *  "In 
Elmore  v.  Stone  the  buyer  directed  expense  to  be  incurred ;  and  the 
directing  of  that  expense  was  considered  evidence  of  an  'acceptance  on 
his  part.     That  case  goes  as  far  as  any  case  ought  to  go,  and  I  think 
we  ought  not  to  go  one  step  beyond  it.     There  is  this  distinction 
between  that  case  and  this,  that  there  an  expense  was  incurred  on 
account  and  by  the  direction  of  the  buyer :  here  there  is  none.    But  I 
must  say,  however,  that  I  doubt  the  authority  of  that  decision."  [Lord 
Campbell,  C.  J.     A  delivery  to  the  vendee's  agent  would  do,  you 
admit :  may  not  the  vendor  be  such  agent  ?]     That  would  be  an  eva- 
sion of  the  letter  and  intent  of  the  statute.    In  Carter  v.  Toussaint  ^  no 
time  was  fixed  for  the  payment  of  the  price  of  the  horse :  it  was  to 
remain  with  the  vendor  for  twenty  days  without  any  charge  to  the 
vendee,  at  the  expiration  of  which  time  it  was  in  fact,  by  the  direction 
of  the  vendee,  sent  to  grass  and  entered  as  the  vendee's  horse.   This  was 
held  not  to  be  an  acceptance  within  the  statute ;  Bayley,  J.,  saying, 
"  There  can  be  no  acceptance  or  actual  receipt  by  the  buyer,  unless 
there  be  a  change  of  possession ;  and  unless  the  seller  divests  himself  of 
the  possession  of  the  goods,  though  but  for  a  moment,  the  property 
remains  in  him."     [Eelb,  J.    Do  you  say  that  there  must  be  a  manual 
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receipt?  Take  the  case  of  bales  of  cotton  lying  in  a  warehouse.] 
There  is  a  difference  between  evjdence  of  a  delivery  and  evidence  of 
an  acceptance :  no  act  of  the  vendor  can  amount  to  an  acceptance  by 
the  vendee.  In  Beaumont  v.  Brengeri,^  where  it  was  held  that  there 
was  an  acceptance,  the  judges  clearly  relied  not  on  the  fact  of  the  car- 
riage being  removed  to  a  different  part  of  the  warehouse,  but  upon  the 
vendee  having  taken  it  out  for  a  ride.  In  Holmes  v.  Hoskins  ^  the  ven- 
dee felt  in  his  pocket  for  his  cheque-book,  in  order  to  pay  for  the  cattle 
sold,  but  finding  that  he  had  not  got  it  told  the  vendor  to  come  in  the 
evening  for  the  money;  but  the  cattle  never  were  paid  for;  and  it  was 
agreed  that  the  cattle  should  remain  in  the  vendor's  field  for  a  few 
days  and  that  the  vendee  should  feed  them  with  the  vendor's  hay, 
which  was  done.  It  was  held  that  there  was  no  evidence  to  go  to  the 
jury  of  an  acceptance  to  satisfy  the  statute.  [Loed  Campbell,  C.  J. 
There  the  vendor  clearly  intended  to  keep  his  lien.j  This  case  illus- 
trates the  danger  of  allowing  supposed  equivalents  to  the  conditions 
prescribed  by  the  statute :  the  evidence  rested  on  the  terms  of  a  con- 
versation which  were  in  dispute,  the  very  evil  which  the  statute  was 
intended  to  meet.  [Eele,  J.  Proof  of  part  payment  would  be  liable 
to  the  same  objection  :  the  vendee  might  say,  I  meant  only  to  lend  you 
the  money.]  In  such  a  case  there  is  at  any  rate  the  substantive  fact 
of  the  handing  over  the  money. 

Coleridge,  J.  I  am  of  opinion  that  we  ought  to  discharge  this  rule. 
The  question  is,  whether  on  the  facts  found  by  the  jury  the  Statute  of 
Frauds  is  satisfied,  and  whether  there  is  any  evidence  for  that  finding. 
The  Statute  of  Frauds  requires  an  actual  receipt,  which  implies  delivery, 
and  acceptance.  It  is  admitted  that  if  there  be  an  actual  visible  pos- 
session in  the  vendee  for  a  single  moment,  that  is  enough:  the  question 
cannot  turn  on  time.  It  must  also  be  admitted  that  it  is  enough  if  a 
third  party  has  such  possession  for  the  vendee.  It  is  said  that  nothing 
short  of  that  will  do ;  and  as  I  understand  Mr.  Field  he  contends 
that  there  must  be  some  positive  act,  and  that  without  that  words 
alone  will  not  satisfy  the  statute.  Here  it  is  found  that  the  bargain 
was  complete,  and  that  after  that  the  vendor  asked  the  vendee  to  lend 
him  the  horse  for  a  specific  purpose,  to  which  the  vendee  assented. 
The  vendor  retains  the  apparent  possession,  but  holds  for  the  vendee, 
unless  there  be  a  distinction  between  this  state  of  things  and  what  is 
admitted  to  be  sufficient  to  satisfy  the  Statute  of  Frauds.  Try  then 
how  that  is.  Must  there  be  an  actual  transfer  ?  The  case  of  Elmore 
V.  Stone  °  furnishes  an  answer  to  that  question  ;  for  there,  there  was  a 
removal  of  the  horse  from  one  stable  of  the  vendor  to  another  stable  of 
the  vendor ;  in  the  first  of  these  the  vendor  kept  his  own  horees,  in 
the  other  the  horses  belonging  to  other  people  :  so  that  the  horse  still 
>  5  Com.  B.  301.  2  9  Exch.  753.  3  1  Taunt.  458. 
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continued  in  his  apparent  possession,  but  the  character  of  the  possession 
was  altered.  So  here  there  is  the  same  apparent  possession  throughout, 
but  the  evidence  shews  that  its  character  was  changed.  Much  has 
been  said  as  to  whether  the  lien  here  was  retained  or  not;  but  it  seems 
to  me  that  this  is  not  material  to  the  argument,  and  that  the  legal 
result  arises  from  the  preceding  part  of  the  transaction.  Had  the 
plaintiff  retained  the  horse  in  the  character  of  an  unpaid  vendor,  there 
would  not  have  been  a  delivery  ;  but  the  verdict  negatives  that  suppo- 
sition. 

Erle,  J.  I  also  am  of  opinion  that  the  rule  should  be  discharged. 
The  question  is,  whether  the  buyer  has  accepted  the  horse,  and  actually 
received  it.  All  that  passed  has  been  merely  by  word  of  mouth:  there 
has  been  nothing  which,  according  to  the  language  of  many  cases, 
amounts  to  manual  delivery.  The  statute  for  many  years  was  very 
much  praised.  I  believe  that  the  party  who  inserted  the  words  had 
no  idea  what  he  meant  by  "  acceptance :  "  that  opinion  I  found  .on  the 
everlasting  discussion  which  has  gone  on,  as  if  possession  according  to 
law  could  mean  only  manual  prehension.  It  may  mean  that  or  it 
may  mean  a  handing  over  to  a  servant ;  but  the  question  is,  whether 
there  has  been  an  exercise  of  the  right  inconsistent  with  any  supposi- 
tion but  that  of  ownership ;  whether  there  is  an  actual  sale,  and  an  act 
which  is  inconsistent  with  any  thing  but  ownership.  When  you  apply 
that  here,  you  have  the  finding  of  the  jury  that'  there  was  an  actual 
sale,  and  that  the  purchaser  assumed  to  be  in  actual  possession.  He 
permitted  the  other  party  to  retain  the  horse.  All  indeed  passed  by 
word  of  mouth;  but  to"  my  mind  it  is  a  most  decisive  case  of  possession, 
and  one  in  which  the  vendor  had  lost  his  claim  to  lien. 

Ceompton,  J.  I  was  not  present  during  the  whole  of  the  argument ; 
but  so  far  as  I  can  judge  from  what  I  have  heard,  I  am  of  opinion  that 
the  rule  should  be  discharged.  There  is  no  question  as  to  the  identity : 
there  is  a  sale  of  the  horse,  and  then  what  amounted  to  a  loan  by  the 
vendee ;  and  under  that  loan>the  vendor  kept  possession  of  the  horse. 
That  is  a  possession  by  the  vendee.  The  case  is  analogous  to  that  of 
goods  warehoused.  I  go  to  the  warehouseman  with  the  seller,  and  say 
to  him,  "You  now  hold  these  goods  for  me  :"  the  warehouseman  then 
becomes  the  bailee  of  the  purchaser,  and  the  possession  of  the  ware- 
houseman becomes  that  of  the  purchaser.  Mr.  Mellor  says,  and  he  would 
succeed  if  he  could  make  out  his  proposition,  that  in  no  case  can  the 
vendor  for  this  purpose  be  the  agent  for  the  vendee  ;  but  that  I  think 
is  not  law.  Elmore  v.  Stone  ^  shews  that :  in  the  one  case  we  liave  a 
bailment  of  a  description  different  from  the  original  possession  ;  here 
we  have  a  loan ;  but  in  each  case  the  possession  of  the  bailee  is  the 
possession  of  the  bailor.   It  would  be  dangerous  to  distinguish  between 

1  1  Taunt.  458. 
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Ruch  cases.  In  Carter  v.  Toussaint  ^  the  court  distinguished  the  case 
on  the  ground  that  the  plaintiff's  character  as  owner  remained 
unchanged ;  and  that  is  the  question  of  fact  here  :  did  the  vendor  hold 
the  horse  as  agent  of  the  vendee  ?  I  think  it  is  clear  that  he  did, 
unless  we  are  to  say  that  no  verbal  an-angement  can  create  that  state 
of  things.  At  one  time  it  used  to  be  thought  that  no  verbal  evidence 
could  be  let  in  to  shew  the  fact  of  payment;  but  that  is  cle.arly  not  the 
law,  nor  is  there  any  such  law  in  the  case  of  acceptance.  I  think  the 
verdict  was  right. 

LoED  Campbell,  C.  J.  I  agree  with  the  rest  of  the  court.  While 
the  Statute  of  Frauds  remains,  we  are  bound  to  give  effect  to  it  and 
shall  do  so  ;  but  we  are  doing  so  liere.  There  has  been  an  acceptance 
and  a  receipt  of  the  chattel  on  the  finding  of  the  jury,  which  is  quite 
justified  by  the  evidence.  The  vendor  became  bailee  of  the  horse, 
and  held  by  authority  of  the  vendee.  The  case  is  therefore  within  the 
exception  of  §  17.  I  must  say  that,  giving  as  I  do  full  effect  to  the 
statute  while  it  remains,  I  shall  rejoice  when  it  is  gone.  In  my  opin- 
ion it  does  much  more  harm  than  good.  It  promotes  fraud  rather 
than  prevents  it,  and  introduces  distinctions  which  I  must  confess  are 
not  productive  of  justice.  Hide  discharged? 


TAYLOR   ('.   WAKEFIELD   and   Axothee. 
In  the  Queen's  Bench,  June  9  and  10,  1856. 

[Reported  in  6  Ellis  Sf  Blackburn,  765.] 

Teovee  for  machinery,  with  a  count  for  an  assault.  Plea  to  the 
whole,  payment  into  court  of  £10.  Replication,  that  the  sum  was  not 
enough. 

On  the  trial  before  Willes,  J.,  at  the  last  Liverpool  spring  assizes,  it 
appeared  that  the  defendants  were  mortgagees  in  possession  of  three 
mills,  one  of  which  was  a  linting  mill,  and  of  the  machinery  in  them 
which  did  not  consist  of  fixtures.  A  negotiation  took  place  between 
plaintiff  and  defendants  for  the  purchase  of  the  mills  and  machinery; 
and  he  was  let  into  possession  of  all  three  under  a  written  agreement 
by  which  he  ^became  tenant  to  the  defendants  from  week  to  week  of 
the  three  mills  and  machinery,  terminable  on  twenty-one  days'  notice, 
with  an  option  to  the  plaintiff  to  become  purchaser  of  the  whole 
machinery  in  all  three  mills  for  £813,  being  the  sum  at  which  the 
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whole  was  valued.  After  this  there  were  verbal  negotiations,  as  to 
which  there  was  contradictory  testimony.  The  plaintiff's  evidence 
was,  that  it  was  finally  agreed  by  word  of  mouth  that  he  should  have 
the  option,  at  the  termination  of  the  tenancy,  of  taking  the  linting 
machinery  only  on  payment  of  £272  17s.  3if?.,  but  that  it  was  not  to  be 
removed  until  paid  for.  The  defendants'  case  was,  that  they  never 
agreed  to  divide  the  sale,  and  that  the  plaintiff  was  to  take  and  pay  for 
all  the  machinery  or  none.  The  tenancy  was  subsequently  determined 
by  notice  to  quit.  On  the  day  on  which  the  tenancy  terminated 
£272  17«.  Sd.  was  tendered  on  behalf  of  the  plaintiff  as  the  price  of  the 
linting  machinery,  and  refused  by  the  defendants  who  did  not  acknowl- 
edge the  bargain.  Subsequently  on  the  same  day  the  plaintiff,  who 
was  still  in  occupation  of  the  mills  and  machinery,  proceeded  to  carry 
away  the  linting  machinery :  the  defendants  forcibly  prevented  it.  A 
scuffle  ensued,  during  which  the  assault  took  place.  The  defendants' 
counsel  contended  that  the  damages  were  to  be  estimated  on  the  sup- 
position that  the  plaintiff  had  no  interest  in  the  goods;  for  even  if  the 
parol  contract  was  as  stated  by  the  plaintiff,  it  was  a  contract  for  the 
sale  of  goods  for  more  than  £10,  and  there  was  no  evidence  of  any 
thing  to  bind  the  contract.  The  learned  judge  ruled  that  there  was 
evidence  of  an  acceptance  and  actual  receipt.  He  left  the  question  to 
the  jury  whether  the  parol  contract  was  as  stated  by  the  plaintiff,  and 
whether  there  was  an  acceptance  by  him  of  the  goods ;  telling  them  that, 
if  so,  the  property  in  the  linting  machinery  had  vested  in  the  plaintiff 
before  the  conversion.     Verdict  for  the  plaintiff,  damages  £50. 

Manisty  in  last  Easter  term  obtained  a  rule  nisi  for  a  new  trial  on 
the  ground  of  misdirection,  in  this  that  there  was  no  evidence  of  an 
acceptance. 

Watson,  Hugh  Sill,  and  0.  Millward  now  shewed  cause.^  There 
was  evidence,  which  must  at  this  stage  of  the  cause  be  taken  to  be  true, 
of  a  parol  contract  by  which  the  defendants  sold  the  machinery  in 
question  to  the  plaintiff.  At  the  time  of  this  parol  contract  the  goods 
were  already  in  the  possession  of  the  plaintiff  as  tenant  to  the 
defendants,  and  that  being  so  there  could  be  no  further  physical 
delivery:  there  might  however  be  a  change  in  the  nature  of  the 
holding  of  the  plaintiff;  and  as  soon  as  that  change  took  place  and  he 
ceased  to  hold  as  tenant  and  came  to  hold  as  vendee,  there  was  an 
acceptance  and  receipt  sufficient  to  bind  the  contract.  Edan  v.  Dud- 
field,^  Marvin  v.  Wallis,^  and  the  principle  recognized  in  the  judgment 
in  Lillywhite  v.  Devereux.*  [Eele,  J.  There  are  authorities  that,  if 
the  parties  were  reversed,  the  defendants  might  adopt  the  act  of  the 
plaintiff  as  an  acceptance  binding  the  contract  against  him.     But  is 

'  Before  Lord  Campbell,  C.  J.,  Coleridge,  Erie,  and  Crompton,  JJ.    The  argument 
was  resumed  and  completed  before  the  same  judges  on  Tuesday,  June  10. 
M  Q.  B,  302.  3  6  EUis  &  Bl.  726.  *  15  M.  &  W.  285 
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there  any  case  in  which  the  bailee  taking  to  the  goods  has  been  held 
to  bind  the  bargain  in  his  own  favor  ?]  The  acceptance  and  receipt 
which  bind  the  bargain  as  against  either  bind  it  against  both :  there 
may  be  more  difficulty  in  proof;  but  here  the  question  is  whether  there 
was  evidence. 

Manisty,  in  support  of  the  rule.  It  is  to  be  taken  for  the  present 
that  the  plaintiif's  account  of  the  verbal  contract  is  the  accurate  one, 
and  that  the  defendants  bargained  with  him  that  on  paying  the  price 
he  might  take  as  owner  the  goods  already  in  his  possession  as  tenant, 
but  not  until  payment.  And  it  may  be  conceded  that  in  cases  where 
a  bailor  sells  goods  to  a  bailee  by  parol,  if  whilst  that  parol  bargain  is 
unrevoked  the  bailee  in  pursuance  of  it  takes  to  the  goods  as  his  own, 
it  would  be  an  acceptance  not  only  binding  the  contract  as  against 
himself,  but  .also  being  an  acceptance  by  the  authority  given  by  the 
vendor  in  the  parol  bargain  it  will  bind  the  vendor.  But  in  this  case 
there  was  no  pretence  that  the  plaintifi"  had  any  authority  to  take  the 
goods  until  the  price  was  paid ;  nor  did  he  attempt  to  take  to  them 
till  after  he  had  tendered  the  price.  It  was  then  too  late  ;  for  the 
defendants  by  refusing  the  price  had  in  an  unequivocal  manner  repu- 
diated the  parol  contract  (which  was  then  still  not  binding),  and  so 
revoked  any  authority  to  accept  the  goods. 

LoED  Campbell,  C.  J.  I  should  have  been  strongly  inclined  to  say 
that,  if  the  nature  of  the  plaintiff's  possession  had  been  changed  by 
him  by  virtue  of  the  authority  given  in  the  parol  contract,  it  would 
have  been  an  acceptance  binding  the  contract  as  against  the  defendants. 
But  when  it  appears  that  the  parol  authority  was  revoked  before  it  was 
acted  upon,  it  is  clear  that  cannot  be.  Now  in  this  case  it  was  an 
uncontested  fact  that  the  defendants  refused  to  accept  the  price,  and 
disaffirmed  the  contract  whilst  it  was  yet  unbound  and  the  authority 
revocable.  That  being  so,  there  was  no  evidence  of  any  acceptance  ; 
and  the  rule  for  a  new  trial  must  be  absolute. 

Coleridge,  J.  What  is  relied  on  here  as  binding  the  contract  is 
an  act  of  the  buyer,  who  was  already  in  possession  of  the  goods,  chang- 
ing the  character  in  which  he  held  them.  But  till  that  act  was  done, 
there  was  no  binding  contract,  and  it  was  in  the  power  of  either  to  be 
off  the  bargain.  Now  when  the  very  act  rehed  on  came  to  be  done, 
the  vendors  refused  the  money  and  disaffirmed  the  contract. 

Erle,  J.  Whenever  goods  are  in  the  hands  of  a  person  as  lessee  or 
bailee,  with  a  parol  contract  for  the  purchase  of  those  goods  which  is 
not  binding,  if  the  purchaser  takes  to  the  goods  as  such  and  changes 
the  character  in  which  he  holds  them,  it  is  an  acceptance  as  against  him ; 
and  it  is  clear  that  the  vendor  may,  if  he  has  done  nothing  to  preclude 
himself;  adopt  that  acceptance  and  hold  the  contract  bound.  And  it 
may  be,  though  it  has  not  I  believe  been  yet  decided,  that  such  an  act, 
if  done  by  the  purchaser  in  furtherance  of  the  contract  before  it  is 
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revoked,  -would  bind  the  contract  as  against  the  vendor  also.  I  am 
inclined  to  think  that  it  would  be  an  acceptance  by  the  vendor's 
authority  already  given  in  the  contract,  if  acted  upon  before  it  was 
revoked.  But  if  before  that  parol  authority  is  acted  upon  it  is  revoked, 
and  the  vendor  declares  th^t  there  is  no  binding  bargain,  the  subse- 
quent taking  to  the  goods  by  the  buyer  is  unauthorized  and  tortious, 
and  cannot  be  an  acceptance,  which  to  bind  the  bargain  must  at  all 
events  be  with  the  assent  of  the  vendor.  Here  before  the  act  relied 
on  the  vendors  said  the  bargain  was  not  binding. 

CEOMPTOisr,  J.  I  think  the  counsel  on  both  sides  state  the  law  accu- 
rately. When  goods  are  sold  by  parol  and  nothing  remains  to  be  done 
before  the  delivery,  if  the  goods  are  already  in  the  hands  of  the  ven- 
dee, he  may  take  to  them  under  the  contract,  and  it  is  an  acceptance 
and  receipt  by  the  authority  of  both  parties.  It  is  the  only  way  in 
such  cases  as  Edan  v.  Dudfield '  and  Marvin  v.  "Wallis  ^  in  which  there 
can  be  a  delivery.  The  contract  is  binding  as  soon  as  the  bailee 
changes  his  character  and  holds  as  owner.  But  then  it  appears  on  the 
facts  here  that  by  the  contract  there  was  to  be  no  delivery  till  the  price 
was  paid ;  and  it  appears  that  when  the  price  was  tendered,  before  any 
possession  as  owner  was  or  under  the  contract  could  be  taken,  the  ven- 
dors refused  the  money  and  declared  the  contract  not  binding.  If  we 
held  that  it  was  suiEcient  to  tender  the  money  and  take  possession 
afterwards,  it  would  be  in  effect  holding  that  the  contract  was  binding 
before  the  possession  was  taken  ;  for  unless  it  was,  the  subsequent  tak- 
ing of  possession  was  tortious ;  and  it  is  admitted  on  all  hands  that  a 
tortious  taking  possession  cannot  make  the  contract  binding. 

Hide  absolute. 


GARDNER  v.  GROUT. 

In  the  Common  Pleas,  Mat  5,  1857. 

[Reported  in  2  Common  Bench  Reports,  New  Series,  340.] 

This  was  an  action  for  the  breach  of  a  contract  to  deliver  24j  tons  of 
sacks  and  bags,  which  the  defendant  had  agreed  to  sell  to  the  plain- 
tiff at  the  price  of  £11  per  ton. 

At  the  trial  before  Williams,  J.,  at  the  first  sitting  in  London  in  the 
present  term,  a  contract  by  word  of  mouth  was  proved  in  the  terms 
alleged  in  the  declaration ;  but  there  was  no  contract  in  writing,  nor 
any  part  payment.     The  plaintiff  however  relied,  for  the  purpose  of 

1  1  Q.  B.  302.  2  6  Effis  &  Bl.  726. 
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taking  the  case  out  of  the  Statute  of  Frauds,  upon  a  part  delivery  and 
acceptance,  as  to  which  the  evidence  was  as  follows  :  Four  days  after 
the  sale  the  plaintiff  went  to  the  defendant's  warehouse  and  asked  for 
samples  of  the  sacks  and  bags,  which  were  given  to  him  by  the  defend- 
ant's foreman,  and  which  he  promised  to  pay  for  when  the  bulk  (which 
was  all  there  at  the  time)  was  taken  away.  The  samples  so  given  to 
the  plaintiff  were  by  the  defendant's  order  weighed  and  entered. 

On  the  part  of  the  defendant  it  was  submitted  that  the  taking  the 
samples  was  not  such  a  part  acceptance  of  the  thing  sold  as  would  sat- 
isfy the  17th  section  of  the  statute. 

For  the  plaintiff  the  case  of  Hinde  v.  Whitehouse,  7  East,  558,  was 
relied  upon  [stating  it]. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  samples  of 
the  sacks  and  bags  were  delivered  and  accepted  as  part  of  the  bulk. 
The  jury  found  that  they  were,  and  accordingly  a  verdict  was  taken 
for  the  plaintiff  (damages  £40),  leave  being  reserved  to  the  defendant 
to  move  to  enter  the  verdict  the  other  way,  or  a  nonsuit,  if  the  court 
should  be  of  opinion  that  there  was  no  acceptance  of  part  to  take  the 
case  out  of  the  statute. 

Hawkins  now  moved  accordingly.  The  acceptance  of  the  samples 
clearly  was  not  an  accejstance  of  part  of  the  things  sold,  so  as  to  take 
the  case  out  of  the  17th  section  of  the  Statute  of  Frauds.  In  Hinde  v. 
Whitehouse  the  samples  were,  according  to  the  practice  of  the  partic- 
ular sales,  to  be  taken  by  the  buyer  as  part  of  the  bulk :  there  was 
however  no  snch  evidence  here.  [Cbesswell,  J.  The  whole  of  the 
bulk  was  there  ?]  Yes.  [Ceesswell,  J.  Suppose  the  parties  were 
reversed,  could  the  buyer  have  insisted  that  he  had  not  accepted  a 
part  of  that  which  he  had  purchased?]  It  is  submitted  that  he  might. 
[CocKBUEN,  C.  J.  Generally  speaking,  the  sample  is  shewn  separately 
as  a  specimen  of  that  which  the  seller  is  offering  to  dispose  of  But 
here  the  buyer  takes  it  as  a  part  of  something  which  he  has  already 
bought.]  This  question  arose  in  a  case  of  Simonds  v.  Fisher  at  the 
sittmgs  in  the  Queen's  Bench  after  the  last  term.  There  the  plaintiff 
shewed  the  defendant  samples  of  wine  which  the  latter  agreed  to  buy ; 
and  after  the  bargain  was  concluded  the  buyer  asked  to  have  the  sam- 
ples handed  over  to  him,  and  wrote  on  the  labels  the  prices  agreed  upon. 
An  action  having  been  brought  against  him  for  not  accepting  the  wine, 
the  taking  the  samples  was  relied  on  by  the  plaintiff  as  a  part  accept- 
ance, so  as  to  take  the  case  out  of  the  statute.  But  Wightman,  J., 
before  whom  the  cause  was  tried,  directed  a  nonsuit,  reserving  the 
plaintiff  leave  to  move.  A  motion  was  accordingly  made  on  the  27th 
ult.,  and  a  rule  nisi  granted,  which  is  now  pending.^ 

CocKBUEisr,  C.  J.     That  is  a  very  different  case  from  the  present. 

1  The  rule  never  came  on  for  argument,  it  having  teen  discharged  under  the 
authority  of  a  judge's  order  on  the  29th  of  July,  1857. 
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There  the  buyer  never  saw  the  bulk  :  the  things  handed  to  him  really 

were  mere  samples.     But  here  the  plaintiff  receives  part  of  the  very 

things  which  he  has  already  bought.     I  think  there  should  be  no  rule. 

The  rest  of  the  court  concurring,  Hule  refused. 


HART  V.  BUSH. 
In  the  Queen's  Bench,  May  31,  1858. 

[Reported  in  Ellis,  Blackburn  Sj-  Ellis,  494.] 

Dbclaeation  for  goods  bargained  and  sold,  sold  and  delivered, 
money  paid,  and  on  accounts  stated. 

Plea,  never  indebted.     Issue  thereon. 

On  the  trial  before  Erie,  J.,  at  the  London  sittings  after  last  Hilary 

term,  it  appeared  that  the  plaintiff  was  a  wine  merchant  in  London, 

and  the  defendant  a  wine  merchant  at  Lancaster ;  and  that  the  action 

was  brought  for  the  recovery  of  £37  10s.,  the  price  of  some  brandy 

purchased  of  the  plaintiff  by  the  defendant.     The  order  was  given  at 

Lancaster  in  July,  1853,  to  Symonds,  the  plaintiff's  traveller,  by  the 

defendant  verbally;  the  defendant  directing  that  the  brandy  should'  be 

sent  to  him  by  sea  from  Griffin's  Wharf,  London,  which  api^eared  to  be  the 

only  wharf  in  London  whence  goods  were  shipped  for  Lancaster,  and 

from  which  wharf  goods  had  previously  been  sent  by  the  plaintiff  to 

the  defendant.     The  brandy  was  sent  to  this  wharf  on  30th  September, 

1853 ;    and  the  wharfinger  shipped  it  on  board  the  Emerald  Isle,  a 

vessel  bound  for  Liverpool.     This  ship  appeared  to  have  been  selected 

by  the  wharfinger  himself.     The  following  invoice  and  letter  were  sent 

on  1st  October  to  the  defendant :  — 

London,  30th  September,  1853. 
Mr.  William  Bush,  Lancaster, 

Bought  of  Lemon  Hart  &  Son 

One  hhd.  superior  Jersey  Brandy,  60  galls.,  at  12s.  6d.  per  gall.     .     £37  10s.  Od. 

To  Griffin's  Wharf,  per  Eliza. 

Sir,  —  We  have  forwarded  the  above  agreeably  with  your  instructions  to 
Mr.  G.  Symonds  when  he  last  had  the  pleasure  of  seeing  you.  Soliciting  your 
future  favors,  We  are  yours  truly,  pro  Lemon  Hart  &  Son, 

James  Cutler. 

The  defendant  however  denied  having  received  this  invoice,  and  on 
being  asked  for  payment  said  that  he  knewnought  about  it,  and  hadnever 
received  the  brandy ;  a  denial  which  he  repeated  on  subsequent  occa-» 
sions.    It  appeared  that  the  vessel  and  cargo  were  both  lost  on  the 
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voyage  from  London  to  Liverpool.  The  defendant's  counsel  contended 
that  there  was  no  receipt  of  the  brandy  so  as  to  satisfy  the  17th  sec- 
tion of  the  Statute  of  Frauds.  A  verdict  was  found  for  the  plaintiff, 
leave  being  reserved  to  the  defendant  to  move  as  after  mentioned. 

M.  Chambers  in  last  Easter  tei-m  obtained  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  a  verdict  shouLl  not  be  entered  for  the  defendant,  or 
why  a  nonsuit  should  not  be  entered,  "on  the  ground  that  there  was  no 
sufficient  evidence  of  an  aecej)tance  and  receipt  of  the  goods  within  the 
17th  section  of  the  Statute  of  Frauds,  so  as  to  bind  the  defendant." 

Lush  and  C  W.  Wood  now  shewed  cause.  There  was  enough  in 
this  case  to  satisfy  §  17  of  the  Statute  of  Frauds,  '20  Car.  2,  c.  3.  In 
Meredith  v.  Meigh  ^  the  defendant  ordered  goods  of  plaintiff,  and 
directed  that  they  should  be  sent  by  sea  to  a  carrier  whom  the  defend- 
ant named,  and  who  transmitted  goods  by  inland  navigation  to  the 
defendant's  residence.  The  jjlaintiff  selected  a  ship,  and  sent  the  goods 
consigned  to  the  carrier ;  but  they  were  lost  at  sea  before  reaching  the 
carrier.  The  plaintiff  had  sent  the  bill  of  lading,  in  which  the  carrier 
was  named  as  consignee,  to  the  carrier.  The  defendant,  though  he 
knew  of  all  this,  did  nothing  verbally  or  otherA\'ise.  It  was  held  that 
there  was  not  evidence  for  a  j  iiry  of  an  acceptance  and  receipt  within 
§  17  of  the  Statute  of  Frauds.  But  here  the  goods  actually  reached 
the  wharfinger  named  by  the  defendant :  that  is  a  receipt  and  actual 
acceptance  of  them  by  the  defendant's  agent.  It  is  not  material  that 
the  defendant  had  no  opportunity  of  examining  the  goods :  that  does 
not  affect  the  question  as  to  the  Statute  of  Frauds,  which  as  it  is  now 
held  may  be  satisfied  by  flxcts  still  leaving  it  open  to  the  vendee  to 
object  that  the  goods  are  not  such  as  to  correspond  with  sample.  In 
Hanson  v.  Armitage  "  it  was  held  not  sufficient  for  the  purpose  of  the 
statute  to  deliver  the  goods  to  a  wharfinger  by  whom  goods  had  actually 
been  forw.arded  from  the  vendor  to  the  vendee  :  it  did  not  there  appear 
that  the  wharfinger  was  designated  by  the  vendee  on  the  particular 
occasion.  [Loed  Campbell,  C.  J.  That  case  must  now  be  considered 
the  leading  case  on  this  point.]  It  has  been  overruled  on  one  point, 
namely,  as  to  the  continuance  of  the  right  of  objecting  to  the  goods 
being  enough  to  prevent  the  delivery  from  being  sufficient  under  the 
statute,^  but  otherwise  it  must  be  considered  as  law :  it  is  however  dis- 
tinguishable from  the  present  case  on  the  ground  pointed  out.  In  an 
earlier  case,  Hart  v.  Sattley,-»  Chambre,  J.,  held  that  a  delivery  to  a 
carrier  usually  employed  between  the  parties  was  sufficient.  [Lobd 
Campbell,  C.  J.  In  Meredith  v.  JMeigh  we  treated  Hart  v.  Sattley 
as  overruled.]  It  was  however  cited  in  Morton  v.  Tibbettj^^  and  appar- 
ently treated  by  the  court  as  an  authority.    [Loed  CjUipbell,  C.  J.    In 

12E.&B.  364.  2-5B.&AM.557. 

s  See  Morton  v.  Tibbett,  15  Q.  B.  428.  4  3  Campb   528 

5  15  Q.  B.  428. 
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Morton  v.  Tibbett  ^  tbe  vendee  took  a  sample,  and  directed  the  destina- 
tion of  the  goods;  that  was  clearly  evidence  of  acceptance.]  The 
present  case  has  the  fact  which  was  not  in  Hart  v.  Sattley,^  that  the 
particular  wharfinger  is  named  by  the  vendee  for  the  particular  goods. 
And  the  invoice  is  sent  at  the  time  whsn  the  goods  are  sent,  and  is 
never  repudiated.  In  Bushel  v.  Wheeler  °  it  was  held  to  be  evidence 
for  a  jury  of  an  acceptance  within  the  statute,  that  the  vendee  had 
ordered  the  goods  to  be  sent  by  a  particular  sloop,  and  afterwards  saw 
them  in  the  warehouse  of  the  owner  of  the  sloop ;  and,  though  he  then 
told  the  warehouseman  that  he  would  not  take  to  the  goods,  did  not 
communicate  to  the  vendor  his  repudiation  for  five  months.  The  judg- 
ment of  Coleridge,  J.,  in  that  case  is  strongly  in  favor  of  the  present 
plaintifi". 

M.  Chambers  and  T.  Jones  (northern  circuit),  contra,  were  not 
called  upon. 

LoKD  Campbell,  C.  J.  The  Legislature  continues  to  maintain  §  17 
of  the  Statute  of  Frauds ;  and  I  do  not  think  that  the  enactment  is 
satisfied  by  the  facts  of  this  case.  All  that  can  be  said  is  that  the  pur- 
chaser here  named  the  wharf,  and  that  there  was  a  delivery  at  that 
wharf.  I  think  that  where  there  is  a  verbal  contract  and  an  order  to 
deliver  to  a  particular  carrier,  a  delivery  to  that  carrier  does  satisfy  the 
statute.  But  in  the  present  case  there  was  a  delivery  at  the  wharf 
only :  the  wharfinger  had  only  to  see  that  the  goods  were  properly  put 
on  the  wharf  and  hoisted  on  board  ship.  Hart  v.  Sattley  ^  is  no  longer 
law,  as  we  declared  in  Meredith  v.  Meigh.^ 

CoLEKiDGE,  J.  I  am  of  the  same  opinion.  It  is  impossible  to  say 
that  the  mere  naming  of  the  wharf  makes  the  wharfinger  the  agent  to 
accept.  Mr.  Lush  seems  to  assume  that  the  wharfinger  was  placed  in 
the  situation  of  the  vendee.     But  the  facts  do  not  bear  that  out. 

Eele,  J.  I  agree  that  the  sending  to  the  wharf  and  the  putting  on 
the  wharf  does  not  satisfy  the  words  "accept"  "and  actually  receive," 
however  absurd  the  words  of  the  statute  may  be. 

(Ceomptojt,  J.,  had  left  the  court.)  Hule  absolute. 

1  15  Q.  B.  428.  2  3  Campb.  528. 

3  Note  to  Morton  v.  Tibbett,  15  Q.  B.  442.  <  2  E.  &  B.  364. 
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COOMBS  V.  THE  BKISTOL  AND   EXETER  RAILWAY 
COMPANY. 

In  the  Exchequer,  June  1,  1858. 

[Reported  in  3  Hurlstone  Sf  Norman,  510.] 

The  declaration  stated  that,  the  defendants  being  common  carriers 
for  hire,  the  plaintiiF  delivered  to  the  defendants  as  such  common  car- 
riers, and  the  defendants  as  such  carriers  received  from  the  plaintiff, 
certain  goods  of  the  plaintiff,  viz.,  a  packet  of  whalebone,  to  be  safely 
and  securely  carried  from  Exeter  to  Bristol,  and  there  to  be  delivered 
by  the  defendants  for  the  plaintiff  for  reward.  And  although  a  reason- 
able time  had  elapsed  before  this  suit,  yet  the  defendants  made  default 
in  carrying  and  delivering  the  said  goods ;  and  also,  while  they  had  the 
said  goods  for  the  purpose  aforesaid,  so  negligently  and  improperly  car- 
ried the  same  that,  by  the  default,  negligence,  and  improper  conduct  of 
the  defendants  in  that  behalf,  the  said  goods  were  whoUy  lost  to  the 
plaintiff. 

Pleas  (inter  alia) :  First,  not  guilty ;  secondly,  that  the  plaintiff 
did  not  deliver  to  the  defendants  nor  did  the  defendants  receive  from 
him  the  said  goods  to  be  carried  as  aforesaid.  W  hereupon  issue  was 
joined. 

At  the  trial  before  Watson,  B.,  at  the  London  sittings  in  Easter  term, 
it  appeared  that  for  some  time  previous  to  October,  1857,  the  plain- 
tiff, an  umbrella  manufacturer  and  dealer  in  whalebone  at  Bristol,  had 
agi-eed  with  one  Avery  to  buy  of  him  any  quantity  of  old  whalebone 
he  could  procure  at  2s.  7c?.  a  pound ;  the  whalebone  to  be  delivered  at 
the  station  of  the  Bristol  and  Exeter  Railway  Company  at  Exeter, 
addressed  to  the  plaintiff,  who  was  to  pay  the  carriage.  On  the  19tli 
of  October  Avery  delivered  at  the  station  of  the  railway  company  at 
Exeter  one  hundred  pounds'  weight  of  whalebone  directed  to  the  plain- 
tiff at  Bristol,  and  sent  the  invoice  to  the  plaintiff,  charging  him  with 
the  price,  amounting  to  £12  18s.  4c?.  On  the  21st  of  October  the 
plaintiff  wrote  to  Avery  stating  that  he  had  not  then  received  the 
whalebone,  although  the  invoice  had  arrived  the  day  before,  and  prom- 
ising to  send  a  draft  when  he  should  receive  the  whalebone.  Avery 
inquired  at  the  station  at  Exeter,  and  was  told  that  the  whalebone  had 
been  sent  from  thence.  After  some  further  correspondence,  on  the 
30th  of  October  Avery  wrote  to  the  plaintiff,  saying,  "  As  to  the  miss- 
ing bone,  as  they  have  the  account  of  it  in  Bristol  you  had  better 
make  the  claim  for  the  amount  forthmth.  I  shall  leave  it  in  your  hands, 
as  you  can  tell  them  the  price  you  gave  for  it.  I  should  also  charge 
them  for  the  loss  and  inconvenience  of  not  receiving  it.    As  soon  as 
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you  can  make  it  right  please  to  send  me  the  amount."    The  whale- 
bone was  never  delivered. 

Upon  this  evidence  the  counsel  for  the  defendants  objected  that,  as 
the  contract  was  for  the  sale  of  goods  above  the  value  of  £10,  and  there 
was  no  agreement  in  writing  or  acceptance  of  the  goods  within  the 
Statute  of  Frauds,  and  as  there  Avas  no  consent  to  accept  the  particu- 
lar goods  sent,  no  property  in  the  goods  passed  to  the  plaintiff,  and 
therefore  he  was  not  entitled  to  maintain  the  action.  The  learned 
judge  directed  a  verdict  to  be  entered  for  the  plaintiff  reserving  liberty 
to  the  defendants  to  move  to  enter  a  nonsuit,  the  court  to  be  at  liberty 
to  draw  such  inferences  of  fact  as  a  jury  might. 

Kinglake,  Serjt.,  having  obtained  a  rule  nisi  accordingly, 
Sutt  and  Prideaux,  now  shewed  cause.  The  case  of  Coats  v.  Chap- 
lin ^  is  an  authority  that  where  there  has  been  a  verbal  order  for  goods 
above  the  vakte  of  £10,  and  no  directions  have  been  given  as  to  send- 
ing them,  if  the  seller  send  them  to  the  buyer  by  a  carrier  who  loses 
them,  the  seller  may  sue.  But  Patteson,  J.,  there  said :  "  If  the  con- 
signees had  selected  a  particular  carrier,  it  would  have  made  a  differ- 
ence :  perhaps  if  they  had  ordered  that  the  goods  should  be  sent  by 
'  some  earner,'  the  delivery  to  the  carrier  might  have  constituted  a 
delivery  to  the  consignees."  If  goods  which  have  been  ordered  are 
delivered  to  a  carrier  named  by  the  purchaser,  an  action  for  goods  sold 
may  be  maintained.  [Maetin,  B.  That  is  so  if  there  is  a  valid  contract, 
but  such  delivery  is  not  sufficient  to  take  the  case  out  of  the  Statute  of 
Frauds.  Hanson  v.  Armitage.^  Pollock,  C.  B.  Though  as  between 
the  parties  the  contract  may  not  be  enforceable,  it  may  be  good  for  col- 
lateral puiposes.  Cannot  the  act  of  the  carrier  in  receiving  the  goods 
for  the  buyer  be  ratified  and  made  the  buyer's  own  act  ?  Suppose  A. 
orders  goods,  and  the  seller  goes  to  A.'s  agent  and  says,  "  Will  you 
accept  the  goods  on  behalf  of  A.  ?  "  If  the  agent  accepts  the  goods 
and  A.  ratifies  his  act,  the  seller  could  not  undo  his  own  act  and  claim 
back  the  goods.  Bbamwell,  B.  Suppose  I  order  goods  to  be  deliv- 
ered to  a  j^erson  who  consumes  them :  do  I  not  accept  the  goods  ?] 
Stead  ».  Dawber"  shews  that  the  contract  is  not  void,  though  not 
enforceable  between  the  parties.  Delivery  to  a  carrier,  though  not 
named  by  the  vendee,  is  a  delivery  to  the  vendee  (Button  v.  Solomon- 
son*)  ;  and  there  is  no  authority  that  where  there  has  been  a  delivery 
to  a  carrier  named  by  the  vendee,  the  vendor  is  the  proper  person  to 
*ue  in  case  of  the  loss  of  the  goods.  [Watson,  B.  It  may  be  con- 
tended that,  if  goods  are  sent  to  a  particular  carrier  in  consequence 
of  the  order  of  the  vendee,  the  purchaser  has  a  qualified  possession, 
in  respect  of  which  he  is  entitled  to  sue  whether  he  has  a  property 
in  them  or  not.]     The  plaiutiff  is  not  seeking  to  enforce  the  con- 

I  3  Q.  B.  483.  •  2  6  B.  &  Aid.  557. 

3  10  A.  &  E.  57.    See  id.  65.  *  3  Bos.  &  P.  582. 
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tract.  Setting  aside  the  question  whether  the  property  passed,  he 
was  at  least  a  bailee  of  the  goods :  the  carrier  held  them  as  his  agent. 
In  Coats  V.  Chaplin  ^  there  was  no  evidence  of  an  acceptance  of  the 
goods  by  the  purchaser,  while  the  fact  that  the  vendor  sued  was 
evidence  that  he  did  not  treat  the  contract  as  complete.  Here  by 
bringing  his  action  the  plaintiff  shews  that  he  assented  to  the  appro- 
priation of  the  goods.  ISTorman  v.  Phillips  ^  was  a  case  between  ven- 
dor and  purchaser.  That  case  is  also  distinguishable  from  the  present, 
because  here,  beyond  the  mere  fact  of  delivery  to  the  carrier,  there  is 
evidence  that  the  parties  had  elected  to  treat  the  contract  as  complete. 
If  the  buyer  exercises  any  act  of  ownership  in  relation  to  the  goods, 
as  if  he  re-sell  or  attempt  to  re-sell  them,  that  is  sufficient  to  warrant  a 
jury  in  finding  a  delivery  and  acceptance.  Blenkinsop  v.  Clayton,' 
Chaplin  v.  Rogers,*  Morton  v.  Tibbett.^  [Maetin,  B.  Here  the  pur- 
chaser could  only  accept  by  taking  the  goods  after  he  had  had  an 
opportunity  of  inspecting  them.  Hunt  v.  Hecht."  Meredith  v.  Meigh ' 
is  an  authority  to  the  same  effect.]  The  goods  were  not  unascer- 
tained goods,  because  the  plaintiff  had  agreed  to  take  "  all  the  whale- 
bone sent."  [Beamwell,  B.  Suppose  the  plaintiff  is  right  in  his  con- 
tention that  he  can  sue,  though  the  property  was  never  vested  in  him, 
to  what  damages  is  he  entitled  ?] 

Kinglake,  Serjt.,  and  Collier,  in  support  of  the  rule.  In  the  absence 
of  a  special  contract  the  proper  person  to  bring  the  action  against  a 
carrier  for  the  loss  of  goods  intrusted  to  him  to  be  carried  is  the  owner 
of  the  goods.  Hence  the  consignee  is  usually  the  proper  plaintiff, 
because  the  delivery  of  the  goods  to  the  carrier  commonly  vests  the 
property  in  him.  Roscoe  on  Evidence,  p.  411,  9th  edition,  citing  Dun- 
lop  V.  Lambert '  and  Dawes  v.  Peck.^  It  is  only  where  there  is  a  spe- 
cial contract  with  the  carrier  that  the  question  of  ownership  becomes 
immaterial.  The  question  then  is.  Had  the  property  in  the  whalebone 
vested  in  the  plaintiff?  Now  from  Hanson  v.  Armitage  ^^  and  other 
cases  collected  in  Roscoe  on  Evidence,  p.  342,  it  appears  that  deUvery 
to  a  carrier  named  by  the  purchaser  is  not  a  delivery  to  the  purchaser, 
because  he  is  not  the  purchaser's  agent  to  accept  the  goods.  In  Nor- 
man V.  Phillips,"  Alderson,  B.,  points  out  that  there  can  be  no  accept- 
ance by  the  purchaser  while  there  is  a  power  to  reject  the  goods.  No 
doubt  the  delivery  to  the  carrier  would  have  been  a  valid  delivery  to 
the  vendee  if  there  had  been  a  complete  sale  and  transfer  of  the  prop- 
erty by  the  contract.  In  that  case  the  seller  would  have  transmitted 
the  goods  as  agent  for  the  vendee. 

Pollock,  C.  B.     This  is  an  action  by  the  consignee  against  a  carrier 

1  3  Q.  B.  483.  M4  M.  &  W.  277.  3  7  jaunt.  597. 

*  1  East,  192.  5  15  Q.  B.  428.  6  8  Exch.  814. 

1  2  E.  &  B.  364.  8  6  CI.  &  E.  600.  9  8  T  R  330 

'»  5  B.  &  Aid.  557.  u  14  M,  &  W.  277. 
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to  recover  the  value  of  goods  lost  in  the  course  of  conveyance.  The 
question  is,  whether  the  property  passed  to  the  vendee.  If  it  passed, 
the  plaintiff,  the  vendee,  is  the  proper  person  to  sue ;  if  not,  the  vendor 
should  have  sued.  It  would  be  very  inconvenient  to  treat  the  liability 
of  a  carrier  as  ambulatory, — to  hold  that  he  is  not  liable  to  the  consignee 
unless  the  latter  does  some  act  shewing  an  intention  to  treat  the  con- 
tract as  valid,  but  that  he  may  be  made  liable  by  the  act  of  the 
consignee  in  bringing  an  action.  The  argument  of  the  plaintiff's 
counsel  would  go  to  this  extent :  that  the  consignee,  in  a  case  where  the 
contract  is  incomplete,  may  elect  to  treat  it  as  valid,  and  by  such  adop- 
tion entitle  himself  to  say,  as  against  the  carrier,  that  he  is  the  proper 
person  to  sue.  But  the  liability  of  the  carrier  cannot  be  altered  by 
any  thing  which  takes  place  after  the  loss ;  it  must  be  certain  at  the 
moment  of  the  loss.  Therefore  the  question  is,  whether  the  delivery 
to  the  carrier  was  a  delivery  to  the  vendee.  I  suggested  in  the  course 
of  the  argument  that  the  only  way  in  which  the  plaintiff  could  make 
out  that  the  action  was  well  brought  by  him  as  consignee  would  have 
been  to  shew  that  he  had  adopted  something  done  by  the  carrier  as  his 
agent,  adoption  being  equivalent  to  a  prior  demand.  But  I  am  not 
sure  that  a  prior  demand  would  have  done.  It  was  suggested  in  Coats 
V.  Chaplin  ^  that  the  consignee  might  have  sued.  That  was  answered 
by  the  opinions  of  the  majority  of  the 'judges  that  it  was  necessary  that 
the  property  in  the  goods  should  have  passed  to  enable  him  to  do  so. 
There  is  a  decision  in  this  court''  that  delivery  to  a  carrier  is  not  suffi- 
cient, and  that  in  order  to  satisfy  the  Statute  of  Frauds  the  consignee 
must  have  had  the  power  to  reject  the  goods.  Alderson,  B.,  points  out 
that  the  statute  requires  that  the  vendee  should  have  received  the 
goods.  Here,  as  there  was  no  acceptance  of  the  goods  by  the  vendee, 
and  nothing  else  to  take  the  case  out  of  the  statute,  the  property  did 
not  pass  to  the  plaintiff;  and  on  that  ground  the  rule  must  be  absolute 
to  enter  a  nonsuit. 

Maetest,  B.  I  am  of  the  same  opinion.  The  plaintiff,  being  at  Exeter 
in  October,  1857,  bought  some  whalebone  at  2s.  Id.  a  pound,  and  agreed 
to  take  a- further  quantity,  which  Avery  was  to  send  to  Bristol  by  the 
defendants'  railway,  the  plaintiff  agreeing  with  him  to  pay  the  carriage. 
This  was  a  verbal  contract.  On  the  19th  of  October  one  hundred 
pounds  of  whalebone  were  sent  by  Avery  from  Exeter  by  the  Bristol 
and  Exeter  Railway,  and  Avery  wrote  to  inform  the  plaintiff  that  he 
had  sent  him  a  bundle  of  whalebone.  On  the  21st  the  plaintiff  wrote 
to  say  that  he  had  not  received  the  whalebone,  and  that  he  would  send 
a  draft  for  the  price  when  he  got  it.  If  the  argument  of  the  plaintiff 'b 
counsel  is  well  founded,  no  effect  would  be  given  to  the  promise  to 
send  a  draft  when  the  whalebone  should  be  received.  The  plaintiff's 
letter  to  Avery,  promising  to  pay  for  it  on  its  arrival,  shews  that  the 
1  3  Q.  B.  483.  2  Norman  i>.  Phillips,  14  M.  &  W.  277. 
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plaintiff  considered  Avery  to  be  the  person  who  was  to  suffer  a  loss ; 
and  indeed  Avery  suggested  that  the  plaintiff  should  make  a  claim 
against  the  company,  and  send  the  amount  when  received  from  the 
company  to  him.  At  common  law,  upon  the  sale  of  an  ascertained 
chattel,  on  delivery  to  a  carrier  the  property  vested  in  the  vendee. 
But  by  the  17th  section  of  the  Statute  of  Frauds  "no  contract  for  the 
sale  of  any  goods,  wares,  and  merchandises,  for  the  price  of  £10  sterling 
or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
part  of  the  goods  so  sold  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  bargain,  &c.,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  signed,"  &c. 
Therefore,  unless  one  of  these  things  have  happened,  this  contract  of 
sale  was  not  good ;  not  that  such  a  contract  is  absolutely  void,  for  if 
either  event  takes  place  at  any  time  after  the  verbal  contract  the  con- 
tract becomes  good.  In  Elmore  v.  Stone  ^  the  doctrine  of  a  constructive 
acceptance  and  receipt  was  carried  a  long  way.  The  true  rule  was 
acted  upon  in  Hanson  v.  Armitage.^  In  Morton  v.  Tibbett '  the  doc- 
trine of  Blenkinsop  v.  Clayton  *  was  carried  to  an  extent  which  in  that 
case  was  correct.  But  in  Hunt  v.  Hecht^  it  was  pointed  out  that, 
though  the  case  was  rightly  decided,  much  was  said  in  the  judgment 
that  was  open  to  doubt.  One  other  point  was  made,  viz.,  that  the 
plaintiff  authorized  Avery  to  enter  into  a  contract  which  renders  the 
company  liable  independently  of  the  question  of  property.  But  there 
is  no  evidence  of  such  a  contract:  To  establish  such  a  liability,  it 
would  be  necessary  to  shew  that  the  company  had  notice  of  the  obliga- 
tion they  were  incurring.  My  brother  Watson  suggested  that,  what- 
ever was  the  effect  of  the  statute  as  between  the  vendor  and  vendee, 
as  between  the  plaintiff  and  defendants  the  verbal  contract  and 
delivery  to  the  defendants  gave  the  plaintiff  such  an  interest  as  to 
entitle  him  to  recover.  But  the  statute  says  that  the  contract  "  shall 
not  be  good,"  in  other  words  "  shall  be  invalid."  Therefore,  as  there 
was  no  evidence  that  the  property  passed  from  Avery,  he  alone  was 
the  proper  person  to  sue. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  cases  shew  clearly 
that  the  goods  were  not  the  goods  of  the  plaintiff  at  the  time  of  the 
delivery  of  them  to  the  railway  company.  ISTorman  v.  Phillips,^  and 
many  other  cases  which  have  been  referred  to,  estabUsh  that  where 
there  is  a  verbal  contract  for  goods  within  the  17th  section  of  the  Stat- 
ute of  Frauds,  and  no  earnest  or  note  in  writing  of  the  bargain,  there 
must  be  some  affirmative  act  of  acceptance  to  make  the  contract  good. 
I  think  it  would  be  more  sensible  to  hold  that  any  delivery  and  receipt 
is  sufficient,  unless  there  is  a  subsequent  refusal  to  accept.  Suppose 
coals  were  ordered  and  shot  down  in  a  particular  spot  for  the  buyer, 
1  1  Taunt.  458.  2  5  B.  &  Aid.  557.  3  15  Q.  B.  428. 

<  7  Taunt.  597.  »  8  Exch.  814.  «  14  M.  &  W.  277, 
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I  suppose  that  would  be  an  acceptance,  though  no  agent  was  there  to 
accept  them.  Now  if  that  is  sufficient,  it  is  difficult  to  say  that  delivery 
at  a  wharf  or  to  a  carrier  named  by  the  purchaser  is  not  so.  It  would 
have  been  good  sense  to  say  that  where  a  place  is  appointed  for  the 
delivery,  if  the  goods  are  delivered  there  it  is  an  acceptance,  unless 
there  is  a  person  there  who  rejects  them.  According  to  Lord  Camp- 
bell^ "there  may  be  an  acceptance  and  receipt  of  goods  by  a  purchaser 
within  the  Statute  of  Frauds,  although  he  has  had  no  opportunity  of 
examining  them,  and  although  he  has  done  nothing  to  preclude  himself 
from  objecting  that  they  do  not  correspond  with  the  contract."  I 
agree  with  that.  But  in  such  case  the  party  must  have  done  something 
to  waive  his  right  to  reject  the  goods,  which  has  not  been  the  case 
here.  There  has  therefore  been  no  acceptance.  Then  it  was  said 
that,  independently  of  the  question  of  property,  the  plaintiif  had  deliv- 
ered goods  to  the  defendants  to  be  carried  for  him.  If  that  argument 
were  well  founded,  it  would  lead  to  considerable  inconvenience,  and 
the  plaintiff  would  only  be  entitled  to  nominal  damages.  The  only 
way  however  in  which  there  was  a  delivery  to  the  defendants  by  the 
plaintiff  was  under  the  contract  of  sale.  But  the  contract  of  sale  was 
invalid,  and  therefore  no  authority  to  the  defendants  to  receive  the 
goods  for  him.  But  it  may  be  said  the  contract  to  cany  was  made  in 
the  name  of  the  plaintiff,  and  that  he  might  ratify  it.  I  do  not  think 
that  in  fact  the  contract  was  made  in  the  name  of  the  plaintiff.  It  is 
more  reasonable  to  hold  that  the  consignor,  when  the  property  is  not 
out  of  him,  does  not  contract  for  the  consignee. 

Watson,  B.  I  agree  with  the  rest  of  the  court,  though  I  have  felt 
some  doubt.  The  plea  denies  the  delivery  of  the  goods  to  the 
defendants  by  the  plaintiff.  No  question  of  property  is  raised  by  it. 
The  evidence  was  that  the  plaintiff  directed  Avery  to  send  him  the 
goods  and  undertook  to  pay  the  carriage.  It  was  contended  that 
Avery  had  power  to  bind  the  plaintiff  as  to  the  contract  for  carriage. 
If  the  goods  had  arrived  at  their  destination  and  had  been  accepted, 
the  property  in  them  would  have  been  divested  from  the  time  of  the 
delivery  at  Exeter ;  therefore  it  is  said  there  was  a  species  of  property 
inchoate  and  not  complete  in  the  plaintiff.  That  view  of  the  case 
however  leaves  the  Statute  of  Frauds  out  of  the  question.  The  con- 
tract between  the  carrier  and  the  person  sending  the  goods  depends 
upon  the  property.  If  the  property  has  not  passed  out  of  the  con- 
signor he  must  sue,  as  in  the  case  of  goods  sent  on  sale  and  approval. 
If  when  the  goods  arrive  it  is  open  to  the  consignee  to  repudiate 
them,  there  is  no  complete  contract.  In  Dutton  V.  Solomonson  ^  it  was 
said  that  delivery  to  a  carrier  was  delivery  to  the  vendee,  but  in  that 
case  there  was  a  perfect  contract.  The  proposition  was  stated  more 
correctly  by  Parke,  B.,  in  Swain  v.  Shepherd : '  "  Generally  speaking, 

'  In  Morton  v.  Tibbett,  15  Q.  B.  441.  «  3  Bos.  &  P.  582. 

'  1  Moo.  &  Eob.  223. 
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where  goods  of  a  fair  merchantable  quality  are  forwarded  in  pursuance 
of  a  written  order  which  binds  the  person  giving  the  order  to  receive 
the  goods,  the  property  passes  to  that  person  by  the  delivery  to  the 
carrier."  The  observations  of  Lord  Kenyon  in  Dawes  v.  Peck  ^  apply 
to  the  other  view  of  the  present  case.  He  said  :  "  I  cannot  subscribe 
to  one  part  of  the  argument  urged  on  behalf  of  the  plaintiff,  namely, 
that  the  right  of  property  on  which  this  action  is  founded  is  to 
fluctuate  according  to  the  choice  of  the  consignor  or  consignee ;  and 
that  consequently  either  of  them  may  at  his  pleasure  maintain  an 
action  against  the  carrier  for  the  non-delivery  of  the  goods.  In  my 
opinion  the  legal  rights  of  the  parties  must  be  certain  and  depend 
upon  the  contract  between  them,  and  cannot  fluctuate  according  to  the 
inclination  of  either.  This  question  must  be  governed  by  the  con- 
sideration in  whom  the  legal  right  was  vested ;  for  he  is  the  person 
who  has  sustained  the  loss,  if  any,  occasioned  by  the  negligence  of  the 
carrier ;  and  whoever  has  sustained  the  loss  is  the  proper  party  to  call 
for  compensation  from  the  person  by  whom  he  has  been  injured." 

Hide  absolute  to  enter  a  nonsuit. 


NICHOLSON  AND  Another,  Assignees  of  Williaii  Pavitt,  Daniel 
Pavitt,  and  George  Payitt,  2ia7ikrupts,  v.  BOWER. 

In  the  Queen's  Bench,  November  18, 1858. 

[Reported  in  1  Ellis  ^  Ellis,  172.] 

Feigned  issue  to  try  whether  "  certain  wheat  which  was  on  the 
11th  day  of  May,  1857,  lying  in  the  warehouse  of  the  Eastern 
Counties  Railway  Company  at  Brick  Lane  station,  and  the  delivery 
of  which  to  the  said  bankrupts  or  their  said  assignees  was  afterwards 
stopped  by  the  defendant,  was  at  the  time  of  such  stoppage  the 
property  of  the  said  bankrupts  or  their  said  assignees  as  against  the 
defendant." 

On  the  trial  before  Erie,  J.,  at  the  London  sittings  after  last  Trinity 
term,  it  appeared  that  on  4th  May,  1858,  the  defendant,  who  was  a 
corn  merchant  at  Peterborough,  sold  at  London  to  Pavitt  &  Co.,  who 
were  millers  carrying  on  business  in  London,  141  quarters  of  wheat 
to  be  delivered  in  London.  The  defendant  sent  up  the  wheat  from 
Peterborough  in  two  parcels,  on  the  7th  and  8th  of  May,  by  the 
Eastern  Counties  Railway  to  their  station  at  Brick  Lane,  consigned 
to  Pavitt  &  Co.,  and  wrote  to  them  giving  them  notice  of  its  having 

'  8  T.  R.  830. 
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been  so  sent,  and  requesting  their  "immediate  instructions  for 
removal."  The  wheat  was  warehoused  by  the  company  and  entered 
by  them  in  their  books  as  follows :  "  8th  May,  Peterborough,  from 
S.  Bower,  for  Messrs.  Pavitt  &  Co.,  Brick  Lane  station,  carriage  paid." 
The  usual-  course  of  business  of  the  company  in  warehousing  grain  is 
to  keep  it,  if  required,  for  fourteen  days  free  of  charge,  at  the  end  of 
which  time  it  is  to  be  taken  away  by  the  consignee  or  delivered  by  the 
company  to  him  at  his  expense.  It  is  also  usual  in  the  corn  trade, 
when  com  is  warehoused  for  the  consignee,  before  finally  accepting  it 
to  take  a  sample  from  the  bulk  as  delivered  at  the  warehouse,  and 
compare  it  with  the  sample  by  which  it  was  purchased.  On  Friday 
the  8th  May  Pavitt  &  Co.  sent  their  carman  to  the  station  for  a  bulk 
sample  of  the  wheat,  which  he  brought  back.  On  the  morning  of 
Saturday  the  9th  May  George  Pavitt,  one  of  the  partners,  examined  it, 
and  said,  "Do  not  work  it  at  present;"  " to  work "  being  explained 
at  the  trial  to  mean  to  cart  it  home.  On  the  same  day  Pavitt  &  Co. 
being  in  embarrassed  circumstances  decided  upon  calling  a  meeting 
of  their  creditors  on  Monday,  May  11th,  and  gave  immediate  notice  to 
the  creditors.  The  defendant  in  consequence  came  to  Pavitt  &  Co.  on 
that  day  and  asked  them  for  an  order  for  the  wheat,  which  they  were 
about  to  give  when  some  of  the  other  creditors  present  interfered. 
The  defendant  afterwards  sent  to  the  railway  station  and  stopped  the 
wheat,  directing  the  company  to  hold  it  to  his  order,  which  they 
accordingly  did.  The  defendant's  witnesses  stated,  which  George 
Pavitt  denied,  that  George  Pavitt  had  told  the  defendant  on  the 
Monday,  11th  May,  that  he  had  refused  the  wheat  on  9th  May  because 
it  was  not  equal  to  sample.  It  was  admitted  that  the  wheat  was 
actually  equal  to  sainple. 

The  jury,  in  anstver  to  a  question  of  the  learned  judge,  found  that 
George  Pavitt  had  told  the  defendant  that  he  refused  the  wheat 
because  it  was  not  according  to  sample ;  but  that  it  was  not  really 
refused  by  him  on  that  ground.  A  verdict  was  entered  for  the  plain- 
tiffs, with  leave  to  move  to  enter  it  for  the  defendant,  either  if  there 
had  been  no  acceptance  of  the  wheat  by  the  bankrupts  within  the 
Statute  of  Frauds,  or  if  the  transitus  of  the  wheat  was  not  at  an  end 
when  it  was  stopped  by  the  defendant. 

Skinner  in  this  term  obtained  a  rule  nisi  accordingly. 

Sovill  now  shewed  cause.  The  transitus  was  at  an  end  when  the 
goods  were  delivered  at  the  warehouse  of  the  railway  company,  and 
the  company  had  entered  the  name  of  the  vendees  in  their  books  as 
the  consignees,  with  their  acquiescence.  The  vendor,  according  to  his 
established  course  of  business,  sends  the  corn  to  the  railway  company 
as  his  agents,  addressed  to  the  vendee.  The  company  hold  it  for  the 
vendee ;  and  he  afterwards  exercises  a  control  over  it  by  sending 
down  his  man  to  take  a  bulk  sample.     There  has  been  therefore  a  con- 
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tract  of  sale,  a  delivery,  and  an  acceptance  ;  and  the  effect  of  those  three 
combined  is  to  pass  the  property.     [Loed  Campbell,  C.  J.     Would 
the  taking  of  the  bulk  sample  necfessarily  constitute  an  acceptance  ?] 
Perhaps  not  in  every  case ;  but  here  it  amounted  to  an  acting  by  the 
vendee  upon  the  notice  of  the  arrival  of  the  goods,  and  an  acquiescence 
in  their  being  held  by  the  railway  company  for  him  as  his  agents.    The 
words  "Do  not  work  it  at  present"  amounted  merely  to  an  order  not 
to  deliver  the  com  actually  to  him  at  his  mill  for  the  present ;  and  such 
an  order  by  a  vendee  does  not  prevent  the  transitus  from  being  com- 
plete if  he  has  exercised   an  ownership  over  the  goods.     Foster  v. 
Frampton.i     That  case  is  completely  in  point  with  the  present.    There 
the  vendee  on  receiving  notice  from  the  carrier  of  the  arrival  of  the 
goods  took  samples  from  them,  and  desired  that  the  bulk  might  re- 
main in  the  earner's  warehouse  till  further  directions ;   and  it  was  held 
that  the  transitus  was  at  an  end.     In  Scott  v.  Pettit  ^  the  court  held, 
adopting  the  opinion  expressed  by  Chambre,  J.,  in  giving  judgment  in 
Richardson  v.  Goss,^  that  if  goods  be  sent  for  a  vendee  to  the  ware- 
house of  another  person,  habitually  used  by  such  vendee  as  a  repos- 
itory of  his  goods,  the  transitus  is  at  an  end  as  soon  as  the  goods 
arrive  at  such  warehouse.      So  here  the  railway  company,  after  the 
goods  had  arrived  at  their  warehouse  and  had  been  entered  to  the 
vendee  as  consignee,  and  more  especially  after  the  exercise  of  an  act  of 
ownership  by  him,  ceased  to  be  carriers  of  the  goods -for  the  vendor, 
and  became  bailees  of  them  for  the  vendee.     It  may  perhaps  be  con- 
tended that  a  new  contract  would  be  necessary  between  the  railway 
company  and  the  vendee  to  place  them  in  the  position  of  bailees  for 
him;   and   that  under  the  original  contract,  made  according  to  the 
usual  course  of  business,  the  corn  would  have  to  remain  in  their  ware- 
house for  fourteen  days.     But  under  that  contract  the  corn  was  ware- 
housed by  them  from  the  beginning  for  the  vendee  :  their  relations 
under   that   contract   with   the  vendor   as   carriers   ceased  upon  the 
arrival  of  the  corn.      [Lord  Campbell,    C.  J.      When  do  you   say 
that  the  acceptance  by  the  vendee  was  complete  ?]     After  the  vendee 
had  seen  the  sample,  and  did  not  — as  he  did  not  at  that  time  — object 
to  it.    [Wightman,  J.     He  might  have  said  :  « I  do  not  find  fault  with 
the  sample,  but  I  now  decline  to  have  the  wheat  at  all."     There  would 
be  no  acceptance  by  him  in  such  case.J     Wentworth  v.  Outhwaite' 
and  Allan  v.  Gripper  *  are  also  authorities  for  the  plaintiff.     There  it 
was  held  that  the  transitus  of  goods  was  complete  when  they  had 
arrived  at  a  warehouse  of  a  third  person  (in  the  last  mentioned  of  the 
two  cases,  that  of  the  carrier  himself)  to  which  the  vendee  had  in- 
tended them  to  be  conveyed,  and  where  they  remained  till  his  forther 
orders.    Whitehead  w.  Anderson^    and  James  v.  Griffin'  shew  under 

1  6  B.  &  C.  107.  2  3  B.  &  P.  469.  333  &  p  119 
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what  circumstances  a  constructive  possession  by  the  vendee  may  be 
implied  from  acts  of  ownership  by  him,  with  the  consent  of  the  carrier 
holding  the  goods.  Here  was  clearly  such  act  of  ownership  and  such 
assent.  Heinekey  v.  Earle  ^  shews  what  amounts  to  an  acceptance  of 
the  goods  by  the  vendee  upon  their  arrival  at  the  place  of  destination. 
[LoED  Campbell,  C.  J.  There  the  vendee,  after  the  goods  had  ar- 
rived upon  his  own  premises,  assented  to  their  remaining  there. 
Hill,  J.  Suppose  that  in  the  present  case  the  vendee,  upon  the  am- 
val  of  the  goods  at  the  warehouse,  had  at  once,  withoiit  communicat- 
ing with  the  railway  company,  written  to  the  vendor,  and  refused  to 
accept :  the  vendee  would  not  be  bound  in  that  case  by  the  delivery  at 
the  warehouse  of  the  railway  company,  and  the  entry  of  the  goods  to 
him.J  He  is  at  all  events  bound  by  having  taken  a  bulk  sample,  and 
having  made  no  objection  upon  examining  it :  that  amounts  to  an 
acceptance.  It  will  perhaps  be  contended  that  there  was  a  rescinding 
of  the  contract.  But  a  rescinding  must  be  by  mutual  consent. 
[LoED  Campbell,  C.  J.  If  the  property  has  not  passed,  there  may  be 
a  repudiation  by  one  party  which  would  act  as  a  rescinding.] 

/Skinner  and  Fidd,  contra,  were  not  called  upon. 

LoED  Campbell,  C.  J.  Mr.  BoviU  has  argued  very  powerfully  that 
the  transitus'^&%  at  an  end;  and  if  I  were  to  give  judgment  upon  that- 
point,  I  should  be  disposed  to  take  the  same  view.  But  it  is  not  neces- 
sary for  me  to  decide  that  question,  because  I  am  of  opinion  that  there 
was  no  binding  contract  between  the  vendor  and  vendee  without  an 
acceptance  by  the  latter,  and  that  there  was  not  such  an  acceptance 
as  to  satisfy  §  17  of  the  Statute  of  Frauds.  I  had  hoped  from  the 
recent  discussions  in  Parliament  that  the  restrictions  imposed  by  that 
section  would  have  been  removed ;  but,  according  to  the  law  as  it  still 
remains,  I  think  that,  though  the  transitus  might  be  considered  at  an 
end,  and  the  warehouse  of  the  railway  company  might  be  considered 
as  that  of  the  consignee,  the  property  never  legally  vested  in  him,  the 
contract  of  sale  not  being  binding.  It  seems  to  me  that  the  vendee 
examined  the  wheat  to  see  if  it  corresponded  with  the  sample,  and 
that  he  did  not  object  to  it ;  but  knowing  the  position  in  which  his 
affairs  were,  and  wishing  the  vendor  not  to  lose  his  goods,  he  cau- 
tiously avoided  any  thing  like  an  acceptance  of  them.  His  order,  "  Do 
not  work  it  at  present,"  was,  I  think,  given  for  the  purpose  of  enabling 
him  afterwards  to  repudiate  the  contract. 

WiGHTMAN,  J.  I  also  am  of  opinion  that,  independently  of  the  ques- 
tion of  transitus,  and  even  assuming  that  it  was  complete,  there  was  no 
acceptance  by  the  vendee.  The  evidence  appears  to  me  to  shew  that 
he  purposely  suspended  his  acceptance. 

Erle,  J.    I  think  that  the  plaintiffs  have  failed  to  shew  an  aocept- 

1  8  E.  &  B.  427,  in  Exch.  Ch.,  afflrming  the  judgment  of  Q.  B.  in  Heinekey  v. 
Earle,  8  E.  &  B.  410. 
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ance  of  part  of  the  goods  by  the  vendee  sufficient  to  satisfy  the  Stat- 
ute of  Frauds.  When  the  goods  arrived  at  the  warehouse  ready  to  he 
delivered  to  the  vendee,  he  had  power  to  inspect  a  bulk  sample  before 
accepting.  He  does  inspect  a  sample,  and  apparently  found  that  it  corre- 
sponded ;  but  at  that  very  instant  he  says,  "Do  not  work  it  at  present," 
meaning,  as  I  think,  "  I  shall  hold  my  hands  in  respect  of  this  transac- 
tion ;  because,  unless  I  succeed  in  making  arrangements  with  my  cred- 
itors, this  corn  ought  to  go  back  to  the  consignor."  On  the  next 
working  day  he  actually  does  that  which  is  equivalent  to  giving  notice 
to  the  consignor  to  take  it  back.  That  notice  he  had  a  right  to  give,  if 
he  had  not  accepted ;  and  I  think  that  upon  the  evidence  he  had  pur- 
posely abstained  from  accepting. 

Hill,  J.  The  question  of  acceptance  or  non-acceptance  in  a  case 
like  this  depends  upon  the  intention  of  the  vendee  as  gathered  from 
his  outward  acts.  The  taking  of  a  part  of  the  goods  may  amount  to 
an  acceptance ;  but  it  may  be,  and  I  think  that  in  the  present  case  it  is, 
coupled  with  conduct  which  rebuts  that  presumption. 

jRule  absolute. 


CURRIE   AND   Others   v.  ANDERSON". 

In  the  Queen's  Bench,  February  7,  1860. 

[Reported  in  2  Ellis  Sr  Ellis,  592.] 

Declaration  for  goods  sold  and  delivered. 

Plea,  never  indebted.     Issue  thereon. 

At  the  trial  before  Watson,  B.,  at  the  Liverpool  summer  assizes, 
1859,  the  facts  appeared  to  be  as  follows:  The  plaintiffs  were  mer- 
chants and  ship  chandlers  at  Liverpool,  carrying  on  business  under  the 
firm  of  Curric,  Newton  &  Co.,  and  the  defendant  was  a  ship  owner  at 
Aberdeen.  On  27th  September,  1855,  the  defendant  called  at  plain- 
tiffs' office,  and  saw  Mr.  Newton,  one  of  the  plaintiffs,  and  verbally 
ordered  of  him  some  stores,  to  the  amount  of  £62  10s.,  for  the  PhcE- 
nix,  a  ship  of  the  defendant,  then  in  the  Black  Sea,  to  be  sent  out  from 
Liverpool  by  one  of  Mclver's  steamers  to  Constantinople.  The  defend- 
ant directed  Newton  to  enter  the  stores  out  at  the  custom  house. 
Before  he  ordered  the  stores  he  had  asked  Newton  whether  the  plain- 
tiffs had  ever  sent  any  goods  out  to  Constantinople,  and  whether  they 
had  any  agent  there.  Newton  answered  that  they  had  no  agent  there, 
but  had  once  consigned  some  goods  there  to  Messrs.  Hanson  &  Co. 
Newton,  having  selected  the  goods  according  to  the  defendant's  order, 
namely,  five  tierces  of  beef,  four  barrels  of  pork,  two  barrels  of  flour, 
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one  barrel  of  peas,  and  one  keg  of  barley,  entered  tbem  out  at  the 
custom  bouse,  and  sent  tbem  down  to  Mclver's  steamer  Melita  in  a 
cart,  together  with  two  other  barrels- of  flour,  which  the  defendant  hav- 
ing purchased  of  some  other  person  had  in  the  mean  time  sent  to  the 
plaintiffs'  warehouse  to  be  sent  to  the  ship  together  with  the  goods 
which  he  had  ordered  of  the  plaintiffs.  Xewton  fifterwards  asked  the 
defendant  how  the  bills  of  lading  were  to  be  made  out,  and  the  de- 
fendant said,  "  Make  them  out  in  the  name  of  {he  same  parties  you 
sent  your  goods  to ;  "  and  added,  "  You  had  better  make  them  out  in 
your  own  name,  for  they  won't  know  me,  but  will  know  you."  Accord- 
ingly the  plaintiffs  made  out  the  bill  of  lading  thus :  — 

"  Shipped  by  Currie,  Newton  &  Co."  (here  followed  an  enumeration 
of  the  goods,  which  corresponded  with  the  order  in  all  respects,  except 
that  the  number  of  barrels  of  flour  enumerated  was  four,  the  two  sent 
by  the  defendant  to  the  plaintiffs'  warehouse  as  above  mentioned  being 
included).  "To  be  delivered  at  the  port  of  Constantinople  unto 
Messrs.  C.  Hanson  &  Co.  or  their  assigns." 

The  plaintiffs  handed  the  bill  of  lading  to  the  agent  of  the  steamer, 
and  at  the  same  time  (13th  October,  1855)  paid  freight  for  the  whole 
and  received  back  the  bill  of  lading  signed.  On  16th  October  the 
defendant  called  on  the  plaintiffs  and  repaid  the  freight,  and  ISTewton 
handed  him  the  bill  of  lading.  The  defendant  enclosed  the  bill  of 
lading  in  a  letter  addressed  to  the  captain  of  the  Phcenix,  to  the  care 
of  Messrs.  Hanson  &  Co.,  Constantinople  ;  and  wrote  another  letter  to 
the  captain  advising  him  of  this.  The  captain  being  absent  in  the 
French  transport  service  in  the  Black  Sea  did  not  receive  these  letters 
for  some  time,  but  on  doing  so  in  the  middle  of  March,  1856,  went  to 
Constantinople  and  obtained  the  bill  of  lading  from  Messrs.  Hanson 
&  Co.  The  goods  however  were  not  forthcoming.  It  did  not  appear 
whether  or  not  the  Melita  ever  arrived  at  Constantinople.  The 
captain  of  the  Phcenix  returned  the  bill  of  lading  to  the  defendant, 
who  on  5th  November,  1856,  forwarded  it  from  Aberdeen  to  the  plain- 
tiffs in  a  letter,  in  which  he  said,  "I  enclose  the  bill  of  lading  for  stores 
sent  out  to  the  barque  Phoenix.  Please  see  after  them.  I  think  that 
the  master  of  the  steamer  must  account  for  them."  The  plaintiffs 
immediately  returned  the  bill  of  lading,  saying  that  they  could  not 
interfere  in  the  matter.  And  after  a  long  correspondence  they 
brought  this  action  to  recover  the  price  of  the  stores  so  supplied  by 
them.  ■ 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the  amount  claimed, 
£62  10s. ;  and  the  learned  judge  reserved  leave  to  the  defendant  to 
move  to  enter  the  verdict  for  him  if  the  court  should  be  of  opinion 
that  there  was  no  evidence  of  an  acceptance  and  receipt  by  the 
defendant  of  the  goods  to  satisfy  the  Statute  of  Frauds. 

A  rule  having  been  obtained  calling  upon  the  plaintiffs  to  shew 
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cause  why  the  verdict  should  not  be  entered  for  the  defendant  on  the 
ground  that  there  was  no  sufficient  evidence  of  an  acceptance  and 
receipt  by  the  defendant  of  the  goods, 

Baylis  now  shewed  cause.  The  facts  that  the  goods  were  delivered 
on  board  the  Melita  at  Liverpool  as  directed  by  the  defendant,  and 
that  he  accepted  and  dealt  with  the  bill  of  lading,  together  constitute 
sufficient  evidence  of  such  an  acceptance  and  receipt  by  him  of  the 
goods  as  to  satisfy  the  17th  section  of  the  Statute  of  Frauds. 
[Cbomptox,  J.  The  keeping  of  and  dealing  with  the  bill  of  lading 
seem  to  amount  to  an  actual  receipt  of  the  goods  according  to  the 
doctrine  laid  down  in  Meredith  v.  Meigh.^]     (He  was  then  stopped.) 

Manisty  and  Kemplay^  in  support  of  the  rule.  There  was  no 
evidence  in  this  case  of  an  actual  acceptance  and  receipt  of  the  goods 
by  the  defendant  sufficient  to  satisfy  the  17th  section  of  the  Statute 
of  Frauds.  No  authority  can  be  cited  to  shew  that  the  mere  receipt 
by  him  and  sending  out  to  Constantinople  of  the  bill  of  lading  was 
such  a  dealing  with  the  bill  of  lading  as  to  pass  to  him  the  property 
in  the  goods.  The  decision  in  Meredith  y.  Meigh  was  that  the 
goods  there  in  question  had  not  been  accepted  within  the  statute; 
and  the  opinion  exjiressed  by  some  of  the  judges  that  a  keeping  and 
dealing  with  the  bill  of  lading  might  amount  to  an  actual  receipt  of 
the  goods  was  only  an  obiter  dictum.  [Ceomptox,  J.  In  that  case 
the  bill  of  lading  had  not  been  sent  to  the  defendants,  but  to  car- 
riers named  by  them  and  who  were  their  agents  only  for  the  purpose 
of  forwarding,  not  for  that  of  accepting,  the  goods.  Coleridge,  J., 
however  observed:-  "I  think  that  if  the  bill  of  lading  had  been 
received  by  the  defendants  themselves,  especially  if  they  had  dealt 
with  it,  the  case  might  have  been  different."  And  Erie,  J.,  said: 
"I  have  no  doubt  that  the  bill  of  lading,  which  is  the  symbol  of 
the  property,  may  be  so  received  and  dealt  with  as  to  be  equivalent 
to  an  actual  receipt  of  the  property  itself"]  Those  were  mere  dicta, 
and  formed  no  part  of  the  ratio  decidendi.  [Ceojipton,  J.  The 
defendant  in  the  present  case  dealt  as  owner  with  the  goods  them- 
selves by  desiring  them  to  be  sent  to  the  ship  together  with  other 
goods  which  were  clearly  his  own.J  In  Holmes  v.  Hoskins^  the 
defendant  verbally  agreed  to  buy  of  the  plaintiff  some  cattle  then 
in  the  field.  After  the  bargain  was  concluded  the  defendant  felt 
in  his  pocket  for  his  cheque-book  in  order  to  pay  for  the  cattle, 
but  finding  that  he  had  not  it  he  told  the  plaintiff  to  come  to  his 
house  in  the  evening  for  the  money.  It  was  agreed  that  the  cattle 
should  remain  in  the  plaintiff's  field  for  a  few  days,  and  that  the 
defendant  should  feed  them  with  the  plaintiff's  hay,  which  was 
accordingly  done.  But  it  was  held  that  there  was  no  evidence 
of  an  acceptance  of  the  cattle  to  satisfy  the  Statute  of  Frauds. 
1  2  E.  &  B.  364.  2  2  E.  &  B.  372.  3  9  Exch.  753. 
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[CoMPTON,  J.  The  vendor  of  the  cattle  intended  to  retain  possession 
of  them  until  he  was  paid.]  Farina  v.  Home^  is  strongly  in  point 
for  the  defendant.^  .  .  .  Hart  v.  Bush,''  in  which  the  delivery  of  goods 
at  a  wharf  named  by  the  purchaser  was  held  not  to  amount  to  an 
acceptance  and  actual  receipt  of  them  by  him  within  the  meaning  of 
the  statute,  the  goods  having  been  shipped  to  him  by  his  directions 
from  that  wharf,  and  lost  on  their  passage  thence  to  him,  shews  that  in 
the  present  case  the  delivery  of  the  goods  on  board  a  ship  named  by 
the  defendant  did  not  satisfy  the  statute.  [Hill,  J.  In  Hart  v.  Bush 
the  goods  were  merely  sent  to  a  wharf  which  was  the  only  wharf  in 
London  whence  goods  were  shipped  to  Lancaster  where  the  defendant 
lived.  There  was  no  dealing  by  the  defendant  with  the  goods,  nor  did 
he  receive  any  bill  of  lading.  Ceompton,  J.  Suppose  the  defendant 
here  had  re-sold  the  goods  as  the  purchaser  did  in  Morton  v.  Tibbett,^ 
your  argument  would  equally  apply ;  but  could  it  have  been  said  that 
the  defendant  had  not  accepted  and  received  the  goods  ?]  A  re-sale 
would  have  been  an  exercise  of  ownership,  and  would  have  made  a 
material  difference  in  the  facts  of  the  case.  Much  however  that  is  said 
in  Morton  v.  Tibbett  may  be  open  to  doubt.  Hunt  v.  Hecht.^  The 
mere  delivery  of  the  bill  of  lading  did  not  pass  the  property  in  the 
goods  to  the  defendant.  [Hill,  J.  Browne  v.  Hare  "  shews  that  a 
delivery  on  board  ship  may  pass  the  property  if  it  be  in  pursuance 
of  the  contract  of  sale,  even  though  the  vendor  retains  the  bill  of 
lading.] 

WiGHTMiAN,  J.  I  am  of  opinion  that  there  was  evidence  in  this  case 
that  the  defendant  so  dealt  with  the  goods  and  with  the  bill  of  lading 
as  to  justify  the  jury  in  finding  that  there  was  an  acceptance  and  actual 
receipt  by  him  of  the  goods  within  the  meaning  of  the  17th  section  of 
the  Statute  of  Frauds.  The  facts  seem  to  bring  the  case  very  much 
within  the  principle  thrown  out  by  some  of  the  judges  in  Meredith  v. 
Meigh,'  in  which  I  entirely  concur.  Erie,  J.,  there  says:  "I  have  no 
doubt  that  the  bill  of  lading,  which  is  the  symbol  of  property,  may  be 
so  received  and  dealt  with  as  to  be  equivalent  to  an  actual  receipt  of 
the  property  itself."  And  Crompton,  J.:  "When  goods  or  the  indicia 
of  the  property  in  goods  remain  long  under  the  control  of  the  vendee, 
especially  when  the  vendee  has  in  any  respect  acted  as  the  owner  of 
the  goods,  there  may  be  sufficient  evidence  of  an  acceptance  and 
receipt,  although  the  goods  themselves  are  not  received."  In  the 
present  case  the  defendant  purchases  goods  of  the  plaintiffs,  and  hear- 
ing from  them  that  they  had  before  consigned  goods  to  Messrs.  Han- 
son &  Co.  at  Constantinople  desires  the  plaintiffs  to  make  out  the  bill 

1  16  M.  &  W.  119.  2  The  learned  counsel  here  stated  that  case.  —  Ed. 

3  B.  B.  &  B.  494.  i  15  Q.  B.  428.  5  8  Exch.  814. 

6  3  H.  &  N.  484 ;  judgment  affirmed  in  Exch.  Chamber,  4  H.  &  N.  822. 
1  2  E.  &  B.  364. 
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of  lading  to  that  firm.  The  defendant  also  sent  goods  of  his  own  to 
the  plaintiffs'  warehouse,  which  were  by  his  direction  sent  down  to  the 
same  ship  with  the  goods  purchased  by  him  of  the  plaintiffs.  All  the 
goods  were  put  on  board  together,  and  in  the  bill  of  lading  those  other 
goods  of  the  defendant  were  included  with  the  goods  the  subject  of 
the  present  action.  The  plaintiffs  paid  the  freight  in  the  first  instance, 
and  the  defendant  repaid  them,  and  thereupon  received  from  them  the 
bill  of  lading.  This  was  in  October,  1855,  and  after  keeping  and  deal- 
ing with  the  bill  of  lading  for  more  than  a  year,  the  defendant  returned 
it  in  November,  1856,  to  the  plaintiffs  with  this  letter :  "  I  enclose  the 
bill  of  lading  for  stores  sent  out  to  the  barque  Phojnix.  Please  see 
after  them.  I  think  that  the  master  of  the  steamer  must  account  for 
them."  This  letter  seems  to  me  most  material  as  evidence  to  shew  that 
the  defendant  has  acted  as  owner  of  the  goods,  not  only  by  keeping  the 
bill  of  lading  so  long,  but  by  expressly  desiring  the  plaintiffs  to  see 
after  the  goods.  Drawing  the  ordinary  inference  from  all  these  facts, 
I  think  that  there  was  abundant  evidence  that  the  defendant  had  so 
dealt  with  the  goods  as  to  have  accepted  and  actually  received  them 
within  the  dicta  in  Meredith  v.  Meigh,^  which  are  clearly  good  law. 

Ceompton,  J.  I  am  of  the  same  opinion.  Before  the  case  of  Mor- 
ton V.  Tibbett^  a  general  notion  prevailed  that  there  could  be  no 
acceptance  and  receipt  of  goods,  such  as  to  satisfy  the  Statute  of 
Frauds,  until  the  vendee  had  put  himself  in  such  a  jsosition  as  [not  ?]  to 
be  able  to  object  to  the  quantity  or  quality  of  the  goods.  That  notion 
was  overthrown  by  the  decision  in  Morton  v.  Tibbett,  which  must  in 
this  court  be  considered  to  be  the  law  of  the  land ;  and  the  discussion 
to-day  has  more  than  ever  satisfied  me  of  its  correctness.  In  Meredith 
V.  Meigh  the  facts  shewed  that  there  had  been  no  dealing  whatever 
with  the  bill  of  lading  by  the  defendant ;  but  the  judges  stated  the 
law  to  be  that  the  keeping  of  the  bill  of  lading  or  other  indicia  of  the 
property  in  the  goods  might  be  sufficient  to  constitute  an  acceptance 
and  receipt  of  the  goods.  In  the  present  case  the  keeping  of  the  bill 
of  lading  by  the  defendant  for  more  than  a  year  is  a  very  strong  fact ; 
but  I  am  inclined  to  think  that  independently  of  the  doctrine  laid  down 
in  Meredith  v.  Meigh  there  was  sufficient  evidence  that  the  defendant 
had  accepted  and  received  the  goods.  He  directed  the  goods  to  he 
sent  on  board  a  particular  ship,  and  after  they  had  been  so  sent,  together 
with  other  goods  of  his,  he  directed  how  the  bills  of  lading  should  be 
made  out,  making  the  whole  of  the  goods  deliverable  to  Hanson  &  Co. 
Under  all  the  circumstances  of  the  case  it  seems  to  me  perfectly  clear 
that  the  jury  were  quite  right  in  finding  that  there  was  an  acceptance 
of  the  goods  by  the  defendant. 

Hill,  J.     I  am  of  the  same  opinion.     This  is  a  very  clear  case.     The 
question  is  whether  there  was  evidence  on  which  the  jury  could  reason- 
1  2  E.  &  B.  864.  2  15  q.  b.  428. 
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ably  find  that  there  was  an  acceptance  and  receipt  of  the  goods  by  the 
defendant  ■v^ithin  the  17th  section  of  the  Statute  of  Frauds.  The  orig- 
inal order  by  the  defendant  was  to  send  the  goods  for  him  to  one  of 
Mclver's  boats  bound  for  Constantinople.  Before  the  order  was  exe- 
cuted, the  defendant  sent  some  barrels  of  flour  belonging  to  him  to  the 
plaintifis'  warehouse,  with  directions  that  they  were  to  be  put  on 
board  the  same  ship  with  the  other  goods;  and  they  were  all  sent 
together  to  the  ship  by  one  cart.  Afterwards,  in  accordance  with  the 
defendant's  directions,  the  bill  of  lading  is  made  out  in  the  plaintiffs' 
names,  and  by  it  the  goods  are  made  deliverable  to  Hanson  &  Co.  or 
their  assigns  at  Constantinople,  so  that  the  defendant  makes  Hanson  & 
Co.  his  agents  to  receive  and  deal  with  the  goods  on  their  arrival  oxit. 
The  plaintiffs  pay  the  freight,  but  the  defendant  reimburses  them  and 
then  receives  from  them  the  bill  of  lading,  which  he  keeps  for  upwards 
of  a  year,  the  plaintiffs  hearing  nothing  of  it  till  at  the  end  of  that  time 
they  receive  it  back  from  the  defendant  enclosed  in  a  letter  in  which 
he  treats  all  the  goods  as  his  own.  Apart  then  from  any  reference  to 
the  cases  or  to  the  doctrine  of  constructive  acceptance,  I  think  that 
there  was  ample  evidence  that  the  defendant  had  dealt  with  the  goods 
themselves  as  owner,  and  that  he  had  therefore  accepted  and  actually 
received  them  within  the  meaning  of  the  statute. 

Sule  discharged. 


CASTLE  AND  Another  v.   SWORDER. 

In  the  Exchequer  and  Exchequer  Chamber,  February  10, 
1860,  AND  Mat  15,  1861. 

[Reported  in  29  Law  Journal  Reports,  Exchequer,  235 ;  30  Idem,  310.] 

Declaeation  for  goods  bargained  and  sold,  goods  sold  and  delivered, 
and  on  accounts  stated  between  them.    Plea,  never  indebted. 

At  the  trial  before  Bramwell,  B.,  at  the  Bristol  summer  assizes,  1859, 
the  following  facts  appeared :  — 

In  February,  1857,  the  traveller  of  the  plaintiffs,  who  were  spirit 
merchants  at  Bristol,  received  a  verbal  order  from  the  defendant,  an 
innkeeper  at  Merthyr  Tydvil,  for  two  puncheons  of  rum  and  one  of 
brandy.  They  were  to  remain  in  bond  in  the  warehouse  of  the  plain- 
tiffs till  the  defendant  wanted  them,  for  six  months  without  payment, 
and  after  that  period  subject  to  payment  of  rent.  The  defendant  was 
to  have  six  months'  credit.  This  order  was  accepted  by  the  plaintiffs, 
who  sent  to  the  defendant  an  invoice  specifying  by  their  marks  two 
particular  puncheons  of  rum  and  a  hogshead  of  brandy  as  sold  to  him, 
vol.  I.  17 
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stating  the  price  £80  2s.  2d.,  and  adding  the  words  "free  for  six 
months,"  which  meant  that  the  goods  might  remain  six  months  without 
charge  in  their  warehouse.  The  plaintiffs  keep  a  warehouse  at  Bristol, 
with  a  bonded  cellar,  of  which  they  keep  one  key  and  the  custom-house 
officers  another,  in  which  the  spirits  in  question  were.  The  plaintiffs 
were  in  the  habit  of  receiving  and  keeping  other  persons'  goods  in  their 
warehouse,  and  charging  them  for  warehouse  room.  As  soon  as  the 
brandy  and  rum  were  sold,  the  plaintiffs  entered  the  transfer  in  their 
rum  and  brandy  books  respectively,  specifying  the  particular  casks  as 
sold  to  the  defendant.  After  that  entry  the  plaintiffs  had  no  power  of 
getting  the  goods  out.  On  the  plaintiffs'  traveller  calling  with  the 
account  after  the  credit  was  expired,  he  was  asked  by  the  defendant 
whether  he  would  take  the  goods  back  or  sell  them  for  him.  This  the 
traveller  declined.  The  defendant  afterwards,  in  February,  1859, 
wrote  to  the  plaintiffs  asking  what  price  they  were  willing  to  give  for 
the  rum  and  brandy.  The  spirits  remained  in  the  plaintiffs'  bonded 
warehouse. 

Upon  proof  of  these  facts  on  the  part  of  the  plaintiffs,  it  was  ob- 
jected for  the  defendant  that  there  was  no  delivery  or  acceptance  to 
satisfy  the  Statute  of  Frauds ;  and  the  learned  judge  being  of  that 
opinion,  a  nonsuit  was  ordered,  with  leave  to  the  plaintiffs  to  move  to 
enter  a  verdict  for  them  for  the  specified  price,  if  the  court  should  think 
that  there  was  any  e\'idence  upon  which  a  jury  might  find  for  the  plain- 
tiffs. 

A  rule  having  been  obtained  accordingly, 

Welsby  and  JEdicards  shewed  cause.  Bentall  v.  Burn  ^  and  Howe  v. 
Palmer  ^  are  decisive  of  this  case.  No  doubt  there  are  some  cases  where, 
although  goods  remained  on  the  premises  of  the  vendor,  there  is  an  ac- 
ceptance ;  but  the  result  of  the  cases  is  thus  stated  in  Blackburn  on  the 
Contract  of  Sale.  After  observing  that  the  cases  upon  the  question  of 
what  constitutes  an  actual  receipt  are  not  easily  reconcilable,  he  says 
(p.  28) :  "  There  can  be  no  question  that  an  actual  removal  of  the  goods 
by  the  purchaser  is  an  actual  receipt  by  him ;  and  when  the  goods  are  in 
the  hands  of  a  third  party,  it  is  pretty  clear  that  as  soon  as  the  vendor, 
the  purchaser,  and  the  bailee  agi-ee  together  that  the  bailee  shall  cease 
to  hold  the  goods  for  the  vendor,  and  shall  hold  them  for  the  purchaser, 
that  is  an  actual  receipt  by  the  purchaser,  though  the  goods  themselves 
remaitt  untouched."  "  But,"  he  says,  after  referring  to  Bentall  v.  Burn, 
"  where  the  goods  are  in  the  custody  of  the  vendor  himself  or  his  imme- 
diate servants,  and  not  of  a  middleman,  there  is  a  difficulty ; "  and  that 
"  now  the  weight  of  authority  is  that  any  agTeement  to  hold  as  agent  of 
the  vendor  must  be  very  distinctly  proved,  and  that  unless  the  vendor's 
lien  on  some  part  of  the  goods  be  gone  there  cannot  be  an  actual 
receipt."  In  Farina  v.  Home,^  Parke,  B.,  points  out  the  distinction 
1  3  B.  &  C.  423.  2  3  B.  &  Aid.  821. 

3  16  Mee.  &  W.  119 ;  s.  c.  16  Law  J.  Eep.  (n.  s.)  Exch.  73. 
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between  the  acceptance  of  goods  and  their  actual  receipt  or  delivery  ; 
and  in  that  case  it  was  held  that  the  retention  of  a  delivery  warrant, 
although  evidence  of  the  acceptance,  was  no  evidence  of  the  delivery. 

[Maetin,  B.     Hunt  v.  Hecht  '■  is  directly  in  favor  of  the  defendant.] 

Yes.  In  Parker  v.  Wallis,''  refen-ed  to  on  moving  for  the  rule,  there 
was  evidence  of  a  receipt  and  acceptance ;  and  in  Marvin  v.  Wallis,  also 
cited  on  the  rule,'  there  was  a  transfer  and  a  re-lending. 

[MABTifr,  B.  Just  as  in  the  case  of  a  horse  sold  while  standing  at 
a  livery-stable,  there  may  be  no  change,  even  of  the  stall ;  but  al- 
though the  horse  remains,  he  remains  at  the  charge  of  the  vendee.] 

Yes. 

Xiush  and  M.  T.  Cole,  in  support  of  the  rule.  It  is  clear  that  some 
of  the  cases  cannot  be  supported ;  it  is  necessary  therefore  to  revert  to 
the  words  of  the  17th  section  of  the  Statute  of  Frauds.*  The  contract 
for  the  sale  is  not  good  "  except  the  buyer  shaH  accept  part  of  the  goods 
so  sold  and  actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  bargain,"  &c.  What  the  statute  requires  is,  not  evidence  of 
the  contract  being  performed,  but  that  it  has  been  made. 

[MAETDiT,  B.  The  contention  for  the  defendant  is,  that  in  this  case 
there  was  no  actual  receipt ;  that  is,  no  delivery  of  any  part.] 

The  transfer  of  the  name  in  the  books  of  the  bonded  warehouse  was 
equivalent  to  a  transfer  of  the  casks  to  another  warehouse.  Elmore  v. 
Stone,^  Morton  v.  Tibbett.^  There  is  no  difference  between  this  case 
and  the  case  of  the  horse  sold  and  remaining  in  the  same  stall.  Blen- 
kinsop  V.  Clayton.'  The  letter  of  the  defendant  is  evidence  of  an 
acceptance,  and  that  there  had  been  an  appropriation  to  his  use.  In 
Meredith  v.  Meigh,*  Crompton,  J.,  says  the  acting  as  owner  is  evidence 
of  an  acceptance.  The  test  is,  whether,  supposing  the  jury  had  found 
for  the  plaintiffs,  the  court  would  set  aside  the  verdict  as  being  against 
the  evidence.  Hunt  v.  Hecht  is  distinguishable,  for  there  the  defend- 
ant did  not  condescend  upon  the  particular  article  bought.  There  was 
no  specific  appropriation,  and  the  thing  handed  over  was  not  the  thing 
bought. 

[Beamwell,  B.  Suppose  the  defendant  had  said,  "  Take  the  goods 
to  the  warehouse  of  C,"  and  they  were  taken ;  that  would  do.  Sup- 
pose, instead  of  that,  he  said,  "  Take  them  to  your  bonded  warehouse 
at  D.,"  and  they  were  taken ;  that  would  do.  Suppose  he  said,  "  Take 
them  to  your  room  below,"  that  would  do.  Suppose  he  said,  "  Move 
them  to  that  side  of  the  room,"  that  would  do.     What  is  the  differ- 

1  8  Exch.  Rep.  814 ;  s.  c.  22  Law  J.  Rep.  (n.  s.)  Exch.  293. 

2  5  E.  &  B.  21. 

3  6  E.  &  B.  726  ;  s.  o.  nam.  Marvin  v.  Wallace,  25  Law  J.  Rep.  (n.  s.)  Q.  B.  369. 
«  29  Car.  2,  c.  3.  5  i  Taunt.  458. 

6  15  Q.  B.  Rep.  428;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Q.  B.  382.         '  7  Taunt.  597. 
8  2  E.  &  B.  364 ;  s.  c.  22 Law  J.  Rep.  (n.  s.)  Q.  B.  401. 
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ence  if  there  be  no  removal,  but  they  are  held  for  the  purchaser  in  the 
same  spot  ?] 

None.  It  would  have  been  sufficient  if  the  defendant  had  said 
to  the  traveller,  "  Tell  your  firm  to  mark  the  goods,  and  to  hold  them 
for  me." 

[Maetin,  B.  To  make  the  vendor  the  agent  of  the  vendee  for 
the  dehvery,  would  be  to  fritter  away  the  statute.  Let  it  be  re- 
pealed ;  but  as  long  as  it  exists  we  must  so  construe  it  as  to  give  effect 
to  it.] 

In  Mai-vin  v.  Wallis,  the  latest  case,  Lord  Campbell  in  the  course  of 
the  argument  says  :  "  A  delivery  to  the  vendee's  agent  would  do,  you 
admit.     May  not  the  vendor  be  such  agent '?  " 

Maetin-,  B.    I  believe  we  are  all  of  opinion  that  this  rule  must  be  dis- 
charged.   It  seems  to  me  a  great  deal  better,  if  a  provision  in  a  statute 
is  objectionable,  to  give  that  fair  and  full  construction  which  it  naturally 
bears,  and  let  the  Legislature  interfere  to  set  right  whatever  may  be 
objectionable.     A  great  number  of  cases  have  been  cited,  but  I  do  not 
know  that  there  is  any  case  similar  to  this,  except  one.     It  may  be 
that  all  the  cases  are  right,  or  it  may  be  some  are  wrong ;  but  in  this 
case,  for  the  purpose  of  fixing  this  defendant,  it  must  be  established 
that  he  "  accepted  and  actually  received  the  goods."     Those  are  the 
words  of  the  statute.     Now  it  does  seem  to  me  a  most  extraordinary 
thing  to  say  that  a  man  accepted  and  actually  received  goods  as 
vendee,  whilst  all  the  time  they  were  in  the  possession  of  the  vendors, 
and  whilst  they  had  a  right  to  them  until  the  defendant  paid  the 
price.     As   these   goods  were   sold  subject  to   the   payment  in  six 
months,  if  the  six  months  for  payment  elapsed,  though  the  defendant 
had  a  right  to  the  possession  of  the  goods  or  might  have  brought  an 
action,  within  the  six  months,  nevertheless  it  is  clear  when  the  six 
months  elapsed  the  lien  would  revive.     It  seems  to  me  that,  whilst  the 
vendor  had  a  right  to  hold  possession  of  the  goods  for  the  price,  there 
cannot  possibly  be  an  actual  receipt  on  behalf  of  the  vendee.    This 
makes  all  the  difference  between  the  vendor  and  a  third  person.    If 
you  find  goods  in  the  hands  of  a  third  person,  the  question  is,  whose 
agent  is  he  ?     But  while  they  are  in  the  hands  of  the  vendor,  it  seems 
impossible  to  say  the  vendee  had  actually  received  the  goods,  because 
in  reality  they  are  in  the  possession  of  the  person  from  whom  he  was 
to  receive  them.     Now  the  case  of  the  livery-stable  keeper  is  much  the 
strongest  case  of  any.     In  reality,  that  man  filled  two  characters.    He 
was  a  vendor  and  a  livery-stable  keeper  who  kept  horses  for  persons  who 
employed  him ;  and  the  jury  found  the  fact  that  he  was  in  possession 
of  the  horse  on  behalf  of  the  vendee,  and  was  therefore  merely  in  pos- 
Bession  as  a  livery-stable  keeper.    The  horse  was  standing  at  livery  for 
the  vendee,  and  there  was  no  lien.     Without  saying  that  any  of  the 
cases  cited  are  wrong,  it  seems  to  me  that  this  case  falls  directly  within 
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the  case  of  a  vendor  having  a  lien  on  an  article  and  being  in  possession 
of  it.  All  the  vendor  did  was  to  make  an  entry  in  his  own  books ; 
but  he  might  have  kept  possession  of  the  goods  in  the  event  of  not 
being  paid.  It  is  said  that  the  correspondence  alters  the  matter.  But 
the  defendant's  request  that  the  goods  should  be  sold  is  quite  consist- 
ent with  his  never  having  had  possession.  No  doubt  he  thought 
he  was  liable  to  pay  for  the  goods,  and  in  eifect  says :  "  Tell  me 
what  the  price  is,  and  I  will  pay  it."  If  the  verdict  had  been  found 
for  the  plaintiif  in  this  case,  I  should  have  said  it  ought  to  have  been 
set  aside  as  being  against  the  evidence. 

Channell,  B.  I  am  also  of  opinion  that  this  rule  ought  to  be  dis- 
charged. Mr.  Lush  does  not  contend  that  he  is  entitled  under  the 
leave  reserved  to  make  his  rule  alDSolute  on  the  notion  that  there  was  a 
scintilla  of  evidence  to  go  to  the  jury.  He  can  only  succeed  on  the 
supposition  that  there  was  such  evidence  as  would  fairly  warrant  them 
in  finding  that  there  had  been  an  acceptance.  I  am  of  opinion  that 
there  was  no  evidence  in  that  understanding  of  the  word.  It  seems  to 
me  that  whatever  the  rights  of  the  vendor  would  have  been  during 
the  currency  of  the  credit,  on  the  expiration  of  the  credit  he  acquired 
a  lien  upon  these  goods  for  the  price ;  and  under  those  circumstances  a 
jury  ought  not  to  find  that  there  had  been  an  actual  acceptance  and 
delivery  of  the  goods. 

Beamwell,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  in 
this  case  the  plaintiff  still  held  possession  of  the  goods  as  seller,  and 
not  as  agent  of  the  defendant.  I  do  not  mean  to  say  the  seller  may 
not  be  the  agent  of  the  buyer ;  but  the  truth  is  each  of  these  cases 
must  be  looked  at  according  to  its  own  particular  circumstances. 
Now  can  it  be  said  here  that  the  defendant  has  received  any  part  of 
these  goods?  Suppose,  after  the  appropriation  of  these  particular 
articles,  the  plaintiffs  had  re-sold  or  delivered  [sic']  them,  and  then  the 
defendant  had  afterwards  brought  an  action  for  not  delivering  the 
goods,  would  the  now  plaintiffs  have  been  at  liberty  in  answer  to  say, 
"  Yes,  we  did  deliver.  You  cannot  complain  of  that  ?  "  The  present 
defendant  would  say,  "  You  hold  the  goods  in  the  character  of  vendors, 
and  with  all  the  rights  and  obligations  of  vendors,  one  of  which  is  to 
deliver;  therefore  I  am  entitled  to  sue  you."  I  agree  with  the 
observation  that  was  made  by  Lord  Campbell  in  Parker  v.  Wallis,  that 
there  may  be  an  acceptance  and  receipt  of  goods  by  a  purchaser 
within  the  Statute  of  Frauds  even  though  he  has  done  nothing  to 
preclude  himself  from  objecting  that  they  did  not  correspond  with  the 
contract.  Suppose  I  order  a  certain  quantity  of  lime  to  be  taken  to  a 
farm,  and  I  am  not  there  to  object  and  nobody  else  is  there  to  object 
to  it :  I  shall  not  be  at  liberty  afterwards  to  say,  "  Those  goods  have 
not  been  accepted  and  received  by  me  ; "  they  have  been  as  much  as  it 
was  possible,  unless  I  had  chosen  to  be  there  to  make  objection.     So 


262  CASTLE   V.    SWORDER.  [CHAP.   I, 

on  the  other  hand,  if  I  go  to  a  shop  for  an  article  I  have  previously 
ordered,  and  it  is  delivered  to  me  wrapped  up,  though  I  cannot  see 
what  it  is  there  cannot  be  the  shghtest  question  that  I  have  received 
and  accepted  the  goods  if  they  turn  out  to  be  in  conformity  with  the 
order ;  yet  nobody  can  say  that  I  shall  not  have  a  right  to  object  to 
them  afterwards  if  they  are  not  in  conformity  with  the  contract.  You 
cannot  therefore  lay  down  any  rule  universally  applicable ;  although  I 
agree  with  the  observations  of  the  Lord  Chief  Justice  of  the  Queen's 
Bench  that  there  may  be  a  receipt  and  acceptance  without  the  vendor 
having  precluded  himself  from  objecting  to  the  quality  of  the  goods. 
I  think  however  that  it  is  a  good  general  rule  or  test  that  there  must 
be  such  an  acceptance  and  delivery  as  would  give  the  party  an  oppor- 
tunity at  all  events  of  judging  whether  they  are  what  they  profess, 
and  of  examining  them  in  the  sense  in  which  an  examination  is 
needed.  But  you  must  ascertain  in  each  particular  case  when  the 
duty  of  examining  arises  or  when  the  duty  of  availing  yourself  of  the 
opportunity  arises.  To  put  again  the  case  of  lime  being  placed  on  my 
farm :  if  I  want  to  avail  myself  of  the  right  of  objecting  wholly  to  it, 
I  ought  to  be  there  at  the  time  it  is  delivered  and  make  an  objection. 
Now  when  ought  the  defendant  to  have  made  an  objection  that  the 
goods  were  not  in  confonnity  with  the  order?  Not  at  any  time 
during  the  six  months,  but  at  the  time  it  was  his  duty  to  take  and  pay 
for  them.  If  that  is  so,  then  it  seems  to  me  there  can  have  been 
no  delivery  or  acceptance  within  the  Statute  of  Frauds,  because  I 
think  the  general  test  is  a  good  one  ;  and  although  I  agree  with  the 
qualification  put  upon  it  by  the  Court  of  Queen's  Bench,  yet  I  think 
that  that  qualification  only  applies  with  such  further  quaUfication 
upon  it  as  I  have  mentioned ;  that  is  to  say,  at  all  events  the  vendee 
must  have  had  the  opportunity  if  he  chose  to  avail  himself  of  it,  and 
that  opportunity  could  only  be  properly  said  to  occur  when  it  was  his 
duty  under  the  contract  either  to  object  or  to  actually  receive.  Now 
in  this  case,  as  I  think  there  was  no  duty  or  obligation  to  take  them 
away  at  any  time  within  the  six  months,  there  was  no  receipt  and 
acceptance  of  the  goods.  As  to  the  fact  of  his  having  dealt  with  the 
goods  as  owner,  that  I  think  is  a  matter  of  indifierence  for  this  reason: 
supposing  there  had  been  no  specific  appropriation  the  same  propo- 
sition might  have  been  made  by  the  defendant  to  the  plaintiflPs.  He 
might  equally  as  well  have  said,  "Take  back  your  goods  at  the  now 
market  price."  I  thmk  therefore  the  rule  ought  to  be  discharged. 
There  is,  and  always  will  be  as  long  as  the  statute  exists,  a  great  diffi- 
culty in  drawing  the  line ;  but  I  think  this  case  is  on  the  side  of  the 
line  which  is  favorable  to  the  defendant.  jRule  discharged. 

The  plaintiifs  having  appealed  from  the  foregoing  decision, 

K  T.  Cole,  for  the  plaintiffs  (the  appellants),  contended,  as  in  the 
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Court  of  Exchequer,  that  there  was  evidence  for  the  jury  of  a  con- 
structive acceptance  and  receipt  of  the  goods,  and  that  the  keeping 
the  invoice  by  the  defendant  and  his  offers  to  sell  the  goods  was  a 
dealing  with  the  property  as  his  own,  and  was  evidence  of  an  accept- 
ance by  him ;  that  after  the  transfer  by  the  plaintiffs  of  the  specific 
articles  in  the  rum  and  brandy  books  by  which  they  had  lost  all 
power  over  them,  and  their  position  had  been  altered,  they  held  the 
goods  no  longer  in  their  character  of  vendors,  but  as  warehousemen 
and  as  agents  for  the  defendant ;  and  that,  if  so,  there  was  an  accepts 
ance  by  the  defendant,  though  he  might  not  have  lost  the  right  of 
objecting  that  the  goods  were  not  according  to  the  contract;  that  the 
goods  being  sold  on  credit  the  vendors  had  no  lien  for  the  price,  at 
any  rate  during  the  first  six  months  in  which  the  credit  was  running ; 
and  he  urged  that  there  was  no  authority  for  the  proposition  asserted 
by  the  court  below,  that  the  vendors  would  acquire  a  lien  for  the  price 
from  the  fact  of  having  them  in  their  warehouse  after  the  credit  had 
expired ;  and  that,  even  if  they  would,  it  was  immaterial,  as  the 
acceptance  by  the  defendant  took  place  within  the  first  six  months. 

Welsby,  for  the  defendant  (the  respondent),  urged,  as  in  the  court 
below,  that  there  was  neither  an  acceptance  nor  receipt  of  the  goods 
so  as  to  bind  the  defendant ;  that  the  existence  of  the  vendors'  lien 
was  a  conclusive  test  that  there  had  been  no  acceptance  ;  that  though 
the  goods  were  sold  on  credit,  the  lien  of  the  plaintiffs,  the  vendors, 
which  was  suspended  during  the  time  of  the  credit,  revived  afterwards, 
the  goods  having  remained  in  the  plaintiffs'  possession ;  and  in  answer 
to  a  doubt  thrown  out  by  Cockburn,  C  J.,  whether  any  such  lien 
existed  in  a  case  of  goods  so  sold  on  credit,  he  referred  to  N"ew  v. 
Swain.^  He  contended  also  that  the  transfer  in  the  books  which  was 
not  communicated  to  the  defendant,  though  it  prevented  the  plain- 
tiffs' getting  the  goods  out,  did  not  transfer  the  possession  of  them  to 
the  defendant ;  and  that  the  letters  of  the  defendant  were  not  equiva- 
lent to  an  act  of  ownership,  and  that  there  was  in  no  case  an 
acceptance  until  the  purchaser  had  exercised  his  option  of  taking  to 
the  goods  or  done  something  which  precluded  him  from  objecting  to 
them. 

In  addition  to  the  cases  cited  below,  the  following  cases  were  re- 
ferred to  in  the  argument:  Chaplin  v.  Rogers,^  Bushel  v.  Wheeler,^ 
Currie  v.  Anderson,*  Beaumont  v.  Brengeri,^  Carter  v.  Toussaint,^  and 
Tempest  v.  Fitzgerald.' 

CocKBUKN,  C.  J.  I  am  of  opinion  that  the  judgment  of  the  Court 
of  Exchequer  must  be  reversed,  and  that  judgment  must  be  given  for 

1  Danson  &  Lloyd's  Merc.  Cas.  193. 

2  1  East,  192.  3  15  Q.  b.  Eep.  442,  note. 
<  29  Law  Journ.  Eep.  (n.  s.)  Q.  B.  87.               5  5  Com.  B.  Eep.  301. 

6  5  B.  &  Aid.  855.  '  3  B.  &  Aid.  680. 
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the  plantiffs.  It  appears  to  me  that  the  question  is  not  how  the  jury 
would  have  found,  had  this  question  been  left  to  them  as  a  question  of 
fact,  but  whether  there  was  any  evidence  to  go  to  the  juiy  of  accept- 
ance and  receipt  by  the  defendant  sufficient  to  satisfy  the  Statute  of 
Frauds.  I  think  that  there  was  such  evidence.  It  appears  that  the 
defendant  entered  into  a  contract  with  the  plaintiffs'  traveller  to  buy 
the  brandy  and  rum.  The  defendant  was  to  have  the  right  of  taking 
them  when  he  thought  fit,  and  in  the  mean  time  the  goods  were  to 
remain  in  the  warehouse  of  the  plaintiffs,  the  sellers,  for  six  months 
without  payment,  and  after  that  period  subject  to  payment  of  rent.  It 
appears  that  the  plaintiffs  had  a  warehouse,  in  which  they  kept  not 
only  their  own  goods,  but  the  goods  of  other  peof)le.  The  plaintifis 
appropriated  to  the  defendant  certain  specified  puncheons  and  hogs- 
heads, and  sent  him  an  invoice  denoting  that  the  particular  goods  had 
been  so  appropriated.  After  this  the  defendant  proposed  to  the  plain- 
tiffs' traveller  that  they  should  take  the  goods  back,  and  wrote  to  the 
plaintiffs  to  the  same  effect.  The  question  is,  whether  on  these  facts 
there  was  evidence  for  the  jury  of  a  constructive  acceptance  by  the 
defendant.  The  important  particular  that  occurs  in  many  cases  of  a 
lien  in  the  vendors,  which  necessarily  imported  a  right  of  possession 
in  them  incompatible  with  a  right  of  possession  by  the  buyer,  does  not 
exist  in  this  case ;  for  for  six  months  the  buyer  was  entitled  to  claim 
the  immediate  delivery  of  the  specific  goods  appropriated  to  him. 
The  question  then  arises,  whether  the  possession  which  actually  re- 
mained in  the  sellers  was  a  possession  in  the  sellers  by  virtue  of  their 
original  property  in  the  goods,  or  whether  it  had  become  a  possession 
as  agents  and  bailees  of  the  buyer;  if  the  latter,  there  was  a  construc- 
tive possession,  and  through  it  a  constructive  acceptance  by  the  buyer. 
There  was  evidence  in  my  opinion  that  the  possession  of  the  plaintiffs 
had  been  converted  into  a  possession  as  agents  for  the  buyer.  For 
when  the  buyer  found  that  the  goods  had  been  appropriated  to  him,  he 
availed  himself  of  the  right  to  have  the  goods  warehoused  in  the 
general  warehouse  of  the  seller;  and  he  dealt  with  the  goods  as  his 
own,  first,  in  the  request  that  the  sellers  would  take  back  the  goods, 
and,  failing  in  that  request,  in  asking  the  plaintiffs  to  sell  the  goods  for 
him.  Instead  of  repudiating  the  goods  at  the  time  the  invoice  was 
sent,  he  dealt  with  the  goods  as  though  they  had  been  warehoused  and 
kept  in  the  warehouse  as  his  goods  and  on  his  behalf  This  construc- 
tive possession  would  amount  to  a  constructive  acceptance  by  the 
buyer.  It  is  unnecessary  to  consider  whether,  if  the  goods  had  turned 
out  inconsistent  with  the  contract,  he  might  have  rejected  them ;  for  if 
a  man  chooses  to  waive  the  right  of  inspection,  he  loses  the  opportunity 
of  exercising  it.  Here  the  defendant  did  not  desire  to  exercise  that 
right  and  privilege  of  a  buyer :  he  was  content  that  the  goods  should 
remain  there;  and  therefore  the  difficulty  that  might  present  itself  in 
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some  cases  does  not  arise  here.  A  man  may  waive  his  right  of  ex- 
amination, and  trust  to  his  action  if  the  goods  are  inconsistent  with  the 
contract.  I  do  not  say  how  the  jury  ought  to  have  found ;  but  I  am 
clearly  of  opinion  that  there  was  evidence  for  them. 

Ceompton,  J.  I  am  of  the  same  opinion.  The  only  question  in 
the  court  below  and  for  us  is,  whether  there  was  any  evidence  to  go 
to  the  jury  to  make  out  a  case  for  the  plaintiffs.  If  there  was,  the 
parties  have  agreed  as  to  the  amount  for  which  the  verdict  should  be 
entered.  We  do  not  differ  from  the  Court  of  Exchequer  except  in  this, 
that  there  was  some  evidence  that  the  character  of  the  plaintiffs  was 
changed  from  that  of  vendors  to  warehouse-keepers.  I  think  there 
was  evidence  that  there  was  an  actual  receipt  by  the  defendant.  Ac- 
cording to  the  authorities  there  may  be  such  a  change  of  character  in 
the  seller  as  to  make  him  the  agent  of  the  buyer,  so  that  the  buyer 
may  treat  the  possession  of  the  seller  as  his  own.  I  think  there  was 
evidence  here  that  the  defendant  had  so  accepted  these  goods  as  to 
have  admitted  that  they  were  the  goods  he  was  to  receive  under  the 
contract.  I  do  not  think  he  had  a  right  to  reject  the  goods  as  not  being 
under  the  contract,  though  he  might  have  had  a  remedy  by  action  if 
the  goods  had  been  inferior  to  what  was  agreed.  When  a  man  keeps 
a  warehouse,  the  character  of  seller  may  well  change  into  that  of 
warehouse-keeper;  and  when  he  becomes  a  bailee  of  the  buyer  his 
character  is  changed.  When  goods  are  in  the  hands  of  a  warehouse- 
keeper  for  the  seller,  the  mere  giving  a  transfer  order  by  the  seller  is 
not  sufficient  to  change  the  possession ;  but  when  the  delivery  order  is 
lodged  with  the  warehouse-keeper  and  accepted  by  him,  he  then  holds 
in  future  for  the  buyer,  and  any  objection  under  the  Statute  of  Frauds 
is  then  at  an  end.  Here  the  same  party  is  the  seller  and  warehouse- 
keeper;  and  here  there  was  some  evidence  of  such  a  change.  Suppose 
the  plaintiffs  had  been  negligent  as  warehouse-keepers,  it  would  have 
been  impossible  for  them  to  say  that  they  were  not  warehouse-keepers. 
The  ground  upon  which  I  come  to  the  conclusion  that  there  was  a  case 
for  the  jury  is,  that  under  the  circumstances  the  defendant  had  made 
declarations  and  written  letters,  by  which  it  appears  that  he  acquiesced 
in  the  plaintiffs  becoming  his  agents.  The  plaintiffs  clearly  appropriate 
the  particular  puncheons  by  their  invoice.  The  defendant  keeps  the 
invoice,  and  may  be  supposed  to  have  assented  to  it,  but  the  invoice 
goes  on  to  say  the  goods  are  to  remain  free  for  a  certain  time.  This  is 
evidence  that  the  plaintiffs  would  keep  the  goods  as  warehouse-keepers 
for  a  certain  time  free  of  charge.  Then  is  there  any  evidence  of  assent 
to  this  by  the  defendant  ?  There  is  a  distinct  request  to  the  plaintiffs' 
clerk  by  the  defendant  to  sell  the  goods  for  him.  He  also  wrote  to  the 
plaintiffs  to  the  same  effect,  and  says,  "  What  will  you  give  me  for  the 
rum  ? "  When  you  couple  this  with  the  fact  that  the  plaintiffs  were 
warehouse-keepers  as  well  as  sellers,  when  you  consider  the  evidence 
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as  to  the  entry  in  the  rum  and  brandy  books,  and  that  the  plaintiffs 
could  not  get  the  goods  out  again  after  that  entry,  there  is  to  my  mind 
evidence  that  the  jilaintiffs'  character  had  changed.  The  defendant 
could  not  say  that  was  not  the  property  that  passed  under  the  contract : 
he  could  not  reject  it,  though  he  might  have  brought  an  action  if  it  did 
not  agree  with  the  contract. 

WiLLES,  J.,  Byles,  J.,  and  Keating,  J.,  concurred. 

Judgment  reversed. 


CUSACK  AND  Othees   v.   ROBINSOK 
In  the  Queen's  Bench,  May  2.5,  1861. 

[Reported  in  1  Best  ^  Smith,  299.] 

Declaeation  for  goods  sold  and  delivered,  and  goods  bargained 
and  sold.  Plea,  never  indebted.  At  the  trial  before  Blackburn,  J.,  at 
the  Liverpool  winter  assizes  in  1860,  it  appeared  that  the  defendant, 
who  was  a  London  merchant,  on  the  24th  October,  1860,  at  Liverpool 
called  on  the  plaintiffs,  who  are  importers  of  Canadian  produce,  and 
said  he  wanted  to  buy  from  150  to  200  firkins  Canadian  butter.  He 
then  went  with  one  of  the  plaintiffs  to  their  cellar,  where  he  was  shewn 
a  lot  of  156  firkins  of  butter,  "  ex  Bohemian,"  belonging  to  the  plaintiffs, 
which  he  then  had  the  opportunity  of  inspecting,  and  in  fact  he  did 
open  and  inspect  six  of  the  firkins  in  that  lot.  After  that  examination, 
they  went  to  another  cellar  to  see  other  butter,  which  however  did 
not  suit  the  defendant.  At  a  later  period  of  the  same  day  the  plain- 
tiffs and  the  defendant  made  a  verbal  agreement  by  which  the  defendant 
agreed  to  buy  that  specific  lot  of  156  firkins  at  lis.  per  cwt.  When 
the  price  had  been  agreed  on,  the  defendant  took  a  card  on  which  his 
name  and  address  in  London  were  written,  "Edmund  Robinson,  1 
Wellington  Street,  London  Bridge,  London,"  and  wrote  on  it  "  156 
firkins  butter  to  be  delivered  at  Fenning's  Wharf,  Tooley  Street."  He 
gave  this  to  the  plaintiffs,  and  at  the  same  time  said  that  his  agents 
Messrs.  Clibborn,  at  Liverpool,  would  give  directions  how  the  goods 
were  to  be  forwarded  to  Fenning's  Wharf.  The  plaintiffs  by°Clib- 
born's  directions  delivered  the  butter  to  Piokford's  carts  to  be  for- 
warded to  the  defendant  at  Fenning's  Wharf  The  plaintiffs  sent  an 
invoice  dated  the  25th  October,  1860,  to  the  address  on  the  defendant's 
card.  They  received -in  answer  a  letter  purporting  to  come  from  a 
clerk  in  the  defendant's  office,  acknowledging  the  receipt  of  the  invoice, 
and  stating  that  on  the  defendant's  return  he  would  no  doubt  attend 
to  it.     Tliere  was  no  evidence  that  the  writer  of  this  letter  had  any 
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authority  to  sign  a  memoranduni  of  a  contract.  On  the  27th  October 
the  plaintiflEs  in  Liverpool  received  a  telegram  from  the  defendant  in 
London,  in  effect  asserting  that  the  butters  had  been  sold  by  the  plain- 
tiffs subject  to  a  warranty  that  they  were  equal  to  a  sample,  but  that 
they  were  not  equal  to  sample,  and  therefore  would  be  returned.  The 
plaintiffs  replied  by  telegram  that  there  was  no  such  warranty,  and 
they  must  be  kept.  A  clerk  at  Fenning's  "Wharf  proved  that  Messrs. 
Fenning  stored  goods  for  their  customers,  and  had  a  butter  ware- 
house ;  that  the  defendant  had  used  the  warehouse  for  fifteen  years, 
and  was  in  the  habit  of  keeping  his  butters  there  till  he  sold  them. 
On  the  26th  October  Pickford  &  Co.  had  delivered  a  part  of  the  156 
firkins  in  question  at  the  warehouse,  and  delivered  the  residue  on  the 
morning  of  the  27th  October.  The  witness  could  not  say  whether  any 
one  came  to  inspect  them  or  not,  but  he  proved  that  they  were  deliv- 
ered up  by  Fenning  to  Pickford  &  Co.  under  a  delivery  order  from 
the  defendant  dated  27th  October.  The  defendant's  counsel  admitted 
that  it  must  be  taken  that  the  sale  was  not  subject  to  any  warranty ; 
but  objected  that  the  price  of  the  goods  exceeded  £10,  and  that  there 
was  nothing  proved  to  satisfy  the  requisitions  of  the  Statute  of  Frauds. 
The  verdict  was  entered  for  the  plaintiffs  for  £420  10s.  Id.,  with  leave 
to  the  defendant  to  move  to  enter  a  nonsuit,  if  there  was  no  evidence 
proper  to  be  left  to  the  jury  either  of  a  memorandum  of  the  contract 
or  of  an  acceptance  and  actual  receipt  of  the  goods. 

In  Hilary  term,  1861,  Edward  James  obtained  a  rule  nisi  accordingly, 
citing  Nicholson  v.  Bower,^  which  rule  was  argued  at  the  sittings  in 
banc  after  Easter  term,  on  the  9th  May,  before  Hill  and  Blackburn,  JJ. 

Mellish  and  Quain  shewed  cause.  It  must  be  conceded  on  the  part 
of  the  plaintiffs  that  there  was  no  memorandum  of  a  contract  in  writ- 
ing to  satisfy  the  17th  section  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3, 
which  enacts  [stating  it].  The  card  which  the  defendant  delivered  to 
the  plaintiffs  is  insufiicient  for  that  purpose,  as  it  does  not  contain  the 
names  of  both  parties  to  the  contract,  neither  does  it  state  the  price  at 
which  the  butter  was  to  be  sold. 

But  there  is  evidence  of  an  acceptance  and  actual  receipt  of  the 
goods  within  the  meaning  of  the  statute.  A  very  important  fact  in 
the  case  is,  that  the  sale  was  a  sale  of  a  specific  lot  of  156  firkins  of 
butter,  and  also  that  there  was  a  verbal  contract  for  the  sale  of  the 
butter  which  was  valid  at  common  law,  and  the  vendee  gave  direc- 
tions that  it  should  be  sent  to  him  at  Fenning's  Wharf.  As  the 
defendant  was  in  the  habit  of  using  Fenning's  Wharf  as  his  warehouse, 
his  ordering  certain  specific  goods  to  be  taken  there,  and  they  being 
taken  there  by  his  direction  and  warehoused  in  the  manner  goods 
received  on  his  account  were  usually  warehoused,  vested  the  goods  in 
his  actual  possession.    If  the  goods  are  in  the  vendee's  actual  posses- 
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sion,  then  the  vendor's  right  of  lien  for  the  price  is  destroyed.  Suppose, 
instead  of  directing  the  goods  to  Fenning's  Wharf,  the  defendant  had 
directed  them  to  his  own  warehouse ;  surely  that  would  have  been 
ample  evidence  of  an  acceptance  and  actual  receipt  to  satisfy  the 
statute.  There  is  a  distinction  between  the  cases  of  a  purchase  of 
specific  goods,  and  of  goods  which  are  in  bulk  and  not  ascertained. 
Suppose  a  man  goes  into  a  shop  and  says,  "I  buy  that  chattel ;  send  it 
to  such  a  place,  or  give  it  to  a  porter,"  and  afterwards  receives  it  and 
exercises  an  act  of  dominion  over  it,  he  has  done  every  thing  the  stat- 
ute requires  to  constitute  an  acceptance  and  receipt.  At  one  time  it 
was  doubted  whether,  in  order  to  satisfy  this  clause  in  the  statute,  the 
acceptance  might  not  follow  the  delivery ;  but  that  doubt  has  been 
removed  by  Morton  v.  Tibbett,^  where  this  court  decided  that  the 
acceptance  must  precede  or  be  contemporaneous  with  the  delivery. 
That  case  is  also  an  authority  to  shew  that  the  fact  of  the  vendee 
having  dealt  with  the  goods  as  owner  is  evidence  of  an  acceptance 
and  receipt.  Here  after  a  contract  respecting  these  goods,  which  was 
binding  at  common  law,  had  been  entered  into,  the  defendant  exercised 
an  act  of  dominion  over  them  by  ordering  them  to  be  sent  to  Fenning's 
Wharf  and  to  be  warehoused  there  for  him. 

Ill  Elmore  v.  Stone  ^  the  defendant  fiurchased  two  horses  under  a 
verbal  agreement  from  the  plaintiff,  and  desired  the  plaintiff,  who  was 
a  livery-stable  keeper,  to  keep  the  horses  at  livery  for  him,  which  the 
plaintiff  agreed  to  do.  The  Court  of  Common  Pleas  held  that  there 
was  sufficient  evidence  of  a  delivery  within  the  statute.  Chaplin  v. 
Rogers '  decided  that  where  a  vendee  after  a  bargain  and  sale  by  parol 
deals  with  goods  as  if  they  were  in  his  actual  possession,  such  an  act  of 
ownership  is  evidence  of  a  receipt  and  acceptance  by  the  vendee.  In 
Hart  V.  Bush  *  this  court  held  that  a  delivery  of  goods  by  the  vendor 
to  a  wharfinger  appointed  by  the  vendee,  to  be  forwarded  by  any 
vessel  to  the  vendee,  would  not  constitute  an  acceptance  and  receipt 
under  the  statute ;  but  that  case  is  distinguishable  for  two  reasons, 
first  that  the  sale  was  not  one  of  specific  goods,  and  next  the  direction 
given  by  the  vendee  to  the  vendor  was  that  the  goods  were  to  be  sent 
to  him  by  sea  fi-om  a  place  called  Griffin's  Wharf,  London.  The  facts 
were  that  they  were  forwarded  from  Griffin's  Wharf  in  a  ship  selected 
by  the  wharfinger,  and  lost  before  they  reached  their  destination. 

Nicholson  v.  Bower,^  which  was  cited  when  the  rule  was  moved,  wUl 
probably  be  relied  on  by  the  other  side;  but  in  that  case  the  vendee 
purposely  suspended  the  acceptance  because  he  was  in  insolvent  cu- 
cumstances.  Meredith  v.  Meigh"  may  perhaps  also  be  relied  on;  but 
there  the  goods  sold  were  not  specific  goods ;  the  delivery  of  them  on 

1  15  Q.  B.  428.  2  1  Taunt.  458. 
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board  a  ship  selected  by  the  vendor  therefore  could  in  no  way  amount 
to  an  acceptance  and  receipt  by  the  vendee. 

MiUward,  in  support  of  the  rule.  The  defendant  never  exercised 
such  an  act  of  ownership  over  the  goods  as  would  constitute  an  accept- 
ance and  actual  receipt  within  the  meaning  of  the  Statute  of  Frauds. 
In  Chaplin  v.  Rogers  -^  the  vendee  had  sold  the  goods  to  a  third  person, 
which  was  an  unequivocal  act  of  dominion.  It  is  true  that  in  the 
present  case  the  defendant  ordered  the  goods  to  be  sent  to  Fenning's 
Wharf;  but  all  that  can  be  inferred  from  that  act  is  that  the  warehouse 
at  Fenning's  Wharf  was  the  defendant's  warehouse  for  the  purpose  of 
acceptance.  Hunt  v.  Hecht^  is  an  express  authority  that  unless  the 
vendee  has  an  opportunity  of  judging  whether  the  goods  sent  corre- 
spond with  those  ordered,  there  can  be  no  acceptance  and  receipt  within 
the  statute. 

There  is  no  distinction  between  specific  goods  and  goods  which  are 
not  ascertained.  In  Baldey  v.  Parker  ^  the  defendant  bought  certain 
goods,  some  of  which  were  measured  in  his  presence,  some  of  which  he 
marked  with  a  pencil,  and  some  of  which  he  assisted  in  cutting  from  a 
larger  bulk.  Afterwards  when  the  goods  were  sent  to  his  house  he 
refusedto  accept  them,  and  the  court  held  that  there  was  no  acceptance 
and  receipt  to  satisfy  the  statute.  So  in  Farina  v.  Home'  the  vendee's 
acceptance  of  a  delivery  warrant,  given  by  a  wharfinger  with  whom  the 
goods  had  been  warehoused,  was  held  to  be  no  evidence  of  a  delivery 
and  acceptance  of  goods. 

Whether  there  can  be  an  acceptance  before  delivery  of  goods 
under  this  section  of  the  Statute  of  Frauds  was  raised  in  Saunders 
V.  Topp.'  In  that  case  however  it  was  not  necessary  to  decide  the 
question,  because  there  was  evidence  of  an  acceptance  after  deliv- 
ery ;  but  the  judges  of  the  Court  of  Exchequer  seemed  to  be  of 
opinion  that  there  could  not  be  an  acceptance  prior  to  the  receipt. 
[Hill,  J.  A  bargain  and  sale  between  vendor  and  vendee,  valid 
in  all  respects  except  for  the  Statute  of  Frauds;  goods  sent  by 
vendor,  under  the  direction  of  vendee,  to  warehouse-keeper  selected 
and  nominated  by  vendee;  vendor  parted  with  his  lien,  and  the 
transitus  at  an  end.  Do  these  facts  constitute  an  acceptance  and 
actual  receipt  within  the  meaning  of  the  17th  section  of  the  Statute  of 
Frauds  ?]  Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Blackbuen,  J.  (After  fully  stating  the  facts  his  Lordship  proceeded.) 
It  was  not  contended  that  there  was  any  sufiicient  memorandum  in 
writing  in  the  present  case ;  but  it  was  contended  that  there  was  suflB- 
cient  evidence  that  the  defendant  had  accepted  the  goods  sold  and 
actually  received  the  same ;  and  on  consideration  we  are  of  that  opinion. 

1  1  East,  192.  2  8  Exch.  814.  3  2  B.  &  C.  37. 
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The  words  of  the  statute  are  express  that  there  must  be  an  accept- 
ance  of  the  goods  or  part   of  them,  as  well  as  an   actual   receipt; 
and  the  authorities  are  very  numerous  to  shew  that  both  these  re- 
quisites  must    exist,   or    else    the   statute    is    not    satisfied.      In  the 
recent  case  of  Nicholson  v.  Bower,^  which  was  cited  for  the  defendant, 
141    quarters   of  wheat   were   sent   by   a  railway,    addressed  to   the 
vendees.      They  arrived  at  their  destination,  and  were  there  ware- 
housed by  the  railway  company  under  circumstances  that  might  have 
been  held  to  put  an  end  to  the  unpaid  vendor's  rights.     But  the  con- 
tract was  not  originally  a  sale  of  sj)ecific  wheat,  and  the  vendees  had 
never  agreed  to  take  those  particular  quarters  of  wheat :  on  the  con- 
trary it  was  shewn  to  be  usual,  before  accepting  wheat  thus  warehoused,' 
to  compare  a  sample  of  the  wheat  with  the  sample  by  which  it  was 
sold ;  and  it  appeared  that  the  vendees,  knowing  that  they  were  in 
embarrassed    circumstances,  purposely  abstained   from   accepting  the 
goods;  and  each  of  the  judges  mentions  that  fact  as  the  ground  of 
their  decision.    In  Meredith  v.  Meigh  ^  the  goods,  which  were  not  speci- 
fied in  the  original  contract,  had  been  selected  by  the  vendor  and  put 
on  board  ship  by  the  directions  of  the  vendee,  so  that  they  were  in 
the  hands  of  a  carrier  to  convey  them  from  the  vendor  to  the  vendee. 
It  was  there  held,  in  conformity  with  Hanson  v.  Armitage,^  that  the  car- 
.  rier,  though  named  by  the  vendee,  had  no   authority  to  accept  the 
goods.     And  in  this  we  quite  agree ;  for  though  the  selection  of  the 
goods  by   the  vendor,  and   putting   them  in  transit,  would  but  for 
the  statute  have  been  a  sufiicient  delivery  to  vest  the  property  in  the 
vendee,  it  could  not  be  said  that  the  selection  by  the  vendor,  or  the 
receipt  by  the  earner,  was  an  acceptance  of  those  particular  goods  by 
the  vendee. 

In  Baldey  v.  Parker,*  which  was  much  relied  on  liy  Mr.  Millward 
in  arguing  in  support  of  this  rule,  the  ground  of  the  decision  was  that 
pointed  out  by  Holroyd,  J.,  who  says  (p.  44)  :  "  Upon  a  sale  of  spe- 
cific goods  for  a  specific  price,  by  parting  A^dth  the  possession  the  seller 
parts  with  his  lien.  The  statute  contemplates  such  a  parting  with  the 
possession;  and  therefore  as  long  as  the  seller  preserves  his  control 
over  the  goods  so  as  to  retain  his  lien,  he  prevents  the  vendee  from 
accepting  and  receiving  them  as  his  own  within  the  meaning  of  the 
statute."  The  principle  here  laid  down  is,  that  there  cannot  be  an 
actual  receipt  by  the  vendee  so  long  as  the  goods  continue  in  the  pos- 
session of  the  seller  as  unpaid  vendor  so  asto  preserve  his  lien ;  and 
it  has  been  repeatedly  recognized.  But  though  the  goods  remain  in 
the  personal  possession  of  the  vendor,  yet  if  it  is  agreed  between  the 
vendor  and  the  vendee  that  the  possession ,  shall  thenceforth  be  kept, 
not  as  vendor,  but  as  bailee  for  the  purchaser,  the  right  of  lien  is 
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gone,  and  then  there  is  a  sufficient  receipt  to  satisfy  the  statute.  Mar- 
vin V.  Wallis,'  Beaumont  v.  Brengeri.^  In  both  of  these  cases  the 
specific  chattel  sold  was  ascertained,  and  there  appear  to  have  been 
acts  indicating  acceptance  subsequent  to  the  agreement  which  changed 
the  nature  of  the  possession. 

In  the  present  case  there  was  ample  evidence  that  the  goods  when 
placed  in  Fenning's  Wharf  were  put  under  the  control  of  the  defend- 
ant to  await  his  further  du-ections,  so  as  to  put  an  end  to  any  right 
of  the  plaintiffs  as  unpaid  vendors,  as  much  as  the  change  in  the 
nature  of  the  possession  did  in  the  cases  cited.  There  was  also  suffi- 
cient evidence  that  the  defendant  had  at  Liverpool  selected  these 
specific  156  firkins  of  butter  as  those  which  he  then  agreed  to  take 
as  his  property  as  the  goods  sold,  and  that  he  directed  those  specific 
firkins  to  be  sent  to  London.  This  was  certainly  evidence  of  an 
acceptance ;  and  the  only  remaining  question  is,  whether  it  is  neces- 
sary that  the  acceptance  should  follow  or  be  contemporaneous  with 
the  receipt,  or  whether  an  acceptance  before  the  receipt  is  not  suffi- 
cient. In  Saunders  v.  Topp,°  which  is  the  case  in  which  the  facts 
approach  nearest  to  the  present  case,  the  defendant  had,  according  to 
the  finding  of  the  jury,  agreed  to  buy  from  the  plaintiff  forty-five  couple 
of  sheep,  which  the  defendant,  the  purchaser,  had  himself  selected,  and 
the  plaintiff  had  by  his  directions  put  them  in  the  defendant's  field. 
Had  the  case  stopped  there,  it  would  have  been  identical  with  the 
present.  But  there  was  in  addition  some  evidence  that  the  defendant, 
after  seeing  them  in  the  field,  counted  them,  and  said  it  was  all  right ; 
and  as  this  was  some  evidence  of  an  acceptance  after  the  receipt,  it 
became  unnecessary  to  decide  whether  the  acceptance  under  the 
statute  must  follow  the  delivery.  Parke,  B.,  from  the  report  of 
his  observations  during  the  argument,  seems  to  have  attached  much 
importance  to  the  selection  of  particular  sheep  by  the  defendant; 
but  in  his  judgment  he  abstains  from  deciding  on  that  ground,  though 
certainly  not  expressing  any  opinion  that  the  acceptance  must  be 
subsequent  to  the  delivery.  The  other  three  Barons  —  Alderson, 
Rolfe,  and  Piatt  —  express  an  inclination  of  opinion  that  it  is  neces- 
sary under  the  statute  that  the  acceptance  should  be  subsequent  to 
or  contemporaneous  with  the  receipt;  but  they  expressly  abstain 
fi-om  deciding  on  that  ground.  In  the  elaborate  judgment  of  Lord 
Campbell  in  Morton  v.  Tibbett,*  in  which  the  nature  of  an  accept- 
ance and  actual  receipt  sufficient  to  satisfy  the  statute  is  fully 
expounded,  he  says  (p.  434) :  "  The  acceptance  is  to  be  something 
which  is  to  precede  or  at  any  rate  to  be  contemporaneous  with  the 
actual  receipt  of  the  goods,  and  is  not  to  be  a  subsequent  act  after  the 
goods  have  been  actually  received,  weighed,  measured,  or  examined. 

'  6  E.  &  B.  726.  2  5  C.  B.  301. 

'  4  Exch.  390.  <  15  Q.  B.  428. 
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The  intention  of  the  Legislature  seems  to  have  been  that  the  contract 
should  not  be  good  unless  partially  executed ;  and  it  is  partially  exe- 
cuted if,  after  the  vendee  has  finally  agreed  on  the  specific  articles 
which  he  is  to  take  under  the  contract,  the  vendor  by  the  vendee's 
directions  parts  with  the  possession,  and  puts  them  under  the  control 
of  the  vendee,  so  as  to  put  a  complete  end  to  all  the  rights  of  the  un- 
paid vendor  as  such.  We  think  therefore  that  there  is  nothing  in  the 
nature  of  the  enactment  to  imply  an  intention,  which  the  Legislature 
has  certainly  not  in  terms  expressed,  that  an  acceptance  prior  to  the 
receipt  will  not  suffice.  There  is  no  decision  putting  this  construction 
on  the  statute,  and  we  do  not  think  we  ought  so  to  construe  it. 

We  are  therefore  of  opinion  that  there  was  evidence  in  this  case  to 
satisfy  the  statute,  and  that  the  rule  must  be  discharged. 

Rvle  discharged. 


SIMMONDS  V.   HUMBLE  and  Othees. 
In  the  Common  Pleas,  November  6,  1862. 

[Reported  in  13  Common  Bench.  Reports,  New  Series,  258.] 

This  was  an  action  for  the  breach  of  a  contract  for  the  sale  of  a 
quantity  of  hops.  The  defendants  traversed  the  making  of  the  con- 
tract. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Guildhall 
after  last  term,  when  the  following  facts  appeared  in  evidence : 
The  plaintiif  and  the  defendants  were  respectively  hop-merchants.  In 
January,  1862,  the  defendants  agreed  to  buy  a  quantity  of  hops 
belonging  to  the  plaintifi".  The  contract  was  made  by  one  Peacock, 
who  was  the  salesman  of  certain  persons  trading  under  the  name 
of  the  Hop  Planters'  Joint  Stock  Company,  who  were  the  factors 
of  the  plaintifi".  A  sale-note  was  made  out  by  Peacock  in  the 
following  form :  — 

jAKtlARY  29, 1862. 
Messrs.  Humble  &  Co.  bought  of  the  Hop  Planters'  Joint  Stock  Company 
176  pockets  hops  (Smith,  1859)  fa)  58s. 

No  signature  was  affixed  to  this  document. 

On  the  part  of  the  defendants  it  was  objected  that  there  was  no 
sufficient  contract  within  the  17th  section  of  the  Statute  of  Frauds. 

For  the  plaintifi"  reUance  was  placed  vipon  the  decision  of  the 
Exchequer  Chamber  in  DuiTell  v.  Evans,  31  Law  J.  Exch.  337 
[stating  it]. 
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The  Lord  Chief  Justice  upon  the  authority  of  that  case  overruled 
the  objection,  but  reserved  the  defendants  leave  to  move. 

It  was  further  contended  on  the  part  of  the  plaintiff  that  there  had 
been  a  sufficient  acceptance  of  the  hops  to  take  the  case  out  of  the 
statute.  As  to  this  the  evidence  was  as  follows :  The  usual  course 
upon  a  sale  of  hops  is  for  the  parties  to  meet  to  ascertain  the  weight 
and  to  compare  the  samples  with  the  bulk  before  the  prompt-day. 
And  here  the  parties  attended  by  their  respective  agents  for  that  pur- 
pose, and  weighed  and  compared  all  the  pockets,  and  agreed  upon 
certain  allowances  to  be  made  as  to  certain  of  them  which  were 
objected  to.  Nothing  further  was  done.  But  one  of  the  plaintiff's 
witnesses  stated  that  after  the  weighing  and  comparing  no  objection 
could  by  the  usage  of  the  trade  be  allowed.'' 

His  Lordship  left  it  to  the  jury  to  say  whether  or  not  there  had 
been  an  acceptance  of  the  hops  under  the  contract.  They  found  in 
the  affinnative,  and  accordingly  returned  a  verdict  for  the  plaintiff, 
damages  £851  9s.  Qd. 

SawMns,  Q.  C,  now  moved  to  enter  a  verdict  for  the  defendants 
or  a  nonsuit,  or  for  a  new  trial.  He  submitted  that  the  memorandum 
was  not  such  a  contract  as  would  satisfy  the  statute.  [Byles,  J.  The 
name  of  the  vendor,  the  names  of  the  pu.rchasers,  the  number  of 
pockets,  the  description,  and  the  price  are  all  there,  but  in  the  body 
of  the  document.  I  see  no  appreciable  difference  between  the  note 
here  and  that  in  Durrell  v.  Evans.]  There  was  no  evidence  that 
Peacock  was  the  agent  of  the  defendants.  He  was  the  servant  of  the 
factors  who  represented  the  plaintiff.  Assuming  the  insertion  of  the 
names  of  the  defendants  in  the  body  of  the  contract  to  be  tantamount 
to  a  signature.  Peacock  had  no  authority  to  sign  for  them.  Durrell  v. 
Evans  was  treated  as  being  decisive  of  the  matter;  but  that  case  is  still 
subjudice.  [Bylks,  J.  Humble  &  Co.  ask  for  a  note  of  the  contract ; 
they  get  it  and  they  keep  it.  Does  the  note  bind  the  plaintiff?]  Yes. 
It  was  made,  by  his  agent  and  on  his  behalf  The  vendee  is  not  bound 
by  asking  for  a  sale-note,  intending  to  fix  the  vendor.  Then  there  is 
no  evidence  of  acceptance.  The  party  who  went  to  the  warehouse 
with  the  samples  merely  had  authority  to  inspect  and  to  superintend 
the  weighing.  He  had  no  authority  to  accept  the  hops  on  behalf  of 
the  defendants. 

Williams,  J.  It  appears  to  me  that  it  is  unnecessary  to  consider 
the  first  point  made  by  Mr.  Hawkins ;  because  whether  there  was  or 

1  The  course  of  business  in  the  hop-trade  as  stated  and  admitted  in  Durrell  v. 
Evans  is  as  follows  :  "  After  the  purchase  is  completed  by  the  factor  an  appointment 
is  made  between  the  vendor  and  the  purchaser  for  the  hops  to  be  weighed,  for  which 
purpose  they  are  sent  by  the  vendor  to  his  factor's  warehouse.  The  warehouseman 
of  the  factor  generally  weighs  on  behalf  of  the  vendor,  and  the  purchaser  either 
comes  himself  or  sends  some  one  to  see  them  weighed  on  his  behalf."  And  see  Ban- 
nBrman  v.  White,  10  C.  B.  (n.  s.)  844. 
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was  not  a  sufficient  note  or  memorandum  of  the  contract  to  satisfy  the 
statute  is  quite  immaterial  if  there  was  a  sufficient  acceptance.     As  to 
the  second  point,  I   have   felt    some    difficulty  whether  I  ought  to 
express  my  opinion  or  to  wait  to  hear  what  my  Lord  says.     He  how- 
ever thinks  the  point  was  not  reserved,  and  therefore  it  resolves  itself 
into  a  question  of  misdirection.     Now  looking  at  the  facts  and  at  the 
way  the  matter  was  presented  to  the  jury,  I  am  clearly  of  opinion  that 
there  was  no  misdirection.    The  vendor  employed  an  agent  to  conduct 
the  sale,  who  happened  to  be  the  warehouseman  of  the  hops.     ISTo 
point  appears  to  have  been  made  as  to  whether  there  was  a  sufficient 
receipt.    The  result  is,  that  as  soon  as  the  sale  was  perfected  the  ware- 
houseman began  to  hold  the  hops  for  the  buyer.   As  to  the  accejjtance, 
the  question  is  whether  there  was  any  evidence  upon  which  the  jury 
might  i^roperly  be  directed  to  find  that  there  had  been  a  sufficient 
acceptance.     I  think  there  was.     After  the  making  of  the  contract 
there  was  not  only  a  verification  of  the  bulk  by  comparison  with  the 
sample,  but  a  weighing  and  approval  by  the   agents  of  both  parties. 
Add  to  this  the  evidence  of  the  witness  who  stated  that  he  never 
knew  of  an  instance  of  a  contract  having  been  thrown  up  after  this 
ceremony  had  been  gone  through.     I  am  of  opinion  that  there  is  no 
ground  whatever  for  disturbing  the  verdict. 

Bylbs,  J.  I  am  of  the  same  opinion.  The  17th  section  of  the 
Statute  of  Frauds  requires  in  the  case  of  a  verbal  contract,  which  we 
must  for  tliis  purpose  assume  this  contract  to  have  been,  that  the 
buyer  should  have  accepted  the  goods  and  actually  received  the  same. 
As  to  acceptance,  the  hops  were  compared  with  the  samples  and 
weighed,  and  the  allowances  settled  on  certain  of  the  pockets  which 
were  objected  to,  deductions  from  the  price  to  be  paid.  I  observe  also 
that  there  was  evidence  that,  by  the  usage  of  the  trade,  after  the  hops 
have  been  weighed  and  approved  objections  are  no  longer  heard.  It  is 
clear  therefore  that  there  was  an  acceptance.  Then  the  statute 
requires  that  the  goods  shall  be  actually  received.  Now  here  was  a 
verbal  contract  made  by  the  bailee  of  the  hops.  The  moment  that 
contract  was  complete  the  bailee  became  the  bailee  of  the  buyer.  No 
objection  therefore  could  be  taken  to  the  want  of  a  sufficient  receipt. 
The  jury  have  found  upon  legal  evidence,  independently  of  the  written 
contract,  that  the  buyers  accepted  the  hops  and  actually  received  the 
same. 

Keating,  J.,  and  Eele,  C.  J.,  concurring,  Bule  refused. 
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SMITH  AKD  Another,  Assignees  of  John  Willden  the 
YouNGEE,  V.  HUDSON". 

In  the'Queen's  Bench,  Mat  5,  1865. 

[Eeporled  in  &'Best  ^  Smith,  431.] 

In  this  action  the  plaintiif  sought  to  recover  the  value  of  48|  quar- 
ters of  barley ;  and  the  following  special  case  was,  by  order  of  a  judge, 
stated  without  pleadings :  — 

John  Willden  the  younger  for  some  time  prior  to  the  month  of 
November,  1863,  carried  on  business  as  a  corn  merchant  at  East  Dere- 
ham, Norfolk.  The  defendant  is  a  farmer  residing  at  Castle  Acre  in 
the  same  county. 

The  defendant  on  the  3d  November,  1863,  at  the  market  at  King's 
Lynn,  entered  into  a  verbal  contract  with  John  Willden  the  younger 
to  sell  him  48^  quarters  of  barley  at  35s.  per  quarter.  There  was  no 
written  contract  and  no  payment  on  account.  The  sale  was  by  sam- 
ple ;  and  the  bulk  was  taken  on  November  7th  by  the  defendant  in  his 
own  wagons  to  the  goods  shed  of  the  Swaffham  railway  station,  and 
left  on  the  platform  there,  with  a  delivery  note  in  his  own  handwriting 
in  the  words  following :  "  Great  Eastern  Railway :  To  the  Station 
Master,  Swaffham  Station,  November  7th,  1863.  Receive  97  coombs 
barley,  consigned  to  the  order  of  Mr.  Willden,  of  Dereham,  from 
Thomas  Moore  Hudson,  Castle  Acre,  charges."  No  receipt  was  given 
by  the  railway  company  for  the  corn. 

It  is  the  custom  of  the  trade  for  the  buyer  to  compare  the  sample 
with  the  bulk  as  delivered,  and,  if  the  examination  is  not  satisfactory,  to 
strike  it,  i.  e.,  either  refuse  to  accept  it  or  allow  it  to  remain  as  the  prop- 
erty of  the  vendor.  Notwithstanding  the  dehvery  of  the  bulk  by  the 
defendant  at  the  Swaffham  station,  it  was  in  the  power  of  John  Will- 
den the  younger  to  strike  the  com  if  it  had  not  proved  according  to 
sample,  on  examination  by  him  or  on  his  behalf. 

On  the  9th  November  John  WiUden  the  younger  was  adjudicated  a 
bankrupt  on  his  own  petition  filed  that  day. 

No  portion  of  the  com  was  paid  for.  On  the  11th  November  the 
defendant  gave  a  verbal  notice  to  the  station  master  at  Swaffham  not 
to  deliver  the  corn  into  the  possession  of  the  bankrupt  or  his  assignees 
or  any  other  person  without  his  (Hudson's)  written  consent,  but  to 
deliver  the  same  to  him  or  his  order ;  and  subsequently  on  the  same 
day  gave  a  written  notice  to  the  station  master  to  the  same  effect. 
The  station  master  promised  the  defendant  that  no  one  should  remove 
the  corn  without  his  instructions.  At  the  time  these  notices  were 
given,  the  corn  was  still  on  the  platform  of  the  goods  shed  at  the  sta- 
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tion ;  the  bankrupt  had  given  no  orders  or  directions  resjDecting  it,  nor 
had  he  examined  it  to  see  whether  the  bulk  coiTesponded  with  the 
sample,  nor  had  he  given  any  notice  to  the  defendant  that  he  accepted 
or  declined  the  corn. 

No  demurrage  was  charged  by  the  railway  company  in  respect  of 
the  corn.  It  was  the  custom  of  the  company  to  charge  demun-age  on 
corn  or  other  goods  left  at  the  station  for  ujjwards  of  five  days,  but  not 
for  any  shorter  period. 

On  the  1st  December  the  plaintiffs  were  duly  appointed  assignees  of 
the  bankrupt,  and  on  the  same  day  they  gave  notice  to  the  railway 
company  that  they  claimed  all  the  corn  which  had  been  left  by  various 
persons  to  the  order  of  the  bankrujjt  at  the  different  stations  of  the  rail- 
way. 

The  railway  company  on  being  indemnified  by  the  defendant  deliv- 
ered the  48],  quarters  of  barley  to  him  on  the  5th  December,  1863. 

On  the  examination  of  the  defendant  before  the  Court  of  Bank- 
ruptcy, which  was  annexed  to  the  case,  he  stated  that  he  had  had  sev- 
eral prior  dealings  with  the  bankrupt,  in  which  he  delivered  the  corn  to 
the  order  of  the  bankrupt  to  the  Swaffham  station ;  and  that  he  be- 
lieved it  was  the  bankrujDt's  practice  to  have  corn  which  he  purchased 
sent  to  his  order  at  the  railway  station,  .and  to  forward  such  corn  fi'om 
the  station  to  the  pmxhasers.  The  banki'upt  had  no  warehouse  in 
which  he  could  store  it.  The  defendant  further  said  on  that  examina- 
tion that  the  value  of  the  corn  which  lie  received  back  from  the  rail- 
way comp.any  was  about  '2,s.  a  quarter  less  when  he  received  it  back  than 
when  he  sold  it. 

The  plaintiffs  as  assignees  contended  that  there  was  a  perfect  deliv-. 
ery  of  the  barle)-  to  the  bankrupt ;  that  the  transitus  was  at  an  end, 
and  that  the  property  in  the  corn  passed  to  them  as  assignees.  They 
also  claimed  to  be  entitled  to  the  corn  as  being  in  the  order  .and  dispo- 
sition of  the  bankrupt  at  the  time  of  his  bankruptc'\'.^ 

The  defendant  contested  the  above  claims  altogether.  The  question 
for  the  opinion  of  the  court  was,  whether  the  plaintiffs  were  entitled 
to  the  bark'}'. 

The  case  was  argued  April  i^oth  .and  Maj-  5th,  and  judgment  deliv- 
ered on  the  latter  day. 

Mellish  {Metcalfe  with  him),  for  -the  jilaintifls.  First,  there  was  no 
vaUd  stoppage  in  transitu.  The  goods  were  deli\-ered  at  the  railway 
station  to  the  railway  company  as  warehousemen  for  the  purchaser,  and 
therefore  the  transitus  was  at  an  end.  \_Cr)-ai/,  for  the  defendant  said 
he  should  not  insist  on  that  point.] 

Secondly,  there  was  an  acceptance  and  receipt  of  the  goods  within 
§    17  of  the    Statute  of   Frauds,  29   Car.   2,  c.  3,  so  as  to  bind  the 
contract.     When  there  has  been  a  complete  delivery  of  goods  to  the 
1  The  arguments  and  decision  upon  this  question  are  omitted.  —  Ed. 
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buyer  or  his  agent,  the  seller  cannot,  by  a  notice  requiring  that  the  goods 
be  delivered  back  to  him,  which  notice  is  not  complied  with,  rescind 
the  contract  and  prevent  the  purchaser  accepting  them.  The  object 
of  the  statute  was  to  prevent  perjury  arising  out  of  parol  contracts ; 
and  acceptance  and  receipt  are  required  by  §  17  only  as  evidence 
of  a  previous  contract.  In  Bailey  v.  Sweeting,^  where  it  was  held  that 
there  was  a  sufficient  written  memorandum  of  the  contract,  though  the 
defendant  declined  to  receive  the  goods  because  they  were  injured  by 
the  negligence  of  the  carrier  through  whom  they  were  sent,  Wil- 
liams, J.,  said  (p.  859)  :  "  It  cannot  for  a  moment  be  controverted  here 
that  in  point  of  fact  there  was  a  good  and  lawful  contract  between  the 
plaintiffs  and  the  defendant  for  the  sale  of  the  goods  in  question.  But  it 
is  equally  clear  that,  as  the  price  of  the  goods  bargained  for  exceeded 
the  value  of  £10,  the  contract  was  not  an  actionable  one  unless  the 
requisites  of  the  17th  section  of  the  Statute  of  Frauds  were  complied 
with.  .  .  .  The  effect  of  that  enactment  is  that,  although  there  is  a  con- 
tract which  is  a  good  and  valid  contract,  no  action  can  be  maintained 
upon  it  if  made  by  word  of  mouth  only,  unless  something  else  has  hap- 
pened, e.  g.,  unless  there  be  a  note  or  memorandum  in  writing  of  the 
bargain,  signed  by  the  party  to  be  charged.  As  soon  as  such  a  memo- 
randum comes  into  existence,  the  contract  becomes  an  actionable  con- 
tract." In  Taylor  v.  Wakefield,^  where  the  court  held  that  there  was 
no  evidence  of  an  acceptance  and  receipt  to  bind  the  bargain,  the  goods 
at  the  time  of  the  verbal  contract  for  purchase  were  in  the  possession 
of  the  purchaser  as  bailee :  there  was  no  delivery  of  them  by  the  seller 
in  pursuance  of  a  previous  contract ;  a  deHvery  requires  an  act  to  be 
done  by  both  parties :  also  the  parol  contract  was  disaffirmed  by  the 
seller  before  it  was  acted  upon  by  the  purchaser.  [Blackbuen,  J. 
In  Merediths.  Meigh,^  where  goods  verbally  ordered  had  been  delivered 
on  board  a  ship  selected  by  the  vendor,  though  there  was  a  sufficient 
delivery  to  support  an  action  for  goods  sold  and  delivered,  there' was 
not  an  acceptance  and  receipt  to  bind  the  contract.  In  Cusack  v. 
Robinson,^  where  the  sale  was  of  specific  goods,  it  was  held  that  an 
acceptance  pTior  to  the  receipt  would  satisfy  the  statute.  Here  the 
lapse  of  four  days,  during  which  the  bankrupt  allowed  the  goods  to 
remain  at  the  railway  station,  is  some  evidence  that  he  accepted  them.J 
In  Bushel  v.  Wheeler,^  where  the  vendee  having  ordered  goods  to  be 
sent  by  a  particular  vessel  received  the  invoice  which  stated  a  three 
months'  credit,  and  allowed  the  goods  to  remain  in  the  warehouse  of 
the  owner  of  the  vessel  until  after  that  credit  had  expired,  and  then 
repudiated  them,  it  was  held  that  the  judge  ought  to  have  left  to  the 
jury  whether  there  was  an  acceptance  and  receipt.  In  Morton  v.  Tib- 
bett°  a  sub-sale  of  goods  which  had  never  been  seen  by  the  vendee  was 
held  to  be  evidence  of  acceptance.  .  .  . 
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Gray  (Joseph  Broimi  with  him),  for  the  defendant.  Admitting  that 
the  transitus  was  at  an  end,  there  was  no  acceptance  of  the  goods  so 
as  to  make  a  valid  contract  within  §  17  of  the  Statute  of  Frauds. 
[CocKBUEN,  C.  J.  The  defendant  had  performed  his  part  of  the  con- 
tract by  delivering  the  goods  to  the  agent  of  the  vendee.  Is  there 
any  case  in  which  after  the  seller  has  done  all  that  lies  on  him  to  do, 
he  can  repudiate  the  contract  and  demand  back  the  goods?]  There 
must  be  an  acceptance  as  well  as  a  delivery ;  and  with  respect  to  these 
goods,  the  purchaser  did  no  act  evidencing  his  acceptance  of  them. 
[CocKBUKN,  C.  J.  Suppose  the  purchaser  accepts  subject  only  to  a 
right  to  reject  the  goods  if  they  do  not  correspond  with  the  sample, 
does  not  the  property  in  the  goods  pass  so  far  as  the  vendor  is  con- 
cerned, unless  there  be  something  to  shew  that  such  was  not  the  in- 
tention of  the  parties  ?]  No  property  passes  by  delivery  to  the  agent 
of  the  j)urchaser,  unless  the  sale  be  of  specific  goods.  Godts  v. 
Rose.^  [Blackburn,  J.,  referred  to  Button  v.  Solomonson.^]  In  Nor- 
man V.  Phillips '  the  vendee  kept  the  invoice  more  than  a  month  after 
the  anival  of  the  timber  at  the  railway  station,  and  yet  it  was  held 
that  there  was  not  sufficient  evidence  of  an  acceptance.  Hunt  v. 
Hecht  ■*  is  an  express  authority  that,  unless  the  vendee  has  an  oppor- 
tunity of  judging  whether  the  goods  sent'  correspond  with  those  or- 
dered, there  can  be  no  acceptance  and  receipt  within  the  statute. 
[CocKBUEN,  C.  J.  If  the  vendor  delivers  to  the  purchaser,  the  deliv- 
ery and  acceptance  are  mutual.]  The  latter  receives  into  his  posses- 
sion, but  does  not  necessarily  accept.  The  delivery  does  not  bind  the 
contract,  because  the  vendee  may  return  the  goods  if  they  do  not  agree 
with  the  sample.  In  Morton  v.  Tibbett  ^  Lord  Campbell  in  deliver- 
ing the  judgment  of  the  court  said :  "  The  acceptance  to  let  in  parol 
evidence  of  the  contract  appears  to  us  to  be  a  different  acceptance 
from  that  which  affords  conclusive  evidence  of  the  contract  having  been 
fulfilled."  In  Bushel  v.  Wheeler  "  the  vendee  made  no  communication 
to  the  vendor  till  five  months  after  the  arrival  of  the  goods.  In  Nich- 
olson V.  Bower'  the  vendee  had  examined  a  bulk  sample  of  the  wheat 
and  did  not  object  to  it ;  yet  it  was  held  that,  assuming  the  transitus  to 
have  been  at  an  end  on  the  arrival  of  the  wheat  at  the  warehouse  of 
the  railway  company,  there  was  no  acceptance  of  it  by  the  vendee,  and 
therefore  the  property  never  vested  in  him.  An  acceptance  by  the 
purchaser  within  the  Statute  of  Frauds  must  be  with  the  continuing 
consent  of  the  vendor ;  and  in  Bailey  v.  Sweeting "  there  was  such  an 
acceptance ;  here  the  acceptance  by  the  assignees  was  not  until  after  the 
defendant  had  withdrawn  his  consent  and  repudiated  the  contract. 
Taylor  v.  Wakefield »  was  cited  in  that  case ;  and  Willes,  J.,  (p.  850) 
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distinguished  it  on  that  ground.  The  assignees  have  no  right  to  come 
in  and  make  the  transaction  a  binding  contract  while  it  is  open  to  either 
of  the  parties  to  say  they  do  not  choose  that  it  shall  be  matured  into  a 
contract.  .  .  . 

The  mere  delivery  to  a  carrier  is  not  a  delivery  to  the  vendee,  so  as 
to  bind  the  contract  within  §  17  of  the  Statute  of  Frauds.  Meredith 
V.  Meigh ;  ^  Hart  v.  Bush,^  per  Lord  Campbell.  [Blackbuen,  J.  In 
neither  of  those  cases  was  there  a  bankruptcy  of  the  proposed  vendee.  J 
The  bankruptcy  coming  after  does  not  affect  the  decisions.  [Black- 
burn, J.  The  principle  on  which  those  cases  were  decided  is,  that 
a  carrier  has  no  power  or  authority  to  accept.  It  is  almost  a  con- 
tradiction to  say  that  there  is  a  delivery  and  yet  not  a  receipt. 
An  acceptance  under  §  17  of  the  Statute  of  Frauds  is  another 
question.]  .  .  . 

Mellish,  in  reply.  An  acceptance  and  receipt  of  goods  do  not  merely 
make  the  contract  binding  as  from  the  time  when  the  acceptance  and 
receipt  took  place,  but  take  the  case  out  of  the  Statute  of  Frauds 
altogether,  and  put  the  parties  in  the  same  position  as  they  would  be 
in  if  the  statute  had  not  passed.  Where  goods  sold  under  a  parol  con- 
tract within  the  Statute  of  Frauds  are  delivered  to  a  carrier  and  lost, 
the  carrier  is  liable  to  the  vendor ;  but  if  they  reach  the  purchaser  and 
he  accepts  them,  he  must  sue  the  carrier  for  an  injury  by  negligence  in 
carrying  them,  for  the  property  in  them  passed  to  the  purchaser  when 
they  were  delivered  to  the  carrier.  Bailey  v.  Sweeting '  shews  that 
the  memorandum  in  writing  may  be  given  at  any  time  after  the  parol 
contract.  And  there  is  no  difference  in  principle  between  the  effect  of 
a  subsequent  memorandum  and  of  a  subsequent  acceptance  and  receipt. 
[CocKBURN,  C  J.  Here  the  seller  countermanded  the  goods,  and  the 
purchaser  had  no  right  against  him  because  there  was  no  binding  con- 
tract.] There  was  a  contract,  and  it  became  binding  by  a  subsequent 
acceptance  and  receipt.  The  notice  given  by  the  defendant  to  the 
railway  company  was  only  to  hold  the  goods  for  him.  [Blackbuew, 
J.  If  the  railway  company  refused  to  act  upon  the  notice  after 
reasonable  time  for  inquiry,  there  would  be  ground  for  an  action  of 
trover ;  could  that  vested  right  of  action  against  them  be  divested  by 
a  subsequent  acceptance  by  the  purchaser?  Cockbtjek,  C.  J.  Were 
.  not  a  railway  company  here  agents  for  both  parties  ?]  They  were 
agents  for  the  purchaser  until  he  refused  to  accept  the  goods.  The 
terms  of  the  company's  answer  to  the  notice  of  the  defendant  amount 
to  this,  that  they  will  keep  the  corn  till  they  see  who  is  entitled  to  it. 
And  as  soon  as  there  was  an  acceptance  and  receipt  the  case  is  taken 
out  of  the  Statute  of  Frauds.  A  memorandum  signed  by  the  vendor 
only  is  binding  upon  him ;  so  the  vendor  by  deUvering  goods  de  facto 
binds  himself,  though  the  purchaser  might  reject  them.  [Blackbtjest,  J. 
1  2  E.  &  B.  364,  373.  2  E.  B.  &  E.  494,  498.  3  9  c.  B.  (n.  s.)  843. 


280  SMITH   V.    HUDSON.  [CHAP.   I. 

referred  to  the  judgment  of  Parke,  B.,  in  Van  Casteel  v.  Booker.^]  In 
Gibson  V.  Carruthers,^  wliere  Lord  Abinger  differed  from  the  other 
Barons  of  the  Exchequer,  it  was  held  that  the  assignees  were  entitled 
to  bring  an  action  upon  a  contract  of  sale  against  the  vendor  for  non- 
delivery. Meredith  v.  Meigh "  and  Hart  v.  Bush  *  have  not  much  bear- 
ing on  this  branch  of  the  case.  [Cockbuen,  C.  J.  As  to  the  decision 
in  Bailey  v.  Sweeting,"  I  am  not  prejjared  to  adopt  it.  BLACKsrEN, 
J.  The  distinction  between  that  case  and  the  present  is,  that  there 
cannot  be  an  acceptance  if  the  person  who  has  a  right  to  prevent  it 
interposes.]  Here  the  vendor  did  an  act  which  bound  him.  Sup- 
pose the  purchaser  had  signed  the  contract  and  the  seller  had  not, 
could  the  seller  have  demanded  the  goods  back  after  he  had  delivered 
them?  In  the  cases  cited  on  the  other  side  the  question  was 
whether  the  purchaser  had,  prior  to  his  refusal  to  take  the  goods, 
bound  himself  by  an  acceptance  and  receipt.  In  Xorman  v.  Phillips ' 
the  purchaser,  immediately  he  was  informed  of  the  amval  of  the  tim- 
ber at  the  railway  station,  refused  to  take  it ;  and  the  laile  laid  down  by 
Alderson,  B.,  (p.  283)  "that  acceptance  and  deliver)-  under  the  Statute 
of  Frauds  means  such  an  accejDtance  as  precludes  the  purchaser  from 
objecting  to  the  quality  of  the  goods,"  was  dissented  from  by  Lord 
Campbell  in  Morton  u.  Tibbett.'  Hunt  v.  Hecht  ^  and  Nicholson  v. 
Bower "  turned  on  the  refusal  of  the  defendant  to  accept.  But  the 
rule  laid  down  in  Hunt  v.  Hecht '  is  at  variance  with  the  decision  in 
Morton  v.  Tibbett.'  Further,  the  assignees  might  adopt  the  conti-act 
of  the  banki-upt.  In  Scott  v.  Pcttit,^"  where  goods  reached  the  ware- 
house of  the  defendant's  .agent,  which  was  considered  as  his  own  after 
his  bankruptcy,  though  the  bankrupt  had  done  no  act  to  bind  the  con- 
tract it  was  held  that  the  property  in  the  goods  vested  in  the  assignees, 
Lord  Alvanley  saying  (p.  471),  "  For  the  puiiDose  of  receiving  goods  the 
assignees  stand  in  the  place  of  the  bankrupt."  \_Gi-ay.  The  decision 
in  that  case  was  on  the  grounds  that  the  bankruptcy  was  not  a  counter- 
mand of  the  order,  and  the  transiius  was  at  an  end.]  .  .  . 

CocKBuitx,  C.  .J.  The  court  is  much  indebted  to  the  counsel  on 
both  sides,  who  have  argued  this  ease  with  great  ability  and  industry. 
I  am  of  opinion  that  our  judgment  should  be  for  the  defendant. 

The  first  question  is,  whether  the  defendant  was  entitled  to  the 
goods  by  stoppage  in  transitu.  This  was  disposed  of  in  the  course  of 
the  argument;  it  is  quite  clear  the  transitvs  )iad  ceased.  The  goods 
had  arrived  at  the  place  which,  as  between  buyer  and  seller,  was  the 
place  of  their  destination  ;  and  they  were  in  the  custody  of  the  railway 
company,  not  as  earners  but  as  warehousemen,  and  fresh  orders  were 
requisite  for  a  fresh  destination. 
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The  most  important  question  is  whether,  at  the  time  when  the 
defendant  demanded  possession  of  the  goods,  tlie  property  was  still  in 
him  with  the  right  to  have  them  delivered  up  to  him  upon  demand. 
That  depends  upon  whether  §  17  of  the  Statute  of  Frauds  had  been 
satisfied.  And  on  this  part  of  the  case  two  points  arise  :  First, 
whether  the  delivery  of  the  goods  by  the  vendor  to  the  railway  com- 
pany, by  virtue  of  the  arrangement  or  contract  between  them,  and  the 
receipt  by  the  railway  company  on  the  part  of  the  purchaser,  was  a 
receipt  and  acceptance  such  as  to  satisfy  the  statute.  The  cases  relied 
on  by  Mr.  Gray,  Hart  v.  Bush  ^  and  Hunt  v.  Hecht,''  are  conclusive 
authorities  to  shew  that  the  delivery  to  a  railway  company  is  not 
equivalent  to  a  receipt  and  acceptance  by  the  buyer.  In  the  former 
case  goods  were  delivered  at  a  certain  wharf  according  to  arrangement 
between  the  vendor  and  purchaser,  for  the  purpose  of  being  put  on 
board  ship  and  conveyed  to  their  destination,  where  the  purchaser 
carried  on  business  ;  and  the  court  held  that  this  was  not  sufliolent  to 
satisfy  the  statute.  The  facts  here  are  much  the  same :  the  goods 
were  delivered  to  the  railway  company  for  the  purpose  of  being  after- 
wards forwarded  as  the  buyer  should  direct.  Hunt  v.  Hecht '  goes 
still  farther :  there  the  buyer  had  a  right  to  inspect  the  goods  sold,  to 
see  if  they  were  in  accordance  with  what  he  had  bargained  for ;  and 
the  Court  of  Exchequer  held  that  till  he  had  exercised  that  right  there 
was  no  acceptance  within  the  statute,  and  therefore  no  binding  contract. 
There  is  a  distinction  between  a  mere  receipt  and  a  receipt  animo  ac- 
cipiendi  ;  and  in  the  present  case,  the  sale  being  by  sample,  the  buyer 
had  a  right  to  see  whether  the  bulk  was  according  to  the  sample,  and 
until  he  had  exercised  that  right  there  was  no  acceptance  within  the 
statute.  The  other  point  on  this  branch  of  the  case  is,  whether  the 
assignees  of  the  buyer  who  had  become  bankrupt  were  entitled  to 
place  themselves  in  the  bankrupt  buyer's  place  and  to  accept  the  goods 
so  as  to  take  the  case  out  of  the  17th  section  of  the  Statute  of  Frauds. 
It  is  not  necessary  to  determine  whether  in  general  they  are  entitled 
to  accept  goods  ordered  by  a  bankrupt  previous  to  his  bankruptcy  and 
not  accepted  by  him.  Assuming  that  the  assignees  would  have  a  right 
to  perfect  any  right  or  interest  of  the  bankrupt  inchoate  at  the  time  of 
bankruptcy,  in  the  present  case,  before  they  attempted  to  do  so,  the 
vendor  had  asserted  his  right  to  have  the  goods  re-delivered  to  him.  If 
he  had  that  right,  the  assignees  could  not  divest  the  property  out  of 
him.  That  depends  on  §  17  of  the  Statute  of  Frauds,  the  effect 
of  which  is  that,  without  a  note  or  memorandum  in  writing,  until 
acceptance  and  receipt  by  the  buyer  there  is  no  contract  binding  on 
either  party.  The  passing  of  the  property  depends  on  the  efficacy  of 
the  contract,  and  if  the  contract  has  none  until  acceptance  the  prop- 
erty cannot  pass ;  here  therefore  the  property  in  the  corn  remained  in 
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the  seller,  and  he  was  entitled  to  assert  his  right  of  property :  he  did 
so,  and  the  railway  company  admitted  the  validity  of  his  claim  and 
promised  that  the  corn  should  not  be  removed  without  his  instructions. 
This  put  an  end  to  the  contract.  I  agree  with  Mr.  Mellish  that,  if  the 
assignees  had  done  any  act  to  accept  the  corn,  it  would  have  taken 
the  case  out  of  the  statute ;  but  as  they  had  not  done  any  such  act  at  the 
time  when  the  defendant  claimed  to  have  the  corn  re-delivered  to  him, 
there  being  no  binding  contract  and  the  property  not  having  passed, 
he  had  the  right  to  treat  the  contract  as  not  binding  on  cither  party; 
and  the  assignees  were  too  late.  .  .  . 

Blackbuen",  J.  The  present  case  docs  not  depend  on  the  question 
as  to  the  right  of  stoppage  m  transitu.  It  was  admitted  by  Mr.  Gray 
that  the  railway  station  was  the  ultimate  destination  of  the  goods  so 
far  as  the  vendor  and  purchaser  were  concerned,  and  if  the  17th 
section  of  the  Statu.te  of  Frauds  was  satisfied  they  would  have 
belonged  to  the  purchaser. 

The  first  question  on  which  the  case  depends  is,  whether  the  17th 
section  of  the  Statute  of  Frauds  was  satisfied.  In  order  to  satisfy  it 
there  must  have  been  an  accejitance  and  receipt  of  the  goods  to  bind 
both  the  purchaser  and  vendor.  It  is  not  disputed  that  when  goods  in 
pursuance  of  a  contract  are  delivered  to  a  common  carrier,  though  he 
receives  them  as  agent  for  the  buyer,  nevertheless  having  no  authority 
to  accept  that  is  not  an  accejjtance  to  bind  the  contract  between  the 
buyer  and  seller.  In  the  present  case  the  delivery  of  the  goods  at  the 
railway  station  was  on  the  7th  November ;  the  goods  lay  there  until 
the  9th,  on  which  day  the  intended  purchaser  became  bankrupt. 
Though  the  bankrupt  had  done  no  act  respecting  them,  the  lapse  of 
time  would  have  been  some  evidence  of  acceptance ;  for  the  cases,  as 
was  said  in  Morton  v.  Tibbett,i  establish  that  there  may  be  an  accept- 
ance and  receipt  of  goods  by  a  purchaser  within  the  Statute  of  Frauds, 
although  he  has  done  nothing  to  preclude  himself  fi-om  objecting  that 
they  do  not  correspond  with  the  contract.  But  here,  considering  the 
shortness  of  the  time  and  that  the  purchaser,  being  on  the  eve  of 
bankruptcy,  could  not  honestly  have  accepted  the  goods,  it  would  be 
too  much  to  infer  an  acceptance  of  the  goods  before  the  9th  November. 
Here  was  an  actual  receipt,  but  not  an  acceptance ;  and  the  efiect  is 
that  the  contract  was  not  good  under  the  statute.  The  cases, 
including  Meredith  v.  Meigh,^  are  uniform  that,  if  the  goods  had  in 
the  mean  time  perished  by  accident,  it  would  have  been  the  loss  of 
the  intended  ^-endor,  because  the  statute  not  being  complied  with  the 
property  did  not  pass  and  the  goods  still  belonged  to  him.  On  the 
11th  November  the  defendant  in  this  ease  gave  a  notice  to  the  railway 
company,  with  which  they  could  not  have  refused  to  comply,  and 
demanded  the  goods  from  the  company.  They  assented  to  it,  and 
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promised  that  they  would  not  part  with  the  goods  without  his  instruc- 
tions. After  that  could  there  be  a  subsequent  acceptance  by  the 
buyer  or  any  person  representing  him  without  the  consent  of  the  ven- 
dor ?  I  think  not.  Bailey  v.  Sweeting  ^  turned  on  the  effect  of  the 
letter  by  the  defendant  as  a  wiitten  memorandum  of  the  bargain :  it  is 
not  necessary  to  consider  whether  we  approve  of  the  decision  in  that 
case,  because  here  could  be  no  acceptance  until  the  goods  were 
approved.  But  when  the  railway  company  said  they  would  no  longer 
hold  tliem  to  the  order  of  the  purchaser,  if  he  had  come  afterwards 
and  taken  them  away  there  could  not  have  been  an  acceptance, 
because  an  acceptance  must  be  with  the  consent  of  the  vendor.  In 
Bailey  v.  Sweeting  ^  Willes,  J.,  observing  on  Taylor  v.  Wakefield,^ 
says  (p.  850)  :  "  That  was  a  very  peculiar  case :  there  was  no  acceptance 
there  with  the  assent  of  the  vendor."  My  judgment  rests  on  the 
ground  that  there  was  not  and  could  not  be  a  subsequent  acceptance 
of  the  goods,  and  there  being  nothing  to  bind  the  contract  under  the 
Statute  of  Frauds  they  remained  the  goods  of  the  defendant.  .  .  . 

Melloe,  J.  In  the  present  case  there  was  a  sale  by  sample  of  goods 
above  the  value  of  £10.  By  §  17  of  the  Statute  of  Frauds  such 
a  sale  is  not  good  unless  the  buyer  accept  and  actually  receive  the 
goods  or  some  portion  of  them ;  in  order  to  bind  the  contract  there 
must  be  an  assenting  to  an  actual  sale  of  the  goods.  Here  the  goods  ' 
so  sold  were  sent  to  the  railway  station  to  the  order  of  the  buyer ; 
the  buyer  gave  no  order  and  did  nothing  under  the  contract,  nor  did 
he  accept  or  actually  receive  any  portion  of  the  goods.  There  may 
be  an  acceptance  and  receipt  to  satisfy  the  statute,  and  yet  the  buyer 
may  refuse  to  carry  out  the  contract  on  the  ground  that  the  goods 
were  not  according  to  the  contract.  Afterwards  the  vendor  went  to 
the  railway  station  and  countermanded  the  directions  he  had  pre- 
viously given  respecting  the  destination  of  the  goods  ;  and  the  station 
master  promised  that  he  would  not  part  with  the  goods  without  his 
instructions.  All  this  occurred  before  any  act  done  by  the  buyer  to 
bind  the  contract  by  acceptance  or  otherwise,  and  consequently  the 
property  in  the  goods  did  not  pass.  .  .  . 

CocKBUEN,  C.  J.     My  brother  Shee,  who  has  gone  to  Chambers, 
concurs  in  the  judgment  of  the  court. 

Judgment  for  the  defendant. 
1  9  C.  B.  (n.  8.)  843.  s  6  E.  &  B.  765. 
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VmCENT    V.  B.  &  J.   GEEMOND. 
Supreme  Court  of  New  York,  August  Term,  1814. 

[Reported  in  11  Johnson,  283.] 

This  was  an  action  of  assumpsit  for  cattle,  &c.,  sold  and  delivered, 
and  was  tried  at  the  Dutchess  circuit  in  November,  1813,  before 
Mr.  Justice  Spencer. 

It  was  proved  at  the  trial  that  in  June,  ISl'i,  B.  Germond,  one  of 
the  defendants,  came  to  the  plaintiff  and  asked  him  if  he  had  any 
cattle  to  sell,  and  the  plaintiff  replying  in  the  affirmative  they  went 
too-ether  into  the  field  to  look  at  them.  B.  Gemiond  offered  |280 
for  the  cattle,  four  in  number,  which  after  some  hesitation  the 
plaintiff  agreed  to  accept,  if  they  were  at  B.  G.'s  risk,  observing  that 
he  had  had  one  or  two  cattle  injured  by  the  clover  in  the  field  where 
the  cattle  were  feeding.  B.  Germond  repUed  that  he  took  them  at 
his  own  risk,  and  the  cattle  must  remain  where  they  were ;  that  he 
would  call  and  take  them  away  as  soon  as  he  had  completed  his  drove. 
After  the  bargain  was  concluded  the  cattle  so  purchased  continued  in 
the  same  field  with  other  cattle  of  the  plaintiff;  in  a  few  days  one  of 
them  died,  being  injured  by  the  clover.  On  the  4th  of  July  following, 
James  Germond,  the  other  defendant,  came  alone  to  the  field  and  took 
away  the  three  remaining  cattle  ■without  saying  any  thing  to  the 
plaintiff. 

The  defendants  gave  some  evidence  of  a  tender  to  the  plaintiff  in 
June,  1813,  of  the  price  of  the  three  cattle  left.  It  was  agreed  that 
$231  was  a  suflicient  compensation  for  the  three  cattle. 

The  defendants'  counsel  objected  to  the  parol  evidence  of  the  con- 
tract, which  was  admitted  by  the  judge,  reserving  the  question;  and  a 
verdict  was  taken  for  the  plaintiff  for  $311.03,  being  the  price  of  the 
four  cattle  with  interest. 

The  case  was  submitted  to  the  court  without  argument. 

Per  Cueiam.  Xo  earnest  money  having  been  paid  nor  any  writing 
made  between  the  parties  relative  to  the  contract,  the  question  is, 
whether  there  was  such  a  delivery  of  the  cattle  as  to  take  the  case  out 
of  the  Statute  of  Frauds.  It  was  not  made  a  question  whether  the 
defendants  were  partners  so  as  to  be  bound  by  the  acts  of  each  other. 
It  may  be  questioned  whether  what  took  place  between  B.  Germond 
and  the  plaintiff,  if  standing  alone,  would  amount  to  a  delivery ;  hut 
the  subsequent  conduct  of  'the  other  defendant  in  taking  away  the 
throe  oxen,  without  any  new  contract,  affords  sufficient  ground  to  infer 
a  delivery.  This  was  the  exercise  of  an  act  of  ownership  over  the 
property  in  confirmation  of  the  bargain.     The  defendants  dealt  with 
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the  oxeu  as  their  own,  and  as  if  in  their  actual  possession,  without  ask- 
ing any  permission  from  the  plaintiff  for  so  doing.  This  must  have 
been  done  in  virtue  of  the  right  acquired  by  the  original  contract  and 
transfer  of  the  property.  Such  exercise  of  ownership  by  selling  part  of 
the  property  was,  in  the  case  of  Chaplin  v.  Kogors,  1  East,  192,  held  a 
sufficient  delivery  to  take  the  case  out  of  the  statute.  And  the  case 
of  Elmore  v.  Stone,  1  Taunt.  Rep.  457,  is  much  stronger  on  this  point. 
It  was  there  held  that  an  agreement  between  the  parties  that  the 
vendor  should  keep  the  horses  sold  for  the  vendee  at  livery  was  suf- 
ficient to  vest  the  property  in  the  buyer  without  any  written  contract 
or  earnest  paid.  The  opinion  of  the  court  upon  this  point  renders  it 
unnecessary  to  notice  the  other  question  made  in  the  case.  The 
plaintiff  must  accordingly  have  judgment  upon  the  verdict  for  $311.03. 

Judgment  for  the  plaintiff. 


MILLS   AND   Othees   v.   HUNT. 
New  York  Court  op  Errors,  December  Term,  1838. 

[Reported  in  20  Wendell,  431.] 

Ereoe  from  the  Supreme  Court.  Hunt  brought  an  action  in  the 
New  York  Common  Pleas  for  the  non-delivery  of  goods  purchased  by 
him  at  a  sale  by  the  defendants  as  auctioneers;  the  terms  of  sale  were 
Approved  indorsed  jjaper  at  six  months  for  sums  over  $100,  and  under 
that  amount  cash  without  discount.  The  plaintifi"  purchased  fi\'e 
parcels,  which  were  separately  struck  off  to  him  and  amounted  together 
to  the  sum  of  1224.40.  A  bill  of  parcels  was  delivered  to  the  plaintiff, 
headed,  "  L.  J.  Hunt,  bought  of  Mills,  Brothers  &  Co.,"  the  latter  being 
the  name  of  the  defendant's  firm  ;  and  he  was  directed  to  call  on  the 
owners  for  the  goods,  which  were  not  present  at  the  sale,  but  were  sold 
by  sample.  He  accordingly  called  on  one  of  the  owners  and  received 
four  of  the  parcels,  but  not  receiving  the  fifth  he  proceeded  to  the 
counting  house  of  the  defendants,  and  tendered  to  a  clerk  there  an 
indorsed  note  for  the  amount  of  his  bids,  and  demanded  the  goods  pur- 
chased by  him,  telling  him  at  the  same  time  that  if  he  did  not  like  the 
note  he  would  give  him  the  money,  deducting  the  discount.  The 
clerk  answered  that  "  he  knew  nothing  and  said  nothing."  All  this 
was  in  the  presence  and  hearing  of  one  of  the  defendants ;  and  the 
clerk  when  subsequently  called  by  the  defendants  as  a  witness  testified 
that  they  expected  difficulty  and  trouble  with  the  plaintiff  about  the 
goods,  and  had  determined  to  say  nothing  about  the  matter  because 
they  apprehended  a  lawsuit.     It  appeared  on  the  trial  that  the  goods 
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did  not  belong  to  the  defendants,  and  that  in  the  sale  they  acted 
merely  as  agents;  but  nothing  on  that  subject  was  stated  at  the  time  of 
the  sale.  The  plaintiff  proved  the  value  of  the  fifth  parcel  and  rested. 
The  defendants'  counsel  moved  for  a  nonsuit  on  the  grounds:  1. 
That  the  contract  was  void  within  the  Statute  of  Frauds ;  2.  That  the 
tender  of  the  note  was  not  sufficient ;  ^  3.  That  the  action  would  not 
He  against  the  defendants,  they  having  acted  merely  as  agents,  the 
principals  being  known  ;  and,  4.  That  there  was  no  proof  of  damage. 
The  presiding  judge  denied  the  motion  for  a  nonsuit  [ruling  among 
other  things  that  the  whole  must  be  considered  as  an  entire  sale  ^]  ;  and 
the  jury  under  his  charge  found  a  verdict  for  the  plaintiff,  on  which 
judgment  was  entered.  The  defendants  removed  tlie  record  into  the 
Supreme  Court,  where  the  judgment  was  affirmed.  See  opinion  deliv- 
ered in  Sui^reme  Court,   17  Wendell,  33.5,  et  seq?     Whereupon  the 

1  The  arguments  and  decision  upon  this  point  are  omitted.  —  Ed. 

2  See  17  Wend.  334.  — Ed. 

■*  By  the  court,  Nelson,  C.  J.  Tlie  material  question  in  the  case  is,  whether  there 
was  a  partial  delivery  of  the  goods  to  the  plaintiff,  so  as  to  take  the  sale  out  of  the 
operation  of  the  Statute  of  Erauds.  It  is  not  important  to  inquire  whether  the  hill 
of  parcels  constituted  a  suflScient  note  or  memorandum  in  writing,  as  the  court  below 
put  the  right  of  recovery  in  respect  to  this  objection  upon  a  partial  delivery  alone. 
If  the  ground  that  a  note  was  made  by  the  auctioneer  at  the  time  of  the  sale  suffi- 
cient to  take  the  case  out  of  the  statute  had  been  taken  at  the  trial,  probably  the 
defendants  might  have  varied  the  facts  so  as  to  have  removed  it.  The  argument  of 
the  counsel  therefore  on  this  point  must  be  laid  out  of  view. 

The  defendants  are  to  be  regarded  as  the  owners  of  all  the  goods  sold  to  the  plain- 
tiff, for  the  purpose  of  deciding  the  question  stated.  They  so  held  themselves  out  by 
the  catalogues,  and  nothing  transpired  at  the  sale  varying  the  legal  effect  of  such  con- 
duct. Honest  dealing  requires  the  auctioneer  to  disclose  in  his  catalogue  or  other- 
wise  the  names  of  his  principals,  if  he  does  not  intend  to  take  their  places  in  respect 
to  the  purchasers  ;  otherwise  he  would  be  enabled  to  speculate  upon  them  by  thrust- 
ing between  him  and  them  an  irresponsible  owner  in  every  case  of  an  unprofitable 
sale.  This,  however; is  a  point  not  to  be  discussed;  the  principle  has  been  so  long 
settled,  and  is  so  frequently  applied  in  the  deaUngs  of  mankind,  as  to  be  familiar  to 
every  lawyer.  Assuming  then  that  the  goods  .are  to  be  viewed  as  belonging  to  the 
defendants,  .and  the  sale  of  all  of  them  having  been  made  at  one  time,  has  there  been 
a  partial  delivery  which  takes  it  out  of  the  statute  ?  The  question  nmst  be  answered 
in  the  affirmative,  unless  we  are  prepared  to  say  that  each  bid  at  an  auction,  at  which 
a  lot  of  goods  is  knocked  down,  constitutes  a  separate  and  distinct  contract  and  sale ; 
and  which  to  be  consistent,  if  conceded,  would  necessarily  compel  us  to  say  that  in 
the  purchase  of  a  quantity  of  goods  at  a  priva;te  sale  a  separate  and  distinct  contract 
e.xists  in  respect  to  each  article  within  the  Statute  of  Frauds,  where  a  separate  price 
has  been  agreed  upon,  though  the  whole  parcel  was  purchased  at  one  time.  There  is 
no  legal  or  sensible  distinction  in  this  respect  between  a  public  and  private  sale,  and 
the  same  rule  of  construction  should  be  applied  to  each. 

The  question  has  been  considered  and  decided  in  the  English  courts ;  and  without 
their  authority  we  do  not  see  how  a  doubt  could  be  entertained,  whether  we  regard 
the  intent  and  understanding  of  the  parties  or  the  meaning  and  policy  of  the  Statute 
of  Frauds.  "Where  the  purchase  is  made  at  one  time  and  from  the  same  individual, 
however  numerous  the  articles  may  be,  the  whole  transaction  should  he  deemed  as 
constituting  an  entire  contract,  and  the  prices  of  the  diffijrent  articles  fixed  upon  as 
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defendants  sued  out  a  writ  of  error,  removing  the  record  into  this  court, 
where  the  case  was  argued  by 

T.  Sedgwick,  Jr.,  for  the  plaintiffs  in  error ; 

J.  H.  Whiting,  for  the  defendant  in  error. 

Points  for  plaintiffs  in  error :  — 

1.  The  plaintiffs  in  error  in  this  cause  were  mere  agents  for  the  sale 
of  the  property,  and  had  nothing  to  do  with  its  delivery. 

2.  The  purchase  of  each  article  struck  off  was  a  distinct  contract.  2 
Rev.  Sts.  70,  2d  ed.  Simon  v.  Motives,  1  W.  Black.  R.  600 ;  Rugg  v. 
Minett,  11  East,  210  ;  Emmerson  v.  Heelis,  2  Taunt.  38. 

3.  At  all  events  the  contracts  were  distinct  in  regard  to  the  different 
owners. 

4.  Whether  this  be  so  or  not,  the  delivery  of  a  part  by  one  owner 
could  not  bind  the  auctioneer  as  to  the  part  not  delivered  by  another 
owner ;  the  delivery  not  being  in  any  respect  a  part  execution  of  the 
alleged  entire  contract  of  sale. 

5.  The  memorandum  or  bill  of  sale  is  not  sufficient  to  take  the  case 
out  of  the  Statute  of  Frauds.    Hicks  w.Whitmore,  12  Wendell,  548.  .  .  . 

Points  for  defendant  in  error :  — 

1.  The  auctioneers  not  having  disclosed  their  agency  may  be  treated 
as  principals.    Hanson  v.  Roberdeau,  Peake's  N.  P.  C.  120. 

but  part  and  parcel  of  it.  To  adopt  any  other  construction  of  sucli  a  purchase  would 
be  a  virtual  repeal  of  the  statute  for  all  useful  or  practical  purposes  in  a  large  amount 
of  sales  to  which  it  has  been  understood  as  applying.  In  the  case  of  Baldey  v.  Par- 
ker, 2  Barn.  &  Cress.  37,  the  defendant  sold  various  articles  to  the  plaintiff,  and  a  sep- 
arate price  was  agreed  upon  in  respect  to  each,  and  no  one  article  was  of  the  value  of 
£10.  The  defendant  desired  an  account  of  the  whole  to  be  made  out  and  sent  to  his 
house,  which  was  done  accordingly  ;  the  amount  of  the  goods  was  £70.  He  objected 
to  the  amount  when  presented  on  account  of  the  smallness  of  the  discount  for  cash, 
and  refused  to  receive  the  goods  when  tendered  to  him.  The  Chief  Justice  at  the 
trial  thought  it  was  a  contract  for  goods  for  more  than  the  value  of  £10  within  the 
meaning  of  the  Statute  of  Frauds,  but  allowed  the  plaintiflf  to  move  to  enter  a  ver- 
dict for  £70.  The  case  was  afterwards  moved,  but  the  whole  court  concurred  in  the 
opinion  expressed  at  nisi  prius.  Holroyd,  J.,  observes  that  at  first  it  appeared  to  have 
been  a  contract  for  goods  of  less  value  than  £10,  but  in  the  course  of  the  dealing  it 
grew  to  a  contract  of  a  much  larger  amount ;  at  last  therefore  it  was  one  entire  con- 
tract within  the  meaning  and  the  mischief  of  the  Statute  of  Frauds,  —  it  being  the 
intention  of  that  statute  that,  where  the  contract  either  at  the  commencement  or  at 
the  conclusion  amounted  to  or  exceeded  the  value  of  £10,  it  should  not  bind  unless 
the  regviisites  there  mentioned  were  complied  with.  A  somewhat  different  opinion 
was  expressed  by  Lord  Ellenborough  at  nisi  prius,  in  the  case  of  Hodgson  v.  Le  Bret, 
1  Campb.  233 ;  but  this  case  was  referred  to  in  Baldey  v.  Parker,  and  so  far  disre- 
garded. The  case  of  Emmerson  v.  Heelis,  2  Taunt.  38,  was  also  relied  on,  but  dis- 
tinguished from  the  one  under  consideration.  See  opinion  of  Best,  J.,  p.  45.  If  the 
sale  and  purchase  of  all  the  articles  at  the  same  time,  though  for  distinct  prices,  is  to 
be  considered  as  constituting  but  one  entire  contract,  then  it  is  clear  the  case  is  taken 
out  of  the  statute,  as  a  portion  of  the  articles  were  delivered  in  pursuance  of  the 
direction  of  the  defendants.  We  need  not  cite  cases  to  show  that  a  part  delivery  is 
sufScient  under  such  circumstances.  .  .  .  Judgment  affirmed.  — Ed. 


288  MILLS   V.    HUNT.  [CHAP.    I. 

2.  The  sale,  although  in  parcels  on  distinct  biddings,  is  to  be  treated 
as  one  sale.     Baldey  v.  Parker,  2  Barn.  &  Cress.  37. 

3.  The  delivery  of  the  bill  of  parcels  with  the  partial  delivery  of  the 
goods,  takes  the  case  out  of  the  Statute  of  Frauds.  Descard  v.  Bond, 
Stark.  Ev.  610,  pt.  4,  note  (/.:)  ;  2  Eev.  Sts.  70,  §  8.  .  .  . 

After  advisement  the  following  opinions  were  delivered :  — 
By  the  Chancellor.  The  sale  of  the  several  articles  in  this  case  was 
made  by  Mills,  Brothers  &  Co. ;  and  the  bill  of  parcels  made  out  in 
their  copartnership  name  without  disclosing  the  feet  that  they  were 
acting  as  the  agents  for  others.  The  mere  fact  that  they  were  auction- 
eers was  not  sufficient  notice  to  the  purchaser  that  they  were  not  sell- 
ing their  own  goods.  Jones  v.  Littledale,  1  Xev.  &  Perry's  R.  677. 
In  the  case  of  Magee  v.  Atkinson,  2  Mees.  &  Wels.  R.  440,  where  the 
broker  had  sent  in  a  note  of  the  sale  to  the  purchaser  in  his  own  name, 
it  was  held  that  evidence  of  a  custom  in  Livei'jjool  to  send  in  brokers' 
notes  without  disclosing  the  name  of  the  principal  could  not  he 
received  for  the  purpose  of  protecting  the  broker  from  personal  liabil- 
ity. At  this  day  the  law  must  be  considered  as  settled  that  a  vendor 
or  purchaser  dealing  in  his  own  name  without  disclosing  the  name  of 
his  principal,  is  personally  bound  by  his  contract ;  and  it  makes  no  dif- 
ference that  he  is  known  to  the  other  party  to  be  an  auctioneer  or 
broker  who  is  usually  employed  in  selling  property  as  the  agent  for 
others.  Even  where  he  discloses  the  name  of  his  principal,  if  he  signs 
a  written  contract  in  his  own  name  merely,  which  contract  does  not 
upon  its  face  show  that  he  was  acting  as  the  agent  of  another  or  in  an 
official  capacity  in  behalf  of  the  government,  he  will  be  personally 
bound  thereby. 

The  bill  of  parcels  which  was  dehvcred  in  this  case,  although  it  does 
not  upon  its  face  contain  the  necessary  requisites  to  take  the  case  out 
of  the  Statute  of  Frauds  as  a  written  contract  for  the  sale  and  delivery 
of  the  goods,  is  still  to  be  regarded  as  evidence  tliat  the  several  articles 
purchased  by  Hunt  at  the  same  auction  sale,  though  in  different  bids 
and  upon  different  catalogues,  were  considered  by  the  vendors  as 
embracing  one  contract,  and  upon  which  the  -\'endee  was  entitled  to 
credit  tor  six  months,  as  the  whole  amount  of  his  purchases  at  that  sale 
exceeded  -SIOU.  He  was  in  the  situation  of  a  purchaser  who  goes  to  a 
store  and  buys  different  articles  at  separ:ite  prices  for  each  article,  under 
an  agreement  for  a  credit  of  six  months  upon  approved  paper  for  the 
aggregate  amount  of  such  sales ;  in  which  case  there  can  be  no  doubt 
that  a  delivery  of  a  ]iart  of  the  articles  so  purchased,  without  any 
objection  at  the  time  as  to  the  delivery  of  the  residue,  is  sufficient  to 
take  the  case  out  of  the  Statute  of  Frauds  as  to  the  whole  goods  so 
purchased.  Slubey  v.  Heyward,  2  H.  Black.  509;  Baldey  «!  Parker, 
3  Dowl.  &  Ryl.  222;  Elliott  v.  Thomas,  3  Mees.  &  Wels.  170.  The 
case  would  be  different  where  the  purchaser,  either  at  a  public  or  pri- 
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vate  sale,  paid  for  and  took  a  delivery  of  some  of  the  separate  articles 
only,  leaving  the  residue  undelivered  and  wholly  unpaid  for ;  or  where 
several  articles  were  purchased  at  the  same  time  to  be  paid  for  on 
delivery,  and  the  purchaser  afterwards  received  and  paid  for  some  of 
the  separate  articles  only.  '  Morton's  Law  of  Vend.  59.  The  nisi  prius 
decision  of  Lord  Ellenborough  in  Hodgson  v.  Le  Bret,  1  Campb.  R. 
233,  conflicts  with  the  subsequent  decision  of  the  Court  of  King's 
Bench  in  Baldey  v.  Parker ;  and  it  was  distinctly  oven-uled  by  the 
Court  of  Exchequer  in  the  more  recent  case  of  Elliott  v.  Thomas.  The 
delivery  in  the  present  case  was  a  delivery  of  four  out  of  the  five  par- 
cels from  the  entire  bill,  and  the  only  reason  why  the  fifth  parcel  was 
not  then  delivered  was  because  it  was  not  on  the  catalogue  of  the  agent 
who  made  the  delivery  of  the  residue ;  but  there  was  no  intimation  at 
the  time  that  the  auctioneers  intended  to  deliver  this  part  of  the  gopds 
only.  The  subsequent  refusal  to  deliver  the  fifth  parcel  was  therefore 
a  breach  of  the  contract  on  their  part,  for  which  the  purchaser  was 
entitled  to  a  remuneration  in  damages.  .  .  . 

Upon  the  whole  there  is  no  reason  to  doubt  the  correctness  of  the 
decisions  of  the  courts  below  upon  all  the  questions  raised  in  this  case. 
I  think  the  judgment  should  therefore  be  affirmed ;  and  in  my  opinion 
it  is  a  proper  case  for  double  costs,  to  compensate  the  defendant  in 
error  for  the  extra  costs  to  which  he  has  been  subjected  by  this  unrea- 
sonable litigation. 

Bt  Senator  Edwards.  I  am  for  affirming  the  judgment  of  the 
Supreme  Coiirt  for  the  following  reasons :  — 

1.  The  auctioneers,  not  having  disclosed  their  agency  and  made 
known  their  princijDals,  must  be  held  personally  responsible. 

2.  The  property  having  been  sold  to  the  same  individual  at  the 
same  sale  and  und6r  the  same  terms,  though  in  separate  parcels  and  for 
different  prices,  was  virtually  a  sale  under  one  contract  (Baldey  v.  Par- 
ker, 9  Com.  Law  R.  16)  ;  and  therefore  a  delivery  of  part  of  the  goods 
was  sufficient  to  take  the  case  out  of  the  Statute  of  Frauds.  2  Starkie 
on  Ev.  610 ;  2  Rev.  Sts.  70,  §  3.  .  .  . 

Upon  the  question  being  put.  Shall  this  judgment  be  reversed  ?  all 
the  members  of  the  court  decided  in  the  negative. 

Whereupon  the  judgment  of  the  Supreme  Court  was  unanimously 
afiirmed.'' 

'  "  Where  at  an  auction  the  same  person  buys  sereral  successive  lots  as  they  are 
offered,  a  distinct  contract  arises  for  each  lot ;  and  the  decision  to  this  effect  in  Emmer- 
son  V.  Heelis,  2  Taunt.  38,  was  not  questioned  in  Baldey  v.  Parker,  2  B.  &  Cr.  37." 
Benj.  on  Sale,  102.  And  see  Leake  on  Contracts,  140,  ace.  See  Field  v.  Eunk,  2 
Zabr.  525.  — Ed. 
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SHINDLER  V.  HOUSTON. 
New  Yoek  Court  of  Appeals,  April  Term,  1848. 

[Reported  in  1  Comslock,  261.] 

On  Error  from  the  Supreme  Court.     Houston  sued  Shindler  in  the 
Justices'  Court  of  the  city  of  Troy  in  assumpsit  tor  the  price  of  a 
quantity   of  lumber.     The  plaintiiF  having  recovered,  the  defendant 
appealed  to  the  Mayor's  Court  of  that  city,  and  on  the  trial  in  that 
court   the  case  was    this :    The   plaintiff  was   t|ie    owner    of   about 
2070  feet  of  curled  maple  plank  and  scantling,  which  he  had  brought 
to   Troy  in  a  boat,  and  which  after  being  inspected  and  measured 
was  piled   on   the  dock  ajjart  from   any   other   lumber.      Soon  after 
this  the  plaintiff  and  defendant  met-  at   the    place  where  the  lumber 
lay.      The  plaintiff  said  to   the  defendant,    "What   will    you    give 
for  the  plank  ?  "     The  defendant  said  he  would  give  three  cents  a  foot. 
The  plaintiff  then  asked,  "  What  will  you  give   for  the  scantling  ? " 
The  defendant   replied  one  and  a  half  cents   a   foot.      The   plaintiff 
then  said,  "  The  lumber  is  yours."     The  defendant  then  told  the  plain- 
tiff to  get  the  inspector's  bill  of  it  and  carry  it  to  Mr.  House,  who 
would  pay  it.     The  next  day  the  plaintiff  having  procured  the  inspec- 
tor's bill  presented  it  to  House,  who  refused  to  pay  it  on  the  ground 
that  the  instructions  he  had  received  from  the  defendant  did  not  cor- 
respond with  the  plaintiff's  statement  of  the  contract.     There  was  no 
note  or  memorandum. of  the  contract  in  writing,  nor  was  there  any  evi- 
dence of  a  delivery  or  acceptance  of  the  lumber  except  as  above  stated. 
At  the  prices  agreed  on  the  lumber  came  to  852.51,  no  part  of  which 
was  ever  paid.     The  Mayor's  Court  instructed  the  jury  that  if  they 
were  satisfied  that  it  was  the  intention  of  the  parties  to  consider  the 
lumber  delivered  at  the  time  of  the  bargain,  and  that  nothing  further 
was  agreed  or  contemplated  to  be  done  in  order  to  change  the  title  m 
or  possession  of  the  lumber,  the  plaintiff  was  entitled  to  recover;  that 
the  sale  was  not  within  the  Statute  of  Frauds,  and  did  not  require  any 
note  or  memorandum  in  writing,  provided  they  should  find  from  the 
evidence  that  there  was  a  delivery  and  acceptance  of  the  lumber  at  the 
time  of  the  bargain.     The  defendant  excepted,  and  the  jury  found  a 
verdict  for  the  plaintiff,  on  which  judgment  was  rendered  in  his  favor. 
The  Supreme  Court,  on  writ  of  error  to  the  Mayor's  Court,  affirmed 
the  judgment  (see  1  Denio,  48),  and  the  defendant  brings  Error  to  this 
court. 

]Sr.  mil,  Jr.,  for  plaintiff  in  error,  insisted  that  the  sale  was  within 
the  Statute  of  Frauds  requiring  a  note  in  writing.  There  was  no 
acceptance  or  receipt  of  the  lumber  by  the  vendee  "within-  the  intent 
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and  meaning  of  the  statute.  To  take  the  case  out  of  the  statute  there 
must  be  something  more  than  ■would  be  sufficient  to  change  the  prop- 
erty at  common  law,  —  something  more  than  would  be  sufficient  to 
constitute  a  delivery  at  common  law.  There  should  be  (1)  a  bargain 
intended  to  change  the  right  of  property.  This  is  the  act  of  both  par- 
ties. (2)  A  delivery  of  the  property  and  the  actual  possession  to  the 
vendee,  discharged  of  all  lien  for  the  purchase-money.  This  is  the  act 
of  the  seller.  (3)  An  acceptance  and  receipt  of  the  entire  property 
and  actual  possession  of  some  part  of  the  goods  as  absolute  ownei', 
discharged  of  all  lien.  These  are  the  acts  of  the  buyer.  There 
was  nothing  proved  in  this  case  but  the  bargain.  3  Bos.  &  Puller, 
233  ;  6  Barn.  &  Cress.  851 ;  Ch.  on  Cont.  389,  390  ;  3  Dowl.  '&  Ryl. 
220,822;  2  Barn.  &  Cresk37;  3  Johns.  399;  10  Bing.  101,  376;  5 
Barn.  &  Cress.  857 ;  3  Barn.  &  Aid.  321,  680 ;  5  Do.  559 ;  4  Mees.  & 
W.  155  ;  1  Dowl.  &  Ryl.  128  ;  22  Wend.  659;  1  Carr.  &  Payne,  272; 
3  Barn.  &  Cress.  1;  2  Carr.  &  Payne,  532 ;  4  Maule  &  Sel.  262 ;  9  Barn. 
&  Cress.  591 ;  7  T.  Rep.  15,  17 ;  1  C.  &  M.  333 ;  6  Wend.  400 ;  11 
Johns.  284. 

tT.  A.  Spencer  and  D.  Willard,  for  defendant  in  error,  cited  Bates 
V.  Conkling,  10  Wend.  389 ;  Chaplin  v.  Rogers,  1  East,  192 ;  Jewett 
V.  Wan-en,  12  Mass.  300  ;  2  Kent,  Comm.  500,  501  (4th  ed.). 

Gaedinbe,  J.  As  no  part  of  the  purchase-money  was  paid  by  the 
vendee,  th^  contract  above  stated  was  void  by  the  Statute  of  Frauds 
(2  R.  S.  136,  §  3,  subd.  3),  unless  the  buyer  "  accepted  and  received " 
the  whole  or  a  part  of  the  property  sold. 

The  object  of  the  statute  was  not  only  to  guard  against  the  dis- 
honesty of  parties  and  the  perjury  of  witnesses,  but  against  the 
misunderstanding  and  mistakes  of  honest  men.  If  the  contract  is 
reduced  to  writing  and  "  subscribed  by  the  parties  to  be  charged 
thereby,"  this  object  is  effectually  attained.  The  writing  becomes  its 
own  interpreter.  Where  this  is  omitted,  but  the  vendee  has  paid  part 
of  the  price,  or  the  vendor  has  delivered  and  the  buyer  has  accepted  a 
portion  or  all  of  the  property  upon  the  strength  of  the  agreement, 
these  acts  not  only  indicate  deliberation  and  confidence  upon  the  part 
of  the  contractors,  but  they  furnish  unequivocal  evidence  of  the 
existence  of  a  contract  of  some  sort  between  them,  although  its 
terms  and  provisions  must  after  all  depend  upon  the  recollection  of 
witnesses. 

The  case  before  us  is  destitute  of  all  such  collateral  evidence.  No 
acts  of  the  party  sought  to  be  charged  are  proved.  We  are  presented 
with  a  naked  verbal  agreement.  The  declarations  relied  upon  as 
evidence  of  a  delivery  and  acceptance  constitute  a  part  of  the 
contract,  and  of  course  are  obnoxious  to  all  the  evils  and  every  objec- 
tion against  which  it  was  the  policy  of  the  law  to  provide. 

The  acts  of  part  payment,  of  delivery  and  acceptance  mentioned  in 
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the  statute  are  something  over  and  beyond  the  agreement  of  which 
they  are  a  part  performance,  and  which  they  assume  as  already 
existbg.  The  entire  absence  of  such  evidence  distinguishes  the 
present  case  from  all  those  that  have  been  cited  by  the  counsel  for 
the  plaintiif  in  support  of  this  action.  Chaplin  v.  Rogers,  1  East, 
192 ;  Jewett  v.  Warren,  12  Mass.  300 ;  Riddle  v.  Varnum,  20  Pick. 
280  ;  10  Wend.  391 ;  2  Kent,  Comm.  (4th  ed.)  500,  501.  The  strong 
case,  from  the  Pandects,  of  the  column  of  granite  is  not  an  excep- 
tion ;  for  it  is  fairly  to  be  inferred  that  the  consent  of  the  vendor 
that  the  purchaser  should  take  possession  was  subsequent  to  the 
sale. 

I  am  aware  that  there  are  cases  in  which  it  has  been  adjudged  that, 
where  the  articles  sold  are  ponderous,  a  symbolical  or  constructive 
delivery  will  be  equivalent  in  its  legal  effect  to  an  actual  delivery. 
The  delivery  of  a  key  of  a  warehouse  in  which  goods  sold  are 
deposited  furnishes  an  example  of  this  kind.  But  to  aid  the  plaintiff 
an  authority  must  be  shewn  that  a  stipulation  in  the  conti'act  of  the 
sale  for  the  delivery  of  the  key  or  other  indicia  of  possession,  will  con- 
stitute a  delivery  and  acceptance  within  the  statute.  No  such  case 
can  be  found.  The  entire  contract  being  void  by  the  statute,  the 
stipulation  in  reference  to  a  constructive  delivery  would  fall  with  the 
other  provisions.  In  Phillips  v.  Bistolli,  2  B.  &  C.  511,  the  property 
was  sold  by  an  auctioneer  and  delivered  to  the  purchaser,  who  after 
detaining  it  three  or  four  minutes  handed  it  back,  saying  he  was  mis- 
taken as  to  the  price.  The  vendor  refused  to  receive  the  property, 
and  the  jury  found  that  the  excuse  was  folse  in  fact.  The  verdict  was 
set  aside ;  the  court  saying  that  to  satisfy  the  statute  there  must  he  a 
delivery  by  the  vendor  with  an  intention  of  vesting  the  right  of 
possession  in  the  vendee,  and  there  must  be  an  actual  acceptance  by 
the  latter  with  the  intent  of  taking  possession  as  owner. 

This  I  apprehend  is  the  con-ect  rule,  and  it  is  obvious  that  it  can 
only  be  satisfied  by  something  done  subsequent  to  the  sale  unequivo- 
cally indicating  the  mutual  intentions  of  the  parties.  Mere  words  are 
not  suflicient.  3  Johns.  421.  Declarations  accompanying  an  act  and 
explanatory  of  it  are  undoubtedly  admissible  evidence  as  a  part  of  the 
res  ffestce.  This  is  all  that  is  established  by  the  modern  authorities. 
12  Mass.  301  ;  1  Dallas,  171 ;  2  Barn.  &  Cress.  44  ;  3  J.  R.  421. 

In  a  word,  the  statute  of  fraudulent  conveyances  and  contracts  pro- 
nounced this  agreement- when  made  void,  unless  the  buyer  should 
''  accept  and  receive  some  part  of  the  goods." 

The  language  is  unequivocal  and  demands  the  action  of  both  parties; 
for  acceptance  implies  delivery,  and  there  can  be  no  complete  dehvery 
without  acceptance.  The  defendant  however  said  nothing  and  did 
nothing  subsequent  to  the  agreement,  except  through  his'  agent  to 
repudiate  the  contract.  There  was  consequently  no  evidence  of  a 
delivery. 
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I  think  therefore  the  learned  Recorder  erred  in  submitting  that 
question  to  the  jury,  and  that  the  judgment  of  the  Supreme  Court 
should  be  reversed. 

The  Statute  of  Frauds  has  been  pronounced  by  high  authority 
(Kent's  Comm.  2  V.  494)  to  be  in  many  respects  the  most  compre- 
hensive, salutary,  and  important  legislative  regulation  on  record 
affecting  the  security  of  private  rights.  Its  benefits  it  is  believed  will 
be  most  effectually  secured  by  rejecting  refined  distinctions,  over- 
looking the  supposed  equity  of  particular  cases,  and  adhering  steadily 
to  its  language  as  the  best  exponent  of  the  intention  of  the  Legis- 
lature. 

Beonson,  J.  On  a  review  and  a  more  full  consideration  of  the  case 
I  am  satisfied  that  I  was  in  an  error  in  assenting  to  the  judgment 
which  was  rendered  by  the  Supreme  Court.  If  we  assume  that  the 
sale  was  in  all  other  respects  complete,  the  difficulty  still  remains  that 
there  was  no  delivery  of  the  goods.  Nothing  was  done.  As  was  very 
justly  remarked  by  the  defendant's  counsel,  there  was  nothing  but 
mere  words  ;  and  the  statute  plainly  requires  something  more ;  it  calls 
for  acts.  Per  Cowen,  J.,  in  Archer  v.  Zeh,  5  Hill,  205.  A  writing 
must  be  made,  part  of  the  purchase-money  must  be  paid,  or  the  buyer 
must  accept  and  receive  part  of  the  goods.  Mere  words  of  contract, 
unaccompanied  by  any  act,  cannot  amount  to  a  delivery.  To  hold 
otherwise  would  be  repealing  the  statute. 

There  may  be  a  delivery  without  handling  the  property  or  changing 
its  position.  But  that  is  only  where  the  seller  does  an  act  by  which 
he  relinquishes  his  dominion  over  the  property  and  puts  it  in  the 
power  of  the  buyer ;  as  by  delivering  the  key  of  the  warehouse  in 
which  the  goods  are  deposited,  or  directing  a  bailee  of  the  goods  to 
deliver  them  to  the  buyer,  with  the  assent  of  the  bailee  to  hold  the 
property  for  the  new  owner.  In  such  case  there  is,  in  addition  to  the 
words  of  bargain,  an  act  by  which  the  dominion  over  the  goods  is 
transferred  from  the  seller  to  the  buyer.  Here  there  was  no  delivery 
either  actual  or  symbolical. 

I  shall  not  review  the  cases  on  this  subject  further  than  to  notice 
those  supposed  to  favor  the  plaintiff.  In  Chaplin  v.  Rogers,  1  East, 
192,  the  buyer  had  re-sold  the  property  and  his  vendee  had  carried  it 
away.  The  court  held  that  there  was  sufficient  evidence  to  carry  the 
cause  to  the  jury  on  the  question  of  delivery  to  and  acceptance  by  the 
first  purchaser.  Bates  v.  Conkling,  10  Wend.  389,  was  a  writ  of  error ; 
and  the  question  of  delivery  did  not  arise,  because  as  the  Chief  Justice 
remarked  the  point  was  not  made  in  the  court  below,  where  it  might 
have  been  obviated  by  testimony.  It  was  also  suggested  at  the  bar  in 
answer  to  this  case  that  the  question  arose  upon  a  contract  for  work 
and  labor  rather  than  a  contract  of  sale.  But  it  would  be  difficult  to 
maintain  that  doctrine.    Downs  v.  Ross,  23  Wend.  270.    It  is  enough 
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however  that  what  was  said  in  Bates  v.  Conkling  about  the  delivery 
of  cumbersome  articles  was  but  a  dictum,  and  not  vipon  the  point  in 
judgment.  In  Jewett  v.  Warren,  12  Mass.  300,  where  logs  in  a  boom 
were  sold,  there  was  a  bill  of  parcels ;  and  no  question  upon  the 
Statute  of  Frauds  either  was  or  could  be  made.  The  question  was 
whether  there  had  been  a  sufficient  delivery  to  constitute  the  logs  a 
valid  pledge.  We  have  not  been  referred  to  any  modern  case,  nor 
have  I  met  with  any  which  will  uphold  this  judgment.  It  is  undoubt- 
edly true  that  it  will  not  always  be  easy  to  make  an  actual  delivery  of 
bulky  and  ponderous  articles.  But  tliere  are  other  ways  of  satisfying 
the  Statute  of  Frauds.  The  parties  may  put  their  agreement  in 
writing,  or  the  buyer  may  pay  the  whole  or  some  part  of  the  purchase- 
money. 

I  am  of  opinion  that  the  judgments  of  the  Supreme  Court  and  the 
Mayor's  Court  should  be  reversed,  and  a  venire  de  novo  be  awarded. 

Weight,  J.  There  being  no  note  or  memorandum  made  in  writing 
of  the  contract  or  earnest  paid,  this  is  a  case  within  the  Statute  of 
Frauds,  unless  there  was  an  acceptance  and  receipt  of  the  whole  or  a 
part  of  the  property  by  the  buyer.  2  Rev.  Sts.  136,  §  3.  If  there  was  an 
acceptance  shewn  sufficient  to  take  the  case  out  of  the  operation  of  the 
statute,  it  was  of  all  the  lumber,  as  it  is  not  pretended  that  the  entire 
property  vested  in  the  vendee  by  the  acceptance  and  receipt  of  a  part 
thereof.  The  question  therefore  for  consideration  upon  the  facts  proved 
is,  whether  there  was  an  acceptance  and  receipt  of  the  lumber  by  Shind- 
ler  the  vendee  within  the  intent  and  meaning  of  the  statute. 

It  is  to  be  regretted  that  the  plain  meaning  of  the  statute  should 
ever  have  been  departed  from,  and  that  any  thing  short  of  an  actual 
delivery  and  accejitance  should  have  been  regarded  as  satisfying  its 
requirements  when  the  memorandum  was  omitted ;  but  another  rule 
of  interpretation  which  admits  of  a  constructive  or  symbolical  delivery 
has  become  too  firmly  established  now  to  be  shaken.  The  uniform  doc- 
trine of  the  cases  however  has  been  that  in  order  to  satisfy  the  statute 
there  must  be  something  more  than  mere  words  ;  that  the  act  of  accept- 
ing and  receiving  required  to  dispense  with  a  note  in  writing  implies 
more  than  a  simple  act  of  the  mind,  unless  the  decision  in  Elmore 
V.  Stone,  1  Taunt.  458,  is  an  exception.  This  case  however  will  be 
found  upon  examination  to  be  in  accordance  with  other  cases,  although 
the  acts  and  circumstances  relied  upon  to  shew  a  deli\'ery  and  accept- 
ance were  extremely  slight  and  equivocal;  and  hence  the  case  was 
doubted  in  Howe  v.  Palmer,  3  Barn.  &  Aid.  3-24,  and  Proctor  v. 
Jones,  2  Carr.  &  Payne,  534,  and  has  been  virtually  overruled  by 
subsequent  decisions.  Far  as  the  doctrine  of  constructive  delivery  has 
been  sometimes  carried,  I  have  been  unable  to  find  any  case  that  comes 
up  to  dispensing  with  all  acts  of  parties,  and  rests  wholly  upon  the 
memory  of  witnesses  as  to  the  precise  form  of  words  to  shew  a  delivery 
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and  receipt  of  the  goods.  The  learned  author  of  the  Commentaries  on 
American  Law  cites  from  the  Pandects  the  doctrine  that  the  consent 
of  the  party  upon  the  spot  is  sufficient  possession  of  a  column  of  gran- 
ite, which  by  its  weight  and  magnitude  was  not  susceptible  of  any 
other  delivery.  But  so  far  as  this  citation  may  be  in  opposition  to  the 
general  current  of  decisions  in  the  common  law  courts  of  England 
and  of  this  country,  it  is  sufficient  perhaps  to  observe  that  the  Roman 
law  has  nothing  in  it  analogous  to  our  Statute  of  Frauds.  In  Elmore 
V.  Stone  expense  was  incurred  by  direction  of  the  buyer,  and  the  ven- 
dor at  his  suggestion  removed  the  horses  out  of  his  sale  stable  into 
another,  and  kept  them  at  livery  for  him.  In  Chaplin  v.  Rogers,  1  East, 
192,  to  which  we  were  referred  on  the  argument,  the  buyer  sold  part 
of  the  hay,  which  the  purchaser  had  taken  away ;  thus  dealing  with  it 
as  if  it  were  in  his  actual  possession.  In  the  case  of  Jewett  v.  Warren, 
12  Mass.  R.  300,  to  which  we  were  also  referred,  no  question  of  deliv- 
ery under  the*  Statute  of  Frauds  arose.  The  sale  was  not  an  absolute 
one,  but  a  pledge  of  the  property.  The  cases  of  Elmore  v.  Stone  and 
Chaplin  v.  Rogers  are  the  most  barren  of  acts  indicating  delivery,  but 
these  are  not  authority  for  the  doctrine  that  words  unaccompanied  by 
acts  of  the  parties  are  sufficient  to  satisfy  the  statute.  Indeed  if  any 
case  could  be  shown  which  proceeds  to  that  extent,  and  this  court 
should  be  inclined  to  follow  it,  for  all  beneficial  purposes  the  law  might 
as  well  be  stricken  from  our  statute-book ;  for  it  was  this  species  of 
evidence,  so  vague  and  unsatisfactory,  and  so  fruitful  of  frauds  and  per- 
juries, that  the  Legislature  aimed  to  repudiate.  So  far  as  I  have  been 
able  to  look  into  the  numerous  cases  that  have  arisen  under  the  statute, 
the  controlling  principle  to  be  deduced  from  them  is,  that  when  the 
memorandum  is  disjDensed  with  the  statute  is  not  satisfied  with  any 
thing  but  unequivocal  acts  of  the  parties ;  not  mere  words  that  are 
liable  to  bo  misunderstood  and  misconstrued,  and  dwell  only  in  the 
imperfect  memory  of  witnesses.  The  question  has  been,  not  whether 
the  words  used  were  sufficiently  strong  to  express  the  intent  of  the 
parties,  but  whether  the  acts  connected  with  them,  both  of  seller  and 
buyer,  were  equivocal  or  unequivocal.  The  best  considered  cases  hold 
that  there  must  be  a  vesting  of  the  possession  of  the  goods  in  the  ven- 
dee as  absolute  owner,  discharged  of  all  lien  for  the  price  on  the  part 
of  the  vendor,  and  an  ultimate  acceptance  and  receiving  of  the  prop- 
erty by  the  vendee,  so  unequivocal  that  he  shall  have  precluded  himself 
from  taking  any  objection  to  the  quantum  or  quality  of  the  goods  sold. 
Chitty  on  Contracts,  390,  and  cases  cited ;  Hilliard  on  Sales,  135,  and 
cases  cited ;  10  Bing.  102,  384.  But  will  proof  of  words  alone  shew 
a  delivery  and  acceptance  from  which  consequences  like  these  may  be 
reasonably  inferred,  —  especially  if  those  words  relate  not  to  the  ques- 
tion of  delivery  and  acceptance,  but  to  the  contract  itself?  A.  and  B. 
verbally  contract  for  the  sale  of  chattels  for  ready  money ;  and  without 
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the  payment  of  any  part  thereof  A.  says,  "  I  deliver  the  property  to 
you,"  or  "  It  is  yours,"  but  there  are  no  acts  shewing  a  change  of  pos- 
session or  from  which  the  fact  may  be  inferred.  B.  refuses  payment. 
Is  the  rio-ht  of  the  vendor  to  retain  possession  as  a  lien  for  the  price 
gone?  Or  in  the  event  of  a  subsequent  discovery  of  a  defect  in  the 
guant'uni  or  quality  of  the  goods,  has  B.,  in  the  absence  of  all  acts  on 
his  part  shewing  an  ultimate  acceptance  of  the  possession,  concluded 
himself  from  taking  any  objection?  I  think  not.  As  Justice  Cowen 
remarks  in  the  case  of  Archer  v.  Zeh,  5  Plill,  205,  "  One  object  of  the 
statute  was  to  prevent  perjury.  The  method  taken  was  to  have  some- 
thing done,  not  to  rest  every  thing  on  mere  oral  agreement."  The  acts 
of  the  parties  must  be  of  such  a  character  as  to  unequivocally  place  the 
property  within  the  power  and  under  the  exclusive  dominion  of  the 
buyer.  This  is  the  doctrine  of  those  cases  that  have  carried  the  prin- 
ciple of  constructive  delivery  to  the  utmost  limit.  Thus  in  Searle 
V.  Keeves,  2  Esp.  R.  598,  a  case  which  arose  at  a  period  when  the 
English  courts  were  more  inclined  than  recently  to  allow  of  a  con- 
structive delivery  and  acceptance,  where  a  written  order  was  given  by 
the  seller  of  goods  to  the  buyer,  directing  the  person  in  whose  care  the 
goods  were  to  deliver  them,  which  order  was  presented  by  the  buyer, 
it  was  held  that  there  was  sufficient  delivery  within  the  statute.  So 
also  in  HolUngsworth  v.  Napier,  3  Gaines  R.  182,  where  the  vendor 
delivered  to  his  vendee  a  bill  of  parcels  for  goods  lying  in  a  public 
store,  together  with  an  order  on  the  storekeeper  for  their  delivery,  and 
the  vendee  upon  delivering  the  order  demanded  the  goods,  which  were 
turned  out  to  him,  and  he  paid  the  amount  of  the  storage,  marked  the 
bales  with  his  initials,  and  returned  them  to  the  custody  of  the  store- 
keeper, it  was  held  that  the  statute  was  satisfied.  But  in  cases  like 
these  it  would  seem  now  to  be  necessary  that  the  party  having  the 
custody  of  the  goods,  and  who  is  the  agent  of  the  vendor,  should  recog- 
nize the  order  given  to  the  purchaser,  and  assent  to  retain  the  goods 
for  him.  A  delivery  to  the  vendee  of  the  key  of  the  warehouse  in 
which  the  goods  are  lodged,  or  other  indicia  of  property,  where  goods 
are  ponderous  and  incapable  of  being  han<led  over  from  one  to  another, 
was  said  by  Lord  Kenyon  in  Chaplin  v.  Rogers,  1  East,  194,  to  be 
tantamount  to  an  actual  delivery.  In  Dodsley  v.  Varley,  12  Adol.  & 
Ellis,  632,  which  was  an  action  of  assumpsit  for  wool  bargained  and 
sold,  the  court  said :  "  We  think  that  upon  the  evidence  the  place  to 
which  the  wool  was  removed  may  be  considered  as  the  defendant's 
warehouse,  and  that  he  was  in  actual  possession  of  it  as  soon  as  it  was 
weighed  and  packed."  In  these  cases,  and  in  a  large  number  of  others 
that  might  be  cited,  the  circumstances  were  unequivocal  to  shew  not 
merely  a  delivery  to  and  acceptance  of  the  property  in  the  goods,  but, 
what  is  always  essential,  a  complete  acceptance  of  the  possession  by  the 
buyer.    The  facts  were  more  or  less  strong  in  the  several  cases,  but  the 
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acts  of  the  parties  can  scarcely  be  reconciled  with  any  other  presump- 
tion. 

On  the  other  hand,  where  the  acts  of  the  buyer  are  equivocal,  and  do 
not  lead  irresistibly  to  the  conclusion  that  there  has  been  a  transfer 
and  acceptance  of  the  possession,  the  cases  qualify  the  inference  to  be 
drawn  from  them,  and  hold  the  contract  to  be  within  the  statute.  In 
Baldey  v.  Parker,  2  B.  &  C.  37,  A.  purchased  of  B.,  a  trader,  several 
articles  amounting  in  the  whole  to  £70.  A.  marked  with  a  pencil  some 
of  the  articles,  saw  others  marked,  and  helped  to  cut  off  others.  He 
then  requested  that  a  bill  of  the  goods  might  be  sent  to  him,  which 
was  done,  together  with  the  goods ;  but  he  declined  to  accept  them.  It 
was  held  that  there  was  no  delivery  and  acceptance  to  take  the  case 
out  of  the  statute;  and  Lord  C.  J.  Abbott,  in  speaking  of  the  exception 
in  the  statute,  justly  remarked  that  "  it  would  be  difBcult  to  find  words 
more  distinctly  denoting  an  actual  transfer  of  the  article  from  the 
seller,  and  an  actual  taking  possession  of  it  by  the  buyer."  In  Carter 
V.  Toussaint,  5  Bam.  &  Aid.  855,  the  circumstances  were  that  a  horse 
was  sold  by  verbal  contract,  but  no  time  fixed  for  the  payment  of  the 
price.  The  horse  was  to  remain  with  the  vendor  for  twenty  days 
without  charge  to  the  vendee.  At  the  expiration  of  that  time  he  was 
sent  to  grass  by  order  of  the  vendee,  and  entered  as  one  of  the  vendor's 
horses.  The  court  held  that  there  was  no  acceptance  of  the  horse  by 
the  vendee  Avithin  the  meaning  of  the  statute.  In  Tempest  v.  Fitz- 
gerald, 3  Barn.  &  Aid.  680,  A.  agreed  to  purchase  a  horse  from  B.  for 
cash,  and  take  him  away  within  a  certain  time.  About  the  expiration 
of  that  time  A.  rode  the  horse  and  gave  directions  as  to  his  treatment, 
&c.,  but  requested  that  he  might  remain  in  the  possession  of  B.  for  a 
further  time,  at  the  expiration  of  which  time  he  promised  to  take  and 
pay  for  the  horse,  to  which  B.  assented.  The  horse  died  before  A. 
paid  the  price  or  took  it  away.  It  was  held  that  there  was  no  sufficient 
acceptance  of  the  horse  to  render  the  vendee  liable  for  the  price.  In 
Howe  V.  Palmer,  3  Barn.  &  Aid.  321,  a  vendee  publicly  agreed  at  a 
public  market,  with  the  agent  of  the  vendor,  to  pxirchase  twelve 
bushels  of  tares  (then  in  the  vendor's  possession,  constituting  part  of  a 
larger  quantity  in  bulk)  to  remain  in  the  vendor's  possession  until  called 
for.  The  agent  on  his  return  home  measured  and  set  apart  the  twelve 
bushels.  It  was  held  that  in  this  case  there  had  been  no  acceptance, 
and  the  action  would  not  lie.  In  Kent  v.  Huskinson,  3  B.  &  P.  233,  A. 
verbally  ordered  from  B.  a  bale  of  sponge,  which  was  sent.  The  bale 
was  opened  and  examined,  and  the  sponge  returned  by  A.,  who  at  the 
same  time  wrote  a  letter  to  B.  stating  that  he  disapproved  thereof  It 
was  held  that  A.  had  not  accepted  the  goods.  In  Proctor  v.  Jones, 
2  Car.  &  P.  532,  it  was  said  that  the  marking  of  casks  of  wine,  sold  by 
parol  and  lying  at  the  London  docks,  with  the  initials  of  the  purchaser 
at  his  request  and  in  his  presence,  was  not  a  sufiicient  acceptance 
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•within  the  statute,  at  least  if  the  time  of  payment  had  not,  when  the* 
casks  were  so  marked,  been  fixed.  In  Bailey  v.  Ogden,  3  John.  R. 
399,  an  agreement  with  the  vendor,  on  a  parol  contract  for  the  sale  of 
goods,  about  the  storage  of  the  goods,  and  the  delivery  by  him  of  the 
export  entry  to  the  agent  of  the  vendee,  were  held  not  to  be  sufficiently 
certain  to  amount  to  a  constructive  delivery  or  to  afford  an  indicium 
of  ownership.  Other  comparatively  recent  English  and  American 
cases  might  be  cited,  shewing,  as  has  been  said  by  Mr.  Justice  Cole- 
ridge, that  "  the  tenor  of  modern  decisions  is  to  give  to  the  words  of 
the  statute  their  fullest  effect,  and  not  to  allow,  so  far  as  it  is  possible, 
of  any  constructive  deliveries  and  acceptances." 

I  think  I  may  afiirm  with  safety  that  the  doctrine  is  now  clearly 
settled  that  .there  must  not  only  be  a  delivery  by  the  seller,  but  an 
ultimate  acceptance  of  the  possession  of  the  goods  by  the  buyer,  and 
that  this  delivery  and  acceptance  can  only  be  evinced  by  unequivocal 
acts  independent  of  the  proof  of  the  contract.  But  if  the  principles  to 
be  deduced  from  the  recent  decisions  were  otherwise,  I  should  not  be 
disposed,  in  the  face  of  the  plain  and  obvious  meaning  of  the  statute,  to 
follow  them.  The  Statute  of  Frauds  of  29  Car..2  (and  it  is  in  substance 
re-enacted  in  this  State)  was  justly  pronounced  nearly  half  a  century 
since,  by  an  eminent  British  judge,  "  one  of  the  wisest  laws  in  the 
statute-book.''  Its  provisions  apjDly  with  singular  wisdom  and  benefi- 
cence "  to  the  daily  contracts  and  practical  affairs  of  mankind,"  relieving 
them  of  vagueness  and  uncertainty,  and  cheeking  to  some  extent  "the 
restless  and  reckless  spirit  of  litigation."  Whilst  this  meritorious  law 
is  in  the  statute-book  it  is  our  business  to  enforce  it  in  good  faith,  and 
according  to  its  plain  letter  and  spirit,  without  studying  to  fritter  away 
its  vitality  in  the  attempt  to  uphold  contracts  which  by  its  provisions 
are  clearly  void. 

I  am  of  the  opinion  that  the  judgment  of  the  Supreme  Court  should 
be  reversed. 

RuGGLEs,  Jones,  and  Johnson,  JJ.,  concurred. 

Jewett,  C.  J.,  and  Geat,  J.,  delivered  opinions  in  favor  of  affirming 
the  judgment.  Judgment  reversed. 
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H.  F.  &  L.  SEYMOUR  v.  DAVIS. 

Superior  Court  of  the  City  op  New  York,  November  8,  9,  and 
December  16,  1848. 

[Reported  in  2  Sandford,  239.] 

Assumpsit  for  the  price  of  one  hundred  barrels  of  cider,  delivered 
by  the  plaintiffs  to  the  defendant  on  or  about  March  25th,  1847.  At 
the  trial  before  Sandford,  J.,'  in  April  last,  the  plaintiffs,  who  resided  at 
Hartford,  Connecticut,  proved  the  delivery  of  the  cider  to  the  defend- 
ant in  New  York,  and  that  the  latter  was  to  pay  four  dollars  per  barrel 
in  a  note  at  sixty  days. 

The  defendant  then  proved  that  in  ISTovember,  1846,  a  verbal  agree- 
ment was  made  between  him  and  the  plaintiffs  by  which  they  agreed 
to  deliver  to  him  in  New  York  from  five  to  eight  hundred  barrels  of 
cider  during  the  fall  and  spring  following,  of  the  best  quality,  in  chest- 
nut barrels,  at  such  times  and  in  such  quantities  or  shij)ments  as  the 
plaintiffs  could  make  it  convenient  to  send,  for  which  the  defendant 
agreed  to  pay  four  dollars  per  barrel  by  remitting  to  the  plaintiffs  his 
indorsed  note  at  sixty  days  for  the  amount  of  each  shipment  as  the 
same,  should  be  received  by  him.  The  business  of  the  plaintiffs  at  the 
time  of  these  transactions  was  buying  cider  of  farmers  who  made  it, 
and  refining  and  selling  it.  They  delivered  several  parcels  of  cider  to 
the  defendant  after  making  the  agreement  and  prior  to  the  delivery  of 
that  in  question,  for  each  of  which  he  gave  the  indorsed  note  stipulated 
in  the  agreement. 

The  quantity  of  no  one  of  these  previous  deliveries  was  shown,  nor 
the  aggregate  quantity.  The  notice  attached  to  the  defendant's  plea 
claimed  that  280  barrels  in  all  had  been  delivered  under  the  con- 
tract. 

The  defendant  offered  evidence  to  prove  that  part  of  the  cider 
delivered  before  the  receipt  of  the  hundred  barrels  in  question  turned 
out  to  be  a  bad  article,  becoming  thick  and  milky  and  having  a  bad 
smell ;  and  that  he  could  not  sell  a  part  of  it  by  reason  of  such  defect 
of  quality,  and  lost  the  price  of  other  parts  of  it  which  he  had  sold. 
The  defendant  claimed  to  recoup  his  damages  sustained  by  reason  of 
the  bad  cider  so  delivered  to  him  prior  to  March,  by  having  the  same 
deducted  from  or  applied  to  extinguish  the  price  of  the  one  hundred 
barrels  in  question.  The  plaintiffs  objected  to  the  evidence,  and  the 
judge  excluded  it. 

The  defendant  then  gave  evidence  to  show  that  the  hundred  barrels 
was  in  part  defective,  and  that  he  sustained  damages  thereby.  The 
judge  instructed  the  jury  that  the  plaintiffs  were  entitled  to  recover 
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the  actual  value  of  the  one  hundred  barrels  of  cider  at  the  time  it  was 
delivered.  The  jury  rendered  a  verdict  for  the  jjlaintiffs  for  $316.50. 
The  defendant  moves  for  a  new  trial  on  a  bill  of  exceptions. 

C.  D.  and  C.  JDawton,  for  the  defendant. 

t/i  IT.  Raymond^  for  the  plaintiffs. 

By  the  Couet.  Saxuforb,  J.  The  defendant  makes  a  point 
that  the  cider  contracted  to  be  delivered  was  not  susceptible  of  de- 
livery at  the  time  the  contract  was  made,  but  was  to  be  bought  of 
farmers  by  the  plaintiffs,  and  prejDared  for  market  by  refining  it,  &c. ; 
and  therefore  the  agreement  was  one  for  work  and  labor,  and  not 
within  the  Statute  of  Frauds. 

The  law  is  perfectly  well  settled,  both  here  and  in  England,  that  this 
was  a  contract  for  the  sale  of  goods.  Downs  v.  Ross,  23  Wend.  270 ; 
Garbutt  V.  Watson,  5  B.  &  Aid.  613.  There  is  no  doubt  that  the 
agreement  in  question  was  void  by  the  statute. 

It  was  proA'ed  that  the  jilaintiffs  proceeded  to  make  deliveries  of 
cider  at  several  difterent  times  between  November  and  April,  all  of 
which  were  paid  for  as  delivered,  excejjt  the  hundi-ed  barrels  for  which 
this  suit  was  brought,  and  which  were  delivered  in  March  or  early  in 
April.  There  is  no  evidence  sliowing  what  quantity  was  delivered  on 
the  several  occasions  prior  to  the  last ;  but  it  was  not  pretended  that 
the  entire  quantity  received  by  the  defendant  was  equal  to  the  smallest 
quantity  specified  in  the  contract  of  sale.  The  notice  attached  to  the 
defendant's  plea  states  that  280  barrels  were  delivered  in  the  whole, 
and  the  i)roof  falling  short  of  establishing  that  quantity  it  is  safe  to 
assume  that  not  more  than  half  of  the  smallest  quantity  contracted 
for  was  ever  forwarded  by  the  plaintiffs.  On  the  proof  given  the 
defendant  contends,  first,  that  the  delivery  and  acceptance  of  these 
several  lots  or  portions  of  the  cider  took  the  contract  out  of  the 
statute ;  second,  that  whether  originally  void  or  not  it  has  been  per- 
formed by  both  parties  without  objection,  and  neither  party  can  now 
avail  himself  of  the  statute  to  avoid  any  liability  he  may  have  incurred 
in  that  performance  ;  third,  that  the  whole  should  be  regarded  as  one 
transaction  growing  out  of  one  contract,  and  any  loss  or  damage  the 
defendant  may  have  sustained  by  defects  in  any  part  of  the  cider 
in  any  of  the  lots  deh\-ered  ought  to  be  allowed  to  him  by  way  of 
recoupment  against  the  price  of  the  same  or  any  other  of  the  lots  or 
parcels. 

1.  As  to  the  defendant's  first  proposition.  It  is  true  that  where  an 
order  for  goods,  or  a  contract  for  the  sale  of  goods,  embraces  several 
distinct  lots  or  parcels,  and  a  part  of  the  goods  is  delivered  and 
accepted  at  the  time  of  the  sale,  the  contract  is  not  within  the  statute. 
What  will  be  deemed  a  cotemporary  delivery  it  is  foreign  to  our 
present  purpose  to  inquire.  Whenever  the  question  has  been^presented 
on  such  a  contract,  the  effort  has  been  to  establish  that  there  were 
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separate  and  distinct  sales  of  the  respective  parcels.  If  the  court 
ascertained  that  it  was  a  single  sale,  though  consisting  of  several 
articles,  it  has  been  uniformly  held  that  the  statute  did  not  apply  where 
a  part  had  been  received  and  accepted.  This  was  the  ground  of  the 
decision  in  the  most  recent  as  well  as  the  strongest  case  we  have  seen, 
Scott  V.  The  Eastern  Counties  Railway  Company,  12  Mees.  &  W.  33. 
There  the  contract  was  for  lamps  ;  one  of  which,  a  very  large  and 
peculiar  lamp,  for  a  junction,  was  to  be  manufactured,  and  required  a 
long  time  for  its  completion.  All  the  others  were  delivered  at  or  about 
the  time  of  the  contract.  The  acceptance  of  those  was  held  to  satisfy 
the  Statute  of  Frauds  as  well  as  tlie  Statute  9  Geo.  IV.  c.  14,  §  7,  ex- 
tending its  provisions  to  contracts  for  goods  subsequently  to  be  made, 
because  the  whole  formed  one  entire  contract. 

The  case  of  Vincent  v.  Germond,  11  Johns.  283,  cited  by  the 
defendant,  does  not  decide  that  the  acceptance  of  a  part  after  the 
making  of  the  contract  will  relieve  it  from  the  operation  of  the  statute. 
It  was  decided  that  there  was  a  sufficient  delivery  to  take  the  case  out 
of  the  statute,  meaning  at  the  time  of  the  sale.  This  is  apparent  from 
a  careful  examination  of  the  case,  which  was  submitted  without  argu- 
ment, and  is  very  briefly  stated  by  the  reporter.  When  the  sale  was 
made,  the  four  oxen  were  in  the  plaintiff's  clover-field,  and  he  said  he 
had  had  one  or  two  injured  by  feeding  there.  The  defendant  said  he 
would  take  them  at  his  own  risk,  and  they  must  remain  where  they 
were  till  he  completed  his  drove,  when  he  would  take  them  away.  A 
short  time  after  he  came  and  took  away  three  of  them,  without  saying 
any  thing  to  the  plaintifi".  The  fourth  had  died  in  the  mean  time  from 
eating  clover.  The  court  said  the  taking  them  in  this  mode,  with 
what  occurred  at  the  sale,  warranted  the  inference  of  a  delivery ;  that 
the  defendant  dealt  with  the  oxen  as  his  own,  and  as  if  in  his  actual 
possession,  in  vutue  of  the  original  contract  and  transfer  of  the 
property. 

We  can  find  no  authority  for  saying  that  a  parol  agreement  to 
deliver  goods  at  a  future  time  becomes  valid  as  to  the  whole  by  the 
delivery  of  a  portion  at  or  subsequent  to  such  time.  It  is  stated  in 
one  approved  treatise,  as  the  result  of  the  decisions  in  England,  that 
■  where  the  contract  is  to  deliver  goods  in  parts  or  parcels  at  difierent 
intervals,  at  a  certain  price  for  each  jDart,  although  the  contract  may  be 
void  for  want  of  writing  as  regards  the  executory  part  of  it,  yet  the 
prices  of  the  parts  actually  received  are  recoverable  under  a  count  for 
goods  sold.  Chitty  on  Cont.  396.  We  will  not  stop  to  inquire  how 
far  this  is  correct  as  to  the  price,  or  whether  the  recovery  must  not  be 
on  a  quantum  meruit.  We  need  only  say  that  no  authority  goes 
further  than  this,  and  this  does  not  go  far  enough  to  sustain  the  defend- 
ant's position. 

In  Mavor  v.  Pyne,  3  Bing.  285,  where  the  agreement  was  for  an 
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illustrated  publication,  to  be  issued  in  twenty-four  monthly  numbers,  at 
a  guinea  a  number,  and  was  void  by  the  statute,  it  was  held  the  pub- 
lisher could  recover  for  the  numbers  actually  delivered.  The  court 
said  he  could  not  recoAcr  on  the  original  contract,  but  he  was  entitled 
to  be  paid  for  the  numbers  received  by  the  defendant;  that  the  • 
parties  meant  each  number  was  to  be  paid  for  as  it  came  out,  and 
the  subscription  was  to  be  considered  as  a  divisible  contract. 

Chief  Baron  Hale  in  1662  held  that  several  deliveries  made  under 
an  entire  agreement,  if  severally  accepted,  made  so  manj'  several  con- 
tracts. Barker  v.  Sutton,  1  Campb.  N.  P.  55,  note.  And  see  to  the 
same  effect,  Bowker  v.  Hoyt,  18  Pick.  555. 

Recurring  to  the  agreement  before  us,  it  was  for  the  dehvery  of 
from  five  to  eight  hundred  barrels  of  cider  during  the  ensuing-  five  or 
six  months,  in  such  quantities  or  shipments  as  the  sellers  might  find 
convenient,  at  the  price  of  four  dollars  per  barrel,  to  be  paid  for  each 
shipment  when  received  in  an  indorsed  note  at  sixty  days.  There  was 
no  written  evidence  of  the  contract  nor  payinent  of  any  part  of  the 
price.  There  was  no  acceptance  or  receipt  of  the  goods  by  the  buyer ; 
and  by  its  stipulations  there  was  to  be  no  delivery  of  any  until  an 
undefined  future  period. 

I^ow  the  statute  declares  such  a  contract  to  be  absolutely  void.  It 
was  undeniably  void  when  it  was  made,  and  for  the  month  or  two 
intervening  between  tliat  time  and  the  first  delivery  of  the  cider.  Did 
the  acceptance  of  that  first  parcel  breathe  into  this  void  contract  the 
breath  of  life,  and  make  it  valid  for  the  whole  quantity  of  goods  em- 
braced in  it? 

We  cannot  so  regard  the  effect  of  such  partial  delivery.  We  think 
the  contract,  if  ^'oid  when  it  is  made,  can  never  become  a  valid  agree- 
ment. Subsequent  acts  may  establish  a.  new  contract  of  sale  between 
the  parties,  either  express  or  implied,  and  embodying  more  or  less  of 
the  terms  of  the  original  arrangement ;  but  they  cannot  reanimate  the 
previous  void  agreement.  For  each  delivery  of  cider  the  sellers  were 
entitled  to  be  paid ;  not  by  foi'ce  of  the  void  contract  of  sale,  but  by 
force  of  a  new  one,  founded  on  the  receipt  and  acceptance  of  the 
specified  goods. 

If  the  delivery  of  the  first  parcel  of  cider  established  the  entire 
agreement,  it  would  follow  that  if  the  sellers  had  declined  to  deliver 
any  more  the  buyer  could  have  sued  them,  and  recovered  damages 
for  its  breach ;  and  if  the  buyer  had  refused  to  receive  the  residue  of 
the  five  hundred  barrels,  the  sellers  could  have  enforced  the  sale  by 
action  against  him.  These  are  necessary  and  inevitable  consequences 
resulting  from  the  effect  claimed  to  be  given  to  the  acceptance  of  a 
part  of  the  cider  under  this  once  void  agreement ;  for  it  cannot  be . 
revived  partially  by  such  an  act.  It  is  entire  and  valid  or  it  is  all 
alike  null  and  inoperative.     The  defendant's  counsel  were  unwilling  to 
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maintain  that  such  an  acceptance  of  a  part  would  enable  either  party 
to  enforce  the  agreement  as  to  the  residue  ;  but  we  think  this  position 
must  be  maintained,  or  the  whole  argument  fails. 

Our  view  of  the  law  is,  that  the  agreement  made  between  the  par- 
ties in  November  was  void,  and  was  never  capable  of  being  enforced 
by  either  party;  that  the  delivery  and  acceptance  of  the  several 
shipments  of  cider,  forwarded  under  the  agreement  or  in  consequence 
of  it,  made  so  many  several  and  distinct  contracts  of  sale,  upon  each 
of  which  each  party  had  all  the  actions  and  remedies  incident  to  a 
sale.  The  plaintiffs  could  recover  the  value  of  each  shipment  upon  its 
being  accepted,  and  the  defendant  could  reduce  or  defeat  the  recovery 
by  proving  fraud  or  any  other  defect  in  the  sale. 

2.  The  defendant's  next  ground  was  that,  although  the  contract 
were  void,  it  has  been  performed  by  both  parties  without  objection ; 
and  neither  party  can  now  set  up  the  statute  to  avoid  any  liability  he 
may  have  incurred  in  that  performance. 

As  to  this  point  it  is  not  coiTect  to  assume  that  the  contract  has 
been  performed.  It  never  was  performed  to  the  extent  of  half  of  the 
stipulated  quantity.  We  have  already  said  that  in  respect  of  each 
shipment  accepted,  each  party  had  a  perfect  remedy  as  upon  a  valid 
sale  and  purchase  of  the  quantity  contained  in  such  shipment.  Neither 
party  could  set  up  the  Statute  of  Frauds  to  defeat  or  impair  the  rem- 
edy of  the  other  for  or  upon  such  shipment,  for  the  plain  reason  that 
the  statute  had  nothing  to  do  with  it.  It  was  simply  a  sale  of  so  much 
cider  delivered  and  accepted  at  the  time.  But  we  cannot  assent  to  the 
proposition  intended  by  the  defendant  in  his  point,  that,  because  the 
contract  though  void  has  been  performed  in  part,  to  the  extent  of 
such  performance  it  is  to  be  deemed  an  entire,  single,  and  valid  con- 
tract, upon  the  terms  stipulated  in  November,  for  all  the  cider  deliv- 
ered between  November  and  May.  This  would  be  doing  violence  to 
the  Statute  of  Frauds,  and  the  reasons  we  have  given  show  that  it  can- 
not be  maintained  as  law.  Each  shipment  must  be  regarded  as  a  sale 
by  itself  of  the  quantity  accepted,  independent  of  the  previous  void 
contract. 

3.  The  defendant's  third  proposition,  that  the  whole  of  the  ship- 
ments should  be  regarded  as  one  transaction  growing  out  of  one 
contract  is  inadmissible  upon  the  same  grounds  which  we  have  stated 
in  examining  the  previous  points.  The  one  contract  relied  upon  to 
bring  all  these  shipments  together  was  void,  and  therefore  was  no  con- 
tract, and  each  must  stand  or  fall  by  itself  As  they  were  distinct 
sales,  they  cannot  be  regarded  as  one  transaction,  so  as  to  entitle  the 
defendant,  in  a  suit  for  the  price  of  the  last  parcel  delivered,  to  have 
allowed  to  him  his  damages  growing  out  of  any  of  the  previous  deliv- 
eries. The  defendant  does  not  ask  to  set  off  these  damages ;  and,  the 
doctrme  of  recoupment  is  limited  to  damages  arising  from  or  growing 
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out  of  the  contract  upon  which  the  action  is  brought.     Cram  v.  Dresser, 
2  Sandf.  120. 

This  disposes  of  the  principal  questions  raised  at  the  trial.  The 
objections  to  the  judge's  charge  are  untenable.  There  was  no  dis- 
puted fact  in  respect  of  the  delivery  of  the  cider ;  and  whether  the 
last  was  a  separ.ite  transaction  or  not  was  a  question  of  law,  and  as 
such  it  has  been  argued  and  considered.  As  to  the  instruction  rela- 
tive to  the  offer  to  return  the  cider  last  delivered,  it  was  entirely  cor- 
rect. The  oifer  referred  to  by  the  witnesses  was  nearly  a  month  after 
its  receipt,  and  related  to  fifteen  or  twentj»  barrels  only,  out  of  one 
hundred  delivered.  In  the  view  we  have  taken  of  the  law,  the  charge 
was  decidedly  favorable  to  the  defendant. 

Motion  for  new  trial  denied} 


THE    FROSTBURG    MINING  COMPANY  v.  THE    NEW 
ENGLAND   GLASS    COMPANY. 

Sdpremb   Judicial  Court  op   Massachusetts,  November  Term, 

1851. 

\Jip.porled  in  9  Cushing,  115.] 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered,  to 
which  the  defendants  pleaded  the  general  issue.  It  was  tried  in  this 
court  before  Bigelow,  J.,  and  reported  by  him  to  the  full  court. 

The  facts  are  siifRciently  stated  in  the  judgment.  If  the  court  shall 
be  of  opinion  that  upon  the  facts  stated  there  was  a  sufficient  acceptance 
by  the  defendants  of  the  coal  to  satisfy  the  Statute  of  Frauds,  the  case 
shall  be  referred  to  an  assessor  to  determine  the  amount  of  damages ; 
otherwise  the  plaintiffs  shall  become  nonsuited. 

I.  J.  Austin,  for  the  plaintiffs,  cited  Rev.  Sts.  c.  74,  §  4 ;  29  Car.  IL 
c.  3,  §  17 ;  Morton  v.  Tibbett,  15  A.  &  E.  {is.  s.)  428  ;  Snow  v.  War- 
ner, 10  Met.  132  ;  Hart  v.  Sattley,  3  Campb.  528  ;  Anderson  v.  Hodg- 
son, 5  Price,  630;  Addison  on  Contracts,  71 ;  Clark  v.  Baker,  11  Met. 
186;  Hanson  v.  Armitage,  5  B.  &  Aid.  557;  Norman  v.  Phillips,  14 
xM.  &  W.  277;  Irvine  v.  Stone,  6  Cush.  508;  Acebal  v.  Levy,  10 
Bing.  376 ;  Coxe  v.  Harden,  4  East,  211 ;  Stanton  v.  Eager,  16  Pick. 
467. 

E.  Buttriclc,  for  the  defendants,  cited  Snow  v.  Warner,  10  Met.  132; 
Nicholle  v.  Plume,  1  C.  &  P.  272;  Astey  v.  Emery,  4  M.  &  S.  262; 
Htmson  v.  Armitage,  5  B.  &  Aid.  557 ;  Jordan  v.  Norton,  4  M.  &  W. 
•  See  Sale  v.  Darragli,  2  Hilton,  184 ;  Chapin  u.  Potter,  1  id.  366.  —Ed. 
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155 ;   SMndlei-  v.  Houston,   1    Comst.  261 ;   Jolinson   v.  Dodgson,  2 
M.  &  W.  656 ;  Acebal  v.  Levy,  10  Bing.  376. 

Fletchee,  J.  This  is  an  action  of  assumpsit  for  goods  sold  and 
delivered.  Upon  the  trial  it  appeared  by  the  testimony  of  Mr.  Addi- 
son Child  that  he  was  the  agent  of  the  plaintiffs,  who  did  their  busi- 
ness in  Baltimore,  Maryland;  that  about  the  19th  March,  1849,  he 
received  from  the  agent  of  the  defendants,  who  do  their  business  in 
Cambridge  and  Boston,  a  verbal  order  for  a  cargo  of  coal,  to  be  shipped 
by  the  plaintiffs  from  Baltimore  in  a  vessel  drawing  not  more  than  ten 
feet  of  water,  at  a  freight  not  over  $2.25  a  ton.  This  order  the  wit- 
ness forwarded  to  the  agent  of  the  plaintiffs  in  Baltimore ;  and  on  the 
14th  April,  1849,  the  cargo  was  shipped  on  board  a  schooner  which 
drew,  when  fully  loaded,  nine  feet  and  nine  inches  only. 

By  the  bill  of  lading  the  cargo  was  consigned  to  Mr.  Child  the 
plaintiffs'  agent,  or  his  order,  for  the  defendants.  This  bill  of  lading 
was  foi-warded  by  the  plaintiffs  to  Mr.  Child,  and  received  by  him  in 
due  course  of  mail  on  the  16th  or  17th  of  April,  and  specified  the 
freight  to  be  $2.45  a  ton.  On  the  day  it  was  received  it  was  indorsed 
by  Child,  and  together  with  a  bill  of  the  coal  left  by  him  in  the  count- 
ing-room of  the  defendants'  agent,  who  was  at  that  time  absent.  As 
soon  as  the  defendants'  agent  returned,  he  sent  back  the  bill  of  lading 
and  refused  to  receive  the  coal. 

The  said  bill  for  the  coal  reduced  the  price  twenty  cents  a  ton,  so 
that  the  freight  on  the  same,  to  be  paid  by  the  defendants,  need  not 
exceed  their  limits  of  $2.25  a  ton. 

On  the  passage  from  Baltimore  to  Boston  the  vessel  in  which  the 
coal  was  shipped  foundered.  After  being  raised  and  repaired,  she 
arrived  in  Boston,  when  the  plaintiffs  by  their  aforesaid  agent  tendered 
the  coal  to  the  defendants,  who  refused  to  receive  it. 

It  was  proved  on  the  trial  that,  by  the  usage  of  the  coal  trade 
between  Baltimore  and  Boston,  when  coal  is  ordered  in  Boston  from 
Baltimore  the  delivery  of  it  on  board  a  vessel  consigned  to  the  person 
ordering  it  is  a  compliance  with  the  order,  and  the  coal  is  thereafter 
at  the  risk  of  the  jDarty  ordering  it. 

The  defence  is  that,  according  to  the  provisions  of  the  Statute  of 
Frauds,  this  being  a  contract  for  the  sale  of  goods,  wares,  and  mer- 
chandise, for  the  price  of  fifty  dollars  or  more,  and  there  being  no  note 
or  memorandum  of  the  bargain  in  writing,  the  contract  was  not  bind- 
ing unless  the  purchaser  shall  accept  and  receive  part  of  the  goods,  or 
give  something  in  earnest  to  bind  the  bargain  or  in  part  payment. 

There  was  nothing  given  in  earnest  or  in  part  payment.  The  only 
question  is,  whether  the  defendants  did  accept  and  receive  the  goods 
or  any  part  of  them. 

That  there  was  no  actual  manual  taking  or  occupation  of  the  coal 
by  the  defendants,  is  quite  clear. 

VOL.  I.  20J 
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As  soon  as  the  defendants'  agent  had  knowledge  'that  the  bill  of  lad- 
ing was  left  at  his  counting-room,  he  forthwith  sent  it  back  to  the 
plaintiffs'  agent,  and  expressly  refused  to  receive  the  coal.  When  the 
coal  arrived  and  was  tendered  to  the  defendants'  agent  he  at  once 
refused  to  receive  it ;  so  that  the  defendants  have  promptly  repelled 
all  attempts  to  make  an  actual  delivery  of  the  coal  to  thera,  and  have 
promptly  refused  to  accej^t  and  receive  the  coal  or  any  part  of  it. 

But  the  learned  counsel  for  the  p)laintiffs  maintains  with  much  abil- 
ity that  it  is  not  necessary  that  there  should  be  an  actual  manual  tak- 
inc;  or  occupation  of  the  coal,  l-)ut  that  there  may  be  a  constructive 
accepting  and  receiving,  and  that  the  receiving  on  board  the  vessel  was 
a  sufficient  accepting  and  receiving  by  the  defendants. 

The  proposition  of  the  plaintiffs'  counsel,  that  there  may  be  a  con- 
structive accepting  and  receiving,  or  a  receiving  without  the  actual 
manual  occupation  by  the  purchaser,  seems  to  be  well  sustained  by  the 
authorities.  Therefore  in  many  cases  it  is  made  a  question  to  the 
jury,  whether  the  purchaser  by  his  mode  of  acting  or  forbearing  to  act, 
or  by  some  acquiescence,  has  not  accepted  the  goods,  though  there  has 
been  no  actual  manual  taking  and  occujjation  of  them  by  him. 

The  further  proposition  of  the  learned  counsel  for  the  plaintiffs,  that 
the  acceptance  and  receipt,  to  satisfy  the  Statute  of  Frauds,  are  not 
such  as  to  preclude  the  purchaser  from  afterwards  objecting  to  the 
quantity  or  quality  of  the  goods,  is  certainly  fully  sustained  by  the  case 
of  Morton  v.  Tibbett,  15  Adol.  &  Ellis,  (n.  s.)  428. 

This  case  in  this  particular  differs  from  many  previous  cases,  which 
arc  all  carefully  referred  to  and  commented  on  by  the  Chief  Justice  of 
the  Queen's  Bench,  in  delivering  the  opinion  of  the  court. 

In  Morton  v.  Tibbett  the  receipt  of  the  goods  is  considered  as  a  sub- 
stitute for  writing,  leaving  to  the  purchaser  the  same  right  to  object 
that  the  contract  has  not  been  complied  with  which  he  would  have  if 
the  contract  had  been  in  writing. 

The  other  and, most  material  proposition  on  behalf  of  the  plaintiffs, 
that  the  coal  when  delivered  on  board  the  vessel  was  accepted  and 
received  by  the  defendants  within  the  provision  of  the  statute,  remains 
to  be  considered. 

That  a  delivery  to  a  carrier  is  not  sufficient  to  satisfy  the  statute,  as 
a  general  proposition,  is  undoubtedly  true,  and  is  very  properly  admitted 
by  the  plaintiffs'  counsel.  But  it  is  maintained  that  the  master  of  the 
vessel,  under  the  particular  circumstances  of  the  case,  was  an  agent  to 
accept  to  satisfy  the  statute,  because  in  the  first  place  he  was  a  carrier 
nominated  by  the  defendants.  But  the  facts  shew  that  the  verbal 
order  of  the  defendants  was  merely  to  have  the  coal  shipped  by  the 
plaintiffs  from  Baltimore  in  a  vessel  drawing  not  more  than  ten  feet  of 
water,  at  a  freight  not  over  $2.25  a  ton.  No  reference  was  made  to 
any  particular  vessel  or  master.     Even  this  very  general  order  was  not 
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complied  with  by  the  plaintiffs,  as  the  freight  'w^as  $2.45  a  ton  instead 
of  $2.25  as  was  ordered. 

This  departure  in  the  price  of  the  freight  would  perhaps  of  itself 
be  sufficient  to  exempt  the  defendants  from  the  liability  to  take  and 
pay  for  the  coal.  But  it  is  not  necessary  to  put  the  case  on  that  grovind, 
or  attach  any  importance  to  that  point. 

The  order  as  to  a  vessel  was  very  general,  referring  to  no  particular  ves- 
sel or  master,  specifying  only  the  draught  of  water  and  price  of  freight. 

The  master  was  merely  a  carrier,  and  the  taking  by  him  would  in  no 
sense  and  upon  no  principle  be  regarded  as  a  receipt  by  the  vendee. 

The  case  of  Morton  v.  Tibbett  was  much  stronger  than  the  present. 
There  the  defendant  himself  sent  a  particular  lighterman  to  receive 
the  wheat.  But  the  delivery  to  the  lighterman  was  not  considered  to 
be  a  receipt  by  the  vendee,  though  other  acts  of  the  vendee  tending 
to  shew  an  acceptance  by  him  were  regarded  as  sufficient  -to  justify  a 
verdict  for  the  plaintiff. 

So  also  in  Bushel  and  others  v.  Wheeler,  which  is  reported  in  connec- 
tion with  Morton  v.  Tibbett,  the  vendee  ordered  the  goods  to  be  for- 
warded by  a  particular  sloop.  Yet  the  delivery  on  board  the  sloop 
was  not  regarded  as  a  receipt  by  the  vendee  within  the  statute,  though 
the  subsequent  acts  and  forbearing  to  act  on  the  part  of  the  vendee 
were  held  to  be  sufficient  to  go  to  the  jury,  to  find  an  actual  receipt  by 
the  vendee. 

It  is  therefore  quite  clear  that  a  delivery  on  board  the  vessel  in  this 
case  cannot  be  regarded  as  a  receipt,  within  the  provision  of  the  stat- 
ute, by  the  vendee,  on  the  ground  that  the  defendant  ordered  the  coal 
to  be  forwarded  in  that  way. 

But  it  is  further  maintained  for  the  plaintiff  that  the  master  of  the 
vessel  was  an  agent  to  accept  within  the  statute,  because  the  usage  of 
trade  made  him  such  in  the  coal  trade  between  Boston  and  Baltimore. 
The  usage  as  shewn  was  that  when  coal  is  ordered  in  Boston  from 
Baltimore  the  delivery  of  it  on  board  a  vessel  consigned  to  the  person 
ordering  it  is  in  compliance  with  the  order,  and  the  coal  is  thereafter 
at  the  risk  of  the  party  ordering  it. 

It  does  not  in  terms  appear  whether  or  not  this  usage  applies  to 
mere  verbal  orders,  which  are  invalid  by  the  Statute  of  Frauds. 

Nor  is  it  shewn  upon  what  ground  this  usage  can  be  set  up  and 
maintained  against  established  j)rovisions  and  principles  of  law.  Upon 
general  principles  of  mercantile  law,  when  a  person  accepts  a  written 
order  and  delivers  goods  on  board  a  vessel  according  to  the  order,  con- 
signed to  the  person  ordering  them  in  common  form,  they  are  then  of 
course  at  the  risk  of  the  consignee. 

When  orders  have  been  received  and  executed,  and  delivery  has 
been  made  to  the  master  of  the  ship,  and  bills  of  lading  signed  and 
forwarded,  the  seller  is  functus  officio  and  can  do  nothing  more,  except 
so  far  as  he  may  have  a  right  of  stoppage  in  transitu. 

S 
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It  is  unnecessary  to,  consider  how  far  there  could  be  any  usage  affect- 
ing the  rights  of  the  parties  in  this  case,  as  it  is  quite  clear  that  the 
case  is  not  within  the  usage  set  up  and  relied  iipon.  The  usage  is  said 
to  be  that,  when  coal  ordered  is  delivered  on  board  a  vessel  consigned 
to  the  party  ordering  it,  that  is  a  compliance  with  the  order,  and  the 
coal  is  thereafter  at  the  risk  of  the  party  ordering  it. 

But  in  the  present  case  the  coal  was  not  consigned  to  the  party 
ordering  it,  but  on  the  contrary  was  consigned  to  the  plaintiffs'  own 
agent.  By  the  bill  of  lading  the  coal  was  to  be  deli^'ered  to  Addison 
Child  or  his  assigns.  But  the  bill  of  lading  expressed  that  it  was  to 
be  delivered  to  Addison  Child  for  the  New  England  Glass  Company ; 
and  when  the  bill  of  lading  was  received  by  the  consignee  he  indorsed 
it  and  offered  it  to  the  defendants'  agent,  which  it  is  said  was  a  sub- 
stantial compliance  with  the  alleged  custom.  The  supposed  custom 
required  the  coal  to  be  consigned  to  the  defendants,  but  it  was  in  fact 
consigned  to  the  plaintiffs'  agent.  This,  so  far  from  being  a  substantial 
compliance  with,  was  the  widest  possible  departure  from  the  custom. 

The  bill  of  lading  gave  the  defendants  no  right  to  or  control  over 
the  coal,  and  when  indorsed  and  offered  to  the  defendants'  agent  was 
promptly  rejected. 

There  having  therefore  been  no  acceptance  of  the  coal  by  the 
defendants  to  satisfy  the  Statute  of  Frauds,  according  to  the  provision 
of  the  report  the  plaintiffs  must  become  nonsuit. 

Flahitiffs  nonsuit. 


Mcknight  v.  dunlop. 

New  York  Court  of  Appeals,  December  Term,  1851. 

[Eeported  in  1  Sdden,  537.] 

This  suit  was  commenced  by  Mc  Knight  against  Dunlop  in  the 
Mayor's  Court  of  the  city  of  Albany.  Mc  Knight  recovered  a  judg- 
ment in  that  court.  Dunlop  removed  the  cause  to  the  Supreme  Court 
by  a  writ  of  error,  where  the  judgment  of  the  Mayor's  Court  was 
affirmed.  From  the  latter  judgment  Dunlop  appealed  to  this  court. 
Mc  Knight  the  plaintiff  proved  on  the  trial  that  between  the  1st  and 
6th  of  June,  1844,  he  made  a  contract  with  Dunlop  the  defendant 
below  for  the  purchase  from  the  latter  of  5000  bushels  of  old  barley 
malt.  The  price  to  be  paid  by  Mc  Knight  for  the  malt  was  to  he 
governed  by  the  first  sale  made  by  Dunlop  in  the  city  of  Albany. 
Payments  were  to  be  made  by  Mc  Knight  in  his  own  note  at  three 
months  whenever  11000  worth  of  malt  was  delivered.    Mc  Knight 
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proved  that  Dunlop  delivered .  to  him  about  1400  bushels  of  this  malt 
in  diiFerent  portions  and  at  different  times  between  the  latter  part  of 
August  and  the  latter  part  of  September,  when  Dunlop  refused  to 
deliver  to  the  plaintiff  any  more  malt.  Shortly  after  this  refusal  the 
plaintiff  by  his  agent  demanded  from  the  defendant  the  delivery  of  the 
balance  of  the  malt.  The  price  of  malt  rose  soon  after  the  1st  of  June. 
The  defendant  moved  for  a  nonsuit  on  the  ground  that  no  valid  con- 
tract had  been  proved.  This  motion  was  denied.  The  defendant 
introduced  evidence  which  tended  to  shew  that,  after  he  refused  to 
deliver  to  the  plaintiff  the  balance  of  the  malt  under  the  contract  for 
5000  bushels,  the  plaintiff  and  defendant  made  another  contract  for 
3000  bushels,  including  what  the  former  had  previously  received.  This 
last  contract  was  to  be  reduced  to  writing ;  but  the  contract  never  was 
di'awn  up  and  executed  by  the  parties.^  .  .  .  The  Recorder  charge  (  the 
jury  that,  if  they  found  the  contract  for  5000  bushels  of  malt  had  been 
made  by  the  parties,  and  that  the  defendant  had  delivered  any  part 
of  the  5000  bushels  under  the  contract,  he  was  bound  to  deliver  the 
whole ;  and  the  plaintiff  was  entitled  to  recover  damages  for  the  non- 
delivery of  such  part  of  the  5000  bushels  as  had  not  been  delivered  ; 
and  the  measure  of  damages  consisted  solely  in  the  difference  between 
the  contract  price  and  the  market  price  of  the  malt  at  the  time  of  the 
defendant's  refusal  to  deliver ;  and  that  this  difference  was  all  which 
the  plaintiff  was  entitled  to  recover.  The  defendant  requested  the 
Recorder  to  charge  that,  if  the  jury  found  that  a  new  agreement  had 
been  made  between  the  parties  whereby  the  defendant  was  to  deliver 
to  the  plaintiff  3000  bushels  of  malt,  including  that  already  delivered, 
the  former  contract  was  rescinded,  and  the  plaintiff  was  not  entitled  to 
recover  damages  for  the  non-fulfilment  thereof.  The  Recorder  refused 
so  to  charge,  and  the  defendant's  counsel  excepted.  The  jury  found 
for  the  plaintiff  $581.82. 

S.  Stevens,  for  appellant.  I.  The  alleged  agreement  of  June,  1844, 
for  the  breach  of  which  the  plaintiff  claimed  to  recover,  was  void  by 
the  Statute  of  Frauds,  there  being  no  note  or  memorandum  of  it  in 
writing  subscribed  by  the  parties,  nor  any  part  of  the  barley  delivered 
by  the  defendant,  nor  any  part  of  the  purchase-money  paid  by  the 
plaintiff  at  the  time  when  the  alleged  agreement  was  made.  2  Rev. 
Sts.  136,  §  8  ;  Shindler  v.  Houston,  1  Comst.  263.  1.  There  is  no  pre- 
tence that  the  contract  was  in  writing,  or  that  any  part  of  the  pur- 
chase-money was  paid.  2.  A  delivery  of  part  of  the  barley  (if 
such  were  the  fact)  two  months  after  the  alleged  verbal  agTeement 
was  made,  would  not  make  the  contract  valid  so  that  an  action  could 
be  maintained  for  the  non-delivery  of  the  residue.  To  make  such  a 
.  contract  valid,  the  statute  requires  that  the  whole  or  a  part  of  the 
goods  or  chattels  sold  be  delivered  by  the  vendor  and  accepted  by 
1  The  parts  omitted  have  no  connection  with  the  Statute  of  Frauds.  -^  Ed. 
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the  vendee  at  the  time  of  the  contract.  3.  There  is  no  evidence  that 
any  part  of  the  barley  was  delivered  by  the  defendant  to  the  plaintiff 
under  the  alleged  contract ;  on  the  contrary  the  proof  shews  that  it 
was  not  so  dehvered.  The  Eecorder  therefore  erred  in  submitting  that 
question  to  the  jury.     2  Comst.  265. 

II.  The  Recorder  en-ed  in  refusing  to  charge  the  jury  that  if  they 
should  find  that  a  new  agreement  had  been  made  between  the  parties 
whereby  the  defendant  was  to  deliver  to  the  plaintiff  3000  bushels  of 
malt,  including  that  already  delivered,  such  new  agreement  rescinded 
the  former  contract.  The  necessary  legal  effect  of  such  new  contract 
was  an  abandonment  of  the  former  verbal  agreement.  No  right  of 
action  had  accrued  under  the  former  agreement  when  the  subsequent 
one  was  made.  But  if  it  were  otherwise,  it  was  entirely  competent 
for  the  parties  by  parol  to  rescind  or  abandon  the  former  verbal  agree- 
ment, and  substitute  another  in  its  place.  The  consideration  for  the 
subsequent  agreement  was  sufficient  to  sujoport  it.  .  .  . 

JV.  Hill,  Jr.,  for  respondent.  I.  The  contract  for  the  5000  bushels 
of  malt  was  not  void  by  the  Statute  of  Frauds,  a  part  of  the  malt 
having  been  accepted  and  received  by  the  buyer.  2  Rev.  Sts.  135-6, 
§  3,  subd.  2.  1.  The  acceptance  and  receipt  of  part  of  the  malt  was 
proved  by  several  witnesses,  and  the  jury  have  found  that  it  was 
delivered  under  and  in  jiursuance  of  the  contract.  2.  The  delivery 
need  not  take  place  at  the  time  of  the  contract,  but  if  made  under 
and  in  pursuance  of  it,  though  afterwards,  the  statute  is  satisfied. 
20  Wend.  61;  12  Metcalf,  428;  11  Mass.  6;  1  Pick.  480.  3.  Con- 
ceding that  the  contract  was  not  obligatory  until  the  first  deUvery 
under  it,  that  is  immaterial ;  the  question  being  whether  a  vaUd 
contract  existed,  not  when  it  Avas  made.  20  Wend.  61 ;  11  Mass. 
6,  8,  9. 

II.  The  court  l)elow  did  not  err  in  refusing  to  charge  the  jury  that 
the  making  of  the  pretended  new  agreement  precluded  a  recovery  for 
the  breach  of  the  previous  contract.  1.  There  was  no  evidence  of  the 
existence  of  a  new  agreement,  but  only  of  a  negotiation  on  the  sub- 
ject. It  was  expressly  understood  that  the  new  agreement  should  he 
reduced  to  writing.  Dunlop  promised  to  draw  it  up,  which  he 
neglected ;  and  it  was  therefore  "  inchoate  only,  and  had  no  binding 
eflBcacy  or  legal  existence."  7  Halst.  Rep.  177;  19  John.  205. 
2.  The  charge  requested  erroneously  assumed  that,  if  a  new  agreement 
was  made,  it  necessarily  extinguished  Mc  Knight's  right  of  action  for  a 
breach  of  the  former  one,  and  therefore  the  refusal  was  proper.  The 
right  of  action  having  once  vested  could  only  be  destroved  by  a 
release,  or  an  accord  and  satisfaction,  not  by  a  mere  executory  con- 
tract. 1  Hill,  488  ;  5  Hill,  76  to  78 ;  23  Wend.  306.  Where  a  cliarge 
is  requested  which  the  court  cannot  legally  sanction  without  altera- 
tion, it  may  be  refused  absolutely.  1  Peters,  328;  1  Hill,  347; 
3  Denio,  594,  598-9 ;  1  Comst.  79.  .  .  . 
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Paige,  J.  It  is  objected  on  the  part  of  the  defendant  to  the  plain- 
tiif 's  recovery  that  the  delivery  of  part  of  the  malt  after  the  time  of 
making  the  contract  did  not  take  it  out  of  the  Statute  of  Frauds.  The 
Revised  Statutes,  2  V.  136,  §  3,  provide  that  every  contract  for  the 
sale  of  goods,  &c.,  for  the  price  of  $50  or  more,  shall  be  void,  unless  — 
(1)  A  note  or  memorandum  of  the  contract  be  made  in  writing  and 
subscribed  by  the  parties  to  be  charged  thereby ;  or  (2)  Unless  the 
buyer  shall  accept  and  receive  part  of  the  goods,  &c. ;  or  (3)  Unless 
the  buyer  shall  at  the  time  pay  some  part  of  the  purchase-money.  If  part 
payment  of  the  purchase-money  is  relied  upon  to  except  tho  contract 
from  the  operation  of  the  statute,  it  must  by  the  terms  of  the  statute 
be  made  at  the  time  the  contract  is  entered  into.  But  when  the  validity 
of  the  contract  depends  upon  the  acceptance  and  receipt  of  a  part  of 
the  goods,  the  statute  omits  to  require  the  acceptance  and  receipt  to 
be  at  the  time  of  the  making  of  the  contract. 

The  old  Statute  of  Frauds  did  not  specify  the  time  when  either  the 
goods  were  to  be  accepted  and  received,  or  a  part  of  the  purchase- 
money  was  to  be  paid.  1  Rev.  L.  of  1818,  79,  §  15.  The  chapter  of 
frauds,  as  reported  by  the  Revisers,  required  as  well  the  acceptance  and 
receipt  of  a  part  of  the  goods  as  the  payment  of  a  part  of  the  purchase 
money  to  be  at  the  time  of  the  making  of  the  contract.  The  Legisla- 
ture struck  out  of  the  subdivision  as  reported,  in  relation  to  the  accept- 
ance and  receipt  of  a  part  of  the  goods,  the  words  "  at  the  time,"  which 
confined  the  acceptance  and  receipt  of  the  goods  to  the  time  the  con- 
tract was  entered  into.  (See  Report  of  Revisers.)  This  action  of  the 
Legislature  is  a  very  clear  indication  of  their  intention  to  provide  that  a 
contract  for  the  sale  of  goods  for  the  price  of  $50  or  more  should  be  valid 
if  a  part  of  the  goods  sold  were  accepted  and  received  under  and  in 
pursuance  of  the  contract,  although  after  the  time  of  the  making  of  it. 
And  this  is  the  judicial  construction  which  has  been  given  to  the  statute. 
In  Sprague  v.  Blake,  20  "Wend.  63,  Judge  Cowen,  with  the  concurrence 
of  his  associates,  held  that  the  statute  does  not  require  that  the  part 
acceptance  of  the  goods  should  be  at  the  time  the  oral  contract  is 
made.  He  says :  "  The  authorities  upon  the  Statute  of  Frauds  allow 
of  an  oral  order  at  one  day,  and  an  acceptance  at  another"  by  the 
purchaser  or  his  agent.  The  cases  of  Chaplin  v.  Rogers,  1  East,  192  ; 
of  Vincent  v.  Germond,  11  John.  283;  of  Jennings  v.  Webster,  7  Cow. 
262 ;  and  of  Cutwater  v.  Dodge,  &c.,  6  Wend.  397,  are  all  -authorities 
to  shew  that  a  subsequent  acceptance  and  receipt  of  a  part  of  the 
.  goods  under  a  parol  contract  make  the  contract  good  within  the 
Statute  of  Frauds.  It  was  held  by  the  Supreme  Judicial  Court  of 
Massachusetts  in  Thompson  v.  Alger,  12  Met.  435,  that  even  the  pay- 
ment of  a  part  of  the  purchase-money  after  the  time  of  entering  into 
the  parol  contract  takes  the  contract  out  of  the  operation  of  our  Stat- 
ute of  Frauds.    That  was  an  oral  contract  made  in  this  State  for  the 
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purchase  of  stock  of  the  Hudson  and  Berkshire  R.  R.  Co.  Dewey,  J., 
in  that  case  says  that  before  payment  of  a  part  of  the  purchase-money 
neither  party  would  he  bound  by  the  terms  of  the  oral  contract.  "The 
vendee  would  be  under  no  obligation  to  make  a  payment,  and  the 
vendor  under  no  obligation  to  receive  one.  But  when  actually  made 
and  accepted  with  the  full  concurrence  of  both  parties,  then  the  con- 
tract takes  effect ;  then  a  part  payment  of  the  purchase-money  has 
been  made,  and  then  the  parties  have  made  a  valid  contract."  If  the 
contract  is  not  in  law  deemed  to  be  made  until  the  part  payment  of 
the  i3urchise-money,  and  the  previous  invalid  oral  agreement  is  merely 
referred  to  to  ascertain  the  terms  of  the  subsequent  valid  contract,  the 
decision  of  the  Supreme  Judicial  Court  of  Massachusetts  may  be 
regarded  as  sound.  This  view  of  the  case  was  taken  by  that  court  in 
Whitwell,  &c.,  V.  Wyer,  11  Mass.  6,  and  in  Damon  v.  Osbom,  1  Pick. 
480.  In  Saunderson  v.  Jackson,  2  Bos.  &  Pul.  238,  the  court  connected 
a  letter  from  the  vendor  to  the  purchaser  with  a  j^revious  memorandum, 
not  signed  by  the  parties,  stating  the  terms  of  the  agreement,  in  order 
to  make  a  sufficient  written  note  or  memorandum  to  take  the  case  out 
of  the  Statute  of  Frauds.  The  oral  contract  may  be  considered  good 
as  a  proposition,  and  the  subsequent  delivery  and  acceptance  of  the 
whole  or  a  part  of  the  goods  as  an  acceptance  of  the  proposition,  and 
the  final  conclusion  of  a  valid  agreement.  In  such  case,  there  being  no 
statutory  inhibition,  it  is  admissible  to  connect  the  delivery  and  accept- 
ance with  the  previous  proposition  or  oral  contract,  in  order  to  make 
out  a  valid  contract. 

In  this  case  the  jury  having  found  that  the  part  delivery  of  the  malt, 
between  the  latter  part  of  August  and  the  latter  part  of  September, 
was  made  under  the  previous  oral  contract  for  the  sale  of  5000  bushels  of 
ma'lt,  that  contract  was  therefore  valid  within  the  Statute  of  Frauds. 

The  charge  of  the  Recorder  was  in  all  respects  correct.  His  instruc- 
tion to  tlie  jury  in  relation  to  the  rule  of  damages  was  in  strict  accord- 
ance with  the  authorities.  The  plaintiff  was  entitled  to  recover  as 
damages  the  difference  between  the  contract  price  of  the  balance  of  the 
malt  whicli  the  defendant  refused  to  deliver,  and  its  market  value  at 
the  time  of  the  refusal.  9  Wend.  134,  5 ;  7  Hill,  61,  2  ;  7  Cow.  681, 
687  ;  21  Wend.  322. 

The  Recorder  committed  no  error  in  refusing  to  charge  as  requested. 
Before  the  pretended  new  contract  for  .3000  bushels  of  malt  was  made, 
the  previous  contract  had  been  violated  b)-  the  defendant,  and  a  right 
of  action  had  accrued  to  the  plaintiff  for  such  \-iolation.  Wherever  a 
right  of  action  has  once  vested  in  a  party,  it  can  only  be  destroyed  by 
a  release  under  seal,  or  by  the  receipt  of  something  in  satisfaction  of 
the  wrong  done.  23  Wend.  309;  1  Hill,  486,  488;  Willoughby  v. 
Backhouse,  2  Barn.  &  Cress.  821 ;  5  Hill,  77,  78.  If  the  Recorder  had 
charged  that  the  new  agreement  rescinded  the  previous  contract,  and 
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was  a  bar  to  tlie  plaintiff's  recovery  of  damages  for  its  violation,  he 
would  have  committed  an  error.  The  plaintiff's  claim  to  damages 
formed  no  part  of  the  consideration  of  the  second  agreement.  Prior 
to  the  making  of  that  agreement,  the  previous  contract  by  the  defend- 
ant's violation  was,  at  the  election  of  the  plaintiff,  at  an  end ;  and  in 
lieu  of  his  right  to  take  the  benefit  of  the  contract,  the  plaintiff  had  a 
perfect  right  of  action  against  the  defendant  for  his  refusal  to  fulfil  it. 
The  first  contract  having  been  put  an  end  to  by  the  defendant,  it  was 
comijetent  for  the  plaintiff  to  enter  into  a  new  agreement  with  him, 
without  a  waiver  of  or  prejudice  to  his  remedy  for  the  violation  of  the 
previous  contract.  .  .  . 

I  am  of  opinion,  and  such  is  the  opinion  of  the  court,  that  the  judg- 
ment of  the  Supreme  Court  should  be  affirmed  with  costs. 

Foot,  J.  An  examination  of  the  facts  and  the  law  of  this  case  has 
led  me  to  a  conclusion  that  the  views  which  the  Supreme  Court  have 
taken  of  it  are  correct. 

A  subsequent  delivery  and  acceptance  of  a  part  of  the  malt  under 
the  contract,  as  found  by  the  jury,  is  sufficient  to  take  the  case  out  of 
the  statute.  Sprague  v.  Blake,  20  Wend.  R.  61,  and  cases  there  cited; 
also  Vincent  v.  Germond,  ,11  J.  R.  283. 

The  instruction  asked  for  by  the  appellant  in  regard  to  the  second 
agreement  did  not  go  far  enough  to  cut  off  the  respondent's  right  of 
recovery  on  the  first  one.  The  ruleis  well  settled  that,  when  a  right 
of  action  has  accrued,  it  can  only  be  destroyed  by  a  release  under  seal 
or  the  acceptance  of  something  in  satisfaction.  Admitting  as  claimed 
by  the  appellant  that  a  new  agreement  may  be  substituted  in  the  place 
and  in  satisfaction  of  a  previous  one  already  broken,  the  instruction 
asked  failed  to  reach  the  gist  of  the  matter,  viz.,  that  the  new  agree- 
ment was  made  and  accepted  in  lieu  and  satisfaction  of  the  prior  one : 
it  only  covered  the  fact  that  the  new  agreement  embraced  the  malt 
ah-eady  delivered.  Nor  on  the  proof  could  it  go  farther,  as  there  was 
none  to  shew  that  the  parties  intended  by  the  new  agreement  to 
embrace  a  satisfaction  of  the  damages  for  the  breach  of  the  former 
one.  .  .  .  Judgment  affirmed. 


WARREN  MARSH  and   Othees,   v.  LEOlsrARD   HYDE,  Je. 

Supreme  Judicial  Court  op  Massachusetts,  March  Teem,  1855. 

{Reported,  in  3  Gray,  331.] 

Action  of  contract  on  a  verbal  agreement  for  the  sale  by  defend- 
ant to  the  plaintiffs  of  two  mows  of  hay,  stored  in  two  separate  barns, 
and  containing  about  twenty  tons,  at  the  rate  of  fourteen  dollars  a 
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ton.  The  case  was  referred  by  rule  of  court.  At  the  hearing  before 
the  referee  there  was  evidence  to  prove  a  verbal  agreement  for  the 
sale  of  the  hay  at  the  price  named,  to  be  paid  for  as  it  was  delivered ; 
and  that  the  defendant  at  different  times,  some  days  afterwards,  deliv- 
ered thi-ee  loads  of  the  hay,  amounting  in  all  to  about  two  tons,  and 
then  refused  to  deliver  the  remainder.  The  defendant  objected  that 
the  contract  was  within  the  Statute  of  Frauds  ;  and  the  referee  reported 
the  facts  so  as  to  present  this  question  to  the  court. 

C.  C.  N'utter  S  T.  F.  Nutter,  for  the  plaintiffs. 

11.  C.  Ilutc/iins,  for  the  defendant. 

BiGELOw,  J.  The  report  of  the  referee  presents  the  question 
whether  the  contract  was  binding  on  the  parties  Tinder  the  Statute  of 
Frauds.  Rev.  Sts.  c.  74,  §  4.  The  defendant's  objection  is  put  on  the 
ground  that,  there  having  been  no  delivery  of  any  part  of  the  hay  at 
the  time  the  agreement  was  entered  into  for  its  sale  and  purchase,  the 
subsequent  delivery  of  the  three  loads  to  [by  ?]  the  defendant  will  not 
avail  to  take  the  case  out  of  the  operation  of  the  statute ;  and  that  the 
delivery  of  the  hay  under  the  circumstances  proved  only  establishes  three 
different  and  distinct  contracts  for  each  load ;  so  that  an  action  could 
have  been  maintained  by  the  seller  for  each  load  as  it  was  deUvered. 

But  this  position  cannot  be  maintained  upion  any  reasonable  and 
just  construction  of  tlie  language  of  the  statute;  nor  is  it  supported 
by  a  consideration  of  the  purposes  and  objects  which  the  statute  was 
intended  to  accomplish.  There  is  nothing  in  the  statute  which  iixes 
or  limits  the  time  within  wliicli  a  purchaser  is  to  accept  and  receive 
part  of  the  goods  sold,  or  give  sometliing  in  earnest  to  bind  the  bar- 
gain or  in  part  papnent.  It  would  fully  satisfy  its  terms  if  the  deliv- 
ery or  part  payment  were  made  in  pursuance  of  a  contract  previously 
entered  into.  In  New  York  it  is  expressly  provided  that  the  part  pay- 
ment under  the  contract  shall  be  made  "  at  the  time."  Rev.  Sts.  of 
N".  Y.  pt.  2,  c.  7,  tit.  2,  §  3.  But  no  such  language  is  found  in  any  part 
of  our  statute.  Nor  can  we  see  any  good  reason  for  implying  that  any 
such  limitation  was  intended  by  its  provisions; 

The  great  purpose  of  the  enactments  commonly  known  as  the  Stat- 
ute of  Frauds  is  to  guard  against  the  commission  of  peijury  in  the 
proof  of  certain  contracts.  This  is  effected  by  providing  that  mere 
parol  proof  of  such  contracts  shall  be  insufficient  to  establish  them  in 
a  court  of  justice.  In  regard  to  contracts  for  sales  of  goods,  one  mode 
of  proof  which  the  statute  adopts  to  secure  this  object  is  the  delivery  of 
part  of  the  goods  sold.  But  this  provision  does  not  effectually  prevent 
the  commission  of  perjury;  it  only  renders  it  less  probable  by  rendering 
proof  in  support  of  the  contract  more  difficult.  So  in  regard  to  other 
provisions  of  the  same  statute ;  perjury  is  not  entirely  prevented  by 
them ;  the  handwriting  of  a  party  to  be  charged,  or  the  agency  of 
the  person  acting  in  his  behalf,  may  still  be  proved  by  the  testimony 
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of  witnesses  who  swear  falsely.  Absolute  prevention  of  perjury  is 
not  possible.  In  carrying  this  great  purpose  of  the  statute  into 
practical  operation,  it  can  add  no  security  against  the  danger  of  per- 
jury that  the  act,  proof  of  which  is  necessary  to  render  a  contract 
operative,  is  not  [sic]  contemporaneous  with  the  verbal  agreement.  A 
memorandum  in  writing  will  be  as  effectual  against  perjury,  although 
signed  subsequently  to  the  making  of  a  verbal  contract,  as  if  it  had 
been  executed  at  the  moment  when  the  parties  consummated  their 
agreement  by  word  of  mouth.  So  proof  of  the  delivery  of  goods  in 
pursuance  of  an  agreement  for  their  sale  previously  made,  will  be  as 
efficacious  to  secure  parties  against  false  swearing  as  if  the  delivery 
had  accompanied  the  verbal  contract.  It  is  the  fact  of  delivery  under 
and  in  pursuance  of  an  agreement  of  sale,  not  the  time  when  the 
delivery  is  made,  that  the  statute  renders  essential  to  the  proof,  of  a 
vaUd  contract.  It  is  to  be  borne  in  mind  that  in  all  cases  where  there 
is  no  memorandum  or  note  in  writing  of  the  bargain,  the  verbal  agree- 
ment of  the  parties  must  be  proved.  The  statute  does  not  prohibit 
verbal  contracts.  On  the  contrary  it  presupposes  that  the  terms  of 
the  contract  rest  in  parol  proof,  and  only  requires,  in  addition  to  the 
proof  of  such  verbal  agreement,  evidence  of  a  deHvery  or  part  pay- 
ment under  it.  It  does  not  therefore  change  the  nature  of  the  evidence 
to  be  offered  in  support  of  the  contract.  It  merely  renders  it  neces- 
sary for  the  party  claiming  under  it  to  shew  an  additional  fact  in  order 
to  make  it  ''  good  and  valid." 

The  fallacy  of  the  argument  pressed  by  the  counsel  for  the  defend- 
ant seems  to  us  to  consist  in  assuming  that  the  contract  takes  its  legal 
force  and  effect  from  the  time  when  its  terms  are  verbally  agreed 
upon ;  and  that  therefore,  being  void  when  made,  it  cannot  become 
valid  by  any  subsequent  act  of  the  jsarties.  It  would  be  more  correct 
to  say  that,  until  the  formalities  required  by  the  statute  are  .comijlied 
with,  there  is  no  legal  and  valid  contract  entered  into.  The  terms 
verbally  agreed  upon  between  the  parties  amount  to  little  else  than  a 
proposition  for  a  contract ;  and  it  is  not  until  delivery  of  part  of  the 
goods  takes  place,  or  part  j)ayment  is  made,  that  it  assumes  the  qualities 
of  a  legal  contract ;  in  the  same  manner  as  the  written  memorandum 
of  the  previous  verbal  agreement  of  the  parties  becomes  in  law  the 
binding  agreement  between  them.  It  is  not  therefore  the  subsequent 
delivery  of  goods  which  gives  vitality  and  force  to  a.contract  previously 
void.  Until  the  delivery  is  made  no  binding  contract  exists ;  and 
when  it  takes  place  the  act  of  the  parties  unites  with  their  previous 
verbal  understanding  to  create  a  full,  complete,  and  obligatory  agree- 
ment. In  all  cases  like  the  present  a  single  inquiry  operates  as  a  test 
by  which  to  ascertain  whether  a  contract  is  binding  upon  the  parties 
under  the  Statute  of  Frauds.  It  is  whether  the  delivery  and  accept- 
ance, whenever  they  took  place,  were  in  pursuance  of  a  previous  agree- 
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ment.  If  the  verbal  contract  is  proved,  and  a  delivery  in  pursuance 
of  it  is  shown,  the  requisites  of  the  statute  are  fulfilled.  Such  was  the 
proof  in  the  present  case.  The  plaintiffs,  if  they  had  proved  only  a 
delivery  of  three  loads  of  hay,  would  not  have  made  out  their  case 
against  the  defendant.  But  having  also  proved  a  previous  contract 
of  sale  for  the  whole  of  the  hay,  as  well  as  a  delivery  under  that  con- 
tract, they  had  established  by  competent  proof  a  valid  agreement, 
binding  on  the  parties,  for  breach  of  ivhich  the  plaintiffs  might  well 
maintain  an  action  for  damages.  Elliott  v.  Thomas,  3  M.  &  W.  170 ; 
Scott  V.  Eastern  Counties  Railway,  V2  M.  &  W.  33;  Vincent  v.  Ger- 
mond,  11  Johns.  283;  Davis  v.  Moore,  13  Maine,  424;  Damon  v. 
Osborn,  1  Pick.  47G ;  Thompson  v.  Alger,  12  Met.  435.  The  case  of 
Seymour  v.  Davis,  2  Sandf  239,  cited  by  the  defendant,  has  been  sub- 
stantially o\-erruled  by  the  later  case  in  the  Court  of  Aj)peals  of  N"ew 
York  of  Mc  Knight  v.  Dunlop,  1  Seld.  537. 

It  is  true,  as  the  counsel  for  the  defendant  suggests,  that  an  action 
would  lie  against  the  plaintiffs  to  recover  the  ptrice  of  each  separate 
load  of  hay  as  it  was  delivered ;  but  this  does  not  show  that  there 
was  not  an  entire  contract  for  the  sale  and  delivery  of  all  the  hay  stored 
in  the  two  barns.  The  defendant  could  maintain  an  action  to  recover 
the  price  of  each  load,  because  such  were  the  terms  of  payment  agreed 
upon.  So  too  he  could  recover  damages  for  a  breach  of  the  contract, 
if  the  plaintiffs  had  refused  to  accept  and  receive  the  residue  of  the 
hay  after  the  delivery  of  the  three  loads. 

Judgment  for  the  plaintiffs. 


WILLIAIM  M.  RODGERS  and  DILLER  LUTHER,  Respondents, 
V.  LEWIS  PHILLIPS  and  FREDERICK  C.  OAIvLEY,  Appel- 
lunts. 

New  York  Court  of  Appeals,  June  14,   1869. 

[Reported  in  40  New  York  Reports,  519.] 

This  action  was  brought  to  recover  the  purchase  price  of  188  tons 
of  coal,  amounting  to  the  sum  of  ^iGSl.SO.  The  coal  was  contracted 
to  be  sold  by  the  plaintiffs  to  the  defendants  by  an  oral  agreement 
entered  into  prior  to  the  26th  day  of  June,  1858.  By  the  terms  of  this 
agreement  it  was  to  be  shipped  on  board  a  boat  at  Richmond  in  the 
State  of  Pennsylvania  for  the  defendants,  and  to  be  carried  from  there 
to  Twenty-eighth  Street  on  the  East  River  in  the  city  of  ISTcw  York ; 
the  defendants  payhig  the  freight  for  the  same.     The  coal  was  shipped 
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by  the  plaintiifg  on  board  the  coal  boat  I.  K.  Smith  at  Richmond,  for 
the  defendants,  on  Saturday  the  2Gth  day  of  June,  1858;  and  a  bill 
of  lading  taken  from  the  master,  by  which  the  coal  Avas  to  be  delivered 
at  Twenty-eighth  Street,  on  the  East  River  side  of  the  city  of  New 
York,  to  the  defendants  upon  the  payment  of  the  freight  by  them. 
During  the  afternoon  of  the  day  when  the  coal  was  laden  upon  the 
boat,  she  commenced  leaking,  and  finally  sank  on  the  morning  of  the 
following  day.  The  boat  and  cargo  remained  in  the  water  where  they 
sank  until  they  were  finally  removed  by  the  public  authorities  as 
obstructions  to  navigation.  On  Monday  the  28th  of  June,  1858,  the 
plaintiffs,  who  kept  their  office  at  the  city  of  New  York,  received  the 
bill  of  lading  by  mail ;  and  on  the  same  day  they  sent  it  with  an 
invoice  of  the  coal  to  the  defendants'  office.  The  invoice  consisted 
of  an  unsubscribed  bill  of  the  coal.  On  Tuesday  the  29th  the 
defendant  Oakley,  together  with  Mr.  Harriott  the  secretary  of  the 
Brevoort  Insurance  Company,  called  at  the  plaintiffs'  office,  and 
inquired  of  Mr.  Rodgers,  one  of  the  plaintiffs,  concerning  the  condition 
of  the  boat ;  how  she  had  sunk,  the  cost  of  raising  her,  and  what  he 
could  do  it  for.  He  answered  that  he  could  give  no  information  in 
regard  to  the  matter.  Another  witness,  Hubbard,  who  was  present  at 
the  same  interview,  stated  that  he  understood  from  the  con-\-ersation 
that  Harriott  was  to  go  to  Philadelphia  to  see  about  raising  the  vessel. 
The  next  day  but  one  succeeding  this  interview,  which  was  the  1st  day 
of  July,  the  defendants  sent  back  the  bill  of  lading  to  the  plaintiffs ; 
and  they  returned  it  to  the  defendants  the  same  day  in  a  letter,  saying 
that  they  had  nothing  to  do  with  it.  Upon  this  evidence  the 
defendants  moved  for  a  nonsuit  on  the  ground  that  no  valid  sale  was 
established  under  the  Statute  of  Frauds.  The  motion  was  denied,  and 
the  defendants  excepted.  In  addition  to  proving  the  condition  of  the 
boat  at  the  time  the  coal  was  placed  on  board  of  her,  and  the  manner 
of  her  sinking,  the  defendants  proved  by  the  defendant  Oakley  that  he 
was  a  director  in  the  Brevoort  Insurance  Company,  and  that  on  the 
receipt  of  the  bill  of  lading  he  went  to  the  office  of  that  company  and 
tried  to  effect  an  insurance  on  the  coal.  The  insurance  was  refused 
on  the  ground  that  the  boat  was  rated  on  the  company's  books  as 
twelve  years  old  and  notoriously  rotten.  After  hearing  of  the  sinking 
of  the  boat,  Harriott,  who  went  to  the  plaintiffs'  office  with  the 
defendant  Oakley  on  Tuesday,  went  to  Philadelphia  and  attended  to 
the  matter.  What  he  did  beyond  inquiring  into  the  condition  of  the 
boat  was  not  made  to  appear.  The  proofs  were  thereupon  closed ;  and 
the  court  refused  to  allow  the  defendants'  counsel  to  go  to  the  jury  on 
the  questions  of  fact  involved  in  the  case,  on  the  ground  that  the 
defendants  had  failed  to  make  out  any  defence  to  the  action,  and 
directed  a  verdict  for  the  plaintiffs.  The  defendants  excepted  to  the 
decision   and   direction    of  the   court.      Upon  the    hearing  of  the 
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exceptions  at  the  general  term,  judgment  was  directed  for  the  plain- 
tiffs; and  -when  that  was  entered  the  defendants  appealed  to  this 
court. 

WilUam  H.  Scatt,  for  the  appellants,  insisted  that  while  at  common 
law  a  delivery  to  the  proper  carrier  is  constructively  a  delivery  to  the 
vendee,  to  constitute  a  valid  sale  under  the  Statute  of  Frauds  in  the 
absence  of  a  writing  there  must  be  not  only  a  delivery  to  the  vendee, 
but  ail  unconditional  acceptance  by  him ;  and  he  cited  on  this  point 
Addison  on  Contr.  (2d  Am.  ed.)  244,  and  eases  there  cited ;  id.  267 ; 
Shindler  v.  Houston,  1  Comst.  269 ;  Story  on  Contr.  §  821 ;  2  Kent, 
]).  545 ;  Stubbs  v.  Lund,  7  Mass.  457  ;  Whitehead  v.  Anderson,  9  M. 
&  W.  534;  Van  Casteel  v.  Booker,  2  Exch.  709*;  Farina  v.  Home, 
16  M.  &  W.  119,  123  ;  Lord  Campbell,  C.  J.,  in  Hart  v.  Bush,  4  Jur. 
(n.  s.)  633  ;  Maberley  v.  Sheppard,  10  Bing.  99 ;  Lillywhite  v.  Dev- 
ereux,  15  M.  &  W.  285;  Dilke  v.  Andrews,  2  Exch.  290.  The 
reception  merely  of  the  bill  of  lading  is  not  such  acceptance.  Mere- 
dith V.  Meigh,  2  El.  &  Bl.  364 ;  Farina  v.  Home,  siqjra  ;  Xorman  v. 
Phillips,  14  M.  &  W  277.  Even  at  common  law,  the  deliver}-  lieing  on 
board  of  an  utterly  unseaworthy  vessel,  the  plaintiffs  were  responsible 
for  the  neglect.  Jones'  Bailments,  10,  119  ;  2  Ld.  Raym.  909  ;  Story 
on  Bailments,  §  23 ;  Pothier's  Obligations,  Observations  Gmerales. 

J.  R.  Whiting,  for  the  resjDondent,  upon  the  point  that  a  delivery  to 
a  carrier  or  master  of  a  vessel,  when  goods  are  to  be  transported  by 
water,  passes  the  property,  cited  People  v.  Haynes,  14  Wend.  562 ; 
Hague  ('.  Porter,  3  Hill,  141 ;  Waldron  v.  Romaine,  22  X.  Y.  368 ; 
Wiseman  v.  Vandeputt,  2  Yern.  203 ;  Button  v.  Solomonson,  3  Bos.  & 
Pull.  582  ;  Dawes  v.  Peck,  8  Term  R.  330  ;  Coxe  v.  Harden,  4  East, 
211  ;  King  v.  Meredith,  2  Campb.  639 ;  Godfi-ey  v.  Furzo,  3  P.  Wm's. 
185 ;  Snee  v.  Prescot,  1  Atk.  24S ;  Hart  v.  Satterly,  3  Campb.  528 ; 
Griffith  V.  Ingledew,  6  Serg.  &  R.  429 ;  Ludlow  v.  Browne,  1  Johns.  R. 
15  ;  2  Kent,  449.  That  a  bill  of  lading  accepted  passes  the  title  he 
cited  Griffith  v.  Ingledew,  supra. 

Daniels,  J.  A  large  portion  of  the  evidence  contained  in  the  case 
was  given  upon  the  trial  for  the  purpose  of  shewing  that  the  plaintiffs 
had  neghgently  misconducted  themselves  in  lading  the  coal  upon  an 
unsafe  and  unseaworthy  vessel ;  and  that  in  consequence  of  that  mis- 
conduct the  coal  had  been  lost.  This  defence  was  properly  rejected 
by  the  court  for  the  reason  that  it  had  not  been  set  forth  in  the 
answer. 

The  disposition  which  should  now  be  made  of  the  controversy  will 
therefore  depend  entirely  upon  the  sufficiency  of  the  evidence  given 
upon  the  trial  to  establish  the  fact  that  the  coal  had  been  delivered  to 
and  accepted  by  the  defendants.  The  contract  for  the  sale  of  it  was 
within  the  Statute  of  Frauds  ;  and  on  that  account,  as  it  was  not  in 
writing  and  nothing  had  been  paid  upon  it,  by  the  dii-ect  terms  of  that 
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statute  it  was  void.  Although  the  plaintiffs  did  perform  all  that  would 
have  been  requisite  to  transfer  the  title  to  the  coal  to  the  purchasers 
under  the  well-established  rule  of  the  common  law,  it  does  not  follow 
that  what  they  did  would  be  attended  with  the  same  result  under  the 
rule  prescribed  by  the  statute.  Where  a  valid  and  subsisting  contract 
for  the  sale  of  personal  property  may  be  shewn  to  exist,  and  by  its 
terms  the  property  is  to  be  shipped  by  the  vendor  to  the  vendee,  then 
a  delivery  of  it  to  a  responsible  carrier  for  the  vendee,  to  be  carried 
and  delivered  to  him,  will  ordinarily  transfer  the  title  to  the  vendee 
and  place  the  property  at  his  risk.  But  this  rule  requires  that  the 
contract  between  the  parties  shall  be  at  the  time  legal,  valid,  and  sub- 
sisting. It  does  not  include  cases  like  the  present  one,  where,  on 
account  of  a  failure  to  comply  with  the  positive  rule  prescribed  by  the 
statute  the  contract  is  void,  and  must  remain  so  until  some  act  has 
been  performed  that  will  have  the  effect  of  giving  it  legal  validity. 
In  cases  like  the  present  one  it  is  the  statute,  and  not  the  common 
law,  that  has  provided  the  mode  by  which  the  previously  void  agree- 
ment could  be  rendered  legal  and  binding  upon  the  parties.  And  that 
mode  must  be  pursued ;  otherwise  the  agreement  must  remain  without 
any  binding  force  upon  either  of  the  parties.  Until  that  may  be  done 
the  contract  must  remain  entirely  optional  on  the  part  of  each  of 
the  parties.  Even  if  the  vendors  elected  to  perform  it,  and  deliver  the 
property  precisely  as  they  had  agreed  to,  it  was  still  optional  with  the 
vendees  whether  .they  would  receive  it  or  not.  And  even  if  the  former 
went  so  far  as  to  actually  deliver  it,  the  vendees  still  had  their  election 
to  either  receive  or  refuse  it. 

This  resulted  from  the  unequivocal  terms  made  use  of  in  the  statute. 
They  required  that  the  vendees,  under  such  a  contract  as  was  shewn 
upon  the  trial  of  this  cause,  should  not  only  receive,  but  in  addition  to 
that  accept  part  of  the  property  contracted  to  be  sold  to  them,  in 
order  to  render  the  contract  binding  upon  them  in  law.  Where  the 
contract  or  a  note  or  memorandum  of  it  has  not  been  reduced  to  writ- 
ing and  subscribed  by  the  parties  to  be  charged  by  it,  and  no  part  of 
the  purchase  price  has  been  paid,  then  the  statute  declares  it  to  be  void 
where  the  price  amounts  to  the  sum  of  $50  or  upwards,  unless  "  the 
buyer  shall  accept  and  receive  part  of  such  goods."  3  Eev.  Sts.^(5th  ed.) 
222,  subd.  2  of  §  3.  This  statute  is  in  substance  the  same  as  the  pre- 
viously existing  English  statute,  and  they  have  both  been  regarded  as 
identical  in  the  change  they  have  produced  in  the  common  law  rule. 

By  the  construction  they  have  received,  and  which  their  language 
manifestly  required,  a  mere  delivery  of  the  property  contracted  to  be 
sold  by  the  terms  of  the  void  contract  has  been  held  to  be  insufficient 
to  vest  the  title  to  it  in  or  place  it  at  the  risk  of  the  vendee.  But 
beyond  that  it  became  necessary,  under  the  rule  adopted  by  the  statute, 
that  some  part  of  the  property  should  not  only  be  delivered  and 
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received  by  the  vendee,  but  that  it  should  also  be  accepted  by  him. 
This  acceptauce  of  it  involved  something  more  than  the  act  of  the 
vendor  in  the  deli^'ery.  It  required  that  the  vendee  should  also  act, 
and  that  his  act  should  be  of  such  a  nature  as  to  indicate  that  he 
received  and  accepted  the  goods  deUvered  as  his  property.  He  must 
receive  and  retain  the  articles  delivered,  intending  thereby  to  assume 
the  title  to  them,  to  constitute  the  acceptance  mentioned  in  the  statute ; 
when  that  has  been  done  then  for  the  first  time  the  void  contract 
becomes  valid  and  obligatory  upon  the  parties,  to  it. 

This  rule  of  construction  was  adopted  at  an  early  day  by  the  English 
courts.  Tempest  v.  Fitzgerald,  3  Barn.  &  Aid.  680,  5  E.  C.  L.  419 ; 
Carter  v.  Toussaint,  5  Barn.  &  Aid.  855 ;  Baldey  v.  Parker,  2  Barn.  & 
C.  37,  9  E.  C.  L.  16,  17.  And  since  then  it  has  been  approved  and 
applied  by  this  court  to  the  statute  existing  upon  this  subject  in  this 
State.  Shindler  v.  Houston,  1  Comst.  2(31.  In  the  decision  of  that 
case  Judge  Gardiner  stated  the  English  rule  as  requiring  that  "  there 
must  be  a  delivery  by  the  vendor,  with  an  intention  of  vesting  the 
right  of  possession  in  the  vendee,  and  there  must  be  an  actual  accept- 
ance by  the  latter  with  the  intent  of  taking  possession  as  owner."  He 
then  adds  :  "  This  I  apprehend  is  the  correct  rule,  and  it  is  ob\'ious  that 
it  can  only  be  satisfied  by  something  done  subsequent  to  the  sale 
unequivocally  indicating  the  mutual  intentions  of  the  parties."  Id. 
265.  Judge  Wright  said  "that  the  acts  of  the  parties  must  be  of 
such  a  character  as  to  unequivocally  place  the  property  within  the 
power  and  under  the  exclusive  dominion  of  the  buyer."  Where  the 
acts  of  the  buyer  are  equivocal,  and  do  not  lead  irresistibly  to  the  con- 
clusion that  there  has  been  a  transfer  and  acceptance  of  the  possession, 
the  cases  qualify  the  inference  to  be  drawn  from  them,  and  hold  the 
contract  to  be  within  the  statute.  Id.  270,  271.  And  to  this  effect 
is  the  case  of  Denny  v.  Williams,  5  Allen,  1.  This  it  will  be  per- 
ceived is  very  decided  language,  but  no  more  so  certainly  than  was 
used  in  the  enactment  of  the  statute  to  which  it  was  applied.  And  it 
was  afterwards  followed  and  again  apijlied  in  deciding  the  case  of 
Brabin  v.  Hyde,  32  N".  Y.  519. 

The  question  in  this  case  therefore  is,  whether  such  an  acceptance  of 
the  coal  by  the  defendants  was  shewn  as  placed  it  at  their  risk  at  the 
time  when  it  was  lost  by  the  sinking  of  the  vessel  it  was  laden  upon. 
And,  for  the  purpose  of  considering  and  deciding  it,  this  case  must  be 
distinguished  from  those  where  the  property  contracted  to  be  sold  was 
delivered  to  a  particular  carrier  designated  and  selected  by  the  ven- 
dee for  the  purpose  of  receiving  and  accepting  it.  For  in  those  cases 
the  carrier  by  the  act  of  the  vendee  became  his  agent,  and  bound  him 
by  the  receipt  and  acceptance  of  the  property.  Dawes  v.  Peck,  8 
Tei-m,  330;  Waldron  v.  Romaine,  22  N.  Y.  368;  Bushel  v.  Wheeler, 
15  Ad.  &  Ellis,  (n.  s.)  442.     This  case  differs  from  those  in  the  circum- 
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stance  that  no  such  designation  or  selection  was  made  by  the  defend- 
ants. The  carrier  to  whom  the  property  was  delivered  to  be  earned  to 
the  defendants  was  selected  by  the  plaintiffs.  The  defendants  in  no 
manner  authorized  or  participated  in  it  beyond  the  void  authority  con- 
ferred by  the  terms  of  their  void  contract.  Being  void,  as  it  was,  the 
plaintiffs  could  not  avail  themselves  of  its  terms  for  the  purpose  of 
binding  or  concluding  the  defendants  by  what  they  did  under  it. 
Whatever  they  did  towards  the  performance  of  the  contract  they  did 
for  themselves,  and  at  their  own  risk,  until  the  defendants  elected  to 
change  the  risk,  and  did  change  it  by  the  acceptance  of  the  property 
mentioned  in  the  statute ;  what  the  evidence  showed  was  a  selection  of 
the  carrier  by  the  plaintiffs,  and  a  dehvery  of  the  coal  to  him,  not  an 
acceptance  of  it  by  the  defendants.  That  acceptance  required  some 
act  on  the  part  of  the  vendees  to  constitute  it,  performed  after  the  coal 
had  been  separated  from  the  mass,  and  placed  in  such  a  condition  as 
rendered  that  particular  quantity  capable  of  being  accepted  by  the 
defendants.  The  evidence  not  only  failed  to  show  the  performance  of 
any  act  of  acceptance  on  the  part  of  the  defendants,  but  beyond  that 
it  appeared  that  they  did  not  hear  of  its  shipment  until  the  vessel  it 
was  laden  upon  had  sunk  to  the  bottom  of  the  Schuylkill.  There  was 
nothing  therefore  in  the  case  from  which  the  defendants  could  be 
deemed  to  have  accepted  the  coal  at  that  time.  It  consequently  con- 
tinued to  be  the  plaintiffs'  property,  remaining  at  their  risk ;  and  it  was 
their  loss  when  the  vessel  sunk  after  it  had  been  laden  on  board  of  her. 
And  if  the  carrier  became  liable  for  the  loss,  his  liability  was  to  the 
plaintiffs,  not  to  the  defendants.  That  a  mere  delivery  of  property  to 
a  carrier  selected  to  receive  and  carry  it  by  the  vendors  will  in  no  legal 
sense  constitute  an  acceptance  of  it  by  the  vendee,  and  for  that  reason 
exclude  the  case  from  the  operation  of  the  statute,  has  been  distinctly 
held  in  several  adjudged  and  well-considered  decisions.  This  point 
was  directly  presented  in  the  case  of  Maxwell  v.  Brown,  39  Maine,  98  ; 
and  after  an  examination  and  reference  to  EngHsh  authorities  the  court 
held  that  the  delivery  to  the  carrier  was  insuf5cient  to  shew  an  accept- 
ance by  the  vendee.  The  same  point  arose,  under  slightly  different 
circumstances,  in  the  case  of  Frostburg  Mining  Company  v..  New 
England  Glass  Co.,  9  Cush.  115 ;  and  it  was  disposed  of  in  the  same 
way.  And  a  dehvery  to  a  carrier  selected  by  th©  vendor  for  the  trans- 
portation of  the  property,  where  that  was  done  in  conformity  to  the 
terms  of  the  void  contract,  was  held  to  be  in  no  sense  an  acceptance  by 
the  vendee,  in  the  cases  of  Hanson  v.  Armitage,  7  Eng.  C.  L.  191 ; 
Acebal  v.  Levy,  25  id.  170 ;  Meredith  v.  Meigh,  75  id.  363 ;  Coats  v. 
Chaplin,  43  id.  831 ;  Norman  v.PhiUips,  14  Mees.  &  Wels.  278 ;  Farina 
V.  Home,  16  id.  119 ;  Coombs  v.  Bristol,  &c..  Railway  Co.,  3  Hurl.  & 
Nor.  510 ;  Hart  v.  Bush,  Elhs,  B.  &  Ellis,  494.  And  the  cases  of  Howe 
V.  Palmer,  5  Eng.  C.  L.  303 ;  BentaU  v.  Bum,  10  id.  138 ;  Hunt  v. 
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Hecht,  20  Eng.  Law  and  Eq.  524;  Holmes  v.  Haskins,  28  id.  564;  and 
Castle  V.  Sworder,  5  Hurl.  &  Nor.  281,  —  thougli  differing  in  their  cir- 
cumstances, are  in  substance  to  the  same  effect. 

Up  to  the  time  when  the  coal  was  lost  by  the  sinking  of  the  vessel 
having  it  on  board,  no  act  was  performed  by  the  defendants  from  which 
it  could  be  even  colorably  claimed  that  they  had  accepted  the  coal  or 
become  invested  with  the  title  to  it.  For  it  was  not  until  the  day  after- 
wards that  the  invoice  and  bill  of  lading  were  delivered  to  them ;  and 
then  the  rights  of  the  parties  had  become  fixed  by  the  loss  of  the 
property.  The  loss  was  then  that  of  the  plaintiffs,  and  nothing  after- 
wards transpired  warranting  the  conclusion  that  the  defendants  intended 
to  shift  it  and  impose  it  upon  themselves. 

Assuming,  as  it  may  properly  be  done,  that  the  acceptance  of  the 
bill  of  lading  by  the  defendants  under  ordinary  circumstances  would 
have  been  equivalent  to  the  acceptance  of  the  property  mentioned  in 
it,  yet  that  could  not  be  the  effect  of  it  where,  as  in  this  case,  the  prop- 
erty had  been  previously  lost.  Certainly  not,  unless  the  acceptance 
was  made  with  knowledge  of  the  circumstances  affecting  the  propriety 
of  it  existing  at  the  time  it  occurred. 

But  even  if  it  could  have  produced  that  result,   something  more 
would  have  to  be  shewn  for  the  purpose  of  establishing  the  acceptance 
than  was  done  upon  the  trial  of  this  action.     What  transpii'ed  when 
the  biU  of  lading  was  left  at  the  defendants'  office  was  not  made  to 
appear.     All  that  was  shewn  upon  the  subject  of  an  acceptance  of  it 
was  that  one  of  the  defendants  after  its  receipt  applied  for  an  insur- 
ance upon  the  coal,  and  failed  to  procure  it  on  account  of  the  unsea- 
worthy  character  of  the  vessel  upon  which  the  plaintiff  had  placed  it. 
This  was  clearly  insufficient  for  that  purpose,  because  it  did  not  shew 
that  the  defendants  had  dealt  with  the  property  as  their  own,  but 
merely  that  they  had  attempted  to  do  so  and  failed.     What  they  did 
in  this  respect  was  done  before  they  had  received  any  intelligence  of 
the  misfortune  to  the  property.     And  even  if  prior  to  that  time  they 
had  determined  to  accept  the  shipment  by  accepting  the  bill  of  lading 
upon  the  supposition  and  belief  that  the  property  was  then  afloat,  they 
became  at  Uberty  to  rescind  their  detennination  and  refuse  to  receive 
it  as  soon  as  they  discovered  that  it  had  been  fonned  under  a  mistake 
of  a  material  fact  affecting  it.     When  that  fact  was  discovered  an 
interview  took  place  between  one  of  the  defendants  and  one  of  the 
plaintiffs,  but  nothing  was  settled  by  what  then  occurred.     After  that 
Mr.  Harriott  was  sent  to  Philadelphia  by  the  defendants,  and  he  testi- 
fied that  he  attended  to  the  matter.     But  what  he  did  beyond  inquir- 
ing into  the  condition  of  the  boat  was  neither  stated  by  himself  nor  by 
any  other  witness.    Neither  of  these  circumstances,  nor  all  of  them 
combined,  so  far  tended  to  prove  an  acceptance  of  the  property  as  to 
justify  the  court  in  leaving  that  fact  to  the  consideration  and  decision 
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of  the  jury,  Wlien  the  additional  circumstance  is  borne  in  mind  that 
on  Thursday  of  the  same  week  the  defendants  sent  back  the  bill  of 
lading  to  the  plaintiffs,  it  will  be  perceived  that  there  was  absolutely 
nothing  from  which  an  acceptance  of  the  property  shipped  could  be 
even  plausibly  maintained. 

At  the  time  the  bill  of  lading  was  delivered  to  them  they  had  a  rea^ 
sonable  time,  after  ascertaining  the  circumstances,  in  which  to  determine 
whether  they  would  accept  or  reject  it,  the  same  as  they  would  have 
had  upon  an  actual  delivery  of  the  property  itself,  for  which  the  bill 
was  merely  a  substitute.  Within  that  time  they  rejected  and  returned 
it  to  the  plaintiffs,  which  plainly  left  the  transaction  invaUd  as  a  sale 
under  the  direct  prohibition  of  the  statute.  In  this  respect  the  case 
had  no  more  foundation  for  its  support  than  Norman  v.  Phillips,  Farina 
V.  Home,  and  Coats  v.  Chaplin,  supra,  and  Bill  v.  Bament,  9  Mees.  & 
W.  36,  had,  in  which  it  was  held  that  no  acceptance  of  the  property 
by  the  buyer  could  be  inferred. 

The  court  at  the  trial  erred  in  refusing  to  nonsuit  the  plaintiffs  and 
in  directing  a  verdict  against  the  defendants.  The  judgment  should 
be  reversed  and  a  new  trial  ordered. 

WooDEUFi',  J.  The  question  in  this  case,  the  decision  of  which  is 
conclusive  between  the  parties,  is  whether  a  delivery  of  goods  to  a 
general  carrier,  in  pursuance  of  the  order  of  a  proposed  purchaser,  to 
be  transported  to  him,  is  such  a  consummation  of  the  contract  of  sale 
as  dispenses  with  a  writing  and  takes  the  transaction  out  of  the  opera- 
tion of  the  Statute  of  Frauds. 

The  defendants  in  New  York  gave  verbal  orders  for  175  to  200  tons 
of  coal,  and  directed  that  it  be  delivered  "  on  board  at  Richmond  (near 
Philadelphia)  in  the  customary  manner,"  no  particular  boat  or  barge 
being  designated. 

The  plaintiffs  shipped  188  tons,  lading  it  upon  the  coal  barge  I.  K. 
Smith,  received  a  bill  of  lading  therefor,  whereby  the  coal  was  made 
deliverable  to  the  defendants,  they  paying  freight,  and  forwarded  the 
biU  of  lading  to  the  defendants.  Within  a  few  hours  after  the  coal 
was  placed  on  board,  and  before  leaving  on  her  voyage,  the  barge 
sprung  a  leak  and  was  sunk  with  the  coal  on  board. 

The  defendants  received  the  bill  of  lading  on  Monday,  June  28, 
1858 :  on  receiving  information  of  the  sinking  of  the  barge  the  defend- 
ants sent  an  agent  to  Richmond  to  learn  the  facts,  and  on  Thursday 
returned  the  bill  of  lading,  denying  their  liability  to  pay  for  the  coal. 

In  accordance  with  the  general  rule,  that  where  goods  are  purchased 
to  be  shipped  or  sent  to  the  buyer  a  delivery  to  the  carrier,  whether 
he  be  a  general  carrier  or  one  specially  designated  by  the  buyer,  con- 
stitutes performance  by  the  seller,  is  a  sufficient  delivery,  vests  the 
title  to  the  goods  in  the  buyer  (subject  to  the  right  of  stoppage  in 
transitu),  and  places  the  goods  at  his  risk,  the  Supreme  Court  held  the 
plaintiffs  entitled  to  recover. 
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This  general  rule  is  unquestionable;  and  the  numerous  cases  cited 
by  the  counsel  for  the  respondents,  on  the  argument  of  this  appeal,  are 
full  and  conclusive.  It  is  quite  sufBcient  to  mention  Ludlow  v.  Browne 
et  al,  1  Johns.  E.  15 ;  The  People  v.  Haynes,  14  Wend.  562 ;  Hague 
et  al.  V.  Porter,  3  Hill,  141 ;  Waldron  v.  Romaine,  22  N.  Y.  368;  Dawes 
V.  Peck,  8  T.  R.  330 ;  Dutton  v.  Solomonson,  3  Bos.  &  Pull.  584 ;  and 
cases  incidentally  considered  in  Harris  v.  Hart,  6  Duer,  606 ;  and  Hol- 
brook  et  al.  v.  Vose  et  al.,  6  Bosw.  104. 

But  the  decision  below  overlooks  the  fact  that  the  Statute  of  Frauds 
requires  the  acceptance  and  receipt  of  the  goods  as  well  as  the  deliv- 
ery ;  and  without  these  there  is  no  binding  contract  of  sale. 

In  the  cases  referred  to  and  in  the  text  books,  where  the  question  is 
what  constitutes  performance  by  the  vendor  or  delivery  so  as  to  vest 
title  and  place  the  goods  at  the  risk  of  the  buyer,  an  existing  binding 
agreement  or  purchase  is  assumed.  Here  the  inquiry  is,  whether  there 
is  a  binding  contract.  A  parol  agreement  of  jjurchase  the  statute 
declares  void  "  unless  the  buyer  sliall  accept  and  receive  part  of  such 
goods,"  &c.    2  Rev.  Sts.  p.  135,  §  3,  subd.  2. 

The  rule  on  this  subject,  stated  by  Story  in  his  treatise  on  Sales  as 
established  by  the  authorities,  is  this :  "  The  meaning  to  be  attached 
to  the  tei-ms  '  accept  and  receive '  is  that  the  purchaser  must  finally 
appropriate  to  himself  the  whole  or  a  part  of  the  goods.  To  create 
such  an  appropriation  as  that  contemplated  in  the  statute,  there  must 
be  not  only  such  an  actual  delivery  by  the  seller  as  to  destroy  all  fur- 
ther claim  of  hen  or'  of  stoppage  in  transitu  on  his  part,  but  also  such 
an  actual  acceptance  by  the  buyer  as  to  disable  him  fi-om  objecting  to 
the  quantity  or  quality  of  the  goods.  .  .  .  The  delivery  must  be  a 
complete  and  final  dehvery,  and  the  acceptance  an  ultimate  acceptance, 
so  as  to  reduce  the  goods  to  the  actual  possession  of  the  vendee.  It 
follows  therefore  that  no  receipt  of  goods  by  a  carrier  or  middleman 
on  their  way  to  the  buyer  is  a  sufficient  acceptance,  unless  such  carrier 
or  middleman  be  the  general  agent  of  the  vendee  having  authority 
finally  to  accept  them."  This  broad  and  explicit  exposition  of  the 
acceptance  necessary  to  give  validity  to  the  contract,  and  stand  in  jjlace 
of  a  writing,  is  founded  upon  numerous  English  cases  on  the  construc- 
tion of  the  statute  in  England,  from  which  ours  is  copied.  Baldey  v. 
Parker,  2  Barn.  &  Cres.  44;  Phillips  v.  Bistolli,  id.  513;  Smith  v.  Sur- 
man,  9  Barn.  &  Cres.  561 ;  Carter  v.  Toussaint,  5  Barn.  &  Aid.  858 ; 
Kent  V.  Huskinson,  3  B.  &  P.  233 ;  Hanson  v.  Armitage,  5  Barn.  & 
Aid.  557  ;  Astey  v.  Emery,  4  Maule  &  Selw.  264;  Howe  v.  Palmer,  3 
B.  &  A.  321 ;  Johnson  v.  Dodgson,  2  Mees.  &  Wels.  656. 

Obviously  this  rule  is  decisive  of  the  question  in  this  case.  Indeed 
it  is  wholly  unnecessary  to  go  to  so  great  length  for  the  purposes  of 
this  case. 

Addison,  in  his  treatise  on  Contracts,  though  not  in  terms,  yet  in 
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substance,  gives  the  like  exposition  of  the  force  and  effect  of  these  terms 
of  the  statute,  superadded  to  the  force  of  mere  delivery  where  there 
is  already  a  valid  contract  of  sale.    Add.  on  Cont.  pp.  243,  244,  245. 

It  has  sometimes  been  argued  that  delivery  to  a  carrier  designated 
by  the  buyer  will  suffice  to  satisfy  the  statute,  although  delivery  to  a 
general  carrier  will  not ;  but  this  distinction  cannot  be  sustained  where 
the  carrier  has  no  other  authority  than  to  transport  the  goods.  In 
Acebal  v.  Levy,  10  Bing.  376,  the  delivery  was  on  board  of  a  ship  char- 
tered by  the  buyer,  and  yet  it  was  not  held  to  constitute  an  acceptance 
within  the  statute ;  and  see  also  Meredith  v.  Meigh  et  al.,  2  Ellis  &  B. 
364. 

In  Shindler  v.  Houston,  1  Comst.  269,  Wright,  J.,  reviews  the  cases 
on  the  construction  of  these  terms  in  the  statute  and  says :  "  The  best 
considered  cases  hold  that  there  must  be  a  vesting  of  the  possession  of 
the  goods  in  the  vendee  as  absolute  owner,  discharged  of  all  lien  for 
the  price  on  the  part  of  the  vendor,  and  an  ultimate  acceptance  and 
receiving  of  the  property  by  the  vendee,  so  unequivocal  that  he  shall 
have  precluded  himself  from  taking  any  objection  to  the  quantum  or 
quality  of  the  goods  sold."  Chitty  on  Contracts,  390,  and  cases  cited ; 
Hilliard  on  Sales,  135,  and  cases  cited. 

The  proposition  thus  stated  is  in  unquestionable  conformity  to  the 
English  cases  above  referred  to ;  but  the  Court  of  King's  Bench  in  Eng- 
land in  Morton  v.  Tibbett  in  1850,  15  Ad.  &  El.  (n.  s.)  428,  while  they 
recognize  the  necessity  of  an  acceptance  to  satisfy  the  statute,  deny 
that  an  acceptance  which  will  satisfy  the  statute  necessarily  precludes 
the  rejection  of  the  goods  after  examination  and  denying  the  fact  of 
performance  by  the  vendor. 

Lord  Campbell  reviews  the  previous  cases,  and  while  he  admits  the 
repeated  assertion  of  the  rule  as  above  stated  he  questions  its  sound- 
ness, and  finds  in  other  cases  some  warrant  for  his  qualification  of  the 
rule. 

But  the  rule,  that  there  must  be  something  more  than  such  a  delivery 
as  would  change  the  title  and  place  the  goods  at  the  risk  of  the  buyer 
if  the  contract  was  in  writing,  is  not  questioned.  It  is  sufficient  for  the 
purposes  of  this  case  to  say  that  a  delivery  to  a  general  carrier  not 
designated  by  the  buyer,  for  the  mere  purpose  of  transportation  to  him, 
does  not  constitute  an  acceptance  of  the  goods  within  the  Statute  of 
Frauds. 

In  Coombs  v.  Bristol  and  Exeter  Eailway  Co.,  3  Hurl.  &  Norm.  510, 
in  1858,  the  subject  was  considered  at  length  in  the  English  Court  of 
Exchequer,  and  the  rule  reasserted.  See  also,  on  the  meaning  of  the 
term  "receive,"  Farina  v.  Home,  16  Mees.  &  Wels.  119;  Hart  v.  Bush, 
4  Jur.  (n.  s.)  633 ;  Frostburg  Mining  Co.  v.  New  England  Glass  Co., 
9  Cush.  115. 

The  judgment  is  clearly  erroneous.    The  defendants  never  accepted 
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nor  received  the   goods  within  the  meaning  of  the  statute,  and  the 
defendants'  motion  for  a  nonsuit  should  have  been  granted. 

The  judgment  must  be  reversed. 

Mason  and  James,  JJ.,  concurred  in  Woodruff's  opinion. 

Geovee,  J.,  was  for  reversal.  He  was  not  however  prepared  to 
concur  in  the  doctrine  of  Woodruff's  opinion  as  to  the  case  of  a  carrier 
designated  by  the  vendee. 

Hunt,  C.  J.,  concurred  with  Grover,  J.  He  also  was  inclined  to 
think  that  the  fact  of  the  property  being  put  by  the  plaintiffs  on  board 
an  unseaworthy  vessel  was  a  material  circumstance  in  favor  of  the 
defendants. 

LoTT,  J.,  dubitanie,  did  not  vote. 

Judgment  reversed  and  new  trial  ordered. 


SECTION  V. 

"  Give  /Something  in  lamest  to  bind  the  Bargain  or  in  Part  of 

Payment."  ^ 

WALKER  V.  NUSSEY. 
In  the  Exchequer,  January  18,  1847. 

[Reported  in  16  Meeson  §•  Welsby,  302.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea, — 
1st,  never  indebted ;  '2d,  a  set-off  for  goods  sold  and  delivered,  and 
on  an  account  stated.     Issue  thereon.     At  the  trial  before  the  under- 

1  "  The  leading  purpose  of  the  statute  obTiously  is  to  prohibit  the  enforcing  of  a 
mere  verbal  contract  for  the  sale  of  personal  chattels  of  the  value  of  950  or  more, 
where  nothing  has  been  done  changing  the  position  of  the  parties  as  to  the  property 
which  is  the  subject  of  the  contract.  It  may  have  been  one  element,  influencing  this 
course  of  legislation,  that  if  no  part  of  the  goods  or  merchandise  stipulated  to  be  sold 
has  in  fact  passed  over  to  the  proposed  vendee,  and  if  no  part  of  the  purchase-money 
has  been  paid,  the  effect  of  holding  the  contract  invalid  in  law  will  be  only  to  leave 
the  parties  really  in  statu  quo.  Or,  if  we  suppose  the  reason  [provision  1]  for  the  excep- 
tion of  cases  of  a  part  delivery  of  the  goods,  or  a  part  payment  of  the  purchase-money, 
from  the  operation  of  the  Statute  of  Frauds,  to  have  been  adopted  upon  the  hypothesis 
that  here  had  been  more  solemnity  in  making  the  contract  or  more  formal  acts  recog- 
nizing its  existence,  all  these  elements  will  be  found  in  the  case  of  a  payment  of  the 
purchase-money  after  the  time  of  making  the  verbal  agreement,  as  fully  as  when  made 
at  the  time  of  entering  into  it.  In  any  view  we  can  take  of  the  matter  we  perceive  no 
sufficient  reason  for  supposing  that  the  payment,  in  the  contemplation  of  the  framers 


SECT,  v.]  WALKER  V.   NUSSEY.  327 

sheriff  of  Yorkshire  it  appeared  that,  the  defendant  having  sold  goods 
to  the  plaintiff  to  the  amount  of  £4  14s.  lie?.,  the  defendant  on  a  sub- 
sequent occasion  bought  of  him  a  lot  of  leather,  of  two  sorts,  by  sample. 
It  was  then  verbally  agreed  between  them  that  the  £4  14s.  lie?,  due  to 
the  defendant  should  go  in  part  payment  by  him  to  the  plaintiff  for 
the  leather.  Next  day  the  plaintiff  sent  in  the  goods  to  the  defendant 
with  this  invoice :  — 

Halifax,  Oct  14th,  1846. 
Mk.  William  Nussey 

Bought  of  Thomas  Walker 

Dressed  hide  bellies,  287  at  9i £10  15s.    M. 

Insole,  376  at  64 10    3       8 

£20  18s.  lid. 
By  your  account  against  me  .     .     .  .  ....  4  14     11 

The  defendant  returned  the  goods  within  two  days  as  inferior  to 
sample,  and  wrote  to  the  plaintiff  to  pay  him  the  £4  14s.  lie?.  The 
plaintiff  refused  to  receive  the  goods  and  brought  this  action,  stating 
in  his  particulars  of  demand  that  the  action  was  brought  to  recover 
the  sum  of  £16  4s.,  as  the  "  balance  of  the  following  account "  (setting 
out  the  above  invoice). 

The  under-sheriff  ruled  that  there  was  nothing  to  shew  that  the 
£4  14s.  lie?,  had  been  given  by  the  defendant  in  earnest  or  part  of 
payment  under  29  Car.  2,  c.  3,  §  17,  and  left  nothing  to  the  jury,  ex- 
cept on  the  point  of  acceptance  of  the  goods  by  the  defendant,  direct- 
ing them  to  find  for  him  if  they  thought  he  returned  the  goods  in  a 
reasonable  time  without  taking  to  them.  The  jury  found  a  verdict 
for  the  defendant  on  both  issues. 

Addison  now  moved  for  a  new  trial  on  the  ground  of  misdirection. 
[After  stating  §  17  of  29  Car.  2,  c.  3.]  This  transaction  amounted 
to  an  agreement  that,  on  the  defendant's  purchasing  the  leather, 
the  £4  14s.  lie?,  before  then  due  to  him  from  the  plaintiff  was  to  be  a 
part  of  the  purchase-money  accruing  due  to  him.  That  agreement 
inured  therefore  to  take  this  case  out  of  the  statute  as  part  payment 

of  this  statute,  was  restricted  to  a  payment  made  at  the  precise  period  of  making  the 
verbal  agreement.  It  is  doubtless  true  that,  until  such  payment  of  part  of  the  pur- 
chase-money, the  contract  would  be  of  no  validity,  and  it  would  be  entirely  competent 
for  either  party  to  repudiate  it.  Neither  party  would  be  bound  by  its  terms ;  the 
vendee  would  be  imder  no  obligation  to  make  a  payment,  and  the  vendor  under  no 
obligation  to  receive  one.  But  when  actually  made  and  accepted  with  the  full  concur- 
rence of  both  parties,  then  the  contract  takes  effect ;  then  a  part  payment  of  the  pur. 
chase-money  has  been  made ;  and  then  the  parties  have  made  a  valid  contract.  This 
would  seem  to  be  a  very  reasonable  construction  of  the  statute  if  it  was  necessary  to 
decide  the  abstract  question  of  the  effect  of  payment  of  a  part  of  the  purchase-money 
after  the  time  of  entering  into  a  verbal  contract."  Per  Dewey,  J.,  Thompson  «.  Alger, 
12Met.  428,436.  — Ed. 
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within  §17.  [Paeke,B.  When  was  the  plaintiff's  debt  to  the  defendant 
satisfied,  so  as  to  be  the  subject  of  a  plea  of  payment  had  the  defendant 
sued  him  ?  The  leather  was  to  be  delivered  by  the  plaintiff,  and  taken 
by  the  defendant  in  satisfaction  of  the  £4  Us.  l\d.  due  from  the  plain- 
tiff to  the  defendant,  and  the  rest  of  it  was  to  be  paid  for  by  the  defend- 
ant. Was  not  the  contract  prospective,  and  the  plaintifTs  debt  to  the 
defendant  only  eventually  extinguished,  in  case  of  the  defendant's 
acceptance  of  the  leather  subsequently  sent  to  him  by  the  plaintiff?] 
The  under-sheriff  merely  left  the  question  of  acceptance  to  the  jury. 
But  in  Hart  v.  N"ash,i  where  the  holder  of  a  bill  agreed  with  the  party 
liable  to  pay  it  tlmt,  till  he  could  pay  it,  he  should  supply  the  holder 
with  hats,  .and  that  they  should  be  "paid  on  account,"  the  court 
held  that  the  delivery  and  receipt  of  the  hats  under  that  agreement 
was  "part  payment "  within  the  Statute  of  Limitations,  9  Geo.  4,,c.  14. 
[Aldekson,  B.  There  the  supply  of  hats  by  the  defendant  in  part 
payment  was  subsequent  to  the  agreement,  which  is  very  different. 
The  words  of  §  17  are  not  "  except  tlic  buyer  shall  have  accepted," 
but  "  except  the  buyer  shall  accept "  part  of  the  goods  so  sold  and 
actually  receive  the  same,  —  that  is,  at  the  time  of  the  bargain  made.] 
It  was  not  necessary  that  the  money  should  have  been  paid  by  the 
plaintiff,  in  order  to  be  repaid  by  the  defendant  in  part  payment  for 
his  purchase  ;  for  from  the  moment  of  the  agreement  the  defendant's 
goods  became  part  payment  of  those  agreed  to  be  delivered  to  him  by 
the  plaintiff,  and  the  defendant  had  no  longer  any  cause  of  action 
against  the  plaintiff.  [Platt,  B.  You  rely  on  part  of  the  contract 
itself  as  being  part  performance  of  it.] 

Pollock,  C.  B.  I  think  no  rule  ought  to  be  granted.  The 
plaintiff  sues  for  goods  sold  and  delivered  by  him  to  the  defendant 
above  £10  in  value;  and  it  was  admitted  that  the  defendant  had  pre- 
viously sold  him  goods  for  £4  14s.  \\d.  On  the  new  dealing  between 
them  the  agreement  was,  that  that  sum  should  be  taken  as  part  pay- 
ment by  the  defendant,  and  that  he  should  only  pay  the  plaintiff  the 
difference  between  that  sum  and  the  amount  of  the  goods  bought 
from  him.  This  contract  was  verbal;  but  it  is  argued  that  the 
£4  14s.  lid.  was  a  part  payment  by  the  defendant  so  as  to  take  the 
case  out  of  the  Statute  of  Frauds.  But  I  think  it  was  not.  Here 
there  was  nothing  but  one  contract ;  whereas  the  statute  requires  a 
contract  and,  if  it  be  not  in  writing,  something  besides.  The  ques- 
tion here  is,  whether  what  took  place  amounted  to  a  giving  of  earnest 
or  in  part  of  payment  at  the  time  of  the  bargain,  the  goods  bought 
by  the  defendant  not  having  been  then  delivered  to  him  by  the 
plaintiff.  Nothing  turns  on  the  effect  of  their  subsequent  delivery. 
Had  these  parties  positively  agreed  to  extinguish  the  debt  of  £4  odd, 
and  receive  the  plaintiff's  goods  pro  tanto  instead  of  it,  the  law  might 

1  2  C.  M,  &  K.  337,  5  Tyr.  955;  acted  on  in  Hooper  v.  Stephens,  4  Ad.  &  E.  71. 
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have  been  satisfied  without  the  ceremony  of  paying  it  to  the  defend- 
ant and  repaying  it  by  him.  But  the  actual  contract  did  not  amount 
to  that,  and  there  has  been  no  part  payment  within  the  statute. 

Paeke,  B.  I  am  of  the  same  opinion,  and  think  the  ruling  at  the 
trial  was  right.  The  facts  seem  to  be  these :  The  plaintifi"  owed  the 
defendant  a  sum  of  £4  14s.  lie?.  The  parties  then  verbally  agreed 
that  the  plaintiff  should  sell  to  the  defendant  goods  above  £10  in 
value,  according  to  a  given  sample,  the  plaintifi''s  debt  to  go  in  part 
payment,  and  the  residue  to  be  paid  by  the  defendant.  No  evidence 
was  given  of  the  actual  payment  or  discharge  of  the  debt  due  from 
the  plaintiff,  so  that  all  rested  in  the  agreement  merely.  If  Mr.  Addi- 
son could  have  shewn  the  contract  to  have  been  that  the  parties  were 
to  be  put  in  the  same  situation  at  that  time  as  if  the  plaintiff's  debt  to 
the  defendant  had  then  been  paid,  or  as  if  it  had  been  paid  to  the  de- 
fendant and  repaid  by  him  to  the  plaintiff  as  earnest,  the  statute  might 
have  been  satisfied  without  any  money  having  passed  in  fact ;  but  the 
agreement  was  in  fact  that  the  goods  should  be  delivered  by  the  plain- 
tiff by  way  of  satisfaction  of  the  debt  previously  due  from  him  to  the 
defendant,  and  that  the  defendant  should  pay  for  the  rest.  Then  the 
buyer  did  not  "  give  something  in  earnest  to  bind  the  bargain  or  in  part 
of  payment."  The  "  part  payment "  mentioned  in  the  statute  must  take 
place  either  at  or  subsequent  to  the  time  when  the  bargain  was  made. 
Had  there  been  a  bargain  to  sell  the  leather  at  a  certain  price,  and  sub- 
sequently an  agreement  that  the  sum  due  from  the  plaintiff  was  to  be 
wiped  off  from  the  amount  of  that  price,  or  that  the  goods  delivered 
should  be  taken  in  satisfaction  of  the  debt  due  from  the  plaintiff, 
either  might  have  been  an  equivalent  to  part  payment,  as  an  agree- 
ment to  set  off  one  item  against  another  is  equivalent  to  payment  of 
money.  But  as  the  stipulation  respecting  the  plaintiff's  debt  was 
merely  a  portion  of  the  contemporaneous  contract,  it  was  not  a  giving 
something  to  the  plaintiff  by  way  of  earnest  or  in  part  of  payment,  then 
or  subsequently. 

Aldeeson,  B.  The  17th  section  of  the  Statute  of  Frauds  implies 
that,  to  bind  a  buyer  of  goods  of  £10  value  without  writing,  he  must 
have  done  two  things  :  first,  made  a  contract ;  and,  next,  he  must  have 
given  something  as  earnest  or  in  part  payment  or  discharge  of  his  lia- 
biUty.  But  where  one  of  the  terms  of  an  oral  bargain  is  for  the  seller 
to  take  something  in  part  payment,  that  term  cannot  alone  be  equiva- 
lent to  actual  part  payment.  In  this  case  the  part  payment,  or  what- 
ever else  the  bargain  may  amount  to,  is  part  of  that  bargain  itself,  and 
cannot  be  wrested  into  proof  of  an  actual  payment  without  repealing 
the  statute,  and  suffering  a  verbal  contract  for  the  sale  of  goods  of  £10 
value  to  have  effect  without  the  safeguards  provided  by  law  against  fraud 
in  such  cases. 

Platt,  B.    In  this  case,  as  no  note  in  writing  was  signed  by  the 
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parties,  it  is  clear  from  §  17  that  something  was  to  be  done  by  way 
of  ratifying  the  bargain  in  addition  to  it,  and  at  the  time  of  its  being 
made.  If  on  making  the  bargain  the  defendant  resigned  the  debt 
previously  due  to  him  from  the  plaintiff,  or  discharged  the  plaintiff's 
liability  to  that  amount,  that  would  not  be  giving  earnest  at  the  time 
of  the  bargain  made,  or  in  part  of  payment  of  the  whole  sum  then  due 
from  the  defendant.  As  to  any  discharge  of  the  plaintiff  from  liabil- 
ity to  the  defendant  at  the  time  of  making  the  second  bargain  be- 
tween them,  no  receipt  for  the  plaintiff's  debt  was  given  by  the 
defendant  or  any  other  thing  done  by  him,  so  that  every  thing  rested 
in  mere  verbal  contract,  and  nothing  in  the  evidence  makes  it  binding 
on  the  defendant.  Hule  refused. 


ARTCHER  V.  ZEH. 

Supreme  Court  op  New  York,  May  Term,  1843. 

[Reported  in  5  Hill,  200.] 

Eeeoe  to  the  Mayor's  Court  of  the  city  of  Albany,  where  Zeh  sued 
Artcher  in  assumpsit  for  money  had  and  received.  The  facts  upon 
which  the  plaintiff  relied  were  proved  by  Angus  McDuffe,  and  were 
substantially  as  follows:  Artcher  agreed  to  sell  certain  land  to 
McDuffe,  but  in  consequence  of  the  latter's  inabiUty  to  pay  the 
purchase-money  it  was  agreed  between  them  that,  if  McDuffe  would 
find  another  purchaser,  Artcher  would  convey  to  him  and  account  to 
McDuffe  for  whatever  the  land  brought  over  $1,403.19.  In  pursuance 
of  this  arrangement  Artcher  conveyed  to  Wright  and  Wells  on  the 
30th  of  October,  1839,  for  the  sum  of  $1,640.87,  taking  their  mortgage 
for  the  amount  payable  in  two  equal  instalments  on  the  1st  of  June 
and  1st  of  December,  1840.  Zeh  held  a  note  against  McDuffe  for 
more  than  the  difference  between  $1,403.19  and  the  sum  for  which  the 
land  sold,  and  the  latter  agreed  to  transfer  his  interest  in  such  differ- 
ence to  Zeli,  who  remarked  that  if  Artcher  would  assent  to  the 
transfer  he  (Zeh)  would  credit  or  indorse  the  amount  on  the  note. 
McDuffe  accordingly  called  on  Artcher  and  obtained  fi-om  him  a 
promise  to  pay  over  the  sum  claimed  by  the  former  when  the  mort- 
gage should  be  paid.  This  was  immediately  after  the  mortgage  was 
given.  The  mortgage  was  paid  to  Artcher  about  the  time  it  fell  due ; 
but  he  refused  to  fulfil  his  engagement  by  paying  any  part  of  the 
money  to  Zeh,  who  thereupon  commenced  this  action  in  the  court 
below.  At  the  close  of  McDuffe's  examination  he  was  objected  to  by 
the  defendant's  counsel  as  an  incompetent  witness  for  the  plaintiff,  and 
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a  motion  was  thereupon  made  to  have  his  testimony  stricken  out  of 
the  case.  The  motion  was  denied,  and  the  defendant's  counsel 
excepted.  It  was  not  shewn  that  any  of  the  transactions  or  agree- 
ments testified  to  by  McDuffe,  except  the  deed  and  mortgage,  were 
reduced  to  writing ;  nor  did  it  appear  that  Zeh  had  actually  credited 
McDuffe  with  the  claim  against  Artcher,  indorsed  it  on  the  note,  or 
given  a  receipt  for  it  in  satisfaction  or  in  any  other  form. 

The  defendant's  counsel  moved  for  a  nonsuit  on  the  ground,  1. 
That  inasmuch  as  the  assignment  from  McDuffe  to  Zeh  was  not  in 
writing,  nor  the  note  extinguished  thereby,  the  assignment  was  void 
by  the  Statute  of  Frauds  ;  2.  That  Artcher  was  shown  to  be  a  trustee 
of  McDuffe's  interest  in  the  mortgage  moneys,  that  such  trust  was 
void  under  the  Revised  Statutes,  and  that  the  agreement  between 
Artcher,  McDuffe,  and  Zeh  was  therefore  also  void ;  and  3.  That 
Artcher's  promise  to  pay  the  money  to  Zeh  was  not  to  be  performed 
within  a  year,  and  was  for  that  reason  void  by  the  Statute  of  Frauds. 
The  court  below  denied  the  motion,  and  the  defendant's  counsel 
excepted.  Verdict  and  judgment  for  the  plaintiff.  The  defendant 
sued  out  a  writ  of  error. 

H.  W.  Peckham^  for  the  plaintiff  in  error. 

H.  G.  Wheaton,  for  the  defendant  in  error. 

By  the  Couet,  CowBiir,  J.^  .  .  .  The  first  objection  taken  on  the 
motion  for  a  nonsuit  should  have  been  allowed.  By  the  2  Rev.  Sts.  70, 
(2d  ed.)  §  3,  in  order  to  pass  the  interest  in  a  chose  in  action  where  the 
price  exceeds  $50  there  must  be  a  writing,  or  the  evidences  of  the 
debt  or  some  of  them  must  be  delivered,  or  some  part  of  the  purchase- 
money  be  paid ;  otherwise  the  transfer  is  void.  It  is  supposed  that 
here  was  something  equivalent  to  part  payment  of  the  money,  because 
the  terms  of  the  agreement  were  such  as  to  extinguish  pro  tanto  the 
debt  due  from  McDuffe  to  Zeh;  in  other  words,  that  the  transfer 
was  accepted  as  a  payment,  and  per  se  worked  a  satisfaction. 
McDuffe  agreed  with  Zeh  that  Artcher  should  pay  him,  apd  Zeh 
stipulated  that  if  Artcher  would  agree  to  pay  him  he  would  give 
McDuffe  credit  for  the  sum,  or  would  indorse  it  on  the  note.  But  it 
never  was  credited,  indorsed,  or  receipted  in  any  form;  at  least 
nothing  of  the  kind  was  shown.  It  need  not  be  denied  that  a  promise 
to  indorse  or  credit  Artcher's  agreement  to  pay,  in  satisfaction  or  pay- 
ment of  so  much  as  the  sum  amounted  to,  would  operate  as  an  extin- 
guishment ;  or,  in  other  words,  that  an  agreement  to  give  an  absolute 
credit  would  have  that  effect.  But  the  agreement  leaves  it  equal 
whether  the  indorsement  or  credit  was  not  to  be  the  usual  conditional 
one,  to  become  absolute  on  the  a'ssigned  claim  proving  available. 
Such  is  the    legal  construction  of  an  arrangement  to  take  a  claim 

1  Only  so  much  of  the  opinion  is  given  as  relates  to  the  first  ground  of  the  motion 
for  a  nonsuit.  — Ed. 
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against  a  third  person,  to  be  applied  upon  a  precedent  debt ;  and  the 
law  will  not  hold  it  to  be  an  absolute  payment  unless  there  be  an 
express  agreement  to  take  it  as  per  se  a  satisfaction.  In  the  absence 
of  such  an  agreement  the  law  will  not  compel  the  creditor  to  apply  it 
in  discharge  till  the  money  be  actually  received.  Here  are  no  such  words 
as  "absolute  payment,"  "absolute  satisfaction," " absolute  discharge,"  or 
the  like,  to  indicate  that  the  credit  was  to  diifer  from  the  one  usual  in 
such  cases.  Even  the  transfer  of  a  negotiable  note  against  a  third 
person  would  not  have  been  a  satisfiiction  on  the  terms  here  used. 
But  we  are  not  left  to  implication.  If  this  plaintiff  really  intended  to 
work  an  extinguishment  of  his  claim  against  McDuffe,  why  did  he  not 
indorse  Artcher's  promise  as  so  much  money  paid  on  the  note,  or 
credit  or  give  a  receipt  for  it  as  such  ?  Down  to  the  very  time  of  the 
trial  he  had  done  neither.  He  left  his  note  to  S23eak  the  same  language 
as  it  did  before  the  arrangement  was  made  ;  at  least  we  are  to  intend 
that  he  did,  for  his  counsel  do  not  pretend  that  he  had  applied  the 
demand  said  to  ]ia-\'e  been  transferred,  in  any  form,  absolute  or  con- 
ditional. In  refusing  to  apply  it  absolutely  I  admit  he  acted  according 
to  the  legal  inference  of  what  was  intended;  but  the  omission 
strengthens  that  inference.  It  took  away  all  doubt  of  what  the 
parties  intended,  and  left  no  question  for  the  jury.  Suppose  this 
action  had  been  against  McDuffe,  and  it  had  ajDpeared  that  the  money 
had  never  been  paid  by  the  mortgagors  and  was  never  like  to  be,  or 
that  Zeh  had  failed  to  collect  of  Artcher  for  any  cause  not  imputable 
to  Zeh :  clearlj-  the  mere  arrangement  between  him  and  McDufte  could 
not  be  allowed  as  a  bar. 

Since  the  revised  Statute  of  Frauds  putting  equitable  transfers  of 
choses  in  action  on  a  footing  similar  to  that  on  which  sales  of  goods 
stand,  if  there  be  no  writing  and  no  deli\-ery  the  assignee  must  pay 
something,  at  least  part  with  something  of  value.  The  statute 
requires  that  he  should  pay  some  part  of  the  purchase-money.  No 
doubt  it  must  be  taken  in  its  spirit  to  mean  any  thing  or  part  of  any 
thing,  given  by  way  of  consideration,  which  is  money  or  money's 
worth.  But  the  object  was  to  have  something  pass  between  the 
parties  beside  mere  words,  some  symbol  like  earnest  money.  2  Black. 
Com.  448.  Here  every  thing  lies  in  parol ;  and  even  if  there  had  been 
the  express  agreement  which  is  set  up,  — an  agreement  for  absolute 
credit,— I  should  doubt  whether  the  statute  would  be  satisfied  without 
something  more ;  at  least  some  absolute  indorsement  or  written  credit 
at  the  time.  One  object  of  the  statute  was  to  prevent  perjury.  The 
method  taken  was  to  have  something  done,  not  to  rest  every  thing 
upon  mere  oral  agreement.  Here  even  the  agreement  is  not"  direct, 
but  rather  sought  to  be  raised  by  way  of  construction  on  an  equivocal 
conversation. 

Taken  in  any  view,  therefore,  I   think  the   assignment  was  void 
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witUn  the  intent  as  it  is  clearly  within  the  words  of  the  Statute  of 
Frauds. 

The  judgment  must  be  reversed ;  a  venire  de  novo  to  go  from  the 
court  below ;  the  costs  to  abide  the  event. 

Ordered  accordingly} 


SHELDON  EDGERTON  v.  J.  H.  C.  HODGE. 

Supreme  Court  op  Vermont,  January  Term,  1869. 

\Reported  in  41  Vermont  Reports,  676.] 

Assumpsit,  which  was  referred  to  a  referee,  who  reported :  — 
"  That  on  the  30th  of  June,  1864,  the  parties  made  an  agreement  by 
parol  by  which  the  defendant  agreed  to  sell  to  the  plaintiff  what  new- 
milk  cheese  he  then  had  on  hand  and  unsold,  amounting  to  975  pounds, 
and  the  new-milk  cheese  he  should  make  thereafter  during  the  season ; 
and  the  plaintiff  agreed  to  pay  the  defendant  therefor  at  the  rate  of 
15j  cents  per  pound,  and  every  twenty  days  thereafter  agreed  to  call 
at  the  defendant's  house  in  Dorset,  select  such  cheese  as  would  be  fit 
for  market,  attend  its  weight  there,  and  pay  the  defendant  for  the 
cheese  so  selected  and  weighed,  and  then  the  defendant  was  to  deliver 
the  same  to  the  plaintiff  at  the  railroad  depot  in  Manchester.  The  day 
after  the  above  agreement  was  made  the  defendant  by  his  son  Albert 
Hodge  wrote  and  sent  by  mail  a  letter  to  the  plaintiff  (a  copy  of  which 
is  annexed,  dated  July  1,  1864),  depositing  the  same  at  the  post-office 
in  East  Rupert,  directed  to  the  plaintiff  at  Pawlet  and  received  by 
him  by  mail  on  the  same  day.  The  next  day,  after  the  return  mail 
from  Pawlet  to  East  Rupert  had  gone  out,  it  being  on  Saturday,  the 
plaintiff  enclosed  in  a  letter  directed  to  the  defendant  at  East  Rupert, 
and  left  it  in  the  post-office  at  Pawlet  to  be  carried  by  mail  to  the 
defendant,  the  sum  of  $50.  (A  copy  of  the  plaintiff's  letter  is  here- 
unto annexed,  and  the  envelope  enclosing  the  $50  is  postmarked 
"Pawlet,  July  4.")  This  letter  of  the  plaintiff  was,  on  the  8th  of  July, 
1864,  handed  to  the  said  Albert  Hodge  by  the  postmaster  of  East 
Rupert,  and  it  was  on  the  same  day  carried  by  him  to  the  defendant, 
opened  by  the  said  Albert,  the  $50  reftised  to  be  received  by  the 
defendant,  and  the  letter  of  the  plaintiff,  with  the  $50  and  the  envelope 
enclosing  them,  were  by  maU  returned  to  the  plaintiff  with  no  com- 
munication accompanying  them  from  the  defendant.     The  plaintiff 

1  See  Brabin  v.  Hyde,  30  Barb.  265,  32  N.  Y.  519 ;  Mattice  v.  AUen,  33  Barb.  543  ; 
Clark  V.  Tucker,  2  Sandf.  157 ;  Teed  v.  Teed,  44  Barb.  96;  Dow  v.  Worthen,  37  Vt. 
108.  — Ed. 
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received  the  so  enclosed  wrapper,  money  and  letter,  on  the  9th  of  July, 
1864,  and  kept  the  same  $50  for  six  months  thereafter.  A  daily  mail 
is  carried  between  the  post-offices  of  Pawlet  and  East  Rupert,  a  dis- 
tance of  six  miles.  On  the  20th  of  July,  1864,  the  plaintiff  sent  word 
to  the  defendant  to  deliver  what  cheese  he  had  fit  for  market  to  the 
depot  in  Manchester.  The  defendant  replied  to  the  messenger  that  he 
had  no  cheese  for  the  plaintiff.  ISTo  other  communication  ever  took 
place  between  the  parties  in  regard  to  the  cheese  after  the  retm-n  of 
the  money  as  above  stated  until  this  suit  was  brought.  The  defendant 
sold  all  his  cheese  to  other  parties,  making  his  first  sale  on  the  26th  of 
July,  1864. 

"If  the  court  shall  be  of  opinion  that  from  the  foregoing  facts  the 
plaintiff  is  entitled  to  recover,  and  that  the  rule  of  damages  should  he 
the  jN'ew  York  market  price  for  cheese  for  the  season  of  1864,  deduct- 
ing freight  and  commission,  then  I  find  due  the  plaintiff  $411.01.  If 
the  current  price  in  the  country,  paid  by  purchasers  and  sent  by 
them  to  market,  is  to  be  the  rule,  then  I  find  due  the  plaintiff  the  sum 
of  $306.32. 

"DoKSET,  July  l8t,  1864. 
"Mr.  Edgerton. 

"  Sir,  —  According  to  our  talk  yesterday  you  bought  my  cheese  for  the  season. 
I  shall  stand  to  it,  but  shall  want  you  to  pay  me  -SoO  to  bind  it.  I  s'pose  there  is 
nothing  holding  unless  there  is  money  paid.  I  do  not  wish  you  to  think  I  wish  to 
fly  from  letting  you  have  it,  so  that  it  is  sure.  I  will  pay  you  interest  on  the 
money  until  the  cheese  is  delivered. 

"Yours  in  haste,  J.  H.  C.  Hodge, 

"Per  A.  H. 

"  Pawlet,  July  2,  1864. 

"  Mr.  Hodge. 

"Beak  Sir,  —  I  enclose  you  $50  to  apply  on  your  dairy  of  cheese  as  you 
proposed.  Yours  truly, 

"  S.  Edgerton." 

The  court  at  the  March  term,  1868,  Pierpoint,  C.  J.,  presiding,  ren- 
dered judgment  on  the  report  that  the  plaintiff  recover  of  the  defend- 
ant the  smaller  sum  reported  by  the  referee,  and  for  his  costs,  to  which 
the  defendant  excepted. 

Edgerton  &  Nicholson  and  J.  B.  Bromley,  for  the  defendant. 

Fayette  Potter,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  The  parol  agreement  entered  into  by  the  parties  June 
30th,  being  for  the  sale  of  goods,  wares,  and  merchandise,  for  the  price 
of  $40  and  more,  is  within  the  Statute  of  Frauds,  and  inoperative  unless 
taken  out  of  the  statute  by  the  subsequent  acts  of  the  parties.  It  is 
claimed  by  the  plaintiff  that  the  defendant's  letter  under  date  of  July 
Ist,  and  the  depositing  of  the  plaintiff's  letter  with  the  150  in  the  post- 
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oiBce  on  the  2d  of  that  month,  constitute  a  payment  of  part  of  the 
purchase-money  within  the  meaning  of  the  statute.   It  will  be  observed 
that  when  those  letters  were  written  no  binding  agreement  had  been 
concluded.     The  defendant  in  his  letter  of  July  1st  says  :  "According 
to  our  talk  yesterday,  you  bought  my  cheese  for  the  season.    I  shall 
stand  to  it,  but  shall  want  $50  to  bind  it."    By  that  letter  the  plaintiff 
was  notified  that  he  could  make  the  bargain  binding  upon  himself  as 
well  as  the  defendant  by  paying  to  the  defendant  the  sum  demanded 
for  that  purpose.     The  plaintiff  on  the  2d  of  July  enclosed  |50  in  a 
letter  directed  to  the  defendant,  and  deposited  it  in  the  post-office, 
which  letter  was  delivered  to  the  defendant  on  the  8th  of  that  month. 
He  did  not  accept  the  money,  but  returned  it  to  the  plaintiff.    It  is 
clear  that  the  act  of  depositing  the  letter  and.  the  money  in  the  post- 
oflSce  was  not  a  payment  to  the  defendant.     His  letter  did  not  direct 
the  money  to  be  sent  by  mail :  it  contains  nothing  that  would  indicate 
that  the  defendant  expected  the  plaintiff  would  reply  by  letter,  or 
accept  the  proposition  by  depositing  the  money  in  the  post-office ;  and 
the  fact  that  the  defendant  by  letter,  offered  to  allow  the  plaintiff  to 
perfect  the  agreement  by  paying  part  of  the  purchase-money  did  not 
authorize  or  invite  the  plaintiff  to  send  the  money  by  mail  or  make  the 
mail  the  defendant's  carrier  of  the  money.   The  language  of  the  defend- 
ant's letter  is,  "  I  shall  want  you  to  pay  me  $50  to  bind  it ; "  that  is,  to 
make  it  a  valid  contract. 

The  money  when  deposited  in  the  post-office  belonged  to  the  plain- 
tiff; it  belonged  to  the  plaintiff  while  being  carried  by  mail  to  the 
defendant,  and  it  would  continue  the  property  of  the  plaintiff  unless 
accepted  by  the  defendant.  The  plaintiff  took  the  risk  not  only  of  the 
safe  conveyance  of  the  money  to  the  defendant,  but  also  as  to  the  will- 
ingness of  the  defendant  to  accept  it.  The  defendant's  letter,  not  con- 
stituting such  a  note  or  memorandum  of  the  agreement  as  the  statute 
required,  left  it  optional  with  the  defendant  to  accept  or  refuse  part 
payment  when  offered  to  him,  the  same  as  if  the  defendant  had  sent  to 
the  plaintiff  a  verbal  communication  of  the  same  import  as  the  defend- 
ant's letter.  A  point  is  made  by  counsel  as  to  whether  the  money  was 
conveyed  and  delivered  or  offered  to  the  defendant  within  a  reasonable 
time  after  his  letter  was  received  by  the  plaintiff,  but  it  seems  to  us 
that  the  time  the  money  was  offered  is  not  material.  We  think,  even 
if  the  plaintiff  had  gone  immediately  after  receiving  the  defendant's 
letter  and  offered  and  tendered  to  him  the  $50,  the  defendant  would 
have  been  under  no  legal  obligation  to  accept  it.  The  mere  offer  of  the 
defendant  to  receive  the  money  would  not  estop  him  from  refusing  to 
accept  it ;  but  in  order  to  take  the  case  out  of  the  operation  of  the 
statute  it  required  the  agreement  or  consent  of  both  parties  as  to  pay- 
ment by  the  plaintiff  and  acceptance  of  it  by  the  defendant.  Upon  the 
\  facts  of  this  case  we  think  the  rights  of  the  parties  rest  upon  and  are 
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to  be  determined  by  the  verbal  agreement  entered  into  by  them  on  the 
30th  of  June,  and  that  their  subsequent  attempts  to  make  that  agree- 
ment a  vahd  contract  cannot  aid  the  plaintiif.  The  'statute  provides 
that  "  no  contract  for  the  sale  of  any  goods,  wares,  or  merchandise,  for 
the  price  of  $40  or  more,  shall  be  valid  unless  the  purchaser  shall  accept 
and  receive  part  of  the  goods  so  sold,  or  shall  give  something  in  earnest 
to  bind  the  bargain  or  in  part  payment,  or  unless  some  note  or  memo- 
randum of  the  bargain  be  made  in  writing  and  signed  by  the  party  to 
be  charged  thereby,  or  by  some  person  thereunto  by  him  lawfully 
authorized." 

The  very  language  of  the  statute  above  quoted  implies  that,  in  which- 
ever way  the  parties  verbally  agree  or  propose  that  a  contract  for  the 
sale  of  goods,  wares,  or  merchandise,  for  the  price  of  $40  or  more,  shall 
be  made  exempt  from  the  Statute  of  Frauds,  whether  it  be  by  the  pur- 
chaser accepting  and  receiving  part  of  the  goods  so  sold,  by  giving 
something  in  earnest  to  bind  the  bargain  or  in  part  payment,  or  by 
making  a  note  or  memorandum  of  the  bargain,  it  must  be  done,  if  done 
at  all,  by  the  consent  of  both  parties.  It  is  obvious  that  it  would 
require  the  consent  of  the  purchaser  to  accept  and  receive  part  of  the 
goods,  and  he  could  not  receive  them  unless  by  consent  of  the  seller; 
the  purchaser  could  not  give  something  in  earnest  to  bind  the  bargain 
or  in  part  payment,  unless  the  seller  accept  and  receive  it ;  nor  could  a 
note  or  memorandum  of  the  bargain  be  made  and  signed,  unless  by  the 
consent  of  the  party  to  be  charged  thereby.  A  valid  contract  is  an 
agreement  or  covenant  between  two  or  more  persons,  in  which  each 
party  binds  himself  to  do  or  forbear  some  act ;  and  each  acqukes  a 
right  to  what  the  other  promises  ;  but  if  the  parties  in  making  a  con- 
tract Uke  the  present  one  omit  to  do  what  the  statute  requires  to  be 
done  to  make  a  valid  contract,  it  would  require  the  consent  of  both 
parties  to  supply  the  thing  omitted.  Suppose  it  had  been  one  stipula- 
tion of  the  verbal  agreement  on  the  30th  of  June  that  the  plaintiff 
should  give  and  the  defendant  receive  something  in  earnest  to  bind  the 
bargain,  and  in  pursuance  of  such  stipulation  the  plaintiff  had  then 
offered  to  give  or  pay  the  amount  so  stipulated,  and  the  defendant  had 
reftised  to  receive  it,  saying  that  he  preferred  not  to  receive  any  money 
until  he  had  delivered  the  whole  or  part  of  the  property,  or  had  refused 
to  accept  the  money  so  offered,  or  do  any  other  act  to  bind  the  bar- 
gain, without  giving  any  reason  for  such  refusal,  it  would  be  evident 
that  he  did  not  intend  to  make  a  binding  contract.  But  the  fact  that 
he  had  made  such  verbal  agreement  to  receive  something  or  to  do  some 
other  act  to  bind  the  bargain,  and  that  the  plaintiff  was  ready  and 
offered  to  comply  on  his  part,  would  not  take  the  agreement  out  of  the 
statute.  A  verbal  stipulation  to  give  and  to  receive  something  in 
earnest  to  bind  the  bargain  or  in  part  payment,  or  a  verbal  promise  to 
make  a  note  or  memorandum  in  writing  necessary  to  exempt  the  agree- 
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ment  from  the  operation  of  the  statute,  is  as  much  -within  the  Statute 
of  Frauds  as  is  the  agreement  or  contract  taken  as  a  whole ;  and  a  note 
or  memorandum  in  relation  to  giving  something  in  earnest  to  bind  the 
bargain  or  in  part  payment,  which  is  insufficient  of  itself  to  take  the 
contract  out  of  the  statute,  is  also  insufficient  to  make  the  contract 
binding  upon  either  party. 

The  judgment  of  the  county  court  is  reversed,  and  judgment  for  the 
defendant  for  his  costs. 


SECTION  VI. 

"Or  that  some  Mote  or  Memorandum  in  Writing  of  the  said  Bargain 
he  made  and  signed  by  the  Parties  to  he  charged  by  such  Contract, 
or  their  Agents  thereunto  lawfuUy  authorized." 

SIMON  V.  METIVIER  oe  MOTIVOS. 

In  the  King's  Bench,  Trinity  Term,  1766. 

[Reported  in  1  William  Blackstone,  599.] 

Casb  for  not  taking  away  certain  drugs  to  the  value  of  £110,  which 
were  bought  by  the  defendant  at  an  auction ;  and  having  since  sunk 
in  their  value  he  refused  to  take  them,  and  they  were  re-sold  at  an 
under  price ;  and  this  action  was  brought  to  recover  the  difference.  It 
appeared  on  evidence  that,  by  the  terms  of  the  sale,  if  6c?.  was  not  ten- 
dered by  the  buyer  the  goods  might  be  put  up  again  and  re-sold  ;  that 
no  6c?.  was  paid ;  but  that  the  auctioneer  took  down  the  price  and 
buyer's  name  in  writing ;  and  that  after  the  day  of  bidding  and  before 
the  day  of  payment  the  goods  were  weighed  off  to  a  servant  of  the 
defendant. 

The  jury  found  a  verdict  for  the  plaintiff. 

Stowe  and  Davenport  moved  for  a  new  trial :  because  the  sale  was 
void  by  the  Statute  of  Frauds  ;  being  above  the  value  of  £10  and  no 
earnest  given,  or  note  or  memorandum  signed  by  the  party:  and 
because  there  was  no  mutuality  in  the  contract ;  for  as  no  6c?.  was  paid 
the  seller  was  not  bound  by  it,  and  therefore  not  the  buyer.  The  plain- 
tiff might  and  actually  did  re-sell  the  goods  according  to  the  conditions 
of  the  sale. 

Norton  and  Wallace  shewed  for  cause,  that  the  conditions  of  the 
sale  and  the  auctioneer's  taking  down  the  name  of  the  buyer  and  price 
VOL.  I.  22 
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are  equivalent  to  'a  note  in  writing.  That  the  auctioneer  was  agent  to 
the  buyer  pro  tempore ;  that  his  giving  in  his  name  was  an  authority 
to  the  auctioneer  to  set  down  the  contract.  That  the  not  paying  the 
Qd.  was  the  defendant's  own  laches,  of  which  he  shall  take  no  advan- 
tage. That  the  intent  of  the  Statute  of  Frauds  was  to  suppress  pri- 
vate fraudulent  contracts  supported  by  perjury.  No  such  inconven- 
ience in  sales  by  auction,  which  are  transacted  in  the  face  of  such 
numbers  that  a  man  cannot  by  false  evidence  be  made  a  purchaser 
whether  he  will  or  not.  That  the  terms  and  conditions  of  the  sale 
when  any  one  bids  are  the  terms  of  the  bidder  as  well  as  the  seller. 
The  buyer  thereby  accedes  to  the  terms  jDroposed,  and  could  bring  an 
action  upon  them  if  not  performed. 

LoED  Mansfield,  C.  J.  The  question  is  singly  upon  the  Statute  of 
Frauds :  whether  the  contract  is  void  by  the  provisions  of  that  positive 
law.  The  object  of  the  Legislature  in  that  statute  was  a  wise  one; 
and  what  the  Legislature  meant  is  the  rule  both  at  law  and  equity; 
for  in  this  case  they  are  both  the  same.  The  key  to  the  construction 
of  the  act  is  the  intent  of  the  Legislature ;  and  therefore  many  cases, 
though  seemingly  within  the  letter,  have  been  let  out  of  it.  More 
instances  have  indeed  occurred  in  courts  of  equity  than  of  law,  but  the 
rule  is  in  both  the  same.  For  instance,  where  a  man  admits  the  con- 
tract to  have  been  made  it  is  out  of  the  statute ;  for  here  there  can  be 
no  peijury.  Again,  no  advantage  shall  be  taken  of  this  statute  to  pro- 
tect the  fraud  of  another.  Therefore  if  the  contract  is  execu.ted,  it  is 
never  set  aside.  And  there  are  many  other  general  rules  by  way  of 
exception  to  the  statute. 

There  are  two  lights  in  which  the  present  case  may  be  considered. 
1st,  Whether  sales  by  auction  are  within  the  statute.  They  certainly 
existed  in  England,  and  in  all  other  countries,  at  the  date  of  this  stat^ 
ute.  The  auctioneer  is  a  third  person  who  is  to  many  intents  the  agent 
of  both  parties.  The  solemnity  of  that  kind  of  sale  precludes  all  per- 
jury as  to  the  fact  itself  of  sale.  The  contract  is  executed  when  the 
hammer  is  knocked  down.  I  remember  a  case  where  some  sugars  were 
bought  at  an  auction,  and  afterwards  consumed  by  fire  in  the  auction 
warehouse;  and  the  loss  fell  upon  the  buyer.  The  circumstance  of 
weighmg  off  is  similar  to  this,  and  very  material  in  the  present  case. 
And  according  to  the  inclination  of  my  present  opmion  auctions  in 
general  are  not  within  the  statute.  But  this  is  not  necessary  to  be  now 
determined ;  for  if  they  are  within  it, 

2d,  The  requisites  of  the  statute  are  well  complied  Avith.  Every 
bidding  is  an  accession  to  the  conditions  of  sale.  The  name  is  put 
down  by  the  buyer's  authority.  No  latitude  is  left  to  fraud  and  per- 
jury fi'om  the  loose  memory  of  witnesses. 

WiLMOT,  J.  It  may  be  a  great  question  whether  sales  by  auction 
are  within  the  statute.    They  were  certainly  not  ineant  by  the  act, 
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which  was  to  extend  only  to  the  mischiefs  created  by  private  and  clan- 
destine sales.  Had  the  Statute  of  Frauds  been  always  carried  into 
execution  according  to  the  letter,  it  would  have  done  ten  times  more 
mischief  than  it  has  done  good,  by  protecting  rather  than  by  pre- 
venting frauds.  I  therefore  incline  to  think  sales  by  auction  openly 
transacted  before  five  hundred  people  are  not  within  the  statute. 
But  the  present  agreement  is  strictly  within  the  restrictions  of  the 
act.  As  to  the  objection  for  want  of  mutuality;  that  power  of  re-sell- 
ing was  optional  in  the  seller,  if  he  pleased  to  require  the  earnest,  and 
it  was  denied.  And  the  meaning  clearly  was,  that  upon  refusal  goods 
may  be  instantly  put  up  again.  Not  being  asked,  the  contract  clearly 
■bound  the  seller  without  it;  and  therefore  shall  bind  the  buyer.  The 
weighing  it  afterwards  is  a  very  corroborating  circumstance.  I  remem- 
ber the  case  of  the  gale  of  some  balsam,  which  was  weighed  and  put 
into  a  pot  of  the  seller  instead  of  a  pitcher  which  the  buyer  had 
brought  and  left  at  the  seller's  shop.  This  was  held  a  sufficient  deliv- 
ery to  bind  the  contract. 

Yates,  J.  I  much  doubt  whether  the  contract  was  within  the  Stat- 
ute of  Frauds.  If  it  was,  I  am  clear  that  the  requisites  of  the  statute 
were  duly  observed.  Where  Sir  Thomas  Osborne  bespoke  a  chariot, 
that  being  in  its  nature  not  deliverable  immediately,  it  was  held  not 
within  the  statute ;  because  not  capable  of  all  the  requisites  of  the 
statute.  I  look  upon  this  contract  as  executory  in  its  nature,  and  being 
to  be  executed  within  a  year,  is  so  far  not  within  the  statute. 

Aston,  J.  I  think  the  terms  of  the  sale  and  the  requisites  of  the 
statute  were  fully  complied  with  by  giving  in  his  name  as  a  purchaser ; 
which  is  better  than  the  sixpence  earnest. 

Hule  nisi  for  a  'tiew  trial  discharged. 


RUCKER  V.  CAMMEYER. 
At  Guildhall,  coram  Lord  Kenton,  February  26,  1794. 

\Iieported  in  1  Espinasse,  105.] 

AssmupsiT  to  recover  the  price  of  ten  hogsheads  of  sugar  sold  by  the 
plaintiff  to  the  defendant. 

The  case  as  proved  on  the  part  of  the  plaintiff  was  that,  having 
a  quantity  of  sugars  to  sell,  samples  were  sent,  as'  is  usual,  to-  the 
plaintiff's  broker.  The  broker  was  called,  and  proved  that  the  samples 
were  sent  to  him  and  exposed,  together  with  other  samples  of  different 
sugars ;  that  the  defendant  examined  the  samples  and  fixed  on  those 
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for  wHcli  the  action  was  brought;  that  he  asked  the  broker  from 
whence  the  sugars  had  come,  and  was  answered  "  that  they  came  from 
the  north  —  from  Scotland."  He  asked  the  price,  and  was  told  63s. 
per  cwt.  The  broker  said  further  that  he  afterwards  brought  the  plain- 
tiff and  defendant  together,  when  he  supposed  the  bargain  was  con- 
cluded, as  he  soon  after  received  orders  from  the  plaintiff  to  make  out 
sale-notes  of  ten  hogsheads  to  the  defendant  at  63s.  per  cwt.  These 
sale-notes  he  said  contained  the  price  and  quantity  of  the  sugar  sold, 
and  that  one  of  them  was  usually  given  to  the  buyer  and  the  other  to 
the  seller.  The  plaintiff  he  said  had  his  note  from  him,  and  the 
defendant  had  sent  for  his,  which  was  delivered  to  him,  and  soon  after 
part  of  the  sugar,  which  he  sent  back,  saying  that  he  had  contracted 
for  new  sugars  but  that  these  were  old.  He  said  that  at  the  time  of 
the  sale  the  defendant  made  no  inquiry  whether  the  sugars  were  new 
or  old. 

ISrsJcine,  for  the  defendant,  objected  that  this  contract  was  within 
the  Statute  of  Frauds :  he  said  that,  the  broker  being  the  agent  of 
Ruoker  the  plaintiff  only,  and  there  being  no  note  in  writing  on  the 
part  of  the  defendant,  either  by  himself  or  any  agent  authorized  by 
him,  nor  proof  of  any  direct  and  immediate  contract  of  sale  with 
him,  it  therefore  was  void  under  the  statute  for  want  of  a  note  in 
writing. 

Lord  Kenton  said  that  it  was  of  great  importance  not  to  break  in 
on  any  decision  which  had  taken  place  on  the  Statute  of  Frauds ;  and 
cited  the  case  of  Simon  v.  Motivos,  3  Burr.  1921,  as  ruling  the  present 
case.  He  said  that  the  broker  must  be  considered  as  the  agent  of  both 
parties,  and  need  not  be  constituted  by  writing  ;  but  that  in  this  case 
he  had  in  fact  given  the  defendant  a  note  in  writing  when  he  gave  him 
the  sale  note,  which  he  had  accepted. 


SAUKDERSON  v.  JACKSON  and  Anothee. 
In  the  Common  Pleas,  June  28,  1800. 

[Reported  in  2  Bosanquel  Sf  Puller,  238.] 

This  was  an  action  on  the  case  against  the  defendants  for  not  deliv- 
ering 1000  gallons  of  gin  to  the  plaintiff  within  a  certain  time  accord- 
ing to  a  bargain  entered  into  between  them.  There  was  a  second 
count  for  not  delivering  within  a  reasonable  time. 

The  cause  was  tried  before  Lord  Eldon,  C.  J.,  at  the  Guildhall  sittings 
after  last  Easter  term,  when  the  contract  for  the  delivery  of  the  gin 
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having  been  proved  on  the  part  of  the  plaintiff,  the  defendants  insisted 
that  the  case  was  within  the  Statute  of  Frauds,  inasmuch  as  there  was 
no  note  or  memorandum  in  writing  of  the  bargain.  The  circum- 
stances were  as  follows :  At  the  time  the  order  for  the  gin  was  given 
by  the  plaintiff  to  the  defendants  a  bill  of  parcels  was  delivered  to  the 
former,  the  printed  part  of  which  was  "  London.  Bought  of  Jackson 
and  Hankin,  distillers,  No.  8  Oxford  Street,"  and  then  followed  in 
writing,  "  1000  gallons  of  gin,  1  in  5  gin,  7s.  £350."  About  a  month 
after  the  above  period  the  defendants  also  wrote  the  following  letter  to 
the  plaintiff:  "  Sir,  we  wish  to  know  what  time  we  shall  send  you  a 
part  of  your  order,  and  shall  be  obliged  for  a  little  time  in  delivery  of 
the  remainder ;  must  request  you  to  return  our  pipes.  We  are  your 
humble  servants,  Jackson  and  Hankin.'' 

On  this  evidence  his  Lordship  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  reserving  the  point  made  for  the  consideration  of  the  court. 

Accordingly,  Z,ens,  Seijt.,  having  on  a  former  day  obtained  a  rule  nisi 
for  setting  aside  this  verdict  and  entering  a  nonsuit,  he  was  now  called 
upon  to  begin  in  support  of  his  rule.  He  observed  that  the  words  of  the 
29  Car.  2,  c.  3,  §  17,  require  that  "  some  note  or  memorandum  in  writ- 
ing of  the  bargain  be  made  and  signed  by  the  parties  to  be  charged  by 
such  contract,  or  their  agents  thereunto  lawfully  authorized;"  and 
that  in  Hawkins  v.  Holmes,  1  P.  Wms.  770,  and  Stokes  v.  Moore,  ib. 
in  the  notes  by  Mr.  Cox,  the  court  had  held  a  signing  by  the  party 
necessary,  though  the  draft  of  the  conveyance  had  in  the  former 
case  been  altered  in  the  handwriting  of  the  purchaser,  and  in  the  latter 
the  seller  had  himself  written  instructions  for  the  renewal  of  a  lease. 
He  contended  that  though  the  printed  name  contained  in  the  bill  of 
parcels  might  have  amounted  to  a  signature  within  the  meaning  of  the 
act,  if  the  bill  of  parcels  had  been  intended  to  express  the  contract 
quasi  a  contract,  yet  that  in  this  case  it  had  not  been  delivered  to  the 
plaintiff  with  that  view;  that  the  contract  itself  had  never  been  reduced 
to  writing  or  ever  was  intended  to  be  so ;  and  therefore  the  bill  of 
parcels  could  only  operate  as  evidence  of  a  contract  previously  entered 
into ;  and  that  the  subsequent  letter  of  the  defendants,  though  signed 
by  them,  could  not  be  treated  as  a  note  or  memorandum  of  the  con- 
tract, being  accidental  and  only  a  reference  to  a  pre-existing  contract. 

Shepherd,  Seijt.,  contra,  was  stopped  by  the  court. 

LoED  Eldon,  C.  J.  This  bill  of  parcels,  though  not  the  contract 
itself,  may  amount  to  a  note  or  memorandum  of  the  contract  within 
the  meaning  of  the  statute.  The  single  question  therefore  is.  Whether 
if  a  man  be  in  the  habit  of  printing  instead  of  writing  his  name  he  may 
not  be  said  to  sign  by  his  printed  name  as  well  as  his  written  name  ? 
At  all  events,  connecting  this  bill  of  parcels  with  the  subsequent  letter 
of  the  defendants,  I  think  the  case  is  clearly  taken  out  of  the  Statute 
of  Frauds.    For  although  it  be  admitted  that  the  letter  which  does  not 
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state  the  terms  of  the  agi-eement  would  not  alone  have  been  sufficient, 
yet  as  the  jury  have  connected  it  with  something  which  does,  and  the 
letter  is  signed  by  the  defendants,  there  is  then  a  written  note  or 
memorandum  of  the  order  which  was  originally  given  by  the  jjlaintifp 
signed  by  the  defendants.  It  has  been  decided  ^  that,  if  a  man  draw  up 
an  agreement  in  his  own  handwriting,  beginning,  "  I  A.  B.  agree,"  &c., 
and  leave  a  place  for  a  signature  at  the  bottom,  but  never  sign  it,  it 
may  be  considered  as  a  note  or  memorandum  in  writing  "within  the 
statute.  And  yet  it  is  impossible  not  to  see  that  the  insertion  of  the 
name  at  the  beginning  was  not  intended  to  be  a  signature,  and  that 
the  paper  was  meant  to  be  incomplete  until  it  was  further  signed. 
This  last  case  is  stronger  than  the  one  now  before  us,  and  affords  an 
answer  to  the  argument  that  this  bill  of  f)arcels  was  not  delivered  as  a 
note  or  memorandum  of  the  contract. 

Pee  Cueiam,  Mule  discharged. 


EGERTON  V.   MATHEWS   and   Another. 
In   the   King's   Bench,  February  12,  1805. 

\Repoi-ted  in  6  East,  307.] 

Tins  was  an  action  on  the  case  against  the  defendants  for  not  accept- 
ing and  paying  for  certain  goods  which  they  had  contracted  to  pur- 
chase by  the  following  memorandum  in  Avr-iting  :  "  We  agree  to  give 
Mr.  Egerton  19d.  per  lb.  for  30  bales  of  Smyrna  cotton,  customary 
allowance,  cash  3  per  cent.,  as  soon  as  our  certificate  is  complete." 
Signed,  Mathews  and  Turnbull,  and  dated  2d  Sept.,  1803.  The 
defendants  had  before  become  bankrupts,  and  their  certificate  was  then 
waiting  for  the  Lord  Chancellor's  allowance,  and  after  it  was  allowed 
they  signed  the  memorandum  again.  On  the  opening  of  the  case  at 
the  trial  after  last  tei-m  at  Guildhall  it  was  objected,  on  the  authority 
of  Wain  v.  Warlters,^  that,  the  contract  being  altogether  executory, 
and  no  consideration  appearing  on  the  tace  of  the  writing  for  the 
promise,  nor  any  mutuality  in  the  engagement,  it  was  void  by  the  Stat- 
ute of  Frauds,  '29  Car.  2,  c.  3.  And  it  not  being  at  that  time  adverted 
to  that  the  case  cited  turned  upon  the  meaning  of  the  word  "  ao-reement " 
{i.  e.,  to  pay  the  debt  of  another)  in  the  4th  clause  of  the  statute,  and 
that  this  case  was  governed  altogether  by  the  17th  clause,  the  object 
and  wording  of  which  is  different,  and  which  has  not  the  word  "agree- 
ment," the  plaintiff  was  nonsuited.  But  on  a  motion  for  setting  alide. 
1  Knight  V.  Crockford,  1  Esp.  N.  P.  Cas.  190.  2  5  East,  10. 
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the  nonsuit,  when  the  attention  of  the  court  was  called  to  the  difference 
of  the  two  clauses,  Loed  Ellenboeough,  C.  J.,  on  granting  a  rule  nisi 
expressed  his  assent  to  the  distinction  between  the  two  cases,  and  said 
that  the  nonsuit  had  proceeded  upon  a  mistake  at  the  trial  in  supposing 
that  they  were  the  same.     And  on  this  day  when 

The  Solicitor- General  and  Marryat  were  to  have  shewn  cause 
against  the  rule  (after  suggesting  that  the  words  "  contract "  and  "  bar- 
gain" in  the  17tli  section  implied  mutuality  and  consideration  as  much 
as  the  word  "  agreement "  in  the  4th  clause,  and  therefore  brought  the 
case  within  the  principle  of  the  former  decision),  finding  that  the  whole 
court  were  decidedly  of  opinion  that  the  action  was  sustainable  upon 
the  17th  section  of  the  statute,  they  relinquished  any  further  oppo- 
sition to  the  rule  ;  and 

LoED  Ellektboeough,  C.  J.,  observed  that  the  words  of  the  statute 
were  satisfied  if  there  were  "  some  note  or  memorandum  in  writing 
of  the  bargain,  signed  by  the  parties  to  be  charged  by  such  contract." 
And  this  was  a  memorandum  of  the  bargain,  or  at  least  of  so  much 
of  it  as  was  sufficient  to  bind  the  parties  to  be  charged  therewith,  and 
whose  signatures  to  it  is  all  that  the  statute  requires. 

Lawebnce,  J.  The  case  of  "Wain  v.  Warlters  proceeded  on  this, 
that  in  order  to  charge  one  man  with  the  debt  of  another  the  agree- 
ment must  be  in  writing  ;  which  word  "  agreement "  we  considered  as 
properly  including  the  consideration  moving  to  as  well  as  the  promise 
by  the  party  to  be  so  charged ;  and  that  the  statute  meant  to  require 
that  the  whole  agreement,  including  both,  should  be  in  writing. 

The  other  judges  concurring,  Mvle  absolute. 


CHAMPIOlSr  AND  Anothee  v.  PLUMMER. 
In  the  Common  Pleas,  Mat  13,  1805. 

[Reported  in  1  New  Reports,  252.] 

This  was  an  action  against  the  defendant  for  not  delivering  to  the 
plaintiffs  20  puncheons  of  treacle  bought  of  him  by  the  plaintiffs 
at  37s.  per  cwt.  to  be  delivered  on  the  10th  of  December;  20 
puncheons  at  36s.  Qd.  per  cwt.  to  be  delivered  on  the  31st  of  October; 
and  10  puncheons  at  87s.  per  cwt.  to  be  delivered  on  the  1st  of 
November. 

At  the  trial  before  Sir  James  Mansfield,  C.  J.,  at  the  Guildhall 
sittings  after  last  Hilary  term,  it  was  proved  that  a  bargain  for  the 
treacle  in  question  was  made   between   the  plaintiffs'  clerk  and  the 
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defendant  as  stated  in  the  declaration,  and  that  the  following  note 
was  made  by  the  plaintiffs'  clerk  in  a  common  memorandnm  book 
and  signed  by  the  defendant  as  under :  — 

Left  leaf  of  the  book.  Eight  leaf  of  the  book. 

Bought  of  W.  Plummer  10  puncheons  (a)  37. 

20  puncheona  of  treacle 
37/0. 
to  he  delivered  hy  10  Dec. 
(Signed)       Wm.  Plummer. 

20  puncheons  treacle  S6/6. 
say  37/0. 
1  Nov. 
31  Oct.  Wm.  Plummer. 

On  the  part  of  the  defendant  it  was  objected  that  this  did  not 
amount  to  a  sufficient  note  or  memorandum  of  the  contract  within 
the  Statute  of  Frauds,  29  Car.  2,  c.  3,  §  17,  as  it  was  not  signed  by 
the  purchaser ;  and  his  Lordship  being  of  this  opinion  nonsuited  the 
plaintiff. 

A  rule  having  been  obtained  calling  on  the  defendant  to  show 
cause  why  the  nonsuit  should  not  be  set  aside  and  a  new  trial  had. 

Shepherd,  Serjt.,  shewed  cause,  and  insisted  that  it  did  not  appear 
by  the  memorandum  who  was  the  buyer  of  the  goods ;  and  as  it  was 
not  signed  by  the  buyei',  he  could  not  be  bound  by  it ;  consequently 
the  defendant  ought  not  to  be  bound  by  an  agreement  which  would 
not  bind  the  other  contracting  party.  With  respect  to  the  case  of 
Saunderson  v.  Jackson,  2  Bos.  &  Pull.  238,  which  was  referred  to  on 
moving  for  the  .rule,  he  observed  that,  upon  reference  to  the  brief  in 
that  cause,  it  appeared  that  the  name  of  the  purchaser  was  stated 
in  the  bill  of  parcels,  though  that  circumstance  is  not  mentioned  in  the 
report,  the  case  having  turned  entirely  upon  the  sufficiency  of  the 
vendor's  signature. 

Best,  Seijt.,  contra,  urged  that  the  expressions  of  the  statute,  "  some 
note  or  memorandum  in  writing  of  the  bargain  to  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,"  did  not  require 
the  agreement  to  be  reduced  to  writing  in  regular  form,  and  that  it 
was  sufficient  if  the  party  to  be  charged  in  the  action  by  the  pro- 
duction of  the  memorandum  had  signed  it,  although  it  was  not 
signed  by  the  other  party. 

Snj  James  Mansfield,  C.  J.  How  can  that  be  said  to  be  a  con- 
tract, or  memorandum  of  a  contract,  which  does  not  state  who  are 
the  contracting  parties  ?  By  this  note  it  does  not  at  all  appear  to 
whom  the  goods  Avere  sold.  It  would  prove  a  sale  to  any  other  person 
as  well  as  to  the  plaintiffs :  there  cannot  be  a  contract  without  two 
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parties,'  and  it  is  customary  in  the  course  of  business  to  state  the  namei 
of  the  purchaser  as  well  as  of  the  seller  in  every  bill  of  parcels.    This 
note  does  not  appear  to  me  to  amount  to  any  memorandum  in  wiiting 
of  a  bargain. 
The  rest  of  the  court  concurring,  Hule  discharged. 


KLINITZ  V.   SURRY. 
At  Nisi  Pbius,  coram  Lord  Ellenborough,  December  12, 1805. 

[Reported  in  5  Espinasse,  267.] 

This  was  a  special  action  on  the  case.  The  declaration  stated  that 
the  plaintiff  had  sold  to  the  defendant  50  quarters  of  wheat,  which 
the  defendant  had  refused  to  receive,  for  which  action  was  brought. 

The  evidence  was  that  the  plaintiff  had  sent  195  quarters  of  wheat 
consigned  to  his  factors  Giles  and  Jennings  for  sale.  Jennings  stated 
that  he  sold  by  sample  50  quarters  to  the  defendant. 

The  usual  mode  of  selUng  on  the  Corn  Exchange  he  stated  to  be, 
that  he  made  an  entry  in  his  book  of  the  quantity  sold  and  the  price 
it  sold  for.  He  said  the  defendant  when  he  made  the  sale  told  him 
he  employed  Kendal  as  his  ledger  to  receive  the  corn,  and  to  whom 
the  sample  was  delivered.  But  on  his  cross-examination  he  said  he 
considered  himself  as  agent  for  the  seller  only. 

The  sample  had  been  delivered  to  Kendal  only,  and  the  defence 
on  the  merits  was  that  the  bulk  did  not  correspond  with  the  sample. 

The  counsel  for  the  defendant  contended  that  this  case  came  within 
the  Statute  of  Frauds  and  was  void,  there  being  neither  a  note  in 
writing  or  a  delivery  of  any  part  of  the  commodity  sold ;  and  the  case 
of  Cooper  V.  Elston,  7  Term  Rep.  14,  was  cited. 

It  was  answered  by  the  plaintiff's  counsel  that  there  was  in  fact 
a  part  delivery,  the  defendant's  agent  having  received  a  sample  of 
the  corn  in  part,  and  that  the  factor  was  to  be  considered  as  the 
agent  for  both  parties,  and  the  entry  in  his  book  was  a  note  in  writing 
sufficient  to  satisfy  the  statute. 

Lord  Ellbstboeough.  How  far  the  delivery  of  the  sample  in  this 
case  is  a  part  delivery  to  satisfy  the  Statute  of  Frauds  or  not  depends 
upon  the  manner  in  which  that  sample  was  taken  ;  if  the  50  quarters 
were  standing  as  a  distinct  parcel  and  bulk,  and  the  sample  taken 
from  it;  if  the  quantity  was  thereby  diminished  so  much,  and  the 
delivery  of  the  50  quarters  was  so  much  less  by  this  quantity,  I 
think  it  would  be  a  part  delivery,  and  sufficient  within  the  statute ; 
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but  it  would  be  otherwise  if  the  delivery  of  the  sample  was  a  col- 
lateral thing,  a  part  of  another  parcel  of  the  same  sort  of  corn. 

It  therefore  became  a  question  whether  the  50  quarters  which 
were  admitted  to  be  part  of  the  196  quarters  were  separated  from 
them,  and  [or]  whether  the  whole  quantity  was  together  so  that  the 
sample  was  taken  from  one  bulk  or  the  other.  Upon  this  there  was 
contradictory  evidence. 

As  to  the  second  point,  the  book  of  the  corn-factors  Giles  and 
Jennings  was  produced :  there  was  an  entry  of  the  prices  and  quantity, 
but  the  name  of  the  seller  was  not  in  it ;  upon  which  Loed  Ellen- 
BOEOUGii  said  he  was  clearly  of  opinion  that  that  was  not  a  note  in 
writing  within  the  Statute  of  Frauds. 

His  Lordship  in  summing  up  to  the  jury  left  them  first  to  consider 
upon  the  fact  of  whether  the  bulk  and  samjile  did  in  fact  con-e- 
spond. 

The  jury  found  that  it  did  not;  the  defendant  therefore  had  a 
verdict.^ 


PHILLIMORE   AND   Others  v.  BARRY  and   Another. 
At  Nisi  Prids,  coram  Lord  Ellenboeough,  December  17,  1808. 

[Reported  in  1  Campbell,  513.] 

This  was  an  action  for  goods  sold  to  recover  the  price  of  thirteen 
puncheons  of  rum. 

The  cargo  of  a  Danish  jDrize,  of  which  the  rum  in  question  formed  a 
part,  was  lodged  in  the  warehouses  of  Messrs.  Fector  &  Blinet  at  Do- 
ver, and  was  sold  by  auction  in  "\-arious  lots  on  the  28th  of  April,  1808. 
By  the  conditions  of  sale  a  deposit  of  25  per  cent,  was  to  be  paid 
immediately,  and  the  remainder  of  the  purchase-money  in  thirty  days. 
At  the  end  of  that  time  the  jjurchasers  were  to  carry  away  the  goods,  or 

1  S.  C,  Paley  on  Agency,  {3d  ed.)  171,  note.  Assumpsit  for  not  receiving  corn  sold. 
By  the  course  of  tlie  corn  market  the  seller's  broker  delivers  a  sample  and  order  for  the 
delivery  of  the  corn  to  the  buyer,  who  has  till  next  market  day  to  refuse  it  if  he  find 
the  bulk  vary  from  the  sample.  The  buyer  having  had  the  corn  examined  refused 
the  contract.  One  objection  in  poijit  of  law  was,  that  there  was  no  memorandum  of 
the  contract  signed  by  the  buyer  or  his  agent.  Lokd  Elleneokotjgh  declared  himself 
clearly  of  opinion  that  the  broker's  note  was  not  sufficient  of  itself,  he  being  prima 
facie  only  the  agent  of  the  seller  and  not  of  the  buyer ;  but  if  the  buyer  acted  upon  the 
order,  as  in  this  case  he  appeared  to  have  done  by  sending  his  servant  to  examine 
the  bulk  upon  the  authority  of  the  broker's  order,  that  was  such  an  adoption  of  the 
broker's  agency  as  made  him  agent  for  both  parties,  and  his  note  sufficient  within  the 
Statute  of  Frauds.  — Ed. 
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were  afterwards  to  pay  warehouse  rent.  Before  the  day  of  sale  the 
defendants  had  written  to  Messrs.  Fector  &  Minet  to  buy  thirteen 
puncheons  of  this  prize  rum  for  them.  Accordingly  Mr.  John  Minet 
Fector,  one  of  that  firm,  bid  for  several  lots,  which  were  knocked  down 
to  him,  and  amounted  to  the  quantity  required.  The  auctioneer) 
opposite  to  each  of  these  lots,  wrote  down  in  his  printed  catalogue  the 
price  for  which  they  sold  and  the  initials  "J.  M.  F.,"  meaning 
John  Minet  Fector.  On  the  11th  of  May  the  defendants  wrote  a  letter 
to  Messrs.  Fector  &  Minet,  recognizing  and  approving  of  this  purchase. 
But  on  the  18th  of  the  same  month  the  warehouses  in  which  the  rum 
was  accidentally  caught  fire,  and  by  means  of  a  quantity  of  gunjjowder 
lodged  in  them  were  blown  into  the  air  with  a  tremendous  explosion. 
There  was  no  evidence  of  the  deposit  being  paid. 

Garrow,  for  the  defendants,  stated  two  grounds  on  which  he  con- 
tended his  clients  were  not  liable.  1.  The  contract  was  void  under 
the  Statute  of  Frauds.  The  only  way  in  which  it  could  be  pretended 
the  17th  section  had  been  satisfied  was  by  a  memorandum  in  writing. 
But  it  would  be  diflicult  to  say  that  under  the  circumstances  of  this 
case  the  auctioneer  was  the  authorized  agent  of  the  defendants ;  and 
even  if  he  were,  writing  the  letters  "J.  M.  F."  in  the  printed  catalogue 
could  not  be  considered  as  any  memorandum  of  the  contract  between 
the  parties.  Until  the  expiration  of  the  thirty  days  the  goods  remained 
at  the  risk  of  the  sellers.  They  were  not  to  be  paid  for  or  delivered 
before  then,  and  the  property  did  not  absolutely  vest  in  the  purchaser. 
The  stipulation,  as  to  the  paying  of  warehouse  rent  afterwards, 
shewed  that  till  that  time  the  goods  were  still  considered  as  belonging 
to  the  vendors,  subject  to  the  right  of  the  pm'chaser  upon  fulfilling  his 
part  of  the  contract.     But 

LoED  Ellbnboeotjgh  held  that  the  initials  of  the  defendants'  agent 
written  by  the  auctioneer  in  the  catalogue,  coupled  with  their  letter 
recognizing  the  sale,  constituted  a  sufiicient  memorandum  in  writing 
to  satisfy  the  Statute  of  Frauds ;  and  that  the  property  vested  abso- 
lutely in  the  purchasers  from  the  moment  of  the  sale,  the  agreement  to 
give  stowage  room  to  the  goods  free  of  expense  for  thirty  days  being 
introduced  for  their  benefit,  and  being  part  of  the  consideration  for 
which  the  purchase-money  was  to  be  paid. 

Verdict  for  the  plaintiffs. 
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WRIGHT  V.  DANNAH. 

At  Guildhall,  coram  Lord  Bllenborough,  July  4, 1809. 

[Reported  in  2  Campbell,  203.] 

Goods  bargained  and  sold.     Plea,  the  general  issue. 

The  action  was  brought  for  the  value  of  four  sacks  of  clover-seed. 
The  parties  having  met  on  the  Corn  Exchange  in  London  entered  into 
a  negotiation  for  the  sale  of  this  seed ;  and  after  they  had  agreed  on  the 
price,  the  plaintiff  wrote  the  folloAving  memorandum  of  the  contract :  — 

Robert  Dannah,  Windley,  near  Derby. 
4  sacks  clover-seed,  at  £6  18s. 
Per  Fly  Boat. 

After  the  plaintiff  had  written  this  memorandum,  the  defendant,  who 
overlooked  him  while  he  wrote  it,  desired  him  to  alter  the  figures 
18  to  16,  —  £6  16s.  being  the  price  agreed  on.  This  the  plaintiff 
accordingly  did.  They  then  parted,  the  memorandum  being  left  with 
the  defendant. 

J'ark  objected  that  this  was  not  a  sufficient  memorandum  within  the 
Statute  of  Frauds,  not  being  signed  by  the  party  to  be  charged  by  it 
or  his  authorized  agent. 

Garrov)  and  Puller,  contra,  submitted  that  the  defendant  had  made 
the  plaintiff  his  agent  for  the  purpose  of  signing  the  memorandum  by 
overlooking  and  approving  of  what  he  had  written ;  and  they  put  the 
case  of  a  man  incapable,  from  disease  or  ignorance,  of  writing  for  him- 
seE 

Lord  Ellenboeough  said  the  agent  must  be  some  third  person,  and 
could  not  be  the  other  contracting  party. 

Plaintiff  nonsuited. 


HEYMAN  V.  NEALE. 
At  Nisi  Prius,  coram  Lord  Bllenborough,  December  21,  1809. 

[Reported  in  2  Campbell,  .337.] 

This  was  an  action  for  not  accepting  a  quantity  of  hemp. 
The   question  was,  whether  there  had  been  a   complete   contract 
between  the  parties  upon  this  subject. 
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Mr.  Forrester  the  broker  swore  that  he  had  authority  from  the 
plaintiff  to  sell  and  from  the  defendant  to  buy  the  hemp  in  question 
for  the  one  and  the  other  respectively ;  that  he  in  consequence  made 
an  entry  in  his  book  of  having  sold  it  for  the  plaintiff  to  the  defend- 
ant ;  that  he  then  sent  a  copy  of  this  entry  to  each  of  the  parties ; 
and  that  when  he  next  saw  the  defendant  the  latter  objected  to  the 
terms  of  the  bought  note,  and  said  he  would  not  be  bound  by  it.  The 
witness  added  that  he  conceived  he  was  authorized  to  buy  the  hemp 
for  the  defendant  on  the  terms  mentioned  in  the  sale-book. 

Park  contended  that  the  bought  and  sold  notes  were  only  sent  on 
approbation,  and  the  contract  was  not  complete  till  they  were  agreed 
to  by  the  parties ;  that  though  consent  might  be  inferred  fi-om  no  ob- 
jection being  taken,  either  party  might  disaffirm  the  contract  by  giving 
immediate  notice  of  his  dissent ;  that  the  broker  was  vested  with  pow- 
ers merely  to  propose  the  conditions  of  the  bargain,  but  not  finally  to 
conclude  it ;  and  that,  as  the  defendant  had  taken  the  earliest  oppor- 
tunity of  informing  Mr.  Forrester  that  he  was  dissatisfied  with  the 
bought  note,  the  present  action  could  not  be  sustained. 

LoED  Ellenbobough.  After  the  broker  has  entered  the  contract 
in  his  book,  I  am  of  opinion  that  neither  party  can  recede  from  it. 
The  bought  and  sold  note  is  not  sent  on  approbation,  nor  does  it  con- 
stitute the  contract.  The  entry  made  and  signed  by  the  broker,  who 
is  the  agent  of  both  parties,  is  alone  the  binding  contract.  What  is 
called  the  bought  and  sold  note  is  only  a  copy  of  the  other,  which 
would  be  vahd  and  binding  although  no  bought  or  sold  note  was  ever 
sent  to  the  vendor  or  purchaser.  The  defendant  is  equally  liable  in 
this  case  as  if  he  had  signed  the  entry  in  the  broker's  book  with  his 
own  hand. 

It  afterwards  appeared  that  the  hemp  was  not  of  the  quaUty  specified 
in  the  contract,  and  the  plaintiff  submitted  to  be  nonsuited.^ 

1  The  authority  of  the  broker  may  be  countermanded  at  any  time  before  a  memo- 
randum of  the  contract  of  sale  is  written  and  signed  by  him  pursuant  to  the  Statute 
of  Frauds,  although  he  has  previously  entered  into  a  verbal  agreement  to  sell  the 
goods. 

Farmer  v.  Eobinson,  cor.  Lord  EUenborough,  Guildhall,  July  22,  1805.  Action  for 
not  delivering  a  quantity  of  brimstone.  The  defendant  had  authorized  a  broker  to 
sell  some  brimstone  for  him  at  a  certain  price,  and  the  broker  had  accordingly  agreed 
to  sell  it  to  the  plaintiff  at  that  price ;  but  before  the  sale-note  was  made  out  the 
defendant  countermanded  the  authority  of  the  broker,  and  said  that  plaintiff  should 
not  have  the  goods.  Lord  EUenborough  held  that  under  these  circumstances  the 
contract  could  not  be  enforced. 
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ALLEN  V.   BENNET. 
In  the  Common  Pleas,  July  4,  1810. 

[Reported  in  3  Taunton,  169.] 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration 
was  for  not  delivering  to  the  plaintiff  a  parcel  of  rice :  the  second  and 
third  counts  were  upon  the  non-delivery  of  two  several  quantities  of 
tobacco  to  the  amount  of  many  hundred  pounds,  pursuant  to  a  con- 
tract made  by  the  defendant's  agent  with  the  plaintiff.  Upon  tlie  trial 
of  the  cause  at  the  "Warwick  spring  assizes,  1810,  before  Bayley,  J.,  it 
appeared  that  the  defendant's  agent  had  written  certain  orders  in  a 
book,  the  property  of  the  plaintiff,  the  first  of  which  was,  "  Ordered  of 
H.  &  G.  Bennet,  Liveipool,  50  baixels  fine  new  rice,  33«.  2  months  and 
2  months,  as  per  sample,  in  running  numbers.  W.  Wright,  August  23, 
1809."  "Under  this  order  had  been  written  the  following  words :  "  This 
order  to  be  executed  if  Mr.  Allen  does  not  hear  from  Bennet  from  Liv- 
erpool by  Saturday;"  but  these  words  were  afterwards  struck  out,  in 
consequence,  as  it  appeared,  of  a  letter  of  Bennets  to  Wright,  dated 
28th  iVugust,  in  which  they  authorized  him  to  give  Allen  2  and  2 
months,  and  said  that  in  order  to  have  no  disputes  about  quality  they 
had  sent  him  an  average  sample  of  the  rice  in  hand : .  he  should  let  Mr. 
Allen  see  it,  and  if  not  apjiroved  he  was  welcome  to  relinquish  the 
transaction.  It  was  in  consequence  of  the  same  letter  that  the  words 
"  2  months  and  2  months  "  were  inserted  in  the  order,  for  which  words  a 
blank  space  was  left  on  the  23d  of  August,  when  the  entry  was  origi- 
nally made.  The  second  order  was,  "  From  H.  &  G.  Bennet,  Liver- 
pool, 12  cwt.  fine  shag  tobacco  "  (and  other  quantities  of  different  spec- 
ified sorts),  "at  3.S.  id.;  2d.  per  pound  discount:  bill  in  2  months  at  — 
months.  W.  Wright,  Sept.  11, 1809."  The  third  order  was,  "  H.  &  G. 
Bennet,  Liverpool,  8  cwt.  fine  shag  tobacco,  3s.  Sd. ;  2d.  per  pound  dis- 
count :  bill  in  2  months  at  2  months.  W.  Wright,  Sept.  12,  1809." 
The  book  in  which  these  orders  were  written  was  not  ordinarily  used 
as  an  order-book ;  it  had  no  title,  but  was  a  sort  of  waste  book,  con- 
taining various  memoranda  of  diflerent  natures;  and  the  plaintiff's 
name  was  not  found  written  upon  or  in  any  part  of  the  book  from  the 
beginning  to  the  end.  There  was  no  evidence  that  the  plaintiff  had 
signed  any  contract  or  paper  to  bind  himseE  The  defendants  hesi- 
tated to  execute  the  order ;  and  thereupon  some  correspondence  took 
place  between  the  parties,  in  the  course  of  which  the  plaintiff  on  the 
23d  of  September  wrote  a  letter  to  the  defendants,  wherein,  after  giv- 
ing them  references  as  to  his  credit,  he  added,  "  The  eight  hundred 
weight  of  fine  shag  tobacco  I  msh  immediately  forwarded,  as  I  have 
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sold  it  and  it  is  wanted.  I  likewise  want  the  invoice  of  tlie  rice  and 
the  other  tobacco."  It  was  objected  for  the  defendant  that  this  was 
not  within  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  §  17,  a  sufficient  note 
in  writing  for  the  sale  of  these  goods,  inasmuch  as  it  did  not  at  all 
appear  by  the  contract  who  was  the  buyer :  all  that  could  be  gathered 
from  the  entries  was,  that  they  were  contracts  entered  into  by  Bennet 
to  sell  goods  to  persons  not  named,  and  who  those  persons  were  could 
not  be  supplied  by  parol  evidence.  Bayley,  J.,  recollected  the  case  of 
Egerton  v.  Mathews,  6  East,  307 ;  and  inasmuch  as  the  merits  were 
with  the  plaintiff,  at  least  as  to  the  rice,  he  refused  to  nonsuit  him,  but 
reserved  the  point,  subject  to  which  the  jury  found  a  verdict  for  the 
plaintiff  for  £130.  The  learned  judge  afterwards  expressed  his  regret 
that  he  had  not  recommended  to  the  parties  that  the  plaintiff  should 
remit  something  of  the  damages  and  the  defendants  pay  the  residue, 
instead  of  their  fighting  the  point. 

Shepherd,  Serjt.,  in  Easter  term,  1810,  accordingly  moved  for  a  rule 
nisi  upon  the  authority  of  Champion  v.  Plummer,  1  ISTew  Rep.  252. 
In  the  case  of  Egerton  v.  Mathews,  6  East,  307,  where  the  Court  of 
,Kuig's  Bench  held  a  memorandum  signed  by  the  buyer  only  sufficient, 
it  appeared  by  the  contract  who  the  seller  was  to  be,  which  ingredient 
is  here  wanting,  as  it  also  was  in  the  case  of  Champion  v.  Plummer, 
which  was  therefore  distinguishable.  With  respect  to  the  oases  of  con- 
tracts for  the  purchase  of  an  interest  in  land,  which  will  be  cited,  where 
a  signature  by  one  party  has  been  held  sufficient,  as  in  Seton  v.  Slade, 
7  Ves.  275,  it  is  observable  that  the  4th  section  requires  only  a  note  in 
writing  signed  by  the  party.  Upon  the  17th  clause  it  was  essential 
that  the  names  of  both  the  contracting  parties  should  appear  on  the 
contract.  He  also  made  a  second  point,  that  the  declaration  alleged 
that  the  rice  was  to  be  paid  for  in  two  months  from  the  date  of  the 
invoice :  whereas  the  true  construction  of  the  order  was,  that  it  was  to 
be  paid  for  in  two  months  from  the  delivery ;  and  the  difference  was 
material,  for  the  seller  might  send  his  invoice  immediately,  yet  protract 
the  delivery,  and  so  improperly  accelerate  the  payment  even  to  the  day 
of  delivery.  [Majstsiteld,  C.  J.  No  doubt  the  two  months  woiild  be 
explained  by  any  merchant  to  be  computed  from  the  date  of  the  deliv- 
ery.] There  was  a  further  objection  to  the  count  on  the  second  con- 
tract, that  the  declaration  alleged  it  was  to  be  paid  by  a  biU  at  — 
months,  which  was  too  uncertain,  and  the  number  of  months  agreed 
on  could  not  be  supplied  by  parol  evidence.  The  court  granted  a  rule 
nisi  on  all  the  points. 

£est  and  Vaughan,  Serjts.,  in  this  term  shewed  cause.  They  relied 
on  the  plaintiff's  letter  of  the  23d  of  September  as  evidence  that  the 
plaintiff  was  a  party  to  the  contract,  inasmuch  as  it  referred  to  the  iden- 
tical order  for  8  cwt.  entered  in  the  book.  [Mansi'ield,  C.  J.  The  objec- 
tion is  not  that  there  is  no  assent  of  the  plaintiff,  but  that  it  does  not 
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appear  by  the  memorandum  -who  the  buyer  was.J  It  is  not  necessary 
that  the  contract  should  express  either  who  the  buyer  was  or  who  the 
seller  was :  it  is  sufficient  if  there  be  a  memorandum  or  note  in  writing 
signed  by  the  parties  to  be  charged ;  but  if  it  be  necessary  to  prove  by 
writing  who  was  the  buyer,  it  is  proved  by  the  correspondence.  The 
Legislature  knowing  the  hurry  of  commercial  dealings  directed  that  it 
should  be  sufficient  if  there  were  any  memorandum  signed  by  the  par- 
ties to  be  charged.  And  here  the  parties  whom  the  plaintiff  seeks  to 
charge  have  by  their  agent  signed  a  memorandum  for  the  sale  of  the 
goods.  Egerton  v.  Mathews  is  decisive  on  this  point.  There  was  no 
signature  in  that  memorandum,  to  bind  Egerton ;  and  though  it  is  true 
that  Egerton  was  there  named  and  the  plaintiff  here  is  not  named,  yet 
the  writing  these  contracts  in  the  plaintiff's  book  is  at  least  equivalent 
to  the  naming  him  in  that  case ;  and  Lord  Ellenborough,  C.  J.,  there 
decided  that  it  sufficed  if  the  memorandum  were  signed  with  the  name 
of  the  party  to  be  charged  therewith.  [La^veexce,  J.  If  the  plain- 
tiff's name  had  been  in  this  book,  I  suppose  there  would  have  been  no 
doubt  about  it ;  and  that  brings  it  to  the  case  of  Champion  v.  Plummer.J 
To  make  this  case  parallel  to  that  of  Egerton  v.  Mathews  it  is  only 
requisite  that  there  be  some  writing  signed  by  the  defendant,  introduc- 
ing the  name  of  the  plaintiff;  and  this  name  is  found  in  the  defendant's 
letter  of  the  28th  August  to  their  agent  Wright.  In  the  case  of 
Saunderson  v.  Jackson,  2  Bos.  &  Pull.  238,  the  name  of  the  buyer  is  not 
at  first  inserted  in  the  contract,  but  a  letter  is  found  referring  to  it, 
which  was  admitted ;  and  it  is  only  necessary  to  do  here  the  same  thing 
which  was  done  in  that  case ;  to  connect  together  the  two  papers  which 
refer  to  each  other. 

Shepherd,  contra.  The  case  is  now  put  upon  a  wholly  different 
ground  from  that  which  it  assumed  at  the  trial,  whereon  these  letters 
were  produced,  not  for  the  purpose  of  eking  out  the  evidence  of  the 
contract  under  the  Statute  of  Frauds,  but  to  prove  the  authority  from 
the  defendants  to  "Wright  to  make  the  contract  for  them,  which  was 
then  disputed,  but  which  the  jury  distinctly  found  to  have  been  given. 
Saunderson  v.  Jackson  was  not  decided  on  the  ground  that  another 
letter  could  be  connected  with  the  contract :  the  only  question  there 
was,  whether  there  was  a  sufficient  signature  of  the  sellers ;  and  it 
was  argued  for  the  buyers,  that  whether  the  seller's  name  were  printed 
or  wi-ittcn,  Avhether  it  were  put  at  the  top  or  the  bottom  of  the  paper, 
was  immaterial ;  and  it  was  merely  decided  that  there  was  a  sufficient 
signature  by  the  seller  to  satisfy  the  statute.  The  point  now  in  question 
was  never  there  mooted.  [MANSFtELD,  C.  J.,  and  Lawrence,  J.  The 
case  decided  thus  much,  that,  supposing  the  name  printed  upon  the  bill 
of  parcels  would  not  suffice,  the  name  might  be  supplied  from  the  let- 
ter sent  by  the  sellers.  Mansfield,  C.  J.  If  the  signature  of  one 
of  the  contracting  parties  might  be  supplied  by  a  letter  written  by  him, 
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a  fortiori  may  a  letter  be  used  to  show  who  the  buyer  is,  that  buyer 
not  being  the  party  sought  to  be  charged.  There  have  been  many 
cases  in  chancery,  some  of  which  I  think  have  been  earned  too  far, 
where  the  court  has  picked  out  a  contract  from  letters  in  which  the 
parties  never  certainly  contemplated  that  a  complete  contract  was  con- 
tained. Where  a  broker  is  introduced,  the  signature  of  the  broker  is 
the  signature  both  of  the  buyer  and  of  the  seller ;  but  this  is  not  such 
a  signature.  This  letter  of  the  28th  of  August  gives  permission  that 
the  plaintiff  might  take  or  relinquish  the  transaction,  just  as  he 
pleased.  What  transaction  ?  A  purchase  of  the  rice  to  be  sure !] 
There  is  another  material  point.  A  promise  made  in  writing  to  satisfy 
the  Statute  of  Frauds,  if  made  without  consideration,  is  not  more 
binding  than  a  parol  promise  without  consideration,  made  in  a  case  that 
does  not  require  writing.  [Heath,  J.,  ace]  If  there  be  a  binding 
promise  on  one  side,  it  is  a  good  consideration  for  a  promise  on  the 
other  side  ;  but  in  this  case  there  is  no  signature  by  the  plaintiff  upon 
which  he  could  be  charged,  if  the  defendants  had  occasion  to  sue  on 
the  contract ;  and  if  that  be  so,  then  there  is  no  consideration  for  the 
promise  of  the  defendants  upon  which  the  plaintiff  now  seeks  to 
charge  them.  How  can  the  Statute  of  Frauds  so  operate  as  to  make 
the  written  promise  on  one  side  valid,  when  it  destroys  the  consid- 
eration for  that  promise  and  (which  at  common  law  would  have  been 
a  good  consideration)  the  validity  of  the  promise  on  the  other  side  to 
buy  the  goods  ?  [Mansfield,  C.  J.  No  such  objection  was  ever  taken 
in  the  case  of  Champion  v.  Plummer :  it  was  there  taken  for  granted 
that  there  was  a  good  consideration  for  the  promise,  if  there  was  a 
signature  in  writing;  and  the  words  of  the  statute  seem  strongly  to  coun- 
tenance such  an  intei-pretation,  "  signed  by  the  parties  to  be  charged 
therewith."]  The  words  are,  "  signed  by  the  parties  to  be  charged  by 
such  contract ; "  and  without  a  consideration  there  cannot  be  a  sim- 
ple contract.  Again,  even  if  the  contract  may  be  supplied  by  subse- 
quent writings,  yet  it  cannot  be  eked  out  by  parol  evidence.  The 
declaration  for  the  rice  alleges  a  contract  for  payment  at  two  months, 
and  two  months  from  the  date  of  the  invoice ;  and  there  is  no  evi- 
dence in  writing  that  the  time  of  the  payment  was  to  be  computed 
from  the  date  of  the  invoice.  [  Vaughan  objecting  that  this  defence 
had  never  been  made  at  the  trial,  the  court  were  unanimous  that  it  could 
not  now  be  taken.] 

Manstield,  C  J.  To  be  sure  this  case  at  first  sight  comes  near  to 
the  case  of  Champion  v.  Plummer;  and  the  objection  certainly  there 
was,  that  the  memorandum  was  not  signed  by  the  purchaser :  that  was 
a  note  made  in  what  the  report  calls  a  common  memorandum  book ; 
this  book  certainly  was  not  like  what  I  at  first  apprehended  it  to  be, 
until  it  was  produced;  for  I  at  first  thought  this  had  been  an  order- 
book,  with  several  orders  signed  by  the  persons  who  ordered  them;  and 
VOL.  I.  23 
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I  thought  that  where  such  an  order  was  inserted  in  a  regular  order-book, 
and  supposing  that  the  person  to  whom  it  belonged,  the  place  in  which 
it  was  kept,  and  the  purjsose  for  which  it  was  employed,  were  conso- 
nant, it  would  in  that  case  be  no  great  stretch  to  say  this  was  a 
ground  for  inferring  that  these  entries  were  made  by  the  authority  of 
the  owner  of  the  book  for  the  purjDose  of  evidencing  the  sale.  But 
in  this  book,  though  not  appropriated  to  the  entering  of  orders,  Wright 
writes  as  Bennet's  agent.  The  defendants'  counsel  distinguishes  be- 
tween an  order  and  an  agreement  to  buy;  but  if  I  go  to  a  shop  and 
order  goods,  do  I  not  agree  to  buy  them?  The  objection  is,  that  the 
name  of  the  buyer  does  not  appear  in  this  book ;  but  if  it  sufficiently 
appears  that  a  sale  was  agreed  on,  I  see  no  objection  why  it  should 
not  be  made  out  what  was  the  name  of  the  buyer  by  the  writing  of 
these  very  defendants.  In  the  first  place,  in  this  very  letter  wherein 
they  give  the  time  of  payment  of  two  months  and  two  months,  which 
is  afterwards  found  in  this  very  book,  the  buyer's  name  is  twice  men- 
tioned ;  and  in  that  letter  they  give  him  liberty  to  relinquish  the 
transaction.  It  is  in  writing,  and  it  is  [so]  evidently  connected  with  the 
contract  that  no  doubt  it  may  be  coupled  with  the  order  in  that  order- 
book  ;  and  a  valid  contract  may  be  established  by  the  evidence  of  sev- 
eral writings,  as  we  often  see  at  nisi prius.  It  was  then  objected  that 
one  party  who  has  not  signed  is  not  bound ;  but  the  fact  was  the  same 
in  the  cases  of  Egerton  v.  Mathews  and  Champion  v.  Plummer,  and 
the  objection  was  never  taken  in  either  of  these  cases ;  but  the  whole 
of  this  case  supposes  that  the  plaintiff  had  agreed ;  suppose  he  has 
not  contracted  by  writing,  he  has  by  parol,  and  he  is  bound  in  honor ; 
and  it  has  ne^-er  yet  been  decided  that  an  obligation  in  honor  would 
not  be  a  good  consideration.  All  these  cases  —  Egerton  v.  Mathews, 
Saunderson  v.  Jackson,  and  Champion  v.  Plummer  —  suppose  a  signa- 
ture by  a  seller  to  be  sufficient ;  and  every  one  knows  it  is  the  daily 
practice  of  the  court  of  chancery  to  establish  contracts  signed  by  one 
person  only,  and  yet  a  court  of  equity  can  no  more  dispense  with  the 
Statute  of  Frauds  than  a  court  of  law  can  :  there  is  no  reason  there- 
fore to  set  aside  the  verdict,  and  the  rule  must  be  discharged. 

Heath,  J.,  was  of  the  same  opinion;  and  there  is  a  case  in  Strange  ^ 
by  which  it  appears  that  a  voidable  promise  is  a  sufficient  consideration 
for  a  promise. 

Lawrence,  J.  It  is  sufficiently  evident  that  this  contract  was 
entered  into  by  the  authority  of  the  defendants.  It  is  stipulated, "  this 
order  to  be  executed  if  Mr.  Allen  does  not  hear  from  Bennet  from  Liv- 
erpool by  Saturday."  A  letter  comes,  and  the  conditional  parts  of  the 
order  are  struck  out,  and  other  terms  of  the  time  of  payment  are 
added :  can  you  then  say  that  this  entry  is  not  made  by  the  authority  of 

1  QucBve,  whether  Barjeau  v.  Walmesley,  Str.  1249,  be  here  meant.  [Qucere,  whether 
Holt  V.  Ward  Clarencieux,  2  Strange,  937,  be  not  meant.  —  Ed.] 
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the  plaintiff,  wlien  he  writes  to  the  defendants  on  the  23d  of  Septem- 
ber insisting  on  the  performance  of  the  contract  ?  Then  as  to  the 
want  of  consideration,  that  objection  would  quite  overturn  the  cases  of 
Egerton  v.  Mathews,  Saunderson  v.  Jackson,  and  Champion  v.  Hum- 
mer; and  the  Statute  of  Frauds  clearly  supposes  the  probability  of 
there  being  a  signature  by  one  person  only :  it  speaks  indeed  of  the 
buyer  accepting  a  part  of  the  goods,  as  contemplating  that  the  buyer 
would  be  thereby  bound;  but  the  statute  seems  to  be  made  chiefly 
for  the  security  of  buyers.  Hide  discharged. 


COOPER  V.   SMITH. 

In  the  King's  Bench,  February  6,  1812. 

{Reported  in  15  East,  103.] 

This  was  an  action  for  goods  sold  and  delivered,  which  was  tried 
before  Le  Blanc,  J.,  at  Worcester ;  and  the  question  was,  whether 
there  was  sufficient  evidence  given  of  a  contract  in  order  to  bind  the 
defendant  within  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  §  17.  The 
evidence  was  of  an  entry  in  the  order-book  of  the  plaintiff's  rider, 
who  was  employed  by  him  in  taking  orders  for  flour  from  his  different 
customers,  which  entry  was  dated  the  "  19th  February,  1811,"  and 
ran  thus:  "Of  John  Smith,  £64  Os.  Od."  (This  was  explained  by 
testimony  to  mean  so  much  money  received  of  the  defendant  in 
satisfaction  of  a  former  order.)  And  then  followed:  "Do.  40  of 
3.  —  58s."  (which  was  explained  to  mean  a  new  order  for  40  sacks 
of  flour,  called  thirds,  at  58s.  a  sack).  There  was  no  signature  of 
either  of  the  parties  or  of  the  witness  who  made  the  entry;  but  he 
proved  at  the  trial  that  after  he  had  taken  down  the  order  in  his 
book  the  defendant  desired  him  to  read  it  over  to  him,  which  the 
witness  did.  He  then  proved  that  the  flour  was  forwarded  to  Pitch- 
fork's wharf  at  Tutbury,  for  the  defendant,  on  the  6th  of  March. 
And  then  a  letter  was  proved  which  had  been  sent  from  the  defendant 
to  the  plaintiff  on  the  8th  of  March,  1811,  when  it  bore  date,  at  which 
time  the  flour  had  not  reached  the  defendant.  The  letter  was  as  fol- 
lows :  — 

Mr.  Cooper. 

Sir, — ^Your  not  coining  or  sending  tie  flour  I  agreed  with  you  for  according 
to  time,  I  am  now  provided  for ;  therefore  it  will  not  suit  me  to  receive  yours,  as 
the  price  is  lower.  I  have  been  offered  flour  a  great  deal  lower  this  day.  I 
expected  yours  in  the  course  of  a  week  from  the  time  you  were  at  my  house.  If 
I  buy  of  any  man  I  expect  it  according  to  time,  or  the  bargain  is  void. 

(Signed  by  the  defendant 
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In  answer  to  this  a  letter  was  sent  by  the  plaintiff,  dated  — 

TuTBUKT  Mill,  March  21st;  1811. 
SiE,  _  The  40  sacks  of  flour  my  brother  sold  you  I  understand  you  have 
refused  to  receive,  on  the  score  of  its  being  out  of  time,  which  circumstance 
remains  to  be  proved,  and  which  I  shall  put  to  the  test.  However,  I  beg  to 
inform  )  ou  that  the  flour  is  now  at  Pitchfork',?  wharf  and  at  your  risk  ;  and  when 
the  payment  becomes  due  we  will  see  how  the  matter  stands. 

(Signed  by  the  plaintiff.) 

There  was  further  proof  of  an  invoice  sent  by  the  plaintiff  to  the 

defendant :  — 

TuTBUBT,  March  5th,  1811. 

Mr.  J.  Smith 

Bought  of  G.  Cooper 

40  sacks  of  3ds 68s.     £116     Os.  Od. 

40  sacks 6s.  10     0    0 

£126     Os.Od. 


Accompanied    by    a    note    from    Cooper's    clerk,   addressed   to  the 
defendant :  — 

SiK,  ■ —  The  above  was  yesterday  forwarded  per  Smith  and  Son's  boat,  which  I 
have  no  doubt  wiU  be  with  you  very  soon. 

There  was  also  proof  of  demand  of  payment  by  the  plaintiff,  and 
refusal  by  the  defendant,  before  the  action  brought.  The  objection 
taken  was  that  this  was  not  a  good  bargain  to  bind  the  defendant 
within  the  Statute  of  Frauds,  the  memorandum  not  being  made  and 
signed  by  the  parties  to  be  charged  therewith  or  by  their  agents  law- 
fully authorized;  and  that  this  was  not  supplied  by  Smith's  letter, 
which,  though  it  admitted  a  bargain  made  for  flour,  yet  insisted  that 
it  was  to  be  delivered  within  a  week ;  and  that  he  had  rejected  it 
because  it  was  not  delivered  in  time.  The  fact  of  the  contract  as 
proved  by  the  plaintiff's  witness  being  left  to  the  jury,  they  found  for 
the  plaintiff;  but  the  question  of  law  was  reserved  by  the  learned 
judge. 

Jervis  moved  in  the  last  term  to  set  aside  the  verdict,  and  enter  a 
nonsuit  upon  the  objection  taken  at  the  trial ;  distinguishhig  this  from 
the  case  of  Saunderson  v.  Jackson,^  where  the  name  of  the  vendor, 
who  was  the  defendant  in  the  action  for  non-delivery  of  the  goods, 
was  printed  in  the  bill  of  parcels  delivered  by  him  to  the  vendee  at 
the  time  of  the  order  given  for  them,  in  which  bill  of  parcels  the 
purchaser's  name  was  also  inserted,  ^  and  a  letter  was  afterwards  sent 
by  the  vendor  to  the  vendee  referring  to  the  order;  and  from 
Egerton  v.  Mathews,"  where  the  memorandum  of  sale  was  signed  by 
the  vendee  who  was  charged,  though  not  by  the  vendor  who  was  the 

1  2  Bos.  &  PuU.  238. 

2  This  was  stated  in  Champion  v.  Plummer,  1  New  Eep.  254. 
8  6  East,  307. 
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plaintiff  in  the  action ;  but  -which  memorandum  contained  in  itself  the 
names  of  both  parties,  and  all  other  indicia  of  a  perfect  contract. 
Here,  he  observed,  the  seller's  name  was  not  mentioned  in  the  contract, 
which  in  that  and  other  respects  was  to  be  supplied  by  parol  evidence ; 
and  there  was  nothing  in  writing  on  the  part  of  the  purchaser  who 
was  to  be  charged,  except  the  subsequent  letter,  which  disaffirmed 
the  contract  as  proved  by  the  plaintiff's  agent :  the  case  therefore 
stood  upon  the  original  memorandum,  which  not  being  evidence  to 
bind  the  seller  within  the  statute  could  not  bind  the  purchaser.  And 
he  likened  this  to  the  case  of  Champion  v.  Plummer,*  where  the 
memorandum  of  sale  not  mentioning  the  name  of  the  purchaser,  and 
signed  only  by  the  seller,  was  held  insufficient  to  bind  the  latter  in  an 
action  for  the  non-delivery  of  the  goods. 

The  court  upon  granting  the  rule  nisi  inquired  whether  the  order- 
book,  which  they  desired  to  see  when  the  cause  came  on  again,  pur- 
ported on  the  face  of  it  to  be  a  memorandum  book  of  the  orders 
received  by  the  plaintiff.  But  nothing  of  the  kind  appeared,  as  it 
was  afterwards  admitted;  and  therefore  the  case  stood  upon  the 
evidence  before  mentioned,  as  it  appeared  upon  the  learned  judge's 
report. 

Puller  now  shewed  cause  against  the  rule,  and  endeavored  to  shew 
that  the  plaintiff's  rider  who  took  the  order  was  the  agent  of  both 
parties,  adopted  by  the  defendant  at  the  time  by  his  making  him  read 
over  the  contract  to  him  immediately  after  it  was  written,  and  thereby 
assenting  to  his  agency  and  making  the  written  contract  his  own ;  as 
in  the  case  of  a  broker,  who  though  employed  by  the  seller  has  been 
held  to  bind  the  buyer  also  by  the  writing  and  delivery  of  the  bought 
and  sold  notes  to  the  respective  parties ;  which  was  first  admitted  by 
Lord  Kenyon  in  Rucker  v.  Cammeyer,''  and  has  since  been  frequently 
recognized.  Though  he  admitted  that  in  Wright  v.  Dannah,*  where 
the  memorandum  was  written  by  the  seller  himself,  though  overlooked 
by  the  buyer  at  the  time,  who  made  him  alter  it  in  part,  Lord  Ellen- 
borough  did  not  consider  that  as  an  adoption  of  the  seller  by  the 
buyer  as  his  agent,  holding  it  necessary  that  the  agent  to  be  so 
adopted  should  be  some  third  person,  and  not  one  of  the  contracting 
parties.  But  that  exception  does  not  apply  to  this  case.  He  also 
observed  upon  the  adoption  in  part  of  the  contract  by  the  letter  of  the 
defendant,  written  afterwards  (as  in  Saunderson  v.  Jackson) ;  and 
though  the  defendant  therein  insisted  upon  the  delivery  of  the  goods 
within  a  certain  time  as  a  term  in  the  contract,  which  did  not  appear 
to  have  been  done,  still  he  admitted  the  sale,  which  was  sufficient  to 
take  the  case  out  of  the  statute ;  and  it  then  became  a  question  for 
the  jury  whether  the  delivery  was  in  time;   which  fact  they  had 

1  1  New  Eep.  252.       «  1  Esp.  N.  P.  Cas.  105.       '  2  Campb.  N.  P.  Gas.  203. 
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found  for  the  plaintiff,  according  40  the  evidence  of  the  plaintiff's 
witness. 

LoED  Ellenboeough,  C.  J.  The  plaintiff  cannot  avail  himself  of 
that  letter  as  evidence  of  the  contract  for  one  purpose,  to  bind  the 
defendant  within  the  statute,  and  renounce  it  for  another  purpose,  but 
he  must  take  it  altogether;  and  then  it  falsifies  the  contract  proved  by 
parol  testimony  for  the  plaintiff.  Here  there  was  neither  the  signature 
of  the  parties  nor  of  their  agent  to  bind  the  bargain. 

Lb  Blanc,  J.  The  letter  of  the  defendant  referred  to  a  different 
contract  from  that  proved  on  the  part  of  the  plaintiff,  which  puts  him 
out  of  court,  instead  of  being  a  recognition  of  the  same  contract,  as  in 
a  former  case. 

Pee  Cueiam,^  Hule  absolute  to  enter  a  nonsuit. 


CUFF  AND  Othees  v.  PENN. 
In  the  King's  Bench,  January  25,  1813. 

[Reported  in  1  Maule  S/-  Selwyn,  21.] 

In  an  action  of  assumpsit  for  not  accepting  a  quantity  of  bacon,  the 
case  was  this :  The  plaintiffs  having  offered  to  sell  the  defendant 
300  hogs  of  bacon,  the  defendant  on  the  10th  of  April,  1807,  wrote 
to  the  plaintiffs  the  following  letter  :  — 

Messrs.  Cuff,  Dickinson,  and  Cuff, 

I  agree  to  accept  your  offer  of  300  hogs  of  bacon,  to  be  delivered  at  such 
times  and  in  such  quantities  as  mentioned  beneath,  at  69s.  per  cwt.,  each  parcel 
to  be  paid  for  at  two  months  after  delivery,  viz.  :  — 

April  20th 25  hogs. 

May  10th 25 

„     20th 25 

June  10th 50 

„     24th 50 

July  14th 50 

„     24th 60 

Aug.  10th 25 


800 

J.  Pbnn. 


On  the  21st  of  April  (and  not  on  the  20th  as  stipulated  in  the  con- 
tract) the  first  delivery  was  made ;  but  it  appeared  that  the  defendant 
1  Bayley,  J.,  was  sitting  at  Guildhall. 
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did  not  make  any  objection  on  that  ground.  After  the  third  delivery, 
viz.,  on  the  5th  of  June,  the  defendant  wrote  to  the  plaintiffs 
informing  them  that  he  should  want  the  next  delivery  of  bacon  as 
soon  as  it  could  be  got  ready.  On  the  10th  of  June  the  defendant 
attended  at  the  plaintiffs'  warehouse,  and  84  sides  were  then 
weighed  in  his  presence ;  and  on  the  2d  of  July  he  again  called 
on  the  plaintiffs,  and  told  them  as  the  sale  of  bacon  was  very  dull 
he  hoped  that  they  would  not  press  it  on  him,  and  they  assured 
him  they  would  not :  84  sides  were  weighed  at  this  time,  and  a 
ftirther  quantity  was  weighed  on  the  10th  of  July.  The  plaintiffs, 
having  forborne  to  deliver  any  more  bacon  for  some  time,  at  length 
informed  the  defendant  that  he  had  exceeded  a  reasonable  time,  and 
requested  him  to  name  a  time  for  delivery.  This  the  defendant 
declined,  observing  that  the  sales  were  very  duU.  Similar  applica- 
tions having  been  afterwards  made  to  the  defendant  without  effect, 
the  plaintiffs  on  the  28th  September  wrote  to  the  defendant  informing 
Mm  "  that  on  the  30th  instant  the  remainder  of  the  bacon  would  be 
weighed  at  their  warehouse,  and  that  he  might  see  it  weighed  if  he 
thought  proper ;  if  not,  they  should  weigh  it  off  and  deliver  it  to  him 
in  the  course  of  that  day."  After  the  receipt  of  this  letter  the 
defendant  called  on  the  plaintiffs,  and  said  there  was  no  contract ;  to 
which  they  answered  that  they  had  his  handwriting  and  should  insist 
on  the  contract ;  the  defendant  replied  there  was  no  use  in  sending 
the  bacon,  as  he  would  not  take  it.  On  the  30th  of  September  the 
remainder  of  the  bacon  was  weighed  and  sent  to  the  defendant's 
house,  but  he  refused  to  receive  it.  In  the  first  count  of  the  declara- 
tion the  contract  was  stated  according  to  the  terms  of  the  defendant's 
letter  of  the  10th  of  April ;  and  the  declaration  then  averred  that  the 
plaintiffs  delivered  a  part  of  the  bacon,  which  was  accepted  and  paid 
for  by  the  defendant  under  the  contract;  and  that  the  plaintiffs 
offered  to  deliver  the  residue,  but  the  defendant  would  not  accept 
the  same.  In  the  second  count,  after  setting  forth  the  contract  of  the 
10th  of  April,  it  was  averred  that  the  plaintiffs  had  delivered  a  certain 
quantity  of  bacon,  which  was  accepted  by  the  defendant;  and  that 
the  plaintiffs  intended  and  were  about  to  deliver  the  residue  under 
the  contract,  but  the  defendant  on  the  2d  of  July,  1807,  discharged  the 
plaintiffs  from  such  delivery,  and  requested  them  not  to  deliver  any 
more  bacon  until  further  orders  from  the  defendant,  which  the  plain- 
tiffs agreed  to  do ;  and  thereupon  in  consideration  of  the  premises, 
and  also  in  consideration  that  the  plaintiffs  had  agreed  to  deliver  the 
residue  of  the  bacon  according  to  such  orders  within  a  reasonable 
time,  the  defendant  promised  to  give  such  orders  and  accept  the 
residue  of  the  bacon  within  a  reasonable  time,  and  to  pay  for  the  same 
according  to  the  terms  of  the  original  contract ;  that  on  the  BOth  of 
September,  1807,  the  plaintiffs  offered  to  deliver  the  residue,  which 
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the  defendant  refused  to  accept.  The  third  count  was  similar  to  the 
second,  except  that  it  stated  that  the  defendant  requested  the  plain- 
tiffs to  postpone  the  delivery  of  the  residue  of  the  bacon  for  a  reason- 
able time. 

At  the  trial  before  Lord  Ellenborough,  C.  J.,  at  the  London  sittings 
after  last  Trinity  term,  it  was  objected  on  the  part  of  the  defendant 
that  this  was  a  written  contract  for  the  sale  and  purchase  of  goods,  and 
could  not  be  varied  by  parol ;  but  if  the  subsequent  parol  agreement 
was  to  be  considered  not  as  varying  the  written  contract,  but  as  sub- 
stituting a  new  one  in  its  place,  then  it  was  void  by  the  Statute  of 
Frauds,  there  being  neither  a  part  acceptance  nor  a  part  payment 
under  it.  But  his  Lordship  was  of  opinion  that  this  was  a  dispensa- 
tion only  with  the  perfoi-mance  of  the  original  contract  in  respect  of 
the  delivery  of  the  bacon  at  the  stipulated  times,  and  directed  the 
jury  to  find  a  verdict  for  plaintiffs,  with  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit :  a  verdict  was  accordingly  given  for  the  plaintiffs 
upon  the  second  and  third  counts  ;  and  Marryat  in  the  last  tenn  ob- 
tained a  rule  nisi  for  entering  a  nonsuit. 

The  Solicitor  -  General,  Park,  and  JLawes,  now  shewed  cause,  and 
contended  that  the  Statute  of  Frauds  ^  only  required  that  the  contract 
of  sale  should  be  in  writing,  not  that  the  contract  for  deliveiy  should 
be  so :  in  this  case  there  was  a  written  contract  of  sale,  and  the  post- 
ponement of  the  delivery  was  in  the  nature  only  of  an  enlargement  of 
the  time  for  performing  it.  In  Warren  v.  Stagg,-  cited  in  Littler  v. 
Holland,''  Buller,  J.,  held  that  an  agreement  to  extend  the  time  for  the 
perfoiTQance  of  a  contract  was  not  a  waiver,  but  a  continuation  of  the 
original  contract ;  and  it  never  occuiTed  in  that  case  that  there  was 
any  necessity  for  written  evidence  of  such  .agreement.  Here  the  dec- 
laration contains  counts  on  the  original  agreement,  as  well  as  on  the 
agreement  to  postpone  the  delivery  of  the  residue  of  the  bacon ;  and 
even  admitting  that  a  delivery  was  necessary  under  this  latter  agree- 
ment to  constitute  a  part  acceptance  within  the  terms  of  the  statute, 
the  weighing  out  the  84  sides  amounted  to  a  delivery :  it  would  have 
been  a  good  transfer  of  the  property  to  the  vendee  in  the  ordinary 
case  of  sale  and  purchase  ;  so  that  if  a  fire  had  happened  afterwards, 
according  to  the  authority  of  Rugg  v.  Minett,*  the  loss  would  have 
fallen  on  the  purchaser. 

Marryat  and  Gurney,  contra.  The  second  class  of  counts  upon 
which  the  verdict  was  taken  cannot  be  sustained  under  the  Statute  of 
Frauds.  The  original  contract  was  an  entire  contract  as  to  price, 
quantity,  and  the  times  of  delivery ;  and  parol  evidence  -varying  the 
terms  of  the  contract  in  any  of  these  respects  ought  not  to  be  re- 
ceived. It  would  be  as  dangerous  in  its  consequences  to  allow  parol 
1  29  Car.  2,  c.  3,  §17.  2  3  T.  E.  591. 

3  3  T.  R.  591.  4  11  East,  210. 
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terms  to  be  engrafted  on  a  written  contract  as  to  allow  a  parol  contract 
to  be  enforced  in  the  first  instance.  Parol  evidence,  offered  for  the  pur- 
pose of  connecting  two  written  instruments  not  having  an  immediate 
or  necessary  reference  to  each  other,  has  been  refused ;  ^  and  the  attempt 
in  the  present  case  goes  one  step  further  than  that,  for  it  is  an  attempt 
to  connect  by  parol  evidence  a  written  and  a  parol  contract.  In 
Powell  V.  Divett,^  Bayley,  J.,  said  that  "  without  a  -m-itten  contract 
the  case  would  be  within  the  Statute  of  Frauds ;  and  the  mischief 
would  be  the  same  if  parol  evidence  were  let  in  to  shew  how  much  of 
the  contract  was  good  and  how  much  bad."  The  time  of  delivery  in 
this  case  is  as  essential  as  the  price  or  the  quantity ;  for  there  is  a  greater 
demand  for  the  article  at  one  season  than  at  another.  Is  it  competent 
then  to  the  party  to  vary  the  time  by  parol  ?  This  would  let  in  all  the 
inconveniences  which  were  intended  to  be  obviated  by  the  Statute  of 
Frauds.  If  new  times  may  be  substituted,  so  may  new  prices  or  new 
quantities.  As  to  the  case  of  Warren  v.  Stagg,  no  question  was  there 
made  upon  the  Statute  of  Frauds :  the  only  question  was  whether  the 
contract  proved  was  different  from  that  laid  in  the  declaration ;  and 
Littler  v.  Holland  is  contrary.  That  indeed  was  an  action  of  covenant ; 
but  Lord  Kenyon  there  cited  the  case  of  an  action  between  Garrick 
and  Barry,  where  the  court  held  that  articles  of  agreement,  which  did 
not  appear  to  be  under  seal,  could  not  be  dispensed  with  by  parol. 

LoKD  Ellenboeough,  C.  J.  I  think  this  case  has  been  argued  very 
much  on  a  misunderstanding  of  the  Statute  of  Fraiids,  and  the  ques- 
tion has  been  embarrassed  by  confounding  two  subjects  quite  distinct 
m  their  nature ;  namely,  the  provisions  of  that  statute  and  the  rule 
of  law  whereby  a  party  is  precluded  from  giving  parol  evidence  to  vary 
a  written  contract.  The  principal  design  of  the  Statute  of  Frauds  was 
that  parties  should  not  have  imposed  on  them  burdensome  contracts 
which  they  never  made,  and  be  fixed  with  goods  which  they  never 
contemplated  to  purchase.  But  by  the  express  provisions  of  that  stat- 
ute it  is  only  necessary,  in  order  to  make  a  contract  for  a  sale  of  goods 
binding  upon  the  parties,  that  there  should  be  either  a  note  or  a  memo- 
randum of  the  bargain  in  writing ;  or  if  there  be  no  writing,  that  there 
should  be  a  part  payment  by  way  of  earnest  or  a  part  acceptance  of 
the  goods.  In  the  present  case  there  exist  two  indicia  pointed  out  by 
the  statute,  viz.,  a  contract  for  sale  in  writing  and  a  part  performance, 
so  that  not  only  the  literal  intention  but  the  spirit  also  of  the  statute 
is  satisfied.  The  objection  then  does  not  found  itself  upon  a  non- 
compliance with  the  provisions  of  that  statute,  but  is  more  properly 
this :  that  an  agreement  once  made  in  writing  cannot  be  varied  by 
parol.  If  this  agreement  had  been  varied  by  parol,  I  should  have 
thought  on  the  authority  of  Meres  v.  Ansell  ^  that  there  would  have 

1  Boydell  v.  Drummond,  11  East,  142.  2  15  East,  32. 

3  3  Wils.  275. 


362  SCHNEIDER   V.    NOERIS.  [CHAP.    I. 

been  strong  ground  for  the  objection.  But  here  what  has  been  done 
is  only  in  performance  of  the  original  contract.  It  is  admitted  that 
there  was  an  agreed  substitution  of  other  days  than  those  originally 
specified  for  its  performance :  still  the  contract  remains.  Suppose  a 
delivery  of  live  hogs  instead  of  the  bacon  had  been  substituted  and 
accepted,  might  not  that  have  been  given  in  evidence  as  accord  and 
satisfaction  ?  So  here  the  parties  have  chosen  to  take  a  substituted 
performance.  It  is  clear  that  neither  of  them  in  the  outset  thought  it 
necessary  to  stand  on  the  letter  of  the  agreement ;  for  the  first  deliv- 
ery was  to  have  taken  place  on  the  20th  of  April,  and  was  not  made 
until  the  21st,  and  yet  no  objection  was  then  taken.  Afterwards  a 
new  mode  of  delivery  is  substituted  at  the  defendant's  express  request. 
I  am  of  opinion  therefore  that  neither  ha  i  the  Statute  of  Frauds  been 
trenched  upon,  nor  has  any  rule  of  law  respecting  parol  evidence  not 
being  admissible  to  vary  a  written  agreeinent  been  violated  in  this 
instance. 

Pee  Cueiam,  Mule  discharged. 


SCHNEIDER   and   Anothee  v.  NORRIS. 
In   the  King's   Bench,  January   25,   1814. 

[Reported  in  2  Maule  Sf  Selwyn,  286.] 

Case  for  the  non-delivery  of  cotton  yam  pursuant  to  agreement. 
Plea,  general  issue. 

At  the  trial  before  Lord  Ellenborough,  C.  J.,  at  the  last  Lon- 
don sittings,  it  appeared  that  the  plaintiffs  on  the  24th  of  October, 
1812,  purchased  of  the  defendant,  who  was  employed  to  sell  on 
commission,  a  quantity  of  cotton  yarn,  of  which  a  bill  of  parcels  was 
sent  by  the  defendant  to  the  plaintifis,  not  however  at  the  time  of 
the  contract,  and  at  what  precise  time  did  not  appear.  The  bill  of 
parcels  was  headed  thus:  "London,  24th  October,  1812.  Messrs. 
John  Schneider  &  Co.  bought  of  Thomas  Norris  &  Co.,  agents.  Cot- 
ton yarn  and  piece  goods.  No.  3,  Freeman's  Court,  Cornhill,"  —  the 
whole  of  which  was  iirinted,  except  the  words  "  Messrs.  John  Schnei- 
der &  Co.,"  which  were  iu  the  handwriting  of  the  defendant.  Then 
followed  a  list  of  the  articles  sold,  with  the  particulars  and  quantity, 
and  the  prices  annexed.  On  the  2.3d  of  December  the  plaintiffs 
demanded  the  yarn  from  the  defendant,  who  refused  to  deliver  it, 
alleging  that  his  principal  had  declined  performing  the  contract.  It 
was  objected  upon  this  evidence  that  there  was  not  any  note  or 
memorandum  in  writing  of  the  bargain  as  required  by  the  Statute  of 
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Frauds ;  in  answer  to  which  the  case  of  Saunderson  v.  Jackson  ^  was 
relied  on.  His  Lordship  overruled  the  objection,  and  thereupon  the 
plaintiifs  obtained  a  verdict. 

Topping  moved  to  set  aside  the  verdict  and  enter  a  nonsuit,  renew- 
ing his  objection ;  and  as  to  Saunderson  ».  Jackson,  he  said  besides 
the  printed  bill  of  parcels  there  was  a  letter  written  by  the  defendants 
in  that  case ;  and  therefore  the  court  agreed  that  although  the  letter, 
which  did  not  state  the  terms  of  the  agreement,  would  not  alone 
have  been  sufficient,  yet  as  the  jury  had  connected  it  with  the 
bill  of  parcels,  and  the  letter  was  signed  by  the  defendants,  there 
was  a  written  note  or  memorandum  of  the  order  which  was  origin- 
ally given  by  the  plaintiff,  signed  by  the  defendants,  which  took 
the  case  out  of  the  Statute  of  Frauds.  In  this  case  there  is  no 
proof  of  any  signature  by  the  defendant,  and  the  statute  expressly 
requires  that  "  some  note  or  memorandum  in  writing  be  made  and 
signed  by  the  parties  to  be  charged  or  their  agents."  The  term  "  sign- 
ing" has  a  peculiar  and  appropriate  meaning,  and  may  be  defined  a  rati- 
iying  by  writing ;  but  printing  is  not  equivalent  to  writing.  The  law 
distinguishes  in  many  cases  between  matters  written,  printed,  and 
engrossed.  Thus  Lord  Coke,  in  his  comment  on  the  words  "  except 
the  same  bargain  and  sale  be  made  in  writing,"  in  the  Statute  of  In- 
rolments,  27  H.  8,  c.  16,^  says:  "It  must  be  by  writing,  and  not  by 
print  or  stamp."  So  the  statute  44  G.  3,  c.  98,  §  24,  distinguishes 
between  things  required  by  law  to  be  engrossed,  printed,  or  written. 
Again  Lord  Coke  says  :  "  A  deed  signifieth  an  instrument  in  writing ; ' 
it  must  also  have  the  name  of  the  party  to  be  bound  by  it."  In  like 
manner  here  the  note  must  be  in  writing,  and  must  be  signed  by  the 
party  to  be  charged  or  by  his  agent ;  that  is,  his  own  name  must  be 
signed,  and  the  name  of  another  written  without  any  authority  is  not 
equivalent.  It  is  for  the  protection  of  the  party  to  be  charged  that 
a  signature  is  required,  and  therefore  no  substitution  ought  to  be 
allowed. 

Lord  Ellenboeotjgh,  C.  J.  I  cannot  but  think  that  a  construction 
which  went  the  length  of  holding  that  in  no  case  a  printing  or  any 
other  form  of  signature  could  be  substituted  in  Ueu  of  writing  would 
be  going  a  great  way,  considering  how  many  instances  may  occur  in  . 
which  the  parties  contracting  are  unable  to  sign.  If  indeed  this  case 
had  rested  merely  on  the  printed  name,  unrecognized  by  and  not 
brought  home  to  the  party  as  having  been  printed  by  him  or  by  his 
authority,  so  that  the  printed  name  had  been  unappropriated  to  the 
particular  contract,  it  might  have  afforded  some  doubt  whether  it  would 
not  be  intrenching  upon  the  statute  to  have  admitted  it.  But  here 
there  is  a  signing  by  the  party  to  be  charged  by  words  recognizing  the 

1  2  B.  &  P.  238.    See  1  N.  R.  254,  per  Shepherd,  Serjt.,  arguendo. 

2  2  Inst.  672.  s  Co.  Lit.  171  b. 
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printed  name  as  much  as  if  he  had  subscribed  his  mark  to  it,  which  is 
strictly  the  meaning  of  signing,  and  by  that  the  party  has  incorporated 
and  avowed  the  thing  printed  to  be  his ;  and  it  is  the  same  in  substance 
as  if  he  had  written  Norris  &  Co.  with  his  own  hand.  He  has  by  his 
handwriting  in  effect  said,  I  acknowledge  what  I  have  written  to  be  for 
the  purpose  of  exhibiting  my  recognition  of  the  within  contract.  I 
entertained  the  same  opinion  at  the  trial,  and  cannot  say  that  it  has 
been  changed  by  the  argument.  It  appears  to  me  therefore  that  the 
printed  name  thus  recognized  is  a  signature  sufficient  to  take  this  case 
out  of  the  statute. 

Le  Blajtc,  J.  Sujjpose  the  defendant  had  stamped  the  bill  of  par- 
cels with  his  own  name,  would  not  that  have  been  sufficient  ?  Such  a 
stamping  as  it  seems  to  me,  if  required  to  be  done  by  the  party  himself 
or  by  his  authoritjr,  would  afford  the  same  protection  as  signing. 

Batley,  J.  This  case  is  entirely  out  of  the  mischief  of  the  statute, 
the  object  of  which  was  to  protect  parties  from  being  bound  by  con- 
tracts unless  it  could  be  seen  that  the  terms  on  which  they  contracted 
were  under  their  signature.  Here  the  terms  of  this  contract  are  recog- 
nized by  the  defendant,  who  is  the  party  to  be  charged,  by  his  signing 
the  name  of  Schneider  &  Co.,  which  is  a  sufficient  signing  by  him  to 
recognize  that  they  had  bought  and  he  had  sold. 

Dampiee,  J.  In  Saunderson  v.  Jackson  it  did  not  appear  that  there 
was  any  signature  to  the  bill  of  parcels  :  it  was  only  by  connecting  the 
letter  with  the  bill  of  parcels  that  the  case  was  taken  out  of  the  stat- 
ute. Here  there  is  the  handwriting  of  the  party  to  be  charged  to  the 
bill  of  parcels,  which  authenticates  it  as  a  memorandum  of  the  bargain. 
The  defendant  has  ratified  the  sale  to  Schneider  &  Co.  by  inserting 
their  name  ns  buyer  to  a  paper  in  which  he  recognizes  himself  as  seller. 
That  is  sufficient  to  satisfy  the  object  of  the  statute. 

Mule  refused. 


THORNTON   and   Others   v.   KEMPSTER. 

In  the  Common  Pleas,  November  22,  1814. 

[Reported  in  5  Taunton,  786.] 

The  plaintiffs  declared  upon  a  contract,  whereby  the  defendant 
agreed  to  purchase  of  them,  who  then  agreed  to  sell  to  the  defendant, 
a  certain  quantity,  to  ^^'it,  10  tons  of  sound  and  merchantable  St.  Peters- 
burg clean  hemp,  ex  Annetta,  of  the  plaintiffs',  at  a  certain  price,  to  wit, 
£88  per  ton,  to  be  paid  for  as  therein  specified,  and  averred  a  breach  in 
the  defendant's  not  receiving  the  hemp  and  paying  for  it  accordingly. 
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The  third  count  stated  a  contract  by  the  plaintiffs  to  sell  to  the  defend- 
ant 10  other  tons  of  hemp  (not  specifying  the  quality),  and  a  similar 
breach.  The  action  was  tried  at  the  London  sittings  after  Trinity  term, 
1814,  before  Gibbs,  C.  J.,  when  it  appeared  that  the  plaintiffs  being  pos- 
sessed of  a  quantity  of  Petersburg  clean  hemp  employed  a  broker  to 
sell  it,  who  acted  as  broker  for  both  parties,  and  after  contracting  for 
the  sale  had  signed  and  delivered  to  the  defendant  a  sale-note  in  the 
following  terms  :  "  Bought  for  account  of  the  defendant  from  the  plain- 
tiffs 10  tons  sound  and  merchantable  Riga  Rhine  hemp,  ex  Annetta" 
and  subjoined  the  price  and  mode  of  payment.  But  he  delivered  to 
the  plaintiffs  a  sale-note,  stating  the  defendant  to  have  bought  of  the 
plaintiffs  10  tons  of  St.  Petersburg  clean  hemp  (subjoining  the  price 
and  terms),  ex  Annetta.  The  description  of  hemp  contained  in  the 
first-mentioned  note  was  inserted  by  mistake  of  the  broker,  and  desig- 
nated goods  of  a  materially  different  quality  from  and  higher  value 
than  those  described  in  the  last.  It  was  first  objected  that  there  was  a 
variance  between  the  description  of  the  hemp  alleged  to  be  sold  in  the 
first  count  and  the  description  contained  in  the  sale-note  delivered  to 
the  defendant ;  but  the  plaintiffs  being  enabled  by  their  third  count  to 
recover  upon  a  contract  for  the  sale  of  hemp  of  any  description,  it  was 
then  objected  that  there  was  no  contract  between  the  parties  for  the 
sale  of  any  hemp  whatever.  Gibbs,  C.  J.,  thought  that  there  was  no 
mutuahty,  the  broker  who  was  the  agent  of  both  having  done  nothing 
which  bound  both  parties  to  the  same  bargain ;  but  permitted  the  jury 
to  find  a  verdict  for  the  plaintiffs,  subject  to- the  point  reserved. 

Accordingly  Pell,  Seijt.,  in  this  term  obtained  a  rule  7iisi  to  set  aside 
the  verdict  and  enter  a  nonsuit ;  against  which 

Shepherd,  Solicitor-General,  on  this  day  shewed  cause.  He  con- 
tended that  the  plaintiffs  were  not  bound  by  the  paper  which  had  been 
delivered  to  the  defendant,  but  that  they  might,  without  calling  for  the 
production  of  that  paper,  recover  on  proof  of  the  sale-note  which  the 
broker  who  was  agent  for  the  defendant  had  delivered  to  themselves, 
and  which  therefore  alone  sufSciently  constituted  a  contract  binding 
upon  the  defendant;  and  that  if  the  plaintiffs  proceeded  to  enforce 
that  contract,  the  defendant  did  not  disprove  its  existence  by  shewing 
the  existence  of  another  instrument  of  contract,  which  he  on  the  other 
hand  might  perhaps  likewise  enforce. 

The  Couet  desired  him  to  consider  it  in  the  same  light  as  if  there 
had  been  no  intervention  of  a  broker,  but  the  plaintiffs  had  with  their 
own  hand  delivered  to  the  defendant  the  one  note,  and  the  defendant 
had  with  his  own  hand  delivered  to  the  plaintiffs  the  other  note ;  in 
what  condition  would  the  parties  then  stand  ?  or  what  contract  would 
there  be  subsisting  between  them  ?  For  the  contract  must  be  on  the 
one  side  to  sell,  and  on  the  other  side  to  accept,  one  and  the  same 
thing.    It  had  truly  been  urged  that  contracts  might  subsist  which  by 
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reason  of  the  Statute  of  Frauds  could  be  enforced  by  one  party, 
although  they  could  not  be  enforced  by  the  other  party  :  but  the  Stat- 
ute of  Frauds  in  that  respect  threw  a  difficulty  in  the  way  of  the  evi- 
dence :  the  objection  did  not  interfere  with  the  substance  of  the  con- 
tract; and  it  was  the  negligence  of  the  other  party  that  he  did  not 
take  care  to  obtain  and  preserve  admissible  evidence  to  enable  himself 
also  to  enforce  it.  But  the  objection  in  the  present  case  went  to  the 
substance  of  the  contract :  the  parties,  so  far  as  appeared,  had  never 
agreed  that  the  one  should  buy  and  the  other  accept  the  same  thing ; 
consequently  there  was  no  agreement  subsisting  between  them.  The 
rule  therefore  must  be  made  Absolute} 


DICKElSrSON  V.  LILWAL  and   Others. 
At  Nisi  Peius,  coram  Lord  Ellenborough,  1815. 

[Reported  in  1  Starhie,  128.] 

Assumpsit  on  an  alleged  breach  of  a  contract  to  deliver  goods  bar- 
gained and  sold. 

The  defendants  on  the  30th  of  June  had  authorized  Grainger  their 
broker  to  sell  for  them  a  quantity  of  Irish  butter  which  they  expected 
from  Ireland.  On  the  6th  of  July  Grainger,  without  any  intermediate 
communication  with  his  principals,  sold  to  the  plaintiff  250  firkins  of 
butter  at  the  rate  specified  by  his  employers.  He  made  no  entry  of 
the  sale  in  his  own  book,  but  shortly  afterwards  made  a  note  in  the  fol- 
lowing terms,  which  he  took  to  the  defendants  :  — 

Sold  for  Lilwal  &  Co.  to Dickenson  250  firkins  of  Hunt's  Waterford 

butter,  at  100s.  for  the  best  quality  and  the  usual  diflference  for  inferior  quahty; 
shipped  in  the  month  of  July,  and  payable  by  bill  at  two  months,  &c. 

Lilwal  &  Co.  dissented  from  the  contract  on  the  ground  that  their 
agent  was  not  authorized  to  make  it  without  a  more  recent  order,  and 
Grainger  tore  the  note,  and  upon  the  trial  gave  parol  evidence  of  the 
contents. 

Park,  for  the  defendants,  contended  that  in  order  to  satisfy  the  Stat- 
ute of  Frauds  it  was  necessary  that  the  broker  should  make  an  entry 

I  "  If  the  broker  deliver  a  different  note  of  the  contract  to  each  party  contracting, 
there  is  no  vaUd  contract.  There  is,  I  beUeve,  a  case  which  states  the  entry  in  the 
broker's  book  to  be  the  original  contract,  but  it  has  been  since  contradicted.  Each  is 
bound  by  the  note  which  the  broker  deliyers ;  and  if  different  notes  are  given  to  the 
parties,  neither  can  understand  the  other."  Gibbs,  C.  J.,  Gumming  v  Eoebuck  Holt, 
N.  P.  172. —Ed. 


SECT.   TI.J  ROWE  V.   OSBORNE.  367 

of  the  contract  in  his  own  books,  and  that  a  sold  note  was  not  suffi- 
cient, and  cited  Hinde  v.  Whitehouse.^ 

Garrow,  A.  G.,  for  the  plaintiiF.  If  it  had  been  held  that  the  broker 
was  bound  to  make  an  entry  in  his  own  book  in  the  first  instance,  it 
might  have  been  a  rule  of  great  convenience ;  but  this  is  not  necessary : 
the  broker  has  made  a  complete  record  of  the  contract  by  making  a 
complete  sold  note,  and  the  defendants  having  by  their  conduct  pre- 
vented the  execution  of  the  contract  it  was  nugatory  to  multiply  copies. 

LoED  Ellenboeottgh.  In  the  case  of  Hinde  v.  Whitehouse  the 
entry  in  the  book  was  considered  as  the  contract,  and  the  bought  and 
sold  notes  were  merely  evidence  of  it.  That  case  does  not  go  the 
length  of  deciding  that,  where  no  entry  is  made  in  the  broker's  book, 
the  bought  and  sold  notes  may  not  be  sufficient  to  satisfy  the  statute. 
I  do  not  know  that  the  question  in  the  present  form  has  been  brought 
before  the  consideration  of  the  court,  and  therefore  I  will  reserve  the 
point.  Any  memorandum  of  the  contract  is  sufficient  to  save  the 
Statute  of  Frauds,  although  each  party  may  not  have  the  producible 
benefit  of  it. 

The  defendants  afterwards  proved,  by  the  concurrent  testimony 
of  a  great  number  of  Irish  provision  merchants  and  brokers,  that 
according  to  the  established  practice  and  usage  of  the  trade  the 
authority  of  the  broker  (as  between  himself  and  his  principal)  to  sell 
expires  with  the  day  on  which  the  authority  is  given,  unless  it  be 
extended  by  some  special  authority  to  a  future  day,  and  that  it  had 
been  the  usual  course  for  the  broker  to  apply  for  a  renewed  authority 
from  his  principal  every  morning. 

The  custom  having  been  fully  established,  the  counsel  for  the  plain- 
tiff elected  to  be  nonsuited. 


ROWE  V.  OSBORNE. 

At  Nisi  Pkius,  coram  Lord  Ellenborough,  1815. 

[Reported  in  1  Starhie,  140.] 

Assumpsit  on  a  special  agreement  for  the  purchase  of  a  quantity  of 
bacon ;  breach  alleged  in  not  accepting  biUs  of  exchange  in  payment 
according  to  the  agreement. 

The  contract  was  made  between  the  defendant,  a  trader  in  London, 
with  the  plaintiff,  a  dealer  in  Ireland,  through  the  medium  of  Penny,  a 
broker,  who  delivered  a  note  to  the  plaintiff  signed  by  Osborne  in  the 
following  terms :  — 

1  7  East,  558. 


368  SOAMES   V.    SPENCER.  [CHAP.   I. 

March  28, 1815. 
Bought  of  Rowe  &  Co.,  through  Thomas  Penny,  100  bales  of  prime  singed 
bacon  at  56s.  per  cwt.  free  on  board  ;  weight  24  to  28  per  10  bales,  to  be  shipped 
next  month,  and  drawn  for  60  days  from  the  date  of  the  bill  of  lading ;  warranted 
weight  upon  landing ;  deficiency,  if  any,  to  be  settled  by  Mr.  Penny. 

The  Attorney -General,  for  the  defendant,  objected  that  the  declara- 
tion which  stated  the  clause  as  to  deficiency  as  part  of  the  contract 
varied  from  the  contract,  since  the  note  of  the  contract  sent  to  the 
defendant,  by  which  alone,  as  he  contended,  the  defendant  was  bound, 
contained  no  such  stipulation. 

But  LoED  Ellenboeough  was  of  opinion  that  the  note  of  the  contract 
given  in  evidence,  and  which  was  signed  by  the  defendant,  was  evi- 
dence against  him  that  this  was  the  real  contract.^  .  .  . 


SOAMES   AKD   Anothee  v.   SPENCER   and   Anothee. 
In  the  King's  Bench,  January  28,  1822. 

{Beported  in  1  Dowling  Sj-  Ei/land,  32.] 

Assumpsit  on  a  contract  for  the  sale  of  90  tons  of  oil,  ^p«r  ship 
Naiad.  Plea,  the  general  issue,  non  assumpsit.  At  the  trial  before 
Abbott,  C.  J.,  at  the  Guildhall  sittings  after  last  term,  the  plaintiif  had 
a  verdict. 

The  case  was  this :  ]Messrs.  Soames  and  Tennant  the  plaintiffs  were 
jointly  interested  in  jjart  of  the  cargo  of  the  ship  Naiad.  Before  the 
arrival  of  the  vessel,  Soames,  without  the  knowledge  or  authority  of 
Tennant,  sold  the  oil  in  question,  in  which  they  were  jointly  interested, 
to  the  <lefendants,  through  the  medium  of  Lintot  a  broker.  The  only 
evidence  of  the  contract  was  the  broker's  note  signed  by  the  broker, 
but  Tennant  was  not  named  in  the  note.  Some  time  after  this,  Ten- 
nant hearing  of  the  contract  wrote  to  the  defendants,  apprising  them 
that  he  was  jointly  interested  in  the  oil  with  Soames,  that  the  contract 
had  been  entered  into  without  his  knowledge  or  authority,  and  that  he 
considered  himself  released  from  and  would  not  be  bound  by  it.  A 
communication  then  took  place  between  the  defendants  and  Tennant, 
who  endeavored  to  prevail  upon  them  to  release  him  from  the  contract ; 
but  they  decUned,  saying  they  would  hold  him  and  the  other  plaintiff 
to  it.  In  consequence  of  this  intimation  Tennant  acquiesced,  and  said 
the  oil  "  then  must  be  delivered."  All  this  took  place  in  the  month  of 
September,  1819,  before  the  vessel  arrived,  each  party  considering  him- 
1  The  remainder  of  the  case  relates  to  a  different  question.  —Ed. 


SECT.  VI.]  SOAMES  V.   SPENCER.  369 

self  bound  by  the  contract.  The  vessel  anived  in  January,  1820,  and 
then  Lintot  the  broker  waited  on  the  defendants  with  samples.  He  saw 
one  of  the  defendants,  to  whom  the  samples  were  delivered,  and  by  him 
accepted.  The  broker  asked  him  if  he  was  inclined  to  take  the 
remainder  of  the  plaintiffs'  share  of  the  Naiad's  cargo,  but  he  declined. 
The  prompt  would  expire  on  the  12th  of  February,  and  six  or  seven 
days  before  then  the  defendants  refused  to  be  bound  by  the  contract. 
The  learned  judge  charged  the  jury  under  these  circumstances  that 
the  plaintiffs  were  entitled  to  recover,  and  they  had  a  verdict  accord- 
ingly, with  liberty  to  the  defendants  to  move  to  enter  a  nonsuit  if  the 
court  should  be  of  opinion  that  the  contract  declared  upon  was  not 
binding. 

Copley,  S.  Cr.,  now  moved  to  enter  a  nonsuit,  and  made  three  points : 
1st,  the  broker's  note  is  not  a  contract  in  writing  within  the  meaning 
of  the  Statute  of  Frauds,  29  Car.  2,  c.  3  ;  2d,  supposing  it  to  be  a  con- 
tract in  writing  within  the  meaning  of  that  statute,  it  is  not  binding 
on  Tennant,  who  was  no  party  to  and  gave  no  authority  to  enter  into 
it ;  and,  3d,  the  subsequent  ratification  of  it  by  Tennant  cannot  make 
that  a  complete  contract  in  writing  which  was  originally  defective,  for 
the  subsequent  recognition  of  the  original  must  be  considered  as  a  new 
contract,  and  that  new  contract  not  being  in  writing  it  is  void  by  the 
Statute  of  Frauds. 

Abbott,  C.  J.  I  am  of  opinion  that  the  verdict  in  this  case  was 
right.  The  case  turns  upon  the  question  whether  the  original  contract 
was  ratified  by  Tennant.  He  was  no  party  to  it  at  first,  and  in  fact 
afterwards  repudiated  it ;  but  in  the  result  he  assents  to  it,  and  says, 
"  Then  the  oil  must  be  delivered."  It  is  then  understood  by  all  parties 
that  it  is  to  be- a  binding  contract.  This  is  in  the  month  of  Septem- 
ber. In  January  the  oil  arrives,  and  then  the  defendants  acting  upon 
the  contract  take  samples ;  and  it  is  not  until  the  very  last  moment 
when  the  prompt  is  about  to  expire  that  they  make  any  objection. 
The  jury  asked  me  whether  in  point  of  law  they  might  find  a  verdict 
for  the  plaintiffs?  I  said  that  in  my  opinion  a  subsequent  ratification 
of  a  contract  is  equivalent  to  a  prior  authority ;  and  I  told  them  that 
if  they  thought  Tennant  did  ratify  the  contract,  and  that  with  the 
knowledge  of  the  defendants,  and  they  acceded  to  it,  it  was  too  late 
for  them  to  say  at  any  after  time  that  they  were  not  bound  by  the  con- 
tract. That  is  the  way  I  left  the  case  to  the  jury.  They  found  for 
the  plaintiffs,  and  I  think  they  came  to  a  just  conclusion. 

Batlet,  J.  I  am  of  the  same  opinion.  The  broker's  note  is  within 
the  Statute  of  Frauds  evidence  of  a  written  contract.  The  original 
-Authority  to  sell  need  not  be  in  writing ;  and  if  Tennant  subsequently 
ratified  the  contract,  entering  into  it  by  assenting  to  it,  it  became  a 
binding  contract. 

HoLEOTD,  J.  In  this  case  according  to  the  evidence  there  was  a 
VOL.  I.  24 
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subsequent  ratification  by  Tennant  of  the  original  contract,  and  I  tbink 
that  is  sufficient  to  give  it  validity,  though  originally  made  without  bis 
authority.  His  subsequent  ratification  amounts  to  an  original  author- 
ity; and  the  maxim  of  the  law  is,  ''Omne  actum  ah  agentis  intertr- 
tione  est  judicandumr  ^  Rule,  refused. 


FAREBROTHER  v.   SIMMONS. 
In  the  King's  Bench,  Hilary  Term,  1822. 

[Reported  in  5  BarnewaU  Sf  Alderson,  333.] 

Assumpsit  by  the  plaintiff,  an  auctioneer,  against  the  defendant  for 
not  taking  or  clearing  away  or  paying  the  purchase-money,  being  £34, 
for  a  lot  of  turnips  standing  and  being  on  certain  land.  Second 
count,  for  crop  of  turnips  bargained  and  sold,  &c.,  and  the  usual 
money  counts.  Plea,  general  issue.  At  the  trial  before  Wood,  B.,  at 
the  last  assizes  for  the  county  of  Surrey,  the  only  question  was 
whether  there  was  a  sufficient  contract  in  writing  to  satisfy  the 
Statute  of  Frauds.  It  appeared  that  the  contract  given  in  evidence 
was  the  book  in  which  the  plaintiff  himself  had  written  down  the 
different  biddings  opposite  to  the  lots,  and  which  book  had  been  duly 
stamped.  The  learned  judge  directed  a  verdict  for  the  plaintiif, 
reserving  to  the  defendant  liberty  to  move  to  enter  a  nonsuit. 
Marryat  in  last  Michaelmas  term  obtained  a  rule  nisi  for  that  purpose, 
and  cited  Wright  v.  Dannah.'^ 

Gurney  and  Abraham  now  shewed  cause.  This  was  no  interest  in 
land ;  for  the  turnips  having  ceased  to  grow  the  land  was  merely  a 
warehouse  for  them.  But  even  if  this  be  not  so,  the  book  is  sufficient 
to  take  the  case  out  of  the  statute.  For  the  plaintifi"  may  be  con- 
sidered as  the  agent  of  both  himself  and  the  defendant  for  the 
purpose  of  reducing  the  contract  into  writing.  The  case  of  Wright 
13.  Dannah  is  distinguishable.  There  the  party  who  wrote  the  memo- 
randum was  the  person  who  made  the  sale  for  bis  own  benefit.  Here 
it  is  the  case  of  an  auctioneer  who  has  no  personal  interest  in  the 
transaction. 

Abbott,  C.  J.  The  most  favorable  way  for  the  plaintifi^  is  to  treat 
the  question  as  a  case  of  goods  sold  and  delivered;  and  then,  the 
goods  being  above  the  price  of  £10,  the  case  will  fall  within  the  17th 
section  of  the  Statute  of  Frauds,  which  requires  some  note  or  memo- 
randum in   writing  of  the  bargain  to  be  made  and  signed  by  the 

'  Best,  J.,  was  absent  at  Chambers.  2  2  Campb.  203. 
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parties  to  be  charged  by  it,  or  their  agents  thereunto  lawfully- 
authorized.  Now  the  question  is,  whether  the  writing  down  the 
defendant's  name  by  the  plaintiff  with  the  authority  of  the  defend- 
ant, be  in  law  a  signing  by  the  defendant's  agent.  In  general  an 
auctioneer  may  be  considered  as  the  agent  and  witness  of  both 
parties.  But  the  difficulty  arises  in  this  case  from  the  auctioneer 
suing  as  one  of  the  contracting  parties.  The  case  of  Wright  v. 
Daunah  seems  to  me  to  be  in  point,  and  fortifies  the  conclusion  at 
which  I  have  arrived,  viz.,  that  the  agent  contemplated  by  the 
Legislature  who  is  to  bind  a  defendant  by  his  signature  must  be 
some  third  person,  and  not  the  other  contracting  party  upon  the 
record.  Hule  absolute. 


JACKSON  V.  LOWE  and  LYNAM. 
In  the  Common  Pleas,  June  11,  1822. 

[Reported  in  1  Bingham,  9.] 

This  action  was  brought  to  recover  damages  for  the  non-perform- 
ance of  a  contract  for  the  sale  and  delivery  of  100  sacks  of  good 
English  seconds  flour,  at  45s.  a  sack.  At  the  trial  before  Garrow,  B., 
Stafford  Lent  assizes,  1822,  were  given  in  evidence  the  two  following 
documents :  first  a  notice  from  the  plaintiff  to  the  defendants :  — 

To  Messes.  Joseph  Lowe  and  Geoege  Lyham, 

of  Stoke-upon-Trent,  in  the  county  of  Stafford,  millers. 

I  the  undersigned,  Samuel  Jackson,  of  Hanley  in  the  county  of  Stafford, 
grocer  and  flour  dealer,  do  hereby  give  you  notice  (as  I  have  frequently  done) 
that  the  flour  you  caused  to  be  delivered  to  me  on  Wednesday  and  Thursday 
last  (in  part  performance  of  my  contract  with  you  for  100  sacks  or  bags  of  good 
English  seconds  flour,  at  46*.  per  sack  or  bag,  the  whole  of  which  were  to  have 
been  delivered  as  on  Thursday  last),  is  of  so  bad  a  quality  that  I  cannot  either 
sell  it  as  flour  or  make  it  into  salable  bread,  as  will  appear  by  the  samples 
of  the  flour  and  bread  left  at  the  ofiice  of  Mr.  Adams,  attorney  at  law,  in  New- 
castle-under-Lyne.  I  further  give  you  notice  that  the  same  bags  or  sacks  of 
flour  (with  the  exception  only  of  the  samples  above  alluded  to)  are  at  my  shop 
and  at  your  risk ;  you  will  therefore  immediately  on  receiving  this  notice  send 
for  them  away,  otherwise  I  shall  commence  an  action  against  you  for  trespass. 
And  I  lastly  give  you  notice  that  I  not  only  hold  you  answerable,  and  expect 
you  to  fulfil  your  part  of  the  contract  above  alluded  to  in  the  course  of  this 
present  week,  but  in  addition  thereto  make  me  ample  remuneration  for  the  loss 
I  have  sustained  in  consequence  of  your  neglect,  as  I  always  have  been  and 
still  am  ready  to  fulfil  my  part  of  the  contract.  Given  under  my  hand  this  24th 
day  of  September,  1821. 

Samuel  Jackson, 
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Next  the  answer  to  the  foregoing,  written  at  the  desire  and  under 
the  instructions  of  the  defendants  by  their  attorney's  clerk :  — 

Stoke,  27th  September,  1821. 

SiE,  —  I  have  your  letter  or  notice  of  the  24th  September  directed  to  Messrs. 
Lowe  and  Lynam  now  before  me,  in  reply  to  which  I  have  to  state  that  Messrs. 
L.  and  L.  consider  they  have  performed  their  contract  with  you  as  far  as  it  has 
gone,  and  are  ready  to  complete  the  remainder  ;  and  I  have  also  to  inform  you 
that,  unless  the  flour  is  paid  for  at  the  expiration  of  one  month  from  the  20th 
instant,  proceedings  will  be  taken  against  you  for  the  recovery  of  the  amount 
without  any  further  notice.     I  am,  sir,  yours  obediently, 

Wm.  Williams. 

To  Mk.  S.  Jackson,  Baker,  Hanley. 

Sixteen  sacks  of  flour  it  appeared  had  actually  been  delivered ;  but 
it  being  disputed  whether  or  no  there  had  been  on  tlie  part  of  the 
plaintiff  such  an  acceptance  of  them  as  would  render  unnecessary  a 
note  or  memorandum  of  the  contract  under  the  17th  section  of  the 
Statute  of  Frauds,  it  was  contended  for  the  plaintiff,  and  denied  for 
the  defendants,  that  the  above  notice  and  the  answer  to  it  taken 
together  constituted  a  sufiicient  memorandum  of  the  contract  under 
the  provisions  of  that  statute.  A  verdict  having  been  found  for  the 
plaintiff, 

Bosanquet^  Serjt.,  in  the  last  term  moved  for  a  rule  nisi  for  setting 
aside  this  verdict  and  entering  a  nonsuit  or  for  a  new  trial,  on  the 
ground  that,  though  two  distinct  writings  might  be  coupled  so  as  to 
make  a  memorandum  of  contract,  the  above  notice  and  answer  to  it 
did  not  taken  together  constitute  a  sufficient  memorandum  of  the 
contract  under  the  Statute  of  Frauds  :  he  contended  that  the  plain- 
tiff's notice  being  framed  with  the  expression  "my  contract,"  and  the 
defendants'  answer  with  the  expression  "  their  contract,"  instead  of 
"the"  contract  or  "the  contract  in  yom-  notice,"  there  was  nothing 
from  which  the  jury,  in  the  absence  of  further  evidence,  were  warranted 
to  infer  that  the  contract  mentioned  in  the  answer  was  the  same  as 
the  contract  mentioned  in  the  notice.  The  defendants  would  not 
have  been  prevented  (by  any  thing  which  their  answer  contained) 
from  shewing  that  the  contract  which  they  had  there  in  view  was 
different  from  the  contract  described  in  the  plaintiff's  notice.  If  they 
could  have  shewn  that,  there  was  no  memorandum  authenticated  by 
both  parties  of  the  contract  on  which  the  plaintiff  had  declared. 

A  rule  ni&i  having  been  granted, 

Pell,  Seijt.,  now  shewed  cause  against,  and  Bosanquet  supported 
the  rule. 

Paek,  J.^  In  this  case  I  think  there  was  a  sufficient  note  in  wi-iting 
of  the  contract  on  which  the  plaintiff  sued.  It  is  admitted  that  two 
distinct  writings  may  be  coupled  together  and  constitute  a  raemoran- 
1  Dallas,  C.  J.,  absent,  being  ill. 
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dum  within  the  intention  of  the  statute,  and  there  are  decisions  to 
this  effect.  Saunderson  v.  Jackson/  Schneider  v.  Norris.''  The  ques- 
tion therefore  is,  whether  the  jury  were  not  warranted  in  concluding 
there  was  in  this  case  a  sufficient  note  in  writing.  The  writing  must 
clearly  refer  to  the  contract  which  is  the  ground  of  action ;  but  how 
can  there  be  a  clearer  reference  than  in  the  defendants'  letter  ?  The 
notice  contains  an  assertion  of  the  contract,  specifying  the  quantity, 
quaUty,  and  price  of  the  flour ;  and  to  this  contract  the  answer  most 
clearly  refers,  disputing  none  of  the  terms  of  it  nor  mentioning  any 
other  terms,  but  asserting  a  part  performance. 

BuBEOUGH,  J.  It  is  quite  impossible  for  the  most  scrupulous  man 
to  doubt  that  on  these  two  papers  there  is  sufficient  evidence  in  writing 
of  the  defendants'  contract. 

RiCHAKDSON,  J.  I  think  these  two  papers  were  a  sufficient  memo- 
randum or  note  in  wi'iting  of  the  defendants'  contract  according  to 
the  provisions  of  the  Statute  of  Frauds.  The  plaintiff  in  his  notice 
states  the  terms  of  the  contract,  and  the  defendants  by  their  answer 
recognize  them  sufficiently  to  warrant  the  jury  in  concluding  that 
both  parties  had  the  same  contract  in  view.  It  is  admitted  that  if  the 
defendants  had  written,  "  They  have  performed  the  contract  mentioned 
in  your  notice,"  it  would  have  been  sufficient ;  but  the  jury  have  found, 
and  I  think  satisfactorily,  that  this  was  the  contract  refeiTed  to. 
Saunderson  v.  Jackson  is  in  point,  and  the  rule  must  be 

Discharged. 


KENWORTHY  v.  SCHOFIELD. 

In  the  King's  Bench,  Easter  Term,  1824. 

[Reported  in  2  Barnewall  Sf  CressweU,  945.] 

Special  assumpsit  against  the  defendant  for  not  taking  away  a 
carding  engine  purchased  by  him  at  an  auction  agreeable  to  the  con- 
ditions of  sale  (which  were  set  out),  in  consequence  whereof  it  was 
re-sold  at  a  loss.  Plea,  non  assmrqisit.  At  the  trial  before  Holroyd, 
J.,  at  the  Lancaster  summer  assizes,  1823,  it  appeared  that  the  engine 
in  question  was  put  up  to  sale  by  auction  among  a  variety  of  other 
things:  the  sale  was  subject  to  certain  conditions,  which  were  read  by 
the  auctioneer  before  the  biddings  commenced,  but  they  were  not 
attached  to  the  catalogue  or  referred  to  by  it.  One  Luke  Winter- 
bottom  as  agent  for  the  defendant  was  the  highest  bidder  for  the 
engine ;  and  it  was  knocked  down  to  him,  and  the  auctioneer  wrote  his 
1  2  B,  &  P.  238.  2  2  M.  &  S.  286. 
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name,  and  the  price,  £105,  against  that  article  in  the  catalogue.  For 
the  defendant  it  was  objected,  first,  that  the  Statute  of  Frauds  was 
not  satisfied  by  writing  down  the  name  of  the  agent  of  the  purchaser; 
secondly,  that  the  conditions  of  sale  were  part  of  the  bargain,  and  not 
being  annexed  to  the  catalogue  the  signature  to  the  latter  did  not 
amount  to  a  signature  of  a  note  or  memorandum  of  the  bargain  within 
the  meaning  of  the  17th  section  of  29  Car.  2,  c.  3.  The  learned 
judge  overruled  the  first  objection,  but  reserved  the  second  point ;  and 
the  plaintiff  having  obtained  a  verdict,  Cross,  Serjt.,  in  Michaelmas 
term  obtained  a  rule  nisi  for  a  nonsuit  or  a  new  trial,  against 
which 

t/!  Williams  now  shewed  cause.  The  second  question  now  before, 
the  court  is  certainly  very  important,  as  it  respects  the  validity  of  all 
sales  by  auction.  The  first  objection  was  overruled  at  the  trial;  and  it 
appears  by  Phillimore  v.  Barry  '■  that  where  an  authorized  agent  bids 
at  a  sale,  it  is  sufiicient  to  put  down  his  name ;  it  is  not  necessary  that 
the  name  of  the  principal  should  be  then  declared.  The  second  ques- 
tion depends  upon  Lord  Ellenborough's  dictum  in  Hinde  v.  White- 
house.^  But  that  case  was  not  decided  on  the  ground  that  the 
memorandum  was  insufficient :  the  court  considered  that  there  had 
been  a  delivery  and  acceptance  of  part  of  the  goods  in  the  name  of 
the  whole ;  the  other  question  therefore  became  unimportant.  Sup- 
pose conditions  of  sale  to  be  attached  to  a  catalogue  at  first,  but  to  be 
separated  during  the  progress  of  the  sale  :  will  the  sale  of  the  lots  pre- 
viously knocked  down  be  good,  and  of  the  rest  bad?  Surely  the 
reading  of  the  conditions  before  the  sale  was  sufficient  to  connect  them 
with  the  biddings  that  afterwards  took  place.  Perhaps  it  is  too  late 
to  contend  that  auctions  of  goods  are  not  within  the  29  Car.  2,  c.  3, 
although  it  appears  by  what  fell  from  three  of  the  learned  judges  in 
Hinde  v.  Whitehouse  they  did  not  concur  in  shaking  the  authority  of 
Simon  V.  Motivos,'  where  it  was  doubted  whether  such  sales  fell  within 
the  operation  of  the  statute. 

Gross,  Serjt.  (with  whom  was  Starkie),  contra.  There  was  not  any 
evidence  to  shew  that  the  defendant  or  his  agent  heard  the  conditions 
read ;  no  proof  was  given  of  his  being  in  any  way  conusant  of  them. 
They  were  not  referred  to  by  the  catalogue.  The  mere  signature  of 
that  was  not  then  the  signature  of  a  note  or  memorandum  of  the 
bargain  within  the  meaning  of  the  29  Car.  2,  c.  3,  §  17.  In  Hinde  v. 
Whitehouse  the  point  was  expressly  brought  under  consideration. 
(He  was  then  stopped  by  the  court.) 

Bayley,  J.  It  has  been  decided  by  many  cases  that  in  sales  of  land 
by  auction  the  auctioneer  is  agent  for  both  the  vendor  and  vendee, 
and  that  such  auctions  are  within  the  Statute  of  Frauds.     Walker  v. 

1  1  Campb.  513.  2  7  East,  558. 

2  3  Burr.  1921. 
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Constable,^  Emmerson  v.  Heelis,^  White  v.  Proctor,'  Kemeys  v.  Proc- 
tor.* Now  the  language  of  the  17th  section  of  the  Statute  of  Frauds 
relating  to  sales  of  goods  is  in  substance  the  same  as  that  of  the  4th 
section  relating  to  sales  of  land.  The  only  difference  being  that  the 
latter  speaks  of  an  agreement,  the  former  of  a  bargain.  The  word 
"bargain"  means  the  terms  upon  which  parties  contract,  and  it  appears 
by  Saunderson  v.  Jackson  ^  that  in  order  to  satisfy  the  statute  the  sig- 
nature must  be  either  to  some  written  document  containing  in  itself 
the  terms  of  the  bargain  or  connected  with  some  other  document 
which  does.  Then  comes  Hinde  v.  Whitehouse  in  which  Lord  Ellen- 
borough  after  time  taken  for  consideration  delivered  it  as  his  opinion 
that  an  auctioneer  had  not  satisfied  the  requisitions .  of  the  statute  by 
signing  the  name  of  the  purchaser  to  the  catalogue,  that  not  being 
connected  with  or  referring  to  the  conditions  of  sale.  In  the  present 
case  nothing  was  said  at  the  time  when  the  engine  was  put  up  as  to 
the  terms  upon  which  the  sale  was  to  proceed.  The  very  mischief 
contemplated  by  the  statute  might  occur  in  such  a  case  as  this.  There 
is  abundant  room  for  fraud  and  perjury  respecting  the  conditions  of 
sale.  Inasmuch  therefore  as  there  was  not  any  memorandum  of  the 
terms  of  the  bargain  signed  by  the  parties,  I  think  that  the  case  is 
within  the  29  Car.  2,  c.  3,  §  17,  and  that  a  nonsuit  must  be  entered. 

HoLEOYD,  J.  Upon  the  trial  of  this  case  two  objections  were  made. 
First,  that  the  defendant's  name  was  not  put  down  by  the  auctioneer. 
1  thought  there  was  no  weight  in  that,  and  still  continue  of  the 
same  opinion.  The  other  objection  was  reserved,  and  upon  the  author- 
ity of  Hinde  v.  Whitehouse  I  both  think  that  auctions  of  goods  are 
within  the  Statute  of  Frauds,  and  that  there  has  not  been  a  signature 
to  a  memorandum  of  the  bargain  sufiicient  to  satisfy  the  17th  section 
of  that  act.  It  appears  to  me  that  you  cannot  call  that  a  memorandum 
of  a  bargain  which  does  not  contain  the  terms  of  it.  The  argument 
for  the  plaintiff  is,  that  the  conditions  being  in  the  room  were  virtually 
attached  to  the  catalogue.  But  I  think  that,  as  they  were  not  actually 
attached  or  clearly  referred  to,  they  formed  no  part  of  the  thing 
signed.  In  the  case  put  of  a  separation  of  the  conditions  from  the 
catalogue  during  the  progress  of  the  sale,  I  should  say  that  the  sig- 
natures to  the  latter  made  after  the  separation  were  unavailing.  It 
occurred  to  me  at  first  that  this  might  be  likened  to  the  case  of  a  will 
consisting  of  several  detached  sheets,  when  a  signature  of  the  last,  the 
whole  being  on  the  table  at  the  time,  would  be  considered  a  signing  of 
the  whole ;  but  there  the  sheet  signed  is  a  part  of  the  whole.  Here 
the  catalogue  was  altogether  independent  of  the  conditions.  I  agree 
therefore  that  this  rule  for  a  nonsuit  must  be  made  absolute. 

Jiule  absolute. 

LiTTLEDALB,  J.,  was  absent. 

1  1  B.  &  P.  306.  2  2  Taunt.  38.  3  4  Taunt.  209. 

«  3  V.  &  B.  57.  5  2  B.  &  P.  238. 
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RAYNEK  V.  LINTHOENE. 

At  Nisi  Pejus,  coram  Abbott,  0.  J.,  December  14,  1825. 

[Reported  in  Rijan  ^  Moody,  325.] 

Assumpsit.  This  action  was  brought  to  recover  a  compensation  in 
damages  for  a  breach  of  contract  in  not  acce2jting  and  paying  for  fifty- 
casks  of  tallow  which  the  defendant,  as  alleged  in  the  declaration,  had 
bought  of  the  plaintiff. 

In  order  to  prove  the  contract  as  stated  in  the  special  counts  of  the 
declaration  the  following  bought  note  was  given  in  evidence  :  — 

London,  1st  March,  1825. 

Bought  this  day  for  account  of  Mr.  Benjamin  Linthorne  of  my  principal  fifty 
casks  new  and  first  sort  St.  Petersburg  yellow  candle  tallow,  at  44s.  per  cwt., 
warranted  to  b»  delivered  from  wharf  warehouse  on  landing  scale  in  London 
from  21st  to  31st  of  this  month,  and  the  amount  to  be  paid  by  the  buyer  in  ready 
money,  deducting  24  per  cent,  discount,  the  seller  giving  fourteen  days'  previous 
notice  of  the  delivery ;  customary  tare  and  draft. 

In  case  of  dispute  respecting  the  quality,  this  contract  shall  not  be  cancelled, 
but  the  same  settled  by  arbitration. 

J.  B.  Kayner,  Broker. 

Marryat  and  Pollock,  for  the  defendant,  contended  that  upon  this 
evidence  the  plaintiff  must  be  nonsuited :  no  cause  of  action  in  this 
case  arises  on  the  common  counts  of  the  declaration ;  the  action,  if 
maintainable  at  all,  must  be  on  the  special  counts.  Now  all  the  special 
counts  state  the  contract  to  have  been  made  directly  with  the  plaintiff 
himself,  whereas  the  bought  note  represents  the  plaintiff  merely  in 
the  character  of  a  broker  selling  for  his  principal ;  if  therefore  the 
plaintiff  is  to  be  considered  as  the  principal,  then  there  is  not  a  note 
in  writing  within  the  Statute  of  Frauds. 

Gurney  and  Comyn  contended  that  the  plaintiff  was  entitled  to  sue 
upon  the  contract  proved,  and  that  although  in  the  contract  he  is 
named  as  broker,  still,  as  no  principal  was  called  for,  the  right  to  sue 
vests  in  him,  and  he  may  consistently  state  in  the  declaration  the  con- 
tract to  have  been  made  with  him.  They  cited  as  a  case  in  point 
Atkyns  v.  Amber,  2  Esp.  N.  P.  C.  493. 

Abbott,  C.  J.  If  it  is  contended  in  this  case  that  the  plaintiff 
has  a  right  to  sue  as  principal,  then  I  am  of  opinion  that  no  evidence 
has  been  given  of  a  contract  in  writing,  which  the  Statute  of  Frauds 
expressly  requires  where  there  has  been  no  delivery  of  the  goods.  If 
the  contract  produced  is  to  be  taken  as  the  one  on  which  the  plaintiff 
sues,  he  is  there  described  as  the  broker,  and  not  as  the  principal  with 
whom  the  contract  is  made.    In  the  case  which  has  been  cited  by  the 
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defendant's  counsel  no  question  arose  upon  the  Statute  of  Frauds,  for 
there  the  goods  had  been  actually  delivered.  I  am  clearly  of  opinion 
that  the  plaintiflF  cannot  recover ;  and  I  should  be  very  unwilling  to  lay 
down  a  rule  that  would  encourage  a  practice,  now  so  frequent  amongst 
brokers,  of  not  disclosing  the  names  of  their  principal.         Nonsuit. 


GRANT  AND   Others   v.  FLETCHER  and  Anothee. 
In  the  King's  Bench,  April  15,  1826. 

[Reported  in  5  Barnewatt  Sj-  Cresswell,  436.] 

Assumpsit  for  not  accepting  400  bags  of  Egyptian  cotton  pursuant 
to  contract.  Plea,  general  issue.  At  the  trial  before  Hullock,  B.,  at 
the  last  spring  assizes  for  the  county  of  Lancaster,  the  following 
appeared  to  be  the  facts  of  the  case.  The  plaintiffs  having  received 
advices  that  600  bags  of  cotton  were  shipped  for  them  at  Alexandria 
by  the  ship  Robert,  of  which  one  Wake  was  master,  directed  their 
broker  Withington  to  sell  400  bags  at  17|<?.  per  pound.  Withington 
accordingly  entered  into  a  verbal  contract  with  the  defendants,  and 
made  the  following  entry  of  it  in  his  memorandum  book :  "  Sold  Peter 
Fletcher  &  Son  400  Egyptians,  to  arrive  per  Robert,  "Wake,  at  17jc?.  per 
pound."  And  he  delivered  to  the  defendants  the  following  note  of  the 
contract:  "Robert,  "Wake,  400  bags  of  Egyptian  cotton  at  VJ^d.,  shipped 
on  the  22d  of  February  for  "William  Grant  &  Brothers.  Henry  "With- 
ington." On  the  same  day  he  delivered  to  the  plaintiffs  the  following 
note:  "400  certain  to  Messrs.  Fletcher  &  Son,  at  ll^d.,  ten  days  and 
three  months  from  the  delivery,  you  allowing  me  my  commission. 
H."W."  It  was  objected  that  as  the  notes  delivered  to  the  contracting 
parties  were  different  neither  was  bound ;  and  Gumming  v.  Roebuck  ^ 
was  cited.  The  learned  judge  was  of  opinion  that  there  was  no  valid 
contract  binding  both  parties,  and  the  plaintiff  was  nonsuited. 

Cross,  Serjt.,  moved  for  a  new  trial.  It  may  be  conceded  that, 
where  a  broker  delivers  to  the  contracting  parties  two  instruments 
eaich  of  which  contains  a  distinct  contract,  neither  party  is  bound. 
But  here  neither  of  the  notes  delivered  to  the  parties  contained  a  com- 
plete contract.  That  delivered  to  the  defendants  did  not  import  a 
contract  of  sale,  nor  were  the  names  of  the  buyers  mentioned.  That 
delivered  to  the  plaintiffs  did  not  mention  the  commodity  sold.  The 
contract  of  sale  was  verbal ;  and  the  question  is,  whether  there  was  any 
note  in  writing  of  that  contract.  Now  the  entry  by  the  broker  in  the 
1  Holt's  N.  P.  C.  172. 
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memorandum  book,  together  with  the  note  delivered  to  the  defendant, 
did  constitute  a  complete  contract.  For  they  contained  the  names  of 
the  buyers  and  of  the  sellers,  the  description  of  the  commodity  sold, 
and  the  price ;  and  that  being  so,  there  was  a  note  in  writing  of  the 
contract. 

AiiBOTT,  C.  J.  The  broker  is  the  agent  of  both  parties,  and  as 
such  may  bind  them  by  signing  the  same  contract  on  behalf  of  buyer 
and  seller.  But  if  he  does  not  sign  the  same  contract  for  both  parties, 
neither  will  be  bound.  It  has  been  decided  accordingly  that  where 
the  broker  delivers  a  different  note  of  the  contract  to  each  of  the  con- 
tracting parties  there  is  no  valid  contract.  The  entry  in  the  broker's 
book  is  properly  speaking  the  original,  and  ought  to  be  signed  by 
hijn.  The  bought  and  sold  notes  delivered  to  the  parties  ought  to  be 
copies  of  it.  A  valid  contract  may  probably  be  made  by  perfect  notes 
signed  by  the  broker  and  delivered  to  the  parties,  although  the  book 
be  not  signed;  but  if  the  notes  are' imperfect,  as  in  the  present  case, 
an  unsigned  entry  in  the  book  will  not  supjjly  the  defect.  It  is  the 
duty  of  brokers  to  make  the  contract  so  as  to  be  binding  on  both  par- 
ties. They  are  employed  to  prepare  contracts  on  which  great  sums  of 
money  depend  ;  and  I  must  say  that  in  many  cases  which  have  come 
before  me  they  appear  to  conduct  their  business  in  a  very  slovenly, 
negligent  manner.  Jiule  refused. 


ELMORE  V.  KINGSCOTE. 
In  the  King's  Bench,  Trinity  Term,  1826. 

[Reported  in  5  Barnewall  §•  Cresswell,  583.] 

Indebitatus  assumpsit  for  horses  sold  and  delivered.  Quantum 
valebant.  Plea,  non  assumpsit.  At  the  trial  before  Abbott,  C.  J.,  at 
the  Middlesex  sittings  after  last  term,  it  appeared  that  this  was  an 
action  brought  to  recover  the  price  of  a  horse  alleged  to  have  been 
sold  to  the  defendant.  Proof  was  given  that  on  the  13th  of  June 
there  was  a  verbal  contract  of  sale  made  between  the  plaintiff  and 
defendant,  by  which  the  plaintiff  had  agreed  to  sell  to  the  defendant 
the  horse,  warranted  five  years  old,  for  the  sum  of  200  guineas.  In 
order  to  take  the  case  out  of  the  Statute  of  Frauds,  the  plaintiff  gave 
in  evidence  the  following  letter,  written  by  the  defendant  on  the  18th 
of  June :  "Mr.  Kingscote  begs  to  inform  Mr.  Elmore  that,  if  the  horse 
can  be  proved  to  be  five  years  old  on  the  13th  of  this  month,  m  a  per- 
fectly satisfactory  manner,  of  course  he  shall  be  most  happy  to  take 
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him ;  and  if  not  most  clearly  proved,  Mr.  K.  will  most  decidedly  have 
nothing  to  do  with  him."  The  Lord  Chief  Justice  was  of  opinion  that 
this  was  not  a  sufficient  note  or  memorandum  in  writing  of  the  bar- 
gain within  the  Statute  of  Frauds ;  and  he  directed  the  plaintiff  to  be 
nonsuited,  but  reserved  liberty  to  him  to  move  to  enter  a  verdict. 

Scarlett  now  moved  accordingly,  and  contended  that,  as  the  defend- 
ant's letter  was  an  acknowledgment  by  him  that  he  had  bought  the 
horse  on  the  13th  of  June,  it  was  a  note  in  writing  of  a  bargain  for  the 
purchase  of  a  horse,  and  that  it  was  competent  for  the  plaintiff  to 
prove  the  value  of  the  horse  by  parol  evidence,  and  to  recover  the 
amount  under  the  count  for  quantum  valebant.     But 

Pek  Curiam.  There  must  be  a  note  or  memorandum  in  writing  of 
the  bargain.  The  price  agreed  to  be  paid  constitutes  a  material  part 
of  the  bargain.  If  it  were  competent  to  a  party  to  prove  by  parol 
evidence  the  price  intended  to  be  paid,  it  would  let  in  much  of  the 
mischief  which  it  was  the  object  of  the  statute  to  prevent. 

Mule  refused.^ 


GOOM  V.  AFLALO. 

In  the  King's  Bench,  November  28,  1826. 

[Reported  in  6  Bamewall  Sf  Cresswell,  117.] 

Assumpsit  brought  by  the  plaintiff  against  the  defendant  for  refusing 
to  deliver  a  quantity  of  Barbary  gum,  pursuant  to  a  contract  of  sale 
alleged  to  have  been  entered  into  with  the  plaintiff  by  a  Mr.  Virgo  as 
the  broker  of  the  plaintiff  and  defendant.  Plea,  the  general  issue. 
At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  after  last  Hilary 
term,  a  verdict  was  found  for  the  plaintiff.  Afterwards,  upon  a  motion 
for  a  new  trial,  the  court  directed  that  the  facts  should  be  stated  for 
their  opinion  in  the  following  case  :  — 

Mr.  Virgo,  as  the  broker  of  the  defendant  and  with  his  authority, 
agreed  with  the  plaintiff  that  the  defendant  should  sell  and  deliver  to 
him  170  serons  of  Barbaiy  gum  at  the  price  of  55s.  per  cwt.  The 
broker  thereupon  wrote  in  his  broker's  book  the  terms  of  the  contract, 
as  follows :  — 

London,  23d  February,  1825. 
Sold  for  account  of  Mr.  Aflalo,  to  Mr.  S.  T.  Goom,  170  serons  of  Barbary 
gum,  subject  to  approval  of  quality  to-morrow,  per  the  Mogadore,  lying  in  the  Lon- 
don Docks,  at  55*.  per  cwt.  in  bond ;  customary  allowance  for  tare  and  draft ; 
2^  per  cent,  discount  for  cash  in  fourteen  days,  or  four  months'  credit.  The  gum 
remaining  in  the  seller's  name  at  the  docks. 

1  See  Ide  v.  Stanton,  15  Vt.  685.  —  Ed. 
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This  entry  in  the  broker's  book  was  not  signed  by  the  broker  or  any 
other  person.  Between  nine  and  ten  o'clock  at  night  of  the  said  23d 
February  the  broker  sent  to  the  plaintiff  and  defendant  respectively 
paper  writings,  commonly  called  bought  and  sold  notes,  copied  from  the 
entry  in  his  book  and  signed  by  him. 

Between  nine  and  ten  o'clock  in  the  morning  of  the  24th  Febru- 
ary the  defendant  objected  to  and  returned  the  sold  note  to  the 
broker,  and  wholly  refused  to  deliver  the  gum.  Whereupon  this  action 
was  brought. 

J^aw,  for  the  plaintiff.  The  only  question  in  this  case  is,  whether 
the  want  of  the  broker's  signature  to  the  entry  in  his  book  is  fatal  to 
the  plaintiff's  right  of  action.  That  must  depend  upon  whether  there 
is  a  sufficient  note  or  memorandum  of  the  bargain  signed  by  an  agent 
duly  authorized,  so  as  to  satisfy  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  §  17. 
The  case  of  Simon  v.  Motivos  '■  shews  that  the  broker  was  an  agent 
duly  authorized,  and  in  Rucker  v.  Cammeyer^  it  was  held  that  the 
bought  and  sold  notes  signed  by  the  broker  were  a  sufficient  memo- 
randum of  the  bargain.  In  Gumming  v.  Roebuck  '  the  same  was  held 
by  Gibbs,  C.  J. ;  and  he  there  alludes  to  an  opinion  somewhere  ex- 
pressed that  the  entry  in  the  broker's  book,  signed  by  him,  was  the 
only  proper  evidence  of  the  agreement,  and  says  that  it  had  been  over- 
ruled. The  case  alluded  to  was  probably  that  of  Heyman  v.  Neale,* 
where  the  broker  signed  the  entry  in  his  book,  and  then  sent  bought 
and  sold  notes  to  the  parties.  The  defendant  insisted  that  the  notes 
were  sent  for  approbation,  and  that  until  that  had  been  given  there  was 
no  binding  contract.  Lord  Ellenborough  said  that  the  entry  made  and 
signed  by  the  broker  was  alone  the  binding  contract ;  that  the  bought 
and  sold  notes  were  only  copies  of  that  entry,  which  would  be  binding 
although  no  such  notes  were  ever  sent  to  the  vendor  or  purchaser. 
The  judgment  must  be  considered  to  have  been  given  mth  reference 
to  the  state  of  facts  then  before  the  court,  and  is  not  applicable  to 
the  present  case,  in  which  the  broker  has  not  signed  his  book.  In 
Powell  V.  Divett,^  decided  after  Heyman  v.  Neale,  the  plaintiff  in 
sujjport  of  his  case  offered  in  evidence  a  note  signed  by  the  broker, 
the^  entry  in  his  book  not  ha^•ing  been  signed.  It  appeared  that  the 
plaintiff  had  procured  an  alteration  to  be  made  in  the  note,  and  on 
that  ground  he  was  nonsuited ;  but  it  was  not  contended  there  that  the 
note,  if  unaltered,  would  not  have  sufficed.  In  the  late  case  of  Grant 
V.  Fletcher «  an  opinion  is  expressed  that  where  the  broker's  book  is  not 
signed  the  parties  are  bound  by  bought  and  sold  notes. 

C/iiUy,  contra.    The  first  question  in  this  case  is.  What  was  intended 
by  the  broker  to  be  the  original  note  or  memorandum  of  the  bargain  ? 
If  the  entry  in  his  book  was  intended  to  be  "the  original  note  of  the 
1  3  Burr.  1921.  2  1  Esp.  105.  3  Holt,  N.  P.  C.  172. 

<  2  Campb.  337.  «  15  East,  29.  6  5  B.  &  C.  436. 
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bargain,  that  was  the  best  evidence  ;  and  the  bought  and  sold  notes 
were  uiadnnssible.  '  The  book,  for  want  of  the  broker's  signature,  was 
not  binding,  and  consequently  there  was  no  proper  evidence  of  a 
binding  contract.  The  case  of  Powell  v.  Divett  turned  entirely  upon 
the  question  of  fraud,  and  cannot  be  considered  as  an  authority  for  the 
decision  of  this  question.  Then  the  case  of  Heyman  «.  Neale  is  very 
strong  for  the  defendant.  Lord  Ellenborough  begins  his  judgment  by 
stating  that  after  the  broker  has  entered  the  contract  in  his  book 
neither  party  can  recede  from  it.  The  bought  and  sold  note  is  not 
sent  on  approbation,  nor  does  it  constitute  the  contract.  The  entry 
made  and  signed  by  the  broker  is  alone  the  binding  contract.  It  is 
true  that,  in  Gumming  v.  Roebuck,  Gibbs,  C.  J.,  mentions  this  doctrine, 
and  says  it  has  been  contradicted.  He  must  have  alluded  to  the  case  of 
Dickenson  v.  Lilwal,^  which  was  decided  a  few  months  before  Gum- 
ming V.  Roebuck ;  but  it  does  not  warrant  the  observation.  In  that 
case  the  broker  made  no  entry  in  his  book,  but  signed  and  delivered 
bought  and  sold  notes.  Hinde  v.  Whitehouse  '^  was  cited  to  shew  that 
these  were  insufficient,  but  Lord  Ellenborough  said  :  "  That  case  does 
not  go  the  length  of  deciding  that  where  no  entry  is  made  in  the 
broker's  book  the  bought  and  sold  notes  may  not  be  sufficient  to  sat- 
isfy the  statute ;  "  and  his  Lordship  offered  to  reserve  the  point.  Here 
there  was  an  entry  in  the  broker's  book,  which  constitutes  an  essential 
difference  between  the  two  cases.  Our.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Abbott,  C.  J.  It  appears  in  this  case  that  Virgo  the  broker  was 
authorized  by  the  defendant  to  sell  the  goods  in  .question,  that  he  con- 
tracted for  the  sale  of  them  to  the  plaintiff,  entered  a  memorandum  of 
the  bargain  in  his  broker's  book  but  did  not  sign  that  entry,  and  then 
sent  to  each  of  the  parties  a  copy  of  the  memorandum  signed  by  him- 
self. The  only  objection  to  the  validity  of  the  contract  is  the  want  of 
his  signature  to  the  memorandum  in  the  book. 

It  is  clear  that  th«  contract  was  made  in  such  a  manner  as  to  bind 
the  defendant  within  the  requisites  of  the  Statute  of  Frauds.  If 
therefore  it  is  to  be  held  invalid,  this  can  only  be  done  on  the  ground 
of  some  usage  or  custom  of  merchants  which  the  court  is  at  liberty  to 
recognize  as  a  part  of  the  common  law.  No  such  usage  has  been  found 
or  stated  as  a  fact  upon  the  present  occasion.  There  are  several  cases 
in  the  books  in  which  this  point  has  been  noticed.  They  were  all 
quoted  in  the  argument  at  the  bar,  and  it  is  unnecessary  to  repeat  them. 
A  signed  entry  in  the  broker's  book,  and  signed  notes  conformable  to 
each  other  delivered  to  the  parties,  are  spoken  of  as  making  a  valid 
contract :  the  entry  in  the  book  has  been  called  the  original,  and  the 
notes  copies ;  but  there  is  not  any  actual  decision  that  a  valid  contract 
1  1  Stark.  N.  P.  C.  128.  2  7  East,  558. 
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may  not  be  made  by  notes  duly  signed  if  the  entry  in  the  book  be 
unsigned  ;  and  in  one  case  the  late  Lord  Chief  Justice  Gibbs  is  reported 
to  have  spoken  of  some  supposed  decision  to  that  effect  as  having  been 
overruled.  Under  such  circumstances  we  cannot  say  that  the  rule  for 
which  the  defendant  contends  has  been  adopted  by  the  court  as  part 
of  the  law  merchant.  Strong  exp)ressions  as  to  the  duty  of  the  broker 
to  sign  his  book  do  not  go  far  enough  for  this  purpose,  nor  does  the 
obligation  to  do  this  which  a  broker  is  supposed  to  enter  into  upon 
receiving  a  license  to  practise  in  the  city  of  London.  Brokers  are,  I 
believe,  established  in  the  principal  commercial  towns  on  the  continent 
under  municipal  regulations  calculated  to  obtain  punctuality  and  fidel- 
ity in  their  dealings  ;  and  the  signature  of  their  book  is  certainly  one 
method  of  insuring  these,  and  may  in  some  cases  furnish  evidence  and 
facilitate  the  proof  of  a  contract.  We  have  no  doubt  that  a  broker 
ought  to  sign  his  book,  and  that  every  punctual  broker  will  do  so.  But 
if  we  were  to  hold  such  a  signature  essential  to  the  validity  of  the  con- 
tract we  should  go  further  than  the  courts  have  hitherto  gone  and 
might  possibly  lay  down  a  rule  that  would  be  followed  by  serious  incon- 
venience, because  we  should  make  the  validity  of  the  contract  to  depend 
upon  some  private  act  of  which  neither  of  the  parties  to  the  contract 
would  be  informed,  and  thereby  place  it  in  the  power  of  a  negligent  or 
fraudulent  man  to  render  the  engagement  of  parties  valid  or  invalid  at 
his  pleasure. 

For  these  reasons  we  think  the  plaintiff  is  entitled  to  retain  the  ver- 
dict. Postea  to  the  plaintif. 


THORNTON-  and   Others   v.  MEUX. 
At  Guildhall,  coram  Abbott,  C.  J.,  March  7,  1827. 

{Reported  in  Moody  ^  Malkin,  43.] 

Assumpsit  for  goods  sold  and  delivered,  goods  bargained  and  sold,  &o. 

The  sale  was  effected  through  the  agency  of  Messrs.  Sharp,  brokers, 
who  transmitted  a  note  of  the  contract  to  each  party.  The  note  sent 
to  the  plaintiffs  stated  the  sale  as  "  made  on  their  account  to  our  prin- 
cipal T.  Meux;"  and  after  stating  the  quantity,  price,  and  time  of 
delivery,  proceeded  thus :  "  To  be  paid  for  in  cash  by  the  brokers  at 
the  expiration  of  fourteen  days  after  finishing  the  landing  of  a  parcel 
by  a  ship,  if  delivered  from  scale ;  or  in  like  manner  after  receipt  of  the 
order  for  delivery,  if  from  warehouse."  The  note  sent  to  the  defend- 
ant omitted  the  words  "  by  the  brokers." 
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Marryat  proposed  to  shew  the  entry  in  the  broker's  book  as  evi- 
dence to  prove  which  of  the  two  notes  described  the  transaction 
correctly. 

Scarlett  and  Campbell  objected.  Neither  party  saw  the  book :  they 
are  therefore  only  bound  by  the  communication  they  receive.  It  is 
the  duty  of  the  broker  to  enter  the  contract  in  his  book,  for  the  con- 
venience of  the  parties  if  they  want  to  refer  to  it ;  but  the  notes  are 
what  bind  them,  and  if  the  notes  vary  from  the  book  the  parties  are 
only  bound  by  what  they  receive.  And  they  referred  to  Grant  v. 
Fletcher,  5  B.  &  C.  436. 

Abbott,  C.  J.  I  used  to  think  at  one  time  that  the  broker's 
book  was  the  proper  evidence  of  the  contract;  but  I  afterwards 
changed  my  opinion,  and  held  conformably  to  the  opinion  of  the  rest 
of  the  court  that  the  copies  delivered  to  the  parties  were  the  evidence 
of  the  contract  they  entered  into,  still  feeling  it  to  be  a  duty  in  the 
broker  to  take  care  that  the  copies  should  correspond.  I  think  I  must 
still  act  upon  that  opinion,  and  refiise  the  evidence.^  .  .  . 


RICHARDS  AND  Another  v.  PORTER. 
In  the  King's  Bench,  May  4,  1827. 

[jRqjorterf  in  6  Barnewall  ^  Cresswell,  437.] 

Assumpsit  for  goods  sold  and  delivered.  Plea,  non  assumpsit.  At 
the  trial  before  Vaughan,  B.,  at  the  last  summer  assizes  for  Worcester, 
it  appeared  that  the  plaintiffs  on  the  25th  of  January,  1826,  had  sent 
from  Worcester  to  the  defendant  at  Derby  an  invoice  of  five  pockets  of 
hops,  and  delivered  the  hops  the  same  day  to  the  carriers  to  be  con- 
veyed from  Worcester  to  Derby,  and  informed  the  defendant  at  the 
same  time  that  they  were  so  forwarded.  The  invoice  described  the 
plaintiffs  as  the  sellers  and  the  defendant  as  the  purchaser  of  the  hops. 
The  only  proof  of  any  note  or  memorandum  of  a  contract  in  writing  was 
the  following  letter  of  the  defendant  on  the  27th  of  February  addressed 
to  the  plaintiffs :  "  The  hops  (five  pockets)  which  I  bought  of  Mr. 
Richards  on  the  23d  of  last  month  are  not  yet  arrived,  nor  have  I  ever 
heard  of  them.  I  received  the  invoice :  the  last  was  much  longer  than 
they  ought  to  have  been  on  the  road  ;  however,  if  they  do  not  arrive 
in  a  few  days  I  must  get  some  elsewhere,  and  consequently  cannot 
accept  them."     The  learned  judge  was  of  opinion  that  there  was  not 

'  The  remainder  of  the  case  relates  to  a  different  question.  —  Ed. 
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any  note  in  writing  of  the  contract  sufficient  to  satisfy  the  Statute  of 
Frauds,  and  nonsuited  the  i^laintifF. 

Eussell  now  moved  to  set  aside  the  nonsuit.  The  defendant  by  his 
letter  recognizes  the  contract  as  a  still  subsisting  contract.  He  does 
not  in  any  way  falsify  it.  In  Cooper  v.  Smith  ^  the  letter  of  the  buyer 
falsified  the  contract.  He  insisted  that  the  flour  was  to  be  delivered 
within  a  week.  Here  the  defendant  says  he  had  bought  five  pockets  of 
hops  of  Mr.  Richards,  but  does  not  allege  that  it  was  any  part  of  the 
contract  that  they  Avere  to  be  delivered  within  any  specified  time. 
Saunderson  v.  Jackson  ^  shews  that  a  subsequent  letter  referring  to  or 
recognizing  the  contract  may  be  connected  with  a  bill  of  parcels  already 
delivered,  so  as  to  make  a  sufficient  note  in  writing  to  satisfy  the  stat- 
ute; and  the  authority  of  that  case  was  admitted  in  Cooper  v.  Smith, 
which  was  distinguished  on  the  ground  that  the  letter  did  not  recog- 
nize but  falsify  the  contract.  Schneider  v.  Norris  ^  shews  that  a  letter 
recognizing  an  invoice  or  bill  of  parcels  is  such  e\idence  of  the  con- 
tract as  to  take  a  case  out  of  the  mischief  which  the  statute  was 
intended  to  prevent ;  and  in  Allen  v.  Bennet  ^  it  was  held  that  an 
order  for  goods  written  and  signed  by  the  seller's  agent  in  a  book  of 
the  buyer,  but  not  naming  the  buyer,  might  be  connected  with  a  let- 
ter of  the  seller  to  his  agent  mentioning  the  name  of  the  bu.yer,  and 
with  a  letter  of  the  buyer  to  the  seller  claiming  the  performance  of  the 
order,  so  as  to  constitute  a  complete  contract  within  the  Statute  of 
Frauds. 

LoED  Texteedek,  C.  J.  I  think  this  letter  is  not  a  sufficient  note 
or  memorandum  in  writing  of  the  contract  to  satisfy  the  Statute  of 
Frauds.  Even  connecting  it  with  the  invoice  it  is  imperfect.  If  we 
were  to  decide  that  this  was  a  sufficient  note  in  writing  we  should  in 
effect  hold  that  if  a  man  were  to  write  and  say,  "  I  hare  received  your 
invoice,  but  I  insist  upon  it  the  hops  have  not  been  sent  in  time,"  that 
would  be  a  note  or  memorandum  in  writing  of  the  contract  sufficient 
to  satisfy  the  statute.  I  think  the  case  of  Cooper  v.  Smith  in  substance 
is  not  distinguishable  from  this  case.  Rule  refused. 
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At  the  trial  before  Hullock,  B.,  at  the  Lancaster  summer  assizes, 
1826,  it  appeared  in  evidence  that  the  plaintiff  having  a  quantity  of 
pot-ashes  to  sell  employed  Rowland  Roscoe  a  broker  to  dispose 
of  them;  and  that  shortly  afterwards  the  defendants  applied  to 
William  Roscoe,  the  clerk  and  salesman  of  Rowland  Roscoe,  for  the 
purpose  of  ascertaining  if  he  knew  any  person  who  had  pot-ashes  to 
sell,  who  having  mentioned  the  plaintiff  and  the  price  he  wished 
to  obtain  was  authorized  by  them  to  offer  30«.  per  cwt.  He  in  conse- 
quence introduced  them  to  the  plaintiff,  and  having  established  a 
negotiation  between  the  parties  brought  them  together  in  the 
Exchange  at  Liverpool,  where  going  up  to  them  he  said,  "  Well, 
gentlemen,  I  suppose  you  have  closed  the  contract,"  to  which  they 
assented ;  and  the  plaintiff  in  the  hearing  of  one  of  the  defendants 
dictated  to  him  the  terms  of  the  agreement.  He  immediately  went 
to  his  principal's  office  and  made  an  entry  of  the  sale  in  the  contract 
book,  which  he  did  not  sign,  and  on  the  same  day  communicated  the 
circumstances  to  Rowland  Roscoe,  who  directed  a  clerk  in  his  office 
to  enter  the  particulars  of  the  sale  in  his  sale-book;  which  were 
entered  accordingly,  and  signed  by  the  clerk.  On  the  same  day  a  sale 
note  was  signed  and  sent  to  the  plaintiff  by  Rowland  Roscoe,  but  no 
bought  note  was  sent  to  the  defendants  ;  who  a  few  days  afterwards 
called  at  the  office  of  the  broker  and  requested  William  Roscoe  to 
alter  the  name  of  the  purchaser  in  the  entry,  which  he  refused  to  do. 
It  appeared  further  that  the  broker  himself  had  not  seen  the  defend- 
ants on  the  subject  of  the  purchase. 

The  counsel  for  the  plaintiff  tendered  evidence  that  it  was  not  the 
custom  at  Liverpool  for  a  broker  to  send  bought  notes  or  personally 
to  sign  the  entry  in  his  book ;  but  that  evidence  was  rejected  by  the 
learned  judge,  who  was  of  opinion  that  custom  could  not  control  the 
law  in  this  respect.  Two  points  were  raised  by  Scarlett  upon  these 
facts :  first,  that  the  broker  was  not  the  agent  of  the  defendants ; 
and  secondly,  if  he  were,  that  not  having  delivered  a  bought  note  he 
had  not  duly  executed  his  authority.  The  learned  Baron  reserved 
the  points,  giving  the  defendants  leave  to  move  to  enter  a  nonsuit ; 
and  the  jury  found  a  verdict  for  the  plaintiff.  In  Easter  term  Scarlett 
obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  nonsuit  entered  upon  the  points  made  at  the  trial ;  and  having 
cited  the  cases  of  Thornton  v.  Kempster,^  Gumming  v.  Roebuck,''  and 
Grant  v.  Fletcher,'  in  which  it  had  been  decided  that  where  the 
bought  and  sale  notes  were  different  the  contract  was  void,  he  con- 
tended that  a  fortiori  where  no  note  was  sent  to  one  party  there  was 
no  binding  contract. 

Henderson  (with  whom  was  Pollock^  F.)  shewed  cause.    The  rule 

1  5  Taunt.  786 ;  s.  c.  1  Marsh.  365.  «  Holt's  N.  P.  173. 
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in  this  case,  which  depends  upon  whether  there  is  a  sufficient  note  or 
memorandum  of  the  L;irgain  signed  by  an  agent  duly  authorized  so  as 
to  satisfy  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  §  17,  was  obtained 
on  two  grounds  :  first,  that  the  broker  was  not  the  authorized  agent  of 
the  defendants ;  and  secondly,  if  he  were   so,  that  his  authority  was 
not  duly  executed.      To  hold  that  the  broker  in  this  case  was  the 
agent  of  the  seller  only  would  militate  against  the  general  principle 
of  law  regulating  commercial  transactions,  by  which  the  broker  is  held 
to   be   the   agent   of  both  parties.      "  If  (says  Lord  Erskine  in  the 
case   of  Buokmaster  v.  Harrop  ^)    the  jjurchaser  agrees  to  buy,  and 
adopts  the  broker  onl}-  by  consenting  to  buy,  that  converts  the  broker 
into   an    agent,   and    concludes    both   parties."      This    doctrine   was 
recognized  in  tlie  case  of  Hinde  v.  Whitehouse,^  and  has  been  held 
to  apply  equally  where  the  broker  is  both  employed  and  paid  by  the 
vendor.     Hicks  v.  Hankin.*     The  terms  of  the  bargain  having  been 
arranged  between  the  parties  themselves  cannot  afiect  the  law  upon 
the  subject,  for  that  which    passed    between   them   did  not  in  law 
amount  to  a  contract ;    and  the  case  of  Rucker  v.  Cammeyer  ^  is  a 
decisive  answer  to  an  objection  on  that  ground.     A  third  objection 
to  the  agency  of  the  broker  is  raised  in  consequence  of  the  interven- 
tion of  the  clerk.     This  is  not  the  case  of  the  principal  deputing  his 
authority  to  an  agent  without  the  knowledge  of  the  employer,  for  the 
defendants   were    aware   of   the    relation   which    subsisted  between 
the  broker  and  his  clerk ;    and  with  the  consent  of  the  parties  the 
confidence  reposed  in  the  principal  may  be  transferred  to  the  agent. 
Coles  V.  Trecothick.^     [Hullock,  B.     In  that   case   the   clerk  who 
wrote  the  contract  was  the  agent  of  the  defendant  and  signed  it  also 
for  his  master.     So  that,  quacunque  via  data,  he  was  the   agent  of  the 
party.     An   auctioneer's    clerk   who   writes    down   the   name   of  the 
buyer  in  his  presence  is  the  agent  of  both  parties.]      But  it  is  not 
necessary   that   the    entry   in   the  book    should  be   signed,   all   that 
the    Statute    of  Frauds    requires  being  some   note   or   memorandum 
in  writing  of  the  bargain  signed  by  the  parties  to  be  charged  or  their 
agents   lawfully  authorized.     The   identical   agreement   need  not  be 
signed  (Coles  v.  Trecothick)  :  why  therefore  is  not  the  sale  note  a  suffi- 
cient memorandum  to  satisfy  the  statute  ?     A  defective  memorandum 
may  be    aided   by  a  subsequent  letter  (Cooper  v.  Smith  <>),  which  is 
putting  a  much  more  liberal  construction  on  the  statute  than  it  is  here 
necessary  to  contend  for. 

Upon    the    second    point    it  is    contended    that    both   a  bought 

and   sale   note    are   essential,  as  an  inference   from   several   cases  in 

which   it   has   been  held   that   where    they   difiered  the;e   could  be 

no  binding  contract.    It  will  not  however  be  necessary  to  impeach 

1  13  Ves.  473.  2  7  East,  558.  3  4  Esp  lU 
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those  decisions,  as  the  principle  upon  which  they  proceed  does  not 
affect  the  present  case ;  and  that  two  inconsistent  instruments  should 
be  mutually  destructive  of  each  other,  while  upon  a  single  and  con- 
sistent document  a  plaintiff  may  recover,  is  perfectly  intelligible. 
Thornton  v.  Kempster  ^  is  the  first  case  upon  this  subject,  the  decision 
in  which  did  not  proceed  upon  the  Statute  of  Frauds  but  upon  the 
inconsistency  of  the  contract.  Acting  through  the  intervention  of  an 
agent  cannot  afiect  the  rights  of  the  parties ;  and  it  is  quite  clear  that 
if  the  agreement  in  that  case  had  been  a  parol  agreement  for  goods 
under  the  value  of  £10,  it  would  not  have  been  binding.  Gum- 
ming V.  Roebuck''  is  to  the  same  effect.  The  next  case  is  that  of 
Grant  v.  Fletcher,'  in  which  there  is  nothing  to  shew  that  both  notes 
are  indispensable.  It  is  true  that  the  Lord  Chief  Justice  recognizes 
the  two  former  cases,  and  says  that  the  broker's  book  is  the  original ; 
but  that  decision  depends  upon  the  circumstances  of  the  case,  and 
must  be  taken  secundum  subjectam  materiam.  Indeed  it  would  be 
strange,  were  a  bought  note  indispensable,  that  there  should  be  no 
option  to  reject  it ;  yet  in  Rucker  v.  Cammeyer  and  Goom  v.  Aflalo  * 
the  parties  were  held  responsible,  although  the  notes  were  sent  back. 
Neither  bought  nor  sale  notes  are  necessary,  as  they  do  not  form  the 
validity  of  the  contract.  Heyman  v.  Neale.^  They  are  required 
neither  by  the  common  law  nor  by  the  statute,  which  enacts  only  that 
a  note  or  memorandum  in  writing  shall  be  signed,  but  are  in  fact 
creatures  of  custom,  of  which  there  is  no  evidence  in  this  case.  The 
entry  in  the  book  is  the  original  evidence  of  the  contract  (Grant  v. 
Fletcher),  assuming  which  Lord  Ellenborough  in  Dickenson  v.  Lilwal  ° 
doubted  whether  the  bought  note  was  admissible.  This  point  how- 
ever has  since  been  decided  in  Goom  v.  Aflalo,  in  which  it  was  held 
that  the  entry  in  the  broker's  book  need  not  be  signed,  and  that  the 
bought  and  sale  notes  signed  by  the  broker  were  sufficient :  in  that 
case  both  existed,  but  it  does  not  decide  that  both  were  necessary ;  and 
the  sale,  note  being  a  sufficient  memorandum  to  satisfy  the  statute  the 
rule  ought  to  be  discharged. 

Crompton,  in  support  of  the  rule.  The  first  question  is  whether 
Rowland  Roscoe  had  any  authority  to  sign  any  contract ;  and  the 
second,  supposing  him  to  have  such  authority,  whether  he  has  signed 
a  sufficient  one.  Upon  the  first  point  the  evidence  is  that  he  was  not 
brought  into  contact  with  the  defendants ;  and  the  authority,  if  any, 
was  conferred  upon  William  Roscoe  his  clerk.  The  case  of  Coles  v. 
Trecothick'  therefore  militates  strongly  against  the  position  con- 
tended for  on  behalf  of  the  plaintiff;   for  it  proves  that,  unless  by 

1  5  Taunt.  786;  s.  c.  1  Marsh.  355.  2  1  Holt's  N.  P.  173. 
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express  consent  of  the  principal,  an  authority  cannot  be  delegated  to 
a  clerk  or  under-agent.  Supposing  the  broker  to  have  been  vested 
with  an  authority,  it  was  either  special  or  general :  if  special,  can  it 
be  delegated  ?  Such  a  doctrine  would  be  open  to  all  the  mischiefs 
which  it  was  the  object  of  the  Statute  of  Frauds  to  provide  against. 
If  a  contract  could  be  made  by  a  sub-agent,  the  terms  of  it  must  be 
communicated  to  his  principal,  and  be  reduced  into  writing  from  his 
parol  statement ;  and  thus  two  questions  might  arise :  first,  whether 
the  clerk  had  stated  the  contract  correctly ;  and,  secondly,  whether  the 
principal  had  reduced  it  into  writing  con-ectly  from  such  statement; 
and  so  a  double  mischief  would  arise.  In  the  case  of  Blore  v.  Sutton  ^ 
an  agreement  for  a  lease  evidenced  only  by  a  memorandum  in  writing 
entered  in  the  book  of  the  agent  and  signed,  not  by  the  agent  him- 
self but  by  his  clerk,  was  held  not  to  be  sufficient  to  satisfy  the 
statute,  although  the  entry  was  approved  by  and  made  under 
the  immediate  direction  of  the  authorized  'agent  and  according  to  the 
course  of  business  ;  and  it  would  be  strange,  if  a  master  cannot  dele- 
gate his  authority  to  a  clerk,  that  a  clerk  should  have  the  power 
of  transferring  his  to  his  master.  A  general  authority  is  derived  from 
a  course  of  dealing ;  and  it  would  be  difficult  to  say  that  Rowland 
Roscoe  was  clothed  with  any  such  right,  Avhen  the  contract  was  made 
between  the  parties  themselves,  and  even  the  terms  of  it  were  com- 
municated to  him  by  a  sub-agent.  In  Kinnitz  v.  Surry,^  Lord  Ellen- 
borough  declared  himself  clearly  of  opinion  that  the  broker's  note 
was  not  sufficient  of  itself,  he  being  prima  facie  the  agent  of  the 
seller,  unless  it  was  acted  upon  by  the  buyer:  here  there  is  no 
adoption  of  the  act  of  the  broker  by  the  defendants,  but  on  the  con- 
trary the  sending  of  the  sale  note  to  the  vendor  only  clearly  shews 
that  the  broker  was  employed  by  him,  and  by  him  alone.  Conceding 
however  that  he  was  the  agent  of  both  the  parties,  an  important 
question  arises,  and  upon  which  there  has  yet  been  no  decision,  viz., 
whether  one  note  is  sufficient.  It  is  the  duty  of  the  broker  to  enter 
such  a  contract  that  both  parties  may  sue  upon  it :  while  that  entry  is 
upon  his  books  they  both  have  access  to  it ;  but  one  only  has  the 
possession  of  and  control  over  the  sale  note  ;  and  such  a  couree  is 
open  as  well  to  fraud  as  to  inconvenience.  In  order  to  bind  the 
parties  there  must  be  a  mutuality  in  the  contract :  upon  which  prin- 
ciple, where  the  bought  and  sale  notes  vary,  the  contract  is  void; 
but  no  mutuality  can  be  said  to  exist  where  the  terms  of  the  contract 
are  unknown  to  one  of  the  parties ;  of  which  opinion  the  Lord  Chief 
Justice  of  the  Common  Pleas  expressed  himself  in  the  case  of  Smith 

1  3  Merriv.  237. 
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V.  Sparrow  ^  at  nisi  prius,  although,  the  case  was  decided  in  banco 
upon  another  ground. 

Alexander,  L.  C.  B.  It  appears  to  me  that  this  rule,  which  seeks 
to  set  aside  the  verdict  for  the  plaintiff  and  enter  a  nonsuit,  ought  to 
he  made  absolute.  The  Legislature  has  declared  that  sales  and  trans- 
actions of  this  description  shall  be  void  unless  they  be  reduced  into 
writing  and  signed  by  the  parties  to  be  charged  or  their  agents  law- 
fully authorized.  A  broker  is  the  agent  of  both  parties,  and  an  entry 
in  his  book  signed  by  him,  or  the  bought  and  sale  notes,  which  are 
Ukewise  signed  by  him,  if  they  correspond,  are  sufficient  to  bind  the 
parties ;  but  the  difficulty  here  is  that  the  entry  made  by  the 
authorized  agent,  which  William  Roscoe  undoubtedly  was,  was  not 
signed  by  him ;  and  what  is  signed,  and  which  at  best  is  but  a  copy,  is 
subscribed  by  a  person  who  had  no  authority  whatever. 

Gaebow,  B.  I  am  of  the  same  opinion.  There  are  various  ways  in 
which,  according  to  the  custom  of  trade,  goods  are  sold  to  be  delivered 
at  a  future  time ;  but  whatever  course  may  be  adopted,  the  Statute  of 
Frauds  has  provided  that  the  parties  shall  not  be  bound  by  the  con- 
tract unless  it  be  reduced  into  writing  and  signed  by  the  parties  to 
be  charged  or  their  authorized  agent.  For  the  convenience  of  trade 
brokers  are  established  in  this  country,  and  La  the  principal  commercial 
towns  on  the  continent,  under  regulations  calculated  to  insure  punc- 
tuality and  fidelity  in  their  dealings,  and  by  means  of  whom  sales  and 
negotiations  are  effected  between  parties  who  otherwise  might  have 
remained  strangers  to  each  other.  The  course  of  trade  in  such  cases  is, 
for  the  broker,  being  employed  by  one  party,  to  sell  to  or  buy  from  the 
other,  either  in  consequence  of  a  general  authority  which  is  derived 
from  a  multitude  of  instances,  or  of  a  special  and  particular  authority 
which  is  applicable  to  one  only;  and  thus  he  becomes  the  agent  of  both. 
No  ground  is  laid  in  this  case  for  presuming  a  general  authority ;  and 
if  there  were  a  special  authority,  it  was  conferred  not  upon  the  broker, 
hut  upon  William  Roscoe  his  clerk :  neither  the  entry  nor  the  note  is 
signed  by  him ;  and  it  becomes  unnecessary  to  consider  the  effect  of 
the  latter,  for  upon  the  defect  of  the  broker's  authority  alone  this  rule 
must  be  made  absolute. 

HuLLOcK,  B.  I  am  of  the  same  opinion,  and  the  ground  of  that 
opinion  jis  that  the  person  who  made  the  only  entry  that  was  signed 
was  not  the  authorized  agent  of  the  parties.  It  appears  clearly  that 
William  Roscoe  was  authorized  by  the  defendants,  but  that  authority 
was  personal,  and  could  not  be  transferred ;  and  had  he  signed  the 
entry  it  would  in  my  opinion  have  been  a  sufficient  compliance  with  the 
statute,  and  have  been  binding  upon  the  parties.  The  observations 
made  by  the  learned  counsel  for  the  defendants  upon  the  difficulties  and 
mi-schiefs  likely  to  ensue  from  proceedings  such  as  were  adopted  in  this 
1  2  Car.  &  P.  548 ;  s.  c.  not  s.  r-.  4  Bing.  84. 
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instance  are  in  my  opinion  just ;  for  if  an  authority  could  be  delegated 
to  one  person,  it  might  to  several,  until  the  meaning  of  the  contract 
had  been  lost  in  the  multiplicity  of  communications.  Bought  and  sale 
notes  are  not  essential  to  the  validity  of  the  contract :  the  entry  signed 
by  the  broker  is  alone  the  binding  contract,  said  Lord  Ellenborough, 
in  the  case  of  Heyman  v.  Neale,  which  doctrine  is  confirmed  by  the 
decision  in  Grant  v.  Fletcher.  Where  however  the  entry  in  the  book 
is  not  signed,  the  party  may  have  recourse  to  the  bought  and  sale  notes; 
but  if  Rowland  Roscoe  had  no  authority  to  make  the  contract  or  the 
entry  in  the  book,  he  would  have  as  little  to  send  out  the  bought  and 
sale  notes.  The  question  therefore  as  to  the  effect  of  the  sale  note 
only  having  been  sent  does  not  arise,  as  the  broker  had  no  authority  to 
send  out  either.  I  doubt  however  whether  the  sale  note  alone  would 
be  sufficient ;  for  it  is  the  duty  of  brokers  to  make  the  contract  so  as 
to  be  binding  upon  both  parties. 

Vaughax,  B.  It  is  admitted  on  all  hands  and  the  statute  expressly 
requires  that  the  contract  should  be  in  writing  and  signed  by  the  par- 
ties themselves  or  their  agent  duly  authorized.  The  simple  question 
therefore  is  whether  Rowland  Roscoe  can  be  considered  an  agent  so 
authorized.  The  plaintiff  has  failed  to  make  out  that  proposition;  and 
it  appears  from  the  evidence  that  William  was  invested  with  a  special 
authority  which  I  think  could  not  be  delegated,  but  that  Rowland 
Roscoe  was  a  stranger  to  the  transaction.  It  is  not  necessary  to  enter 
into  the  question  whether  the  note  would  or  would  not  be  sufficient 
had  an  authority  been  proved.  The  legitimate  mode  of  recording  the 
contract  is  by  an  entry  in  the  book  signed  by  the  broker ;  in  default  of 
that  the  ease  of  Goom  v.  Aflalo  has  decided  that  the  bought  and  sale 
notes  are  sufficient  to  satisfy  the  statute.  I  agree  with  the  Lord  Chief 
Justice  of  the  King's  Bench  that  the  contract  must  be  mutual,^  but  the 
effi^ct  of  the  sale  note  alone  having  been  sent  cannot  here  come  in 
question,  as  the  broker  whose  name  is  subscribed  to  it  had  no  author- 
ity. Upon  the  absence  of  authority  simply  I  am  of  opinion  that  the 
rule  should  be  made  absolute.  Jiule  absolute. 


MACLEAN  V.  DUNN  and  WATKINS,  who  suevived  AUSTIN. 
In  the  Common  Pleas,  Mat  19,  1828. 

[Reported  in  4  Bingham,  722.] 

This  was  a  special  action  of  assumpsit  for  not  accepting  and  paying 
for  a  quantity  of  Russian  and  German  wool.     At  the  trial  before  Best, 
1  Grant  v.  Fletcher,  tibi  sup. 
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C.  J.,  London  sittings  after  Michaelmas  term,  1826,  the  facts  of  the 
case,  as  far  as  they  are  material  to  the  questions  here  noticed,  were  as 
follows :  — 

The  defendants  were  carrying  on  business  in  London  as  druggists 
and  dry-salters,  when  Ebsworth,  a  London  wool-broker,  met  Watkins 
at  Manchester,  near  which  place  "Watkins  lived,  and  on  the  part  of  the 
plaintiff  agreed  to  sell  the  defendants  165  bags  of  Russian  and  German 
wool,  to  be  paid  for  partly  by  145  bags  of  Spanish  wool,  which  on  the 
part  of  the  defendants  he  agreed  to  sell  to  the  plaintiff,  and  partly  by 
acceptances  or  cash,  on  certain  terms  specified  in  the  following  bought 
and  sold  note  which  he  delivered  to  the  plaintiff's  clerk  :  — 

Manchester,  28th  March,  1825. 

D.  Maclean,  Esq. 

SiK, — We  have  sold  for  your  account  to  Messrs.  Dunn,  Austin,  Watkins,  & 
Co.,  166  bags  of  Russian  and  German  wool,  viz.,  [here  followed  a  specification 
of  the  wools  as  in  the  note  made  out  for  the  defendants,  amounting  to  165  bags 
only,  the  insertion  of  166  having  been  admitted  on  the  trial  to  have  arisen  by  mis- 
take in  the  casting]  after  deducting  the  amount  of  145  bags  of  Spanish  wool  sold 
you,  the  balance  to  be  paid  for  by  an  acceptance  at  four  months  with  2i  per 
cent,  discount,  or  in  cash  with  5  per  cent,  discount,  at  your  option.  Commission 
for  selhng,  1  per  cent. 

Ebsworth  &  Badham. 

Mahchestek,  28th  March,  1825. 

D.  Maclean,  Esq. 

Sir,  — We  have  bought  for  your  account  of  Messrs.  Dunn,  Austin,  Watkins, 
&  Co.,  145  bags  of  Spanish  wool,  viz.,  [here  followed  a  specification  of  145  bags 
of  wool]  the  amount  of  146  bags  to  be  deducted  from  the  165  bags  of  Russian  and 
German  wool  bought  of  you  this  day,  and  the  balance  to  be  paid  for  by  an  accept- 
ance at  four  months  at  24  per  cent,  discount,  or  in  cash  with  5  per  cent,  discount 
on  the  1st  July,  at  your  option.     Commission  for  purchasing,  4  per  cent. 

Ebsworth  &  Badham. 

This  bought  and  sold  note  was  written  on  one  sheet  of  paper. 

Coi^esponding  bought  and  sold  notes,  mutatis  mutandis,  were  made 
out  by  Ebsworth  for  the  defendants.  In  these  notes  the  1st  of  July 
was  specified  as  the  day  for  cash  with  discount,  at  the  end  of  the  sold 
note  as  well  as  at  the  end  of  the  bought  note.  They  were  never 
delivered  to  either  of  the  defendants.  Ebsworth  however  made  out  a 
memorandum  of  the  contract  in  his  broker's  book,  called  a  contract 
book,  which  was  not  signed  by  him,  and  shewed  this  memorandum  to 
Watkins  on  the  day  it  was  entered,  March  28,  1825. 

Watkins  assented  to  the  contract  provided  Dunn's  consent  could  be 
obtained.  Ebsworth  had  had  no  previous  communication  with  Dunn, 
but  saw  him  about  the  beginning  of  the  next  month,  when,  as  Ebsworth 
swore  at  the  trial,  Dunn  assented  to  the  bargain,  and  said  he  was  per- 
fectly satisfied  with  what  was  done.  On  the  19th  of  that  month  Dunn 
told  Ebsworth  he  would  have  nothing  to  do  with  the  contract,  which 
Ebsworth  communicated  to  the  plaintiff. 
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Plaintiff  nevertheless  in  May  addressed  the  defendants  collectively 
on  the  subject  of  the  delivery  of  the  wool,  when  Watkins  wrote  and 
referred  him  to  Ebsworth,  who  afterwards,  with  the  assent  of  Watkins 
and  in  the  name  of  the  defendants  collectively,  sold  and  delivered  68 
bags  of  the  German  wool  to  Williamson  and  Jones. 

In  July  the  plaintiff  transmitteil  the  invoice  of  the  165  bags  of  wool 
to  Manchester,  addressed  to  the  defendants,  and  requested  payment  of 
what  was  due  to  him. 

In  September  he  requested  them  to  receive  and  pay  for  the  remainder 
of  the  wools  undelivered,  and  gave  notice  that,  unless  the  account 
between  him  and  the  defendants  were  liquidated  by  the  1st  of  Novem- 
ber, the  wool  remaining  undelivered  would  be  put  up  to  public  sale  on 
that  day,  and  the  defendants  held  responsible  for  any  loss. 

The  defendants  having  declined  to  receive  them  they  were  sold  at  a 
loss.    Whereupon  the  present  action  was  commenced. 

It  was  objected  at  the  trial,  on  behalf  of  the  defendants,  that  there 
was  no  valid  contract  between  the  parties,  the  broker's  book  not  hav- 
ing been  signed,  and  the  bought  and  sold  notes  not  having  been  deliv- 
ered to  each  party ;  that  Ebsworth,  having  no  authority  from  Dunn  at 
the  time  of  the  bargain,  was  not  an  agent  authorized  within  the  mean- 
ing of  the  Statute  of  Frauds ;  that  the  bought  and  sold  note  given  to 
the  plaintiff  varied  from  that  made  out  for  the  defendants,  the  latter 
specifying  the  1st  of  July  as  the  day  for  cash  with  discount  at  the  end 
of  the  sold  as  well  as  of  the  bought  note,  the  foi-mer  specifying  that 
day  only  at  the  end  of  the  bought  note ;  and  that  the  plaintiff  had 
rescinded  the  contract  by  the  delivery  of  part  of  the  wool  to  Ebsworth, 
and  the  sale  of  the  remainder. 

A  verdict  was  taken  for  the  plaintiff,  with  leave  for  the  defendants  to 
move  the  court  upon  these  points. 

Taddy,  Serjt.,  accordingly  obtained  a  rule  nisi  to  enter  a  nonsuit  or 
have  a  new  trial  on  these  and  sundry  other  questions  of  law  and  fact. 

With  respect  to  the  alleged  variance  the  court  held  that,  as  the  plain- 
tiff's bought  and  sold  note  was  all  written  on  the  same  sheet  of  paper, 
the  1st  of  July  specified  at  the  end  of  the  bought  note  must  be  taken 
to  apply  equally  to  the  contract  in  the  sold  note,  and  that  therefore  the 
instrument  corresponded  sufficiently  with  the  bought  and  sold  note 
made  out  for  the  defendants. 

If  the  subsequent  ratification  by  Dunn  constituted  Ebsworth  by 
relation  an  agent  duly  authorized  within  the  meaning  of  the  Statute 
of  Frauds  at  the  time  of  the  contract,  a  bought  and  sold  note  having 
been  made  out  and  signed  by  him  on  the  part  of  the  defendants,  his 
delivering  it  to  them  and  his  signing  the  contract  book  would  not  be 
essential  to  the  validity  of  the  contract. 

It  is  only  necessary  therefore  to  report  what  was  said  on  the  points, 
whether  a  person  who   makes  a  contract   for   another  without  due 


SECT.  VI.]  MACLEAN   V.   DUNN.  393 

authority  becomes,  on  the  ratification  of  the  contract  by  the  party  to 
be  charged,  a  suiEcient  agent  to  bind  him  within  the  meaning  of  the 
Statute  of  Frauds  ;  and  whether  the  disposal  by  the  vendor  of  goods 
sold,  with  a  view  to  prevent  further  loss  upon  the  vendee's  refusing  to 
receive  them,  be  a  rescinding  of  the  contract. 

Wilde  and  Mussell,  Serjts.,  for  the  plaintiff.  The  Statute  of  Frauds 
does  not  affect  the  principle  which  regulates  contracts  made  by  an 
agent,  with  respect  to  which  a  subsequent  ratification  is  equivalent  to 
a  previous  authority.  Here  there  was  not  only  such  a  ratification,  but 
the  case  is  taken  out  of  the  statute  by  a  delivery  of  the  goods.  Bulky 
goods  need  not  all  be  delivered  at  the  same  time,  but  according  to  con- 
venience ;  and  any  unequivocal  act  of  control  over  the  portion  deliv- 
ered is  equivalent  to  a  delivery  and  acceptance  of  the  whole.  Chaplin 
V.  Rogers.^  In  Hinde  v.  Whitehouse "  even  a  constructive  delivery  by 
samples  was  held  to  vest  the  property  in  the  buyer,  and  sufficient  to 
satisfy  the  statute ;  and  from  acts  of  assent  an  authority  might  be  pre- 
sumed. Ward  V.  Evans.'  Merely  acting  on  the  agent's  order  was 
sufficient  for  that  purpose.  Kinnitz  v.  Surry.*  With  regard  to  the 
re-sale  it  would  not  prevent  the  plaintiff  from  recovering  damages  for 
non-performance  of  the  contract,  though  perhaps  it  might  be  an  answer 
to  an  action  for  goods  sold.  Hagedorn  v.  Laing.^  In  Greaves  v.  Ashlin," 
where  it  was  holden  that  the  contract  had  been  rescinded,  the  vendor 
re-sold  the  goods  within  a  few  days  after  he  had  sold  them,  although 
the  purchaser  had  never  refused  to  carry  the  contract  into  execution. 

Taddy  and  Spankie,  Serjts.,  contra.  Admitting  the  maxim,  "  Omnis 
ratihabitio  mandate  cequiparatur"  under  the  Statute  of  Frauds  the 
mandatum,  where  there  is  no  delivery  of  the  goods,  must  be  in  writing. 
Ratification  cannot  make  a  signature. 

But  the  re-sale  rescinded  the  contract  at  all  events,  and  deprived  the 
plaintiff  of  any  right  to  sue.  Greaves  v.  Ashlin  cannot  be  distinguished 
from  the  present  case.  In  that  case  there  was  a  written  contract  for 
the  sale  of  goods ;  no  time  was  specified  for  the  delivery ;  but  although 
the  purchaser  had  notice  that  unless  they  were  taken  away  they  would 
be  re-sold,  it  was  held  he  had  no  right  on  that  account  to  re-sell 
them. 

Best,  C.  J.  It  has  been  argued  that  the  subsequent  adoption  of  the 
contract  by  Dunn  will  not  take  this  case  out  of  the  operation  of  the 
Statute  of  Frauds;  and  it  has  been  insisted  that  the  agent  should 
have  his  authority  at  the  time  the  contract  is  entered  into.  If  such 
had  been  the  intention  of  the  Legislature,  it  would  have  been  expressed 
more  clearly ;  but  the  statute  only  requires  some  note  or  memorandum 
in  writing  to  be  signed  by  the  party  to  be  charged  or  his  agent  there- 

1  1  East,  192.  2  7  East,  558.  «  Salk.  442. 

*  Paley,  Pr.  &  Ag.  143,  note,  2d  ed.  5  6  Taunt.  162. 

6  3  Campt).  426 
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unto  lawfully  authorized,  leaving  us  to  the  rules  of  common  law  as  to 
the  mode  in  which  the  agent  is  to  receive  his  authority.  Now  in  all 
other  cases  a  subsequent  sanction  is  considered  the  same  thing  in  effect 
as  assent  at  the  time.  "Otntiis  rutihabitio  retrotrahitur  et  mandato 
cequiparattir ; "  and  in  my  opinion  the  subsequent  sanction  of  a  con- 
tract signed  by  an  agent  takes  it  out  of  the  operation  of  the  statute 
more  satisfactorily  than  an  authority  given  beforehand.  Where  the 
authority  is  given  beforehand,  the  party  must  trust  to  his  agent ;  if  it 
be  given  subsequently  to  the  contract,  the  party  knows  that  all  has  been 
done  according  to  his  wishes.  But  in  Kinnitz  v.  Surry,  where  the 
broker,  who  signed  the  broker's  note  upon  a  sale  of  corn,  was  the 
seller's  agent.  Lord  Ellenborough  held  that  if  the  buyer  acted  upon 
the  note,  that  was  such  an  adojition  of  his  agency  as  made  his  note 
sufficient  within  the  Statute  of  Frauds ;  and  in  Soames  v.  Spencer,^ 
where,  A.  and  B.  being  jointly  interested  in  a  quantity  of  oil,  A.  entered 
into  a  contract  for  the  sale  of  it  without  tlie  authority  or  knowledge  of 
B.,  who  upon  receiving  information  of  the  circumstance  refused  to  be 
bound,  but  afterwards  assented  by  parol,  and  samples  were  delivered 
to  the  vendees,  it  was  held,  in  an  action  against  the  vendees,  that  B.'s 
subsequent  ratification  of  the  contract  rendered  it  binding,  and  that  it 
was  to  be  considered  as  a  contract  in  writing  within  the  Statute  of 
Frauds.  That  is  an  express  decision  on  the  point  that  under  the  Stat- 
ute of  Frauds  the  ratification  of  the  principal  relates  back  to  the  time 
when  the  agent  made  the  contract. 

Then  with  regard  to  the  re-sale,  it  seems  clear  to  me  that  it  did  not 
rescind  the  contract.  It  is  admitted  that  perishable  articles  may  be 
re-sold.  It  is  difficult  to  say  what  may  be  esteemed  perishable  articles 
and  what  not ;  but  if  articles  are  not  perishable,  price  is,  and  may  alter 
in  a  few  days  or  a  few  hours.  In  that  respect  there  is  no  difference 
between  one  commodity  and  another.  It  is  a  practice  therefore  founded 
on  good  sense  to  make  a  re-sale  of  a  disputed  article,  and  to  hold  the 
original  contractor  responsible  for  the  difference.  The  practice  itself 
affords  some  evidence  of  the  law,  and  we  ought  not  to  oppose  it  except 
on  the  authority  of  decided  cases.  Those  which  have  been  cit-ed  do 
not  apply.  Where  a  man,  in  an  action  for  goods  sold  and  delivered, 
insists  on  having  from  the  vendee  the  price  at  which  he  contracted  to 
dispose  of  his  goods,  he  cannot  perhaps  consistently  wath  such  a 
demand  dispose  of  them  to  another;  but  if  he  sues  for  damages  in  con- 
sequence of  the  vendee's  refusing  to  complete  his  contract,  it  is  not 
necessary  that  he  should  retain  dominion  over  the  goods :  he  merely 
alleges  that  a  contract  was  entered  into  for  the  purchase  of  certain 
articles,  that  it  has  not  been  fulfilled,  and  that  he  has  sustained  damage 
in  consequence.  There  is  nothing  in  this  which  requires  that  the 
property  should  be  in  his  hands  when  he  commences  the  suit ;  aud  it 

1  Dow.  &  Ey.  32. 
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is  required  neither  by  justice  nor  by  the  practice  of  the  mercantile 
world. 

In  actions  on  the  warranty  of  a  horse  it  is  the  constant  practice  to 
sell  the  horse,  and  to  sue  to  recover  the  diiference.  The  usage  in  every 
branch  of  trade  is  equally  against  the  objection  which  has  been  raised 
on  the  part  of  the  defendant^.  It  is  urged  indeed  that  in  contracts 
entered  into  by  the  East  India  Company  the  power  of  re-sale  is  ex- 
pressly provided  for  in  case  the  vendee  should  refuse  to  perform  his 
contract.  That  is  only  ex  abundanti  cautela,  and  it  has  never  been 
decided  that  a  re-sale  of  the  goods  is  a  bar  to  an  action  for  damages 
for  non-performance  of  a  contract  to  purchase  them :  the  contrary  has 
been  held  at  nisi  prius.  But  without  referring  to  a  nisi  prius  case 
as  authority,  we  are  anxious  to  confirm  a  rule  consistent  with  con- 
venience and  law.  It  is  most  convenient  that  when  a  party  refuses  to 
take  goods  he  has  purchased,  they  should  be  re-sold,  and  that  he  should 
be  liable  to  the  loss,  if  any,  upon  the  re-sale.  The  goods  may  become 
worse  the  longer  they  are  kept ;  and  at  all  events  there  is  the  risk  of 
the  price  becoming  lower.  Mule  discharged} 


BIRD   V  BOULTER. 

In  the  King's  Bench,  January  17,  1833. 

[Reported  in  4  Bamewcdl  ^  Adolphus,  443.] 

Assumpsit  for  goods  sold  and  delivered,  and  goods  bargained  and 
sold.  Plea,  the  general  issue.  At  the  trial  before  Littledale,  J.,  at  the 
Hereford  spring  assizes,  1832,  it  appeared  that  the  goods  in  question 
(wheat,  the  property  of  one  Smith)  were  a  lot  sold  at  an  auction,  and 
knocked  down  to  the  defendant  by  the  plaintiff,  who  was  the  auction- 
eer, at  a  price  exceeding  £10.  The  course  pursued  at  this  sale  was 
that  the  parties  as  usual  signified  their  biddings  to  the  auctioneer,  who 
repeated  them  aloud;  and  when  the  hammer  fell,  one  Pitt,  who 
attended  as  the  auctioneer's  clerk,  called  out  the  name  of  the  pur- 
chaser, and  if  the  party  assented  made  an  entry  accordingly  in  the 
sale-book.  In  the  present  instance  the  auctioneer  having  named  the 
defendant  as  the  purchaser,  Pitt  said  to  him,  "  Mr.  Boulter,  it  is  your 
wheat ; "  the  defendant  nodded,  and  Pitt  made  the  entry  in  his  sight, 
he  being  then  within  the  distance  of  three  yards.  The  question  was, 
whether  a  note  or  memorandum  of  the  bargain  had  been  made,  pursu- 
ant to  29  Car.  2,  c.  3,  §  17,  by  the  party  to  be  charged  or  his  agent 

'  Park,  J.,  took  no  part  in  the  hearing  or  decision  of  the  case. 
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thereunto  lawfully  authorized.  A  verdict  was  taken  for  the  plaintiff, 
and  leave  given  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  heen 
obtained  for  that  pui-pose, 

The  /Solicitor-  General^  (with  whom  was  Whately)  now  shewed  cause. 
It  is  still  perhaps  vexata  quceatio  whether  sales  by  auction  are  within 
the  17th  section  of  the  Statute  of  Frauds  at  all,^  but  it  is  not  necessary 
to  discuss  that  point.  The  objection  taken  on  the  other  side  was  that 
under  the  17th  section  one  contracting  party  cannot  constitute  the 
other  his  agent  to  sign  the  memorandum  (which,  it  was  said,  was  the 
effect  of  the  present  transaction)  ;  and  Wright  v.  Dannah  "  and  Fare- 
brother  V.  Simmons  *  were  cited.  In  the  first  of  those  cases  Lord 
Ellenborough  held  that  the  agent  who  signed  the  memorandum  must 
be  a  third  person,  and  not  one  of  the  contracting  parties ;  and  in  the 
other,  Abbott,  C.  J.,  referring  to  Wright  v.  Dannah,  held  that  an  auc- 
tioneer's signature  was  not  sufficient  where  he  sued  as  one  of  the  par- 
ties to  the  contract.  But  the  doctrine  of  these  cases  is  not  borne  out 
by  the  words  of  the  statute ;  and  at  common  law  there  is  nothing  to 
prevent  one  contracting  party  from  being  the  agent  of  the  other ;  an 
obligor,  for  instance,  from  giving  an  obligee  a  power  of  attorney  to 
execute  a  bond  for  him  ;  a  lessee  from  executing  a  lease  as  attorney  of 
the  lessor ;  a  party  from  accepting  a  bill  by  procuration,  payable  to  his 
own  order ;  assuming  the  authority  in  each  case  to  be  complete,  which 
would  be  matter  of  evidence.  It  was  admitted  here  that  Smith  the 
owner  of  the  goods  might  have  maintained  the  action.  But  the  defend- 
ant is  either  bound  by  the  contract  originally,  or  not  bound  :  if  he  is 
bound,  it  does  not  matter  by  whom  the  action  is  brought,  so  that  it  is 
a  party  entitled  to  enforce  the  contract  by  action ;  and  this  was  the 
view  taken  by  the  learned  judge  at  the  trial.  But  there  is  no  need  to 
contest  the  cases  cited.  Here  the  memorandum  was  not  signed  by  the 
auctioneer  who  sues,  but  by  another  party,  Pitt,  who  signed  the  con- 
tract by  the  defendant's  immediate  authority.  If  it  is  rightly  held  that 
a  contracting  party  cannot  be  the  agent  to  sign  under  §  17,  that  restric- 
tion wiU  surely  not  be  extended  to  his  clerk.    The  court  here  called  upon 

IamMow,  Serjt.,  and  Justice,  contra.  To  decide  in  favor  of  the  plain- 
tiff, the  court  must  overrule  Farebrother  v.  Simmons.^  It  is  not  dis- 
puted that,  if  Smith  had  sued,  an  entry  by  the  auctioneer  would  have 
been  a  sufficient  memorandum  to  bind  the  purchaser ;  so  also  would  an 
entry  by  his  clerk.  In  Henderson  v.  Barnewall,"  Hullock,  B.,  observed 
that  "  an  auctioneer's  clerk,  who  writes  down  the  name  of  the  buyer  in 
his  presence,  is  the  agent  of  both  parties."  But  then,  whether  the  auc- 
tioneer or  the  clerk  sign,  the  same  objection  arises,  that  the  memoran- 
dum is  signed  by  one  of  the  contracting  parties,  who  is  plaintiff  in  the 

1  Sir  J.  Campbell.  —  Ed. 

2  But  see  Kenworthy  v.  Schofield,  2  B.  &  C.  945.  «  2  Campb.  203. 
♦  5  B.  &  A.  333.                      '  6  B.  &  A.  883.  «  1  Y.  &  J.  389. 
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suit;  for  the  clerk's  signature  is  that  of  his  master.     [Littledalb,  J. 
Then  you  would  say  that  an  auctioneer  can  in  no  case  bring  an  action 
like  this  in  his  own  name.]    He  is  not  obliged  to  sue :  the  vendor  may. 
If  the  auctioneer  makes  himself  the  plaintiff,  he  must  take  the  conse- 
quent disadvantages.     [Taunton,  J.    May  not  the  vendor  have  two 
agents,  —  one  to  extol  the  commodity,  the  other  to  do  the  mechanical 
work  of  making  the  memorandum  in  the  sale-book  ?]    The  latter  is  an 
essential  part  of  the  auctioneer's  duty :  the  clerk  in  doing  it  represents 
him ;  and  it  was  proved  in  this  case  that  Pitt  was  the  clerk  and  ser- 
vant of  Bird.     His  receipt  for  money  would  have  been  that  of  Bird, 
and  would  have  charged  Bird,  and  not  Pitt  himself.    Edden  v.  Read.^ 
The  auctioneer  in  this  case,  on  knocking  down  the  lot,  says,  "  It  is 
Mr.  Boulter's "  (the  defendant),  and  the  clerk  writes ;  that  is  in  effect 
that  the  auctioneer  writes  by  the  hand  of  his  clerk.     If  not,  where 
is  the  memorandum  by  an  agent  lawfully  authorized?  for  there  was  no 
attempt  at  the  trial  to  establish  a  distinct  agency  in  the  clerk.    And  if 
the  signature  is  to  be  made  available  as  that  of  the  auctioneer  given 
by  the  hand  of  his  clerk,  Wright  v.  Dannah  ^  and  Farebrother  v.  Sim- 
mons'  apply.     [Patteson,  J.    In  Blore  v.  Sutton^  the  signature  of 
an  agent's  clerk  acting  for  and  under  the  direction  of  the  agent,  in  a 
case  within  §  4  of  the  statute,  was  held  not  to  be  a  memorandum  by 
the  authorized  agent  of  the  principal.]     The  dictum  of  Hullock,  B.,  in 
Henderson  v.  Barnewall  ^  contradicts  this.     [Patteson,  J.    That  was 
not  called  for  by  the  case  before  the  court.]     In  a  sale  by  auction  the 
knocking  down  constitutes  the  contract :  the  entry  is  a  requisite  super- 
added by  the  statute,  but  it  is  not  a  distinct  transaction.     [Little- 
dale,  J.    May  it  not  be  said  that  the  clerk  is  constituted  a  deputy  by 
all  the  room  ?]     He  goes  to  the  sale  in  a  definite  character,  hired  to 
act  for  a  particular  master  :  he  could  not  sue  any  other  person  for  work 
and  labor ;  and  the  auctioneer  might  sue  for  labor  done  by  his  clerk. 
The  clerk  acts  as  a  mere  automaton  under  the  direction  of  the  auc- 
tioneer. 

Denman,  C.  J.  I  think  this  case  is  distinguishable  from  Wright  v. 
Dannah  and  Farebrother  v.  Simmons ;  and  it  appears  to  me  that  the 
clerk  was  not  acting  merely  as  an  automaton,  but  as  a  person  known  to 
aU  engaged  in  the  sale,  and  employed  by  any  who  told  him  to  put  down 
his  name.  Without  therefore  interfering  with  the  cases  that  have  been 
cited,  I  think  this  rule  must  be  discharged. 

LiTTLEDALE,  J.  With  rcspect  to  the  cases  relied  upon  in  support  of 
the  rule,  there  is  certainly  a  difficulty  in  saying  that  a  purchaser  shall 
be  bound  by  a  contract  or  not,  as  the  action  is  brought  by  one  party 
or  another.    It  is  indeed  irregular  that  the  real  buyer  or  real  seller 

1  3  Campb.  339.  2  2  Campb.  203.  '  5  B.  &  A.  333. 

*  8  Mer.  237.     See  Coles  v.  Trecothick,  9  Ves.  jun.  235. 
M  Y.  &  J.  389. 
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should  make  the  other  party  his  agent  to  sign  a  memorandum  under 
the  statute ;  but  when  that  is  done  through  a  third  person,  the  objec- 
tion is  removed.  An  auctioneer  is  enabled  by  law  to  sue  the  pur- 
chaser, but  according  to  the  rule  insisted  upon  for  the  defendant  an 
action  of  this  kind  could  not  be  maintained  by  the  auctioneer.  I  think 
that  a  clerk  employed  as  Pitt  was  in  this  case  must,  in  an  action  brought 
by  the  auctioneer,  be  considered  as  his  agent  for  the  purpose  of  taking 
down  the  names,  and  also  as  the  agent  of  the  several  persons  in  the 
room  for  the  same  purpose,  and  to  prevent  the  necessity  of  each  pur- 
chaser coming  to  the  table  to  make  the  entry  for  himself. 

Tauxton',  J.  I  very  much  agree  with  my  brother  Littledale  as 
to  the  difficulty  in  Farebrother  v.  Simmons.^  But  there  is  no  neces- 
sity to  overrule  that  case.  The  Chief  Justice  there  says  in  the 
close  of  his  judgment :  "  Wright  v.  Dannah  fortifies  the  conclusion 
at  which  I  have  arrived,  viz.,  that  the  agent  conteniplated  by  the 
Legislature,  who  is  to  bind  a  defendant  by  his  signature,  must  be 
some  third  person,  and  not  the  other  contracting  party  on  the  record."' 
It  is  a  sufficient  distinction  between  that  case  and  this,  that  in  the 
former  the  auctioneer  whose  signature  was  relied  upon  was  the  party 
suing :  here  the  signature  is  by  a  third  person.  I  would  however  go 
farther  than  this.  Under  the  circumstances  I  think  Pitt  may  be  con- 
sidered to  have  been  the  agent  of  the  vendor.  It  is  not  necessaiy  to 
suppose  that  the  vendor  rested  a  particular  confidence  in  the  auctioneer 
for  the  purpose  of  putting  down  the  names  in  the  sale-book.  He  may 
be  taken  to  have  constituted  that  person  his  agent  for  the  making  of 
such  entries  whom  the  auctioneer  might  choose  to  appoint.  If  so, 
Pitt  was  the  agent  for  the  vendor,  and  also  for  the  persons  in  the 
room  who  saw  liini  acting  as  he  did  under  the  auctioneer,  and  by 
their  acquiescence  constituted  him  their  agent  for  the  business  which 
they  saw  him  peri'orniiug.  At  all  events  he  is  a  third  person,  and  not 
a  contracting  party  on  the  record. 

Patteson,  J.  It  is  not  necessary  here  to  overrule  Farebrother  v. 
Simmons.  It  may  be  correct  to  say,  as  there  laid  down,  that  the 
signature  must  be  by  a  third  person,  and  not  by  a  contracting  party  on 
the  record.  Here  it  was  so.  xVceording  to  the  evidence  Pitt  was 
seen  by  all  the  jiarties  at  the  sale  making  the  entries  in  the  sale-book: 
it  was  inconvenient  that  each  purchaser  should  come  to  the  table  for 
that  purpose,  and  by  nodding  as  the  names  were  called  they  author- 
ized him  to  act  as  he  did.  Jiide  discharged. 

1  5B.  &  A.  333. 
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ACEBAL  V.  LEVY  and  Anothee. 
In   the   Common  Pleas,  January  13,   1884. 

[Reported  in  10  Bingham,  376.] 

The  fourth  count  of  the  declaration  stated  that  the  defendants  bar- 
gained for  and  bought  of  the  plaintiff,  and  the  plaintiff  at  the  special 
instance  and  request  of  the  defendants  sold  to  the  defendants  a  cer- 
tain large  quantity,  to  wit,  1000  barrels  of  nuts,  at  a  certain  price  or 
value,  to  wit,  at  the  then  usual  and  common  shipping  price  for  nuts  at 
the  port  of  Gijon  in  the  kingdom  of  Spain,  to  be  delivered  by  the 
plaintiff  to  the  defendants  at  London  on  the  arrival  of  the  said  last-men- 
tioned mits  from  the  port  of  Gijon  at  London,  and  to  be  paid  for  by 
the  defendants  to  the  plaintiff  on  the  delivery  thereof,  and  the  freight 
for  the  carriage  thereof  to  be  paid  by  the  defendants.     And  in  consid- 
eration thereof,  and  that  the  plaintiff  at  the  like  special  instance  and 
request  of  the  defendants  would  deliver  the  said  quantity  of  nuts  at 
the  place   aforesaid,   they  the  defendants    undertook   and   faithfully 
promised  the  plaintiff  to  accept  the  said  nuts  of  and  from  him  the 
plaintiff,  and  to  pay  him  for  the  same  on  the  delivery  thereof  to  them 
the  defendants.     And  the  plaintiff  then  averred  that  the  usual  and 
common  shipping  price  and  value  of  the  said  nuts  at  the  port  of 
Gijon,  at  the  time  of  the  making  of  the  last-mentioned  promise  and 
undertaking  by  the  defendants,  was  at  and  after  the  rate  of  £3  Is.  4dr. 
for  each  and  every  barrel  of  the  said  nuts  ;  and  although  the  plaintiff 
afterwards  and  on  the  arrival  of  the  last-mentioned  nuts  at  London 
from  Gijon,  to  wit,  on  the  12th  day  of  October,  at,  &c.,  was  ready  and 
willing  and  then  and  there  tendered  and  offered  to  deliver  the  said 
nuts  to  the  defendants,  and  then  and  there  requested  the  defendants 
to  accept  the  same,  and  to   pay  him  the   plaintiff  for  the  same  as 
aforesaid,  yet  the  defendants,  not  regarding  their  said  promise   and 
undertaking,  but   contriving  and  intending   to  deceive  and  defraud 
the  plaintiff  in  that  respect,   did  not  nor   would,   at  the  said  time 
when  they  were  so  requested  or  at  any  time  before  or  afterwards, 
accept  the  said  last-mentioned  nuts  or  any  part  thereof  of  or  from 
Mm  the  plaintiff,  or  pay.him  for  the  same  or  any  part  thereof  at  the 
rate  or  price  last  aforesaid,  but  then  and  there  wholly  neglected  and 
refused  so  to  do. 

There  was  also  a  count  for  goods  bargained  and  sold,  goods  sold 
and  delivered,  and  the  common  money  counts.     Plea,  general  issue. 

At  the  trial  before  Tindal,  C.  J.,  it  appeared  that  M' Andrew  a 
broker,  who  had  for  several  years  received  and  sent  orders  to  the 
plaintiff  at  Gijon  in  Spain  for  nuts,  &c.,  in  1831  chartered  the  Active 
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for  a  cargo  of  nuts  at  his  own  risk.  He  then  offered  the  Active  and 
her  cargo  to  the  defendants,  who  accejsted  the  offer,  and  directed  him 
to  procure  the  plaintiff  to  send  them  a  cargo  of  nuts.  Thereupon  he 
wrote  to  the  plaintiff  a  letter  of  the  date  of  the  29tli  of  July,  1831,  as 
follows:  "I  have  transferred  the  Active  to  Messrs.  Levy  &  Salmon, 
for  whom  you  will  load  her  in  place  of  consigning  her  to  me.  They 
are  to  pay  me  for  freight  £120,  and  £10  10s.  gratuity,  which  please  to 
insert  in  the  bill  of  lading." 

It  appeared  from  another  passage  in  the  same  letter  that  the  Active 
was  to  be  loaded  with  a  cargo  of  nuts. 

The  Active  arrived  in  London  about  the  middle  of  October,  loaded 
with  nuts.  The  invoice  and  bill  of  lading  were  sent  to  the  defend- 
ants, who  returned  them,  refusing  to  accept  the  nuts  or  a  bill  of  ex- 
change for  £1267  10s.  Id.  which  the  plaintiff  had  drawn  on  them  for 
the  price.  M' Andrew  sold  the  nuts  afterwards,  for  whom  it  might 
concern,  at  the  best  price  he  could  procure.  The  nuts  produced  £211 
short  of  the  invoice  of  the  cargo,  which,  pursuant  to  M'Andrew's  in- 
structions to  the  plaintiff,  was  made  out  according  to  the  shijjping 
price  of  nuts  at  Gijon  in  October,  1831. 

The  defendants  called  no  witnesses,  but  took  the  following  objec- 
tions to  the  plaintiff's  claim :  first,  that  there  was  no  sufficient  memo- 
randum or  agreement  in  writing  signed  by  the  parties  or  their  agents, 
as  required  by  the  17th  section  of  the  Statute  of  Frauds ;  secondly, 
that  there  was  at  all  events  a  variance  between  the  fourth  count  —  the 
only  special  count  relied  on  —  and  the  agreement  produced  at  the  trial 
in  support  of  it,  the  agreement  stating  nothing  about  the  shipping  price 
or  the  payment  of  freight  to  the  plaintiff;  thirdly,  that  that  agreement 
would  not  support  the  common  count  on  a  quantum  valebant ;  and, 
fourthly,  that  the  plaintiff  had,  by  his  own  act  in  re-selling  the  goods 
before  the  action  was  brought,  precluded  himself  from  reco\'ering  on  a 
count  for  goods  bargained  and  sold  to  the  defendants.  Upon  these 
objections  the  plaintiff  was  nonsuited,  with  leave  to  move  to  set  aside 
the  nonsuit  and  enter  a  verdict  for  the  amount  of  his  loss. 

Wilde,  Serjt.,  accordingly  having  obtained  a  rule  niai  to  that  effect, 

Jones  and  Stephen,  Serjts.,  shewed  cause  in  jMichaelmas  term.  First, 
the  agreement  contained  in  the  letter  of  July  29th  is  not  signed  by 
the  party  nor  by  an  agent  duly  authorized,  for  MAudrew  does  not 
appear  to  have  been  appointed  agent  to  the  defendants  by  any  writing. 
[TiNDAi,  C.  J.  The  authority  of  the  agent  to  sign  for  his  principal  may 
be  conferred  orally  as  well  as  by  writing.]  Then  the  agreement  con- 
tained in  the  letter  specifies  neither  quantity  nor  price  ;  and  the  admis- 
sion of  oral  evidence  to  supply  those  ingredients  of  a  bargain  where 
the  contract  has  not  been  carried  into  execution  would  be  as  mischiev- 
ous and  as  inconsistent  with  the  spirit  of  the  Statute  of  Frauds  as 
admitting  it  to  prove  the  existence  of  the  bargain. 
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Secondly,  the  agreement  contained  in  the  letter  being  inoperative 
under  the  Statute  of  Frauds  and  not  corresponding  with  the  agree- 
ment proved  at  the  trial  and  set  out  in  the  fourth  count,  the  plaintiff 
cannot  resort  to  the  common  count  for  goods  bargained  and  sold.  In 
Elmore  v.  Kingsoote,^  where  there  was  an  agreement  for  a  specific 
price,  it  was  held  that  the  plaintiff  could  not,  by  producing  a  note  in 
writing  which  was  silent  as  to  price,  recover  on  a  quantum  valebant ; 
and  the  same  principle  was  established  in  Cooper  v.  Smith.^  The  vari- 
ance is  material  (Sprowle  v.  Legge  ^),  and  cannot  be  amended,  the 
statute  permitting  amendment  in  such  a  case  having  been  passed  sub- 
sequently to  the  commencement  of  this  action. 

And  there  has  been  no  delivery,  not  even  by  sample  as  in  Hinde  v. 
Whitehouse,^  to  take  the  case  out  of  the  Statute  of  Frauds. 

Thirdly,  the  vendor  having  re-sold  the  goods  cannot  recover  the 
price  from  the  original  vendee  on  a  count  for  goods  bargained  and  sold, 
but  is,  if  aggrieved,  confined  to  an  action  for  damages  against  the 
defendant  for  refusing  to  carry  his  contract  into  effect.  Maclean  v. 
Dunn,^  Hagedorn  v.  Laing.^ 

Wilde..  The  Active  having  been  transferred  by  M'Andrew  to  the 
defendants,  the  cargo  on  being  put  on  board  was  delivered  to  them  in 
that  ship  as  their  floating  warehouse.  The  question  therefore  on  the 
Statute  of  Frauds  does  not  arise,  and  the  plaintiff  may  well  recover  on 
the  count  for  goods  bargained  and  sold.  Bohtlingk  v.  Inglis,''  Ogle  v. 
Atkinson." 

But  even  admitting  the  delivery  to  have  been  insufficient,  there  was 
a  sufficient  note  or  memorandum  of  the  bargain  to  satisfy  the  requisi- 
tions of  the  Statute  of  Frauds.  That  statute  does  not  require  that  aU 
the  details  of  the  contract  as  to  quantity  and  price  shall  be  reduced  to 
writing,  but  merely  a  note  or  memorandum  of  the  contract.  Contracts 
are  often  made  without  any  stipulation  as  to  price,  and  in  such  case  it 
must  be  open  to  the  party  to  shew  what  is  the  reasonable  price.  The 
reasonable  price  here  was  the  shipping  price  in  the  exporting  country : 
the  defendants  were  to  pay  the  freight  of  the  Active,  though  not  to  the 
plaintiff,  and  the  fourth  count  alleges  no  more  than  that  it  was  to  be 
paid  by  them.  There  is  therefore  no  variance  between  that  count  and 
the  contract  proved.  At  all  events  the  coixnt  may  be  amended  under 
3  &  4  W.  4  c.  42  ;  and  the  plaintifl'  here  may  recover  the  price  of  the 
goods  on  a  count  for  goods  bargained  and  sold,  although  he  has  re-sold 
them ;  for  they  were  not  re-sold  with  a  view  to  rescind  the  contract, 
but  only  to  diminish  loss.  The  re-sale  is  only  an  obstacle  to  an  action 
for  the  price  where  it  is  evidentiary  of  an  animus  to  rescind  the  con- 

1  8  B.  &  C.  583.  2  15  East,  103.  3  1  B.  &  C.  16. 

4  7  East,  558.  s  4  Bing.  722.  ^  g  Taunt.  162. 

'  8  East,  381.  8  5  Taunt.  759. 
VOL.  1.  26 
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tract ;  as  in  Hagedorn  v.  Laing,  Hopkins  v.  Vaiighan,^  Hore  v.  Milner/ 
Mertens  v.  Adcock,^  and  cases  of  that  descrijrtion. 

Cur.  adv.  vuU. 

TiNDAL,  Q.  J.  The  questions  which  have  been  argued  before  us 
arise  ujDon  two  only  of  the  counts  of  the  declaration,  —  the  fourth  spe- 
cial count  and  the  count  for  goods  bargained  and  sold  ;  for  as  to  the 
other  special  counts  it  is  properly  admitted  that  they  are  not  supported 
by  the  evidence  produced  at  the  trial ;  and  the  count  for  goods  sold 
and  delivered  is  cluarly  inapplicable  to  a  case  where  the  plaintiff  has 
himself  re-sold  the  goods  before  the  action  is  commenced. 

The  objections  taken  on  the  part  of  the  defendants  to  the  right  of 
the  plaintiff  to  recover  on  the  fourth  special  count  are,  first,  that  there 
is  no  sufficient  memorandum  or  agreement  in  writing  signed  by  the 
parties  or  their  agents  to  take  the  case  out  of  the  operation  of  the  17th 
section  of  the  Statute  of  Frauds ;  secondly,  that  there  is  at  all  events 
a  variance  between  the  fourth  count  and  the  agreement  produced  at 
the  trial  in  support  of  it.  And  as  to  the  count  for  goods  bargained 
and  sold  it  is  objected  that  the  plaintiff  has,  by  his  own  act  in  re-selling 
the  goods  before  the  action  is  brought,  precluded  himself  from  main- 
taining that  form  of  action. 

The  only  memorandum  in  writing  on  which  the  plaintiff  relied  at 
the  trial  is  contained  in  a  letter  addressed  by  M' Andrew  and  Son  (who 
for  this  ijurjiose  we  assume  upon  the  evidence  at  the  trial  to  have  been 
the  agents  of  both  parties  lawfully  authorized)  to  the  plaintiff.  That 
letter,  which  bears  date  29th  July,  1832,  contained  the  following  pas- 
sage, viz. :  "  We  have  transferred  the  Active  to  Messrs.  Levy  and 
Salmon,  for  whom  you  will  load  her  in  place  of  consigning  her  to  us. 
They  are  to  jiay  us  for  freight  £120,  and  £10  10s.  gratuity,  which  please 
insert  in  the  bill  of  lading."  It  appears  also  fi-om  another  part  of  the 
same  letter,  and  we  think  quite  sufficiently,  that  the  Active  was  to  be 
loaded  with  a  cargo  of  nuts.  So  that  the  memorandum  cannot  be 
objected  to  on  the  ground  that  it  is  silent  as  to  the  subject-matter  of 
the  contract.  But  the  objection  taken  on  the  part  of  the  defendants 
is,  that  no  terms  are  specified  in  this  memorandum  as  to  the  price  at 
which  the  nuts  -ivcrc  to  be  supplied  to  the  defendants ;  and  that  there 
can  be  no  sufficient  contract  for  the  sale  of  goods  unless  the  price  forms 
one  of  the  terms  in  the  written  memorandum.  To  this  the  plaintifl" 
answers,  that  if  the  memorandum  imports,  as  it  does,  a  contract  for  the 
sale  by  the  plaintiff"  to  the  defendants  of  a  cargo  of  nuts  by  the  ship 
Active,  as  no  price  is  stated  to  have  been  agreed  upon,  the  law  pre- 
sumes the  agreement  to  have  been,  or  assumes  as  a  condition  of  the 
contract,  that  the  price  was  to  be  a  reasonable  one.  So  that  the  case 
must  be  considered  as  if  the  letter  had  itself  contained  an  express  stip- 
1  12  East,  398.  a  Peake,  N.  P.  58.  3  4  Esp.  251. 
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ulation  that  the  agreement  was  for  a  sale  at  a  reasonable  price ;  and 
that  if  the  memorandum  had  contained  such  express  stipulation,  no 
doubt  but  parol  evidence  might  have  been  admitted  to  shew  the 
amount  of  such  reasonable  price. 

Whether  in  all  cases  of  an  executory  contract  of  purchase  and  sale, 
where  the  parties  are  altogether  silent  as  to  the  price,  the  law  will  sup- 
ply the  want  of  any  agreement  as  to  price  by  inferring  that  the  parties 
must  have  intended  to  sell  and  to  buy  at  a  reasonable  price,  may  be  a 
question  of  some  difficulty.  Undoubtedly  the  law  makes  that  infer- 
ence where  the  contract  is  execiited  by  the  acceptance  of  the  goods  by 
the  defendants,  in  order  to  prevent  the  injustice  of  the  defendants'  tak- 
ing the  goods  without  paying  for  them.  (See  note  2  of  Mr.  Seijt. 
Williams  to  Webber  v.  Tivill,  2  Saund.  121.)  But  it  may  be  question- 
able whether  the  same  reason  applies  to  a  case  where  the  contract  is 
executory  only,  and  where  the  goods  are  still  in  the  possession  or  under 
the  control  of  the  seller. 

It  appears  however  to  us  to  be  unnecessary  to  decide  this  question 
upon  the  present  occasion.  For  the  fourth  special  count  is  framed  upon 
an  agreement  that  the  plaintiff  sold  and  the  defendants  bought  the  nuts 
"  at  the  then  shipping  price  at  Gijon  in  Spain,"  to  be  delivered  to 
defendants  on  arrival  in  London,  and  to  be  paid  for  by  defendants  on 
delivery.  And  that  such  was  in  fact  the  real  contract  between  the  par- 
ties was  proved  by  the  parol  evidence  at  the  trial.  But  such  a  contract  ' 
is  manifestly  a  very  different  one  from  that  which  is,  as  the  plaintiff 
contends,  to  be  inferred  by  law  from  the  written  memorandum.  A 
contract  to  furnish  a  cargo  at  a  reasonable  jDrice  means  such  a  price  as 
the  jury  upon  the  trial  of  the  cause  shall  under  all  the  circumstances 
decide  to  be  reasonable.  This  price  may  or  may  not  agree  with  the 
current  price  of  the  commodity  at  the  port  of  shipment  at  the  precise 
time  when  such  shipment  is  made.  The  current  price  of  the  day  may 
be  highly  unreasonable  from  accidental  circumstances,  as  on  account  of 
the  commodity  having  been  purposely  kejDt  back  by  the  vendor  him- 
self, or  with  reference  to  the  price  at  other  ports  in  the  immediate 
vicinity,  or  from  various  other  causes.  It  is  enough  therefore  to  say 
that  the  contract  set  out  in  the  fourth  count  is  not  a  contract  which  is 
proved  by  any  part  of  the  letter  of  the  29th  of  July,  and  that  it  is  at 
variance  with  the  terms  which,  as  the  plaintiff  contends,  ought  to  be 
imported  into  the  written  contract  by  operation  of  law. 

The  present  case  however  does  not  rest  here.  It  was  proved  at  the 
trial  by  parol  evidence  that  the  actual  bargain  made  was  for  a  sale  at 
the  current  price  at  the  shipping  port.  This  case  therefore  falls  within 
the  principle  laid  down  by  the  judges  in  Cooper  v.  Smith,^  and  the 
decision  in  Elmore  v.  Kingscote ; "  namely,  that  where  it  is  shewn  by 
parol  evidence  there  has  been  an  agreement  for  sale  at  a  specific  price, 
1  15  East,  103.  2  5  B.  &  C.  583. 
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the  plaintiff  cannot,  on  23roducing  a  note  in  writing  which  is  altogether 
silent  as  to  price,  recover  on  a  count  upon  a  sale  on  a  quantum  valebant. 

In  the  course  of  the  argument  on  the  part  of  the  plaintiff  another 
point  was  adverted  to,  although  not  much  relied  on,  viz.,  that  there 
had  been  such  an  acceptance  of  these  nuts  by  the  defendants  as  to  take 
the  case  out  of  the  Statute  of  Frauds.  But  the  criterion  to  be  found 
in  many  of  the  oases  as  to  acceptance  or  non-acceptance  of  goods  sold 
is  this :  Have  the  circumstances  been  such  that  the  defendant  has  pre- 
cluded himself  from  taking  any  objection  to  the  quality  of  the  goods 
sold  ?  Here  it  would  be  impossible  to  contend  that,  merely  in  conse- 
quence of  the  i^ackages  being  received  on  board  the  ship  chartered  by 
the  defendants,  they  had  obliged  themselves  to  take  them,  if  on  theu' 
arrival  they  had  appeared  altogether  unmerchantable.  We  think  there- 
fore the  nuts  in  question  cannot  be  considered  as  having  been  accepted 
by  the  defendants ;  a  question  indeed  which  seems  scarcely  to  arise 
upon  a  count  where  the  breach  is  assigned  for  non-accej)tance  of  the 
goods  sold. 

The  ground  ujjon  which  we  determine  that  the  plaintiff  cannot 
recover  on  the  fourth  count  will  equally  prevent  his  recovering  on  the 
count  for  goods  bargained  and  sold  for  a  reasonable  jDrice.  For  in 
order  to  recover  on  that  count  a  suflScient  note  or  memorandum  of 
the  contract  of  sale  at  a  reasonable  price  is  just  as  necessary  as  on  the 
special  count.  But  for  the  reasons  already  given  the  note  produced 
cannot  prove  a  sale  at  a  reasonable  price,  where  it  is  silent  altogether 
as  to  price,  and  the  parol  evidence  shews  a  different  contract  was 
made. 

This  ground  of  decision  makes  it  unnecessary  to  decide  the  point 
whether  the  plaintiff  can  or  cannot  maintain  the  count  for  goods  bar- 
gained and  sold  after  he  has  re-sold  the  goods  to  a  stranger  before  the 
action  brought.  A  question  which  does  not  go  to  the  merits,  but  is  a 
question  as  to  the  pleading  only ;  for  there  can  be  no  doubt  but  that 
the  plaintiff  might,  after  re-selling  the  goods,  recover  the  same  measure 
of  damages  in  a  special  count  framed  upon  the  refusal  to  accept  and 
pay  for  the  goods  bought. 

For  the  reasons  above  given  we  think  the  rule  for  entering  a  verdict 
for  the  plaintiff  must  be  discharged.  Bule  discharged. 


SECT.   VI.]  HOADLY  V.   M'LAINE.  405 

HOADLY  V.  M'LAINE. 

In  the  Common  Pleas,  April  19,  1834. 

[Reported  in  10  Bingham,  482.] 

This  was  an  action  against  the  defendant  for  not  accepting  a 
landaulet  made  to  his  order  by  the  plaintiff. 

The  order,  which  was  in  writing  and  delivered  to  the  plaintiff  on  the 
15th  of  May,  1832,  was  as  follows :  — 

"  Sir  Archibald  M'Laine  orders  Mr.  Hoadly  to  build  a  new,  fashion- 
able, and  handsome  landaulet,  with  the  following  appointments : " 
[here  followed  a  minute  detail  of  various  small  matters,  to  which  the 
proprietors  of  such  vehicles  attach  importance]  —  "the  whole  to  be 
ready  by  the  1st  of  March,  1833." 

The  carriage  was  completed  by  the  time  agreed  on,  but  in  the  course 
of  its  construction  a  great  number  of  alterations  and  additions  were 
made  from  time  to  time  at  the  request  of  the  defendant. 

In  April,  1833,  the  defendant  wrote  to  the  plaintiif,  desiring  that  he 
would  send  his  bill  for  the  carriage,  and  announcing  the  defendant's 
intention  to  have  it  out  immediately.  The  bill  however  amounting  to 
£480,  the  defendant  refused  to  pay  it,  or  to  accept  the  carriage. 
"Whereupon  the  plaintiflf  brought  the  present  action ;  and  a  great  num- 
ber of  coach-makers  having  proved  that  the  landaulet  was  of  such 
exquisite  workmanship  and  so  highly  ornamented  as  to  be  cheap  at 
the  price  demanded,  the  jury  gave  a  verdict  for  the  plaintiif  with  £200 


Jones,  Serjt.,  obtained  a  rule  nisi  to  set  aside  this  verdict  on  the 
ground,  first,  that  the  order  of  May  15,  1832,  being  silent  as  to  price, 
there  was  no  sufficient  note  or  memorandum  of  the  contract  under  the 
17th  section  of  the  Statute  of  Frauds,  and  the  9  G.  4,  c.  14.  In  Elmore 
V.  Kingscote  ^  the  court  said  "  there  must  be  a  note  or  memorandum  in 
writing  of  the  bargain.  The  price  agreed  to  be  paid  constitutes  a 
material  part  of  the  bargain.  If  it  were  competent  to  a  party  to  prove 
by  parol  evidence  the  price  intended  to  be  paid,  it  would  let  in  much  of 
the  mischief  which  it  was  the  object  of  the  statute  to  prevent." 
Secondly,  that  considering  the  alterations  and  additions  which  had 
been  agreed  to  while  the  vehicle  was  in  the  course  of  construction,  the 
contract  proved  did  not  coincide  with  the  contract  of  the  15th  of  May, 
1832,  which  was  the  only  one  set  out  in  the  declaration. 

Wilde  and  Coleridge,  Serjts.,  shewed  cause.    The  note  is  sufiicient ; 
for  the  statutes  require  only  a  memorandum  of  what  was  agreed,  not  a 
memorandum  also  of  what  was  not.     In   Kenworthy  v.   Schofield,^ 
1  5  B.  &  C.  583.  2  2  B.  &  C.  947. 


406  HOADLT   V.    m'lATNE.  [CHAP.   I. 

Bayley,  J.,  says :  "The  word  'bargain'  means  the  terms  upon  which 
parties  contract ;  and  it  appears  by  Saunderson  v.  Jackson  ^  that  in 
order  to  satisfy  the  statute  the  signature  must  either'be  to  some  written 
document  containing  in  itself  the  terms  of  the  bargain,  or  connected 
with  some  other  document  whicli  does."  Where  a  definite  price  for 
the  article  has  been  agreed  on,  as  in  Elmore  v.  Kingscote,  the  memo- 
randum of  the  bargain  should  state  the  price ;  and  the  decision  and 
language  of  the  court  in  that  case  turn  on  the  fact  that  the  definite 
price,  which  was  part  of  the  bargain,  had  been  omitted  in  the  memo- 
randum. But  a  bargain  made  without  s])eeifieation  of  price  is  as  valid 
as  any  other :  where  it  is  so  concluded,  no  price  can  be  specified  in  the 
memorandum;  but  the  memorandum  disclosing  the  whole  that  has 
been  reduced  to  certainty  is  sufiicient  to  satisfy  the  statute.  And  all 
the  writings  which  relate  to  the  contract  may  be  taken  together  to 
shew  what  the  contract  was.  Saunderson  v.  Jackson.^  Here  taking 
the  defendant's  letter  of  April,  1833,  in  conjunction  with  his  order  of 
May,  1,S32,  it  is  clear  that  no  specific  p)rice  was  contracted  for,  but  that 
the  carriage  was  to  be  built  at  a  reasonable  price :  else  why  does  the 
defendant  desire  the  plaintifli'  to  send  in  his  bill  ?  In  a  case  like  this 
before  the  statute,  where  no  specific  price  had  been  fixed,  parol  evidence 
might  have  been  adduced  to  shew  what  was  a  reasonable  price,  because 
where  no  price  has  been  fixed  the  law  implies  that  the  party  shall  pay 
a  reasonable  price  ;  and  in  the  memorandum  requireil  by  the  statute  it 
is  not  necessary  to  state  what  the  law  implies.  Egerton  v.  Mathews. ' 
In  the  various  decisions  on  the  4th  section  of  the  Statute  of  Frauds, 
which  has  been  more  strictly  construed  than  the  17th,  the  specification 
of  price  has  neA'er  been  insisted  on ;  and  as  a  large  proportion  of  con- 
tracts ai-e  necessaril}'  entered  into  without  any  such  specification,  the 
inconvenience  of  reijuiring  it  would  be  intolerable.  In  Newbury  v. 
Armstrong,*  Tindal,  C.  J.,  says  :  "  We  ought  not  to  be  too  strict  in  the 
construction  of  these  instruments;  for  if  every  agreement  entered  into 
by  a  tradesman  he  so  minutely  criticised,  it  will  be  necessary  to  resort 
to  an  attorney  in  the  most  common  intercourse  of  life."  And  Burrough, 
J.,  says :  "  Whatever  is  necessaril}-  implied  may  be  taken  to  be  in  the 
instrument." 

With  respect  to  the  alleged  variance  it  would  be  impossible  to  carry 
on  business  in  many  departments  of  trade,  as  that  of  tailors,  uphol- 
sterers, "builders,  and  the  like,  if  every  alteration  or  addition  in  the 
progress  of  an  executory  contract  were  to  be  held  to  be  a  new  and 
substantive  bargain,  to  be  voi<l  unless  evidenced  by  a  new  memo- 
randum. 

Atcherley,  Serjt.  (late  Jones).     The  cases  on  the  4th  section  of  the 
Statute  of  Frauds  maybe  dismissed  on  the  consideration  of  the  present 
1  2  B,  &  P.  238.  2  2  B,  &  P.  238. 

3  6  East,  306.  4  6  Bing.  201. 
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question,  because  the  difficulty  with  respect  to  executory  contracts 
never  arose  till  by  the  9  G.  4,  c.  14,  §  7,  .after  reciting  the  enactments  of 
29  Car.  2,  c.  3,  §  17,  it  was  enacted  [stating  it].^ 

The  passing  of  that  statute  has  rendered  it  necessary  to  introduce 
into  the  memorandum  of  executory  contracts  as  much  precision  as  is 
required  in  the  memorandum  of  contracts  for  goods  ready  to  be  deliv- 
ered. The  object  of  requiring  that  precision  was  to  prevent  attempts 
to  alter  the  terms  of  a  contract  by  perjury ;  an  attempt  that  can  never 
succeed  where  all  the  material  terms  are  evidenced  by  writing.  But 
price  is  of  all  the  ingredients  of  a  bargain  the  most  important ;  and  to 
leave  executory  contracts  open  in  this  respect  is  to  atford  temptation 
and  facihty  for  the  mischief  which  the  Statute  of  Frauds  seeks  to  pre- 
vent. A  specific  price  ought  therefore  to  be  agreed  on  and  expressed 
on  the  face  of  the  memorandum;  and  if  it  be  agreed  on  and  not 
expressed  —  which  for  aught  that  apjDears  might  have  been  the  case 
here  —  the  omission  to  note  it  in  the  memorandum  of  the  bargain 
affords  as  wide  an  ojjening  for  perjury  as  if  there  had  been  no  memo- 
randum at  all.  The  dicttim  of  the  court  in  Elmore  v.  Kingscote  is 
general  and  unqualified.  And  the  objection  with  respect  to  the 
variance  remains  unanswered ;  for  the  carriage,  in  respect  of  which  the 
plaintiff  has  given  evidence,  is  so  different  from  the  carriage  described 
in  the  order  of  May,  1832,  that  it  could  only  be  the  result  of  an  entirely 
new  contract,  and  on  that  new  contract  the  plaintiff  should  have 
declared. 

TiNDAL,  C.  J.  This  is  an  action  against  the  defendant  for  not 
accepting  a  carriage  built  pursuant  to  his  order;  and  the  question 
depends  upon  the  construction  to  be  put  on  the  statute  9  G.  4,  c.  14, 
§  7,  which  extends  to  executory  contracts  the  enactments  of  the  29 
Car.  2,  c.  3,  §  17,  as  to  executed  contracts  for  sale  of  goods,  by  provid- 
ing [stating  it].^ 

The  same  construction  therefore  must  be  put  on  the  one  act  as  on 
the  other ;  but  the  extreme  accuracy  of  mind  of  the  framer  of  the 
latter  act  is  shewn  in  this :  that  while  the  Statute  of  Frauds  in  its  enact- 
ments touching  contracts  for  the  sale  of  goods  employs  the  word 
"  price,"  the  framer  of  the  latter  act  has  substituted  the  word  "  value," 
so  that  where  the  parties  have  omitted  to  fix  a  price  it  may  be  open 
to  a  jury  to  ascertain  the  value  in  dispute. 

The  question  therefore  is  whether  the  order  of  May,  1832,  is  a  suffi- 
cient note  or  memorandum  of  the  bargain  between  these  parties 
within  the  17th  section  of  the  Statute  of  Frauds;  and  I  am  of  opinion 
it  is. 

It  is  clear  that  a  contract  for  the  sale  of  a  commodity  in  which  the 
price  is  left  uncertain  is  in  law  a  contract  for  what  the  goods  shall  be 
found  to  be  reasonably  worth.  This  is  no  new  doctrine;  for  in 
1  See  supra,  p.  15,  note  (1).  —  Ed. 
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Blackstone's  Commentaries,  b.  2,  c.  30,  it  is  laid  down  that  "  express 
contracts  are  where  the  terms  of  the  agreement  are  openly  uttered 
and  avowed  at  the  time  of  the  making,  as  to  deliver  an  ox,  or  ten 
loads  of  timber,  or  to  pay  a  stated  price  for  certain  goods ;  implied  are 
such  as  reason  and  justice  dictate,  and  which  therefore  the  law  pre- 
sumes that  every  man  undertakes  to  perform :  as,  if  I  take  up  wares 
from  a  tradesman  without  any  agreement  of  j)rice,  the  law  concludes 
that  I  contracted  to  pay  their  real  value.  ...  A  contract  for  any 
valuable  consideration,  as  for  marriage,  for  money,  for  work  done,  or 
for  other  reciprocal  contracts,  can  never  be  impeached  at  law.  .  .  . 
These  valuable  considerations  are  divided  by  the  civilians  into  four 
species.  .  .  .  The  third  species  of  consideration  is,  facio  ut  des,  when 
a  man  agrees  to  perform  any  thing  for  a  price,  either  specifically 
mentioned  or  left  to  the  determination  of  the  law  to  set  a  value 
on  it." 

What  is  implied  by  law  is  as  strong  to  bind  the  parties  as  if  it  were 
under  their  hand.  This  is  a  contract  in  which  the  parties  are  silent  as 
to  price,  and  therefore  leave  it  to  the  law  to  ascertain  what  the  com- 
modity contracted  for  is  reasonably  worth. 

It  has  been  contended  that  this  would  open  a  door  for  perjury,  and 
let  in  the  mischief  which  the  Statute  of  Frauds  proposes  to  exclude. 
But  I  cannot  agree  in  that  proposition ;  for  it  does  not  appear  that 
any  specific  price  was  agreed  on ;  and  if  it  had  appeared  that  such  was 
the  case,  this  note  would  not  have  been  evidence  of  such  a  bargain,  as 
the  case  of  Elmore  v.  Kingscote  expressly  decides.  Thus  the  law 
stands  on  the  note  or  memorandum  of  May,  183:^.  But  we  may  look 
at  all  the  writings  to  see  what  the  contract  was ;  and  here  from  the 
defendant's  letter  of  April,  ls33,  it  appears  that  after  he  had  seen  the 
carriage  he  desired  the  plaintiff  to  send  in  his  bill.  He  must  have 
known  whether  he  had  contracted  for  the  stipulated  price  or  not ;  and 
it  may  therefore  be  inferred  from  this  letter  that  he  knew  he  was  to 
pay  the  reasonable  charge  when  the  article  was  made  up. 

Taking  the  whole  together,  there  can  be  no  doiibt  that  here  is  a 
sufficient  note  or  memorandum  of  the  bargain,  and  therefore  the  rule 
must  be  discharged. 

Park,  J.  This  is  a  case  within  the  statute  9  G.  4,  c.  14,  §  7,  by 
which  the  provisions  of  the  Statute  of  Frauds  are  extended  to 
executory  contracts.  But  the  construction  to  be  put  on  the  one  act  is 
the  same  as  on  the  other.  Now  it  is  only  necessary  that  price  should 
be  mentioned  in  the  memorandum  when  price  is  one  of  the  ingre- 
dients of  the  bargain :  the  dicta  in  Elmore  v.  Kingscote  are  applied  to 
the  facts  of  that  case,  in  which  the  bargain  was  for  a  specific  price ; 
and  it  is  admitted  on  all  hands  that  if  a  specific  price  be  agreed  on, 
and  that  price  is  omitted  in  the  memorandum,  the  memorandum  is 
insufficient.     The  court  says :  "  There  must  be  a  note  or  memorandum 
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in  writing  of  the  bargain.  The  price  agreed  to  be  paid  constitutes  a 
material  part  of  the  bargain.  If  it  were  competent  to  a  party  to 
prove  by  parol  evidence  the  price  intended  to  be  paid,  it  would  let  in 
much  of  the  mischief  which  it  was  the  object  of  the  statute  to 
prevent."  That  is,  the  price  which  had  there  been  agreed  on.  There- 
fore we  are  far  from  impeaching  the  decision  in  Elmore  v.  Kingscote. 
"  Although  it  be  admitted,"  says  the  court  in  Saunderson  v.  Jackson, 
"that  the  letter  which  does  not  state  the  terms  of  the  agreement 
would  not  alone  have  been  sufficient,  yet,  as  the  jury  have  connected 
it  with  something  which  does,  and  the  letter  is  signed  by  the 
defendants,  there  is  then  a  written  note  or  memorandum  of  the  order 
which  was  originally  given."  That  comes  home  directly  to  the 
present  case ;  for  the  defendant's  letter,  referring  to  the  article  which 
was  the  subject  of  the  contract,  says  :  "  Send  me  my  bill.  I  shall  bring 
out  the  carriage  immediately."  Putting  the  two  writings  together, 
it  is  impossible  to  say  he  did  not  undertake  to  pay  on  a  quantum, 
meruit. 

Gaselee,  J.  Upon  this  contract,  followed  up  as  it  is  by  the 
defendant's  letter,  no  doubt  can  be  entertained.  But  independently 
of  that,  unless  we  establish  as  a  general  principle  that  every  alteration 
introduced  in  the  progress  of  an  executory  contract  is  to  constitute  a 
distinct  bargain,  requiring  a  distinct  note  in  writing,  I  am  of  opinion 
that  there  is  no  variance  in  this  case,  and  that  there  has  been  a  suffi- 
cient memorandum  of  the  contract.  If  we  were  to  hold  otherwise, 
-  every  building  contract  would  be  avoided  by  every  addition.  With 
respect  to  price,  the  piarties  could  not  put  down  what  was  not  settled ; 
and  as  the  memorandum  contains  all  the  terms  of  the  bargain  as  far 
as  the  parties  had  agreed  on  it  at  the  time,  I  am  of  opinion  it  is 
sufficient  to  bind  the  defendant. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  questions  to  be 
decided  are  two :  first,  whether  there  has  been  any  sufficient  note  or 
memorandum  of  the  bargain  for  this  carriage ;  secondly,  whether  the 
bargain  was  for  such  a  carriage  as  that  described  in  the  note  which 
has  been  produced. 

The  objection  to  the  sufficiency  of  the  note  is  that  it  does  not 
express  the  price  to  be  paid  for  the  carriage  ;  and  the  language  of  the 
statute  9  G.  4,  c.  14,  which  puts  executory  contracts  on  the  same 
footing  as  executed  contracts  under  the  Statute  of  Frauds,  bo  nearly 
corresponds  with  the  language  of  the  Statute  of  Frauds,  that  the  one 
statute  must  receive  the  same  construction  as  the  other  :  if  price  be  a 
necessary  ingredient  in  a  memorandum  under  the  Statute  of  Frauds, 
so  it  is  under  the  later  statute.  Now  the  Statute  of  Frauds  requires  a 
note  or  memorandum  of  the  terms  of  the  bargain ;  but  that  is  all :  a 
party  is  not  bound  to  go  beyond  what  he  has  agreed  on  and  signed ; 
his  antagonist  is  not  allowed  to  set  up  a  price  which  has  not  been 
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agreed  on ;  and  that  is  the  result  of  the  case  of  Elmore  v.  Kingscote, 
where  a  specific  jDrice  having  been  agreed  on  the  vendor  was  not 
allowed  to  proceed  upon  a.  qua iitwa  meruit ;  and  according  to  the 
same  principle  a  part}'  cannot  insist  on  a  specific  price  where  none 
has  been  agreed  on.  If  so,  the  question  is  whether  such  a  bargain  is 
one  that  could  have  been  enforced  before  the  Statute  of  Frauds ;  and 
without  doubt  it  could  have  been  so  enforced.  Xow  that  statute 
requires  no  more  than  that  the  bargain,  such  as  it  is,  should  be 
reduced  to  writing;  and  that  having  been  done  here,  the  first  objection 
falls  to  the  ground. 

Then,  secondly,  did  the  order  jjroduced  in  evidence  constitute  the 
contract  for  the  carriage  which  the  defendant  rejected  ?  Taking  it  in 
conjunction  with  the  defendant's  letter,  written  after  he  had  seen  the 
carriage  complete,  and  desiring  his  bill  for  the  same,  it  is  clear  that 
the  carriage  was  the  result  of  that  contract.  It  seems  to  me  therefore 
that  there  is  no  variance ;  and  there  Ijeing  a  sufiicient  memorandum  of 
the  bargain  under  the  Statute  of  Frauds,  the  rule  must  be  discharged. 

Mule  discharged. 


HAWES   AND   AxoTHER  V.   FORSTER   awo  Anothee. 
At  Guildhall,  coram  Lord  Denman,  July  3,  1834. 

[Reported  in  1  Moody  S/-  Robinson,  368.] 

Assumpsit  to  recover  the  sum  of  £3'20,  being  the  amount  of  dam- 
ages sustained  by  the  plaintiffs  by  the  non-delivery  of  oil  on  the  30th 
of  June,  1831,  pursuant  to  contract. 

Plea,  general  issue. 

This  was  the  second  trial  of  the  action.  On  the  first  trial  (which 
took  place  before  Ld.  C.  J.  Denman  and  a  special  jury  at  the  London 
sittings  after  Michaelmas  term,  183-2),  it  appeared  that  the  oil  had  been 
bought  by  the  plaintiffs  of  the  defendants  through  Mr.  Wright,  one 
of  the  sworn  brokers  of  the  city  of  London.  The  plaintifis  on  that 
occasion  put  in  the  bought  note,  which  was  in  the  following  terms :  — 

Bought  for  Messrs.  B.  T.  and  W.  Hawes,  of  Messrs.  Forster  and  Smith,  from 
80  to  100  tons  of  palm  oil  of  merchantable  quality,  free  from  dirt  and  water,  at 
£26  per  ton,  payable  per  cash,  &c.  The  above  oil  warranted  to  arrive  on  or 
before  the  30th  of  June  (current),  ex  Premier,  Fullerton,  Cape  Coast.  Custom- 
ary allowances.  Thomas  Wright,  Broker. 

London,  27th  of  May,  1831. 

And  Mr.  Wright,  being  called  by  the  plaintiffs  and  having  proved 
his  being  employed  by  the  defendants  to  sell  the  oil,  said  that  he  made 
and  signed  an  entry  of  the  contract  in  his  broker's  book;  that  the 
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bought  note  was  ■written  by  his  oleiii,  and  signed  by  himself;  that  the 
entry  was  made,  and  the  bought  and  sold  notes  written  and  sent  to 
the  respective  parties  on  the  same  evening,  but  whether  the  entry  or  the 
notes  were  first  written  he  could  not  say. 

The  plaintiflis  proved  that  on  the  day  mentioned  in  the  bought  note 
(30th  of  June)  they  required  the  defendants  to  deliver  the  oil ;  and 
that,  default  being  made,  they  had  bought  other  oil  at  an  advanced 
price.  The  sold  note  was  not  called  for  by  the  plaintiffs  on  the  trial ; 
whereupon 

Campbell,  S.  G.,  for  the  defendants,  submitted  that  the  plaintiffs  must 
be  nonsuited.  It  was  the  universal  usage  to  produce  both  the  bought 
note  and  the  sold  note  ;  and  there  was  no  evidence  of  a  binding  con- 
tract between  the  parties  without  producing  the  two  instruments  and 
shewing  their  corresp)ondence  with  each  other. 

Sir  J.  Scarlett,  for  the  plaintifi".  The  bought  note  which  has  been 
produced  by  the  plaintiffs  is  evidence  of  a  contract  signed  by  Mr. 
Wright,  who  is  proved  to  be  the  agent  of  the  party  charged  therewith. 
It  is  not  necessary  for  the  plaintifis  to  go  further. 

Denman,  Ld.  C.  J.,  was  of  opinion  that  the  plaintiffs  were  not  called 
upon  to  give  any  evidence  of  the  sold  note  delivered  by  the  broker  to 
the  defendants. 

Gamphell,  S.  G.,  then  offered  to  produce  the  broker's  book,  accord- 
ing to  which  (as  he  suggested)  the  defendants  were  not  to  be  bound 
by  the  contract  unless  the  ship  mentioned  in  the  bought  note  should 
arrive  by  the  30th  of  June.  And  he  contended  that  the  entry  in  the 
broker's  book  formed  the  original  contract ;  the  bought  and  sold  notes 
being  in  fact  only  minutes  of  the  contract  furnished  by  the  broker  to 
the  two  parties.  And  he  cited  Heyman  v.  Neale,^  Grant  v.  Fletcher,^ 
Goom  w.Aflalo.^ 

Sir  J.  Scarlett,  contra,  relied  upon  the  case  of  Thornton  v.  Meux '  as 
the  last  authority  ujjon  the  subject,  distinctly  shewing  that  the  entry 
in  the  broker's  book  is  not  admissible  in  evidence  to  contradict  the 
bought  note. 

Denman,  Ld.  C.  J.  I  am  of  opinion  that  the  plaintiffs  have  proved 
a  contract  by  producing  the  bought  note  signed  by  Mr.  Wright,  and 
shewing  that  person  to  have  been  the  agent  engaged  by  the  defendants 
to  dispose  of  the  oil.  It  is  not  shewn  that  the  sold  note  delivered  to 
the  defendants  differed  from  the  bought  note  delivered  to  the  plain- 
tiffs: had  that  been  shewn  to  be  the  case,  it  would  have  been  very 
material ;  but  in  the  absence  of  all  proof  of  that  nature  I  am  clearly 
of  opinion  that  I  must  look  to  the  bought  note,  and  to  that  alone,  as 
the  evidence  of  the  terms  of  the  contract ;  the  defendants  shall  how- 
ever have  leave  to  move  for  a  nonsuit. 

1  2  Campb.  337.  2  5  B.  &  C.  436.  3  6  B.  &  C.  117. 

*  M.  &  M.  43. 
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The  evidence  was  rejected ;  and  under  the  direction  of  his  Lordship 
the  jury  returned  a  verdict  for  the  plaintiffs. 

In  Hilary  term  following,  Gamphell^  8.  G.-,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered  on 
the  ground  of  the  non-production  of  the  sold  note ;  or  else  why  a  new 
trial  should  not  be  granted  on  the  ground  that  the  entry  in  the  broker's 
book  formed  the  contract,  and  that  such  book  ought  therefore  to  have 
been  received  as  evidence  for  tlie  defendants  on  the  trial. 

The  rule  as  to  the  nonsuit  was  discharged  ;  but  the  rule  for  a  new 
trial  was,  after  argument  and  time  taken  by  the  court  for  consideration, 
made  absolute ;  the  Lord  Chief  Justice  saying  that  the  court  doubted 
whether  the  case  involved  any  point  of  law  at  all,  and  whether  it 
did  not  rather  turn  upon  the  custom,  viz.,  how  the  broker's  book  was 
treated  by  those  who  dealt  with  him.  Looking  to  the  importance  of 
the  question  the  court  thought  it  fit  to  let  it  undergo  fiirther  consider- 
ation in  order  that  evidence  might  be  given  as  to  the  usage  of  trade  in 
the  city;  and  his  Lordship  added  that,  if  it  were  deemed  matter  of 
law,  it  -s^'ould  be  better  to  tender  a  bill  of  exceptions ;  if  matter  of 
fact,  to  let  the  opinion  of  the  jury  be  taken  upion  it. 

The  case  accordingly  now  came  down  for  a  second  trial ;  and  on  this 
occasion  the  plaintiffs  (after  putting  in  the  bought  note  and  examining 
the  broker  to  tlie  same  effect  as  on  the  former  trial)  called  upon  the 
defendants  after  due  notice  to  produce  the  sold  note :  it  was  accord- 
ingly produced,  and  corresponded  with  the  bought  note  already  set 
forth.  The  plaintiffs  then  called  several  of  the  most  eminent  mer- 
chants in  the  cit}-,  all  of  whom  concurred  in  declaring  that  they  had 
never  known  any  instance  where  the  broker's  book  had  been  refeiTed 
to,  and  that  they  alwa3's  looked  to  the  bought  and  sold  notes  as  the 
contract;  and  some  of  them  added  that,  if  the  broker's  bought  or  sold 
note  (as  the  case  might  be)  were  not  consonant  with  their  directions 
to  the  broker,  they  returned  it. 

For  the  defence,  the  broker's  book  was  produced ;  and  the  entry 
respecting  the  transaction  in  question  was,  without  opposition,  read. 
It  agreed  with  the  bought  and  sold  notes  excepting  that,  instead  of 
the  words,  "  The  above  oil  Avarranted  to  an-ive  on  or  before  the  30th  of 
June,  ex  Premier,  Fullerton,  Cape  Coast,"  the  words  in  the  broker's 
book  were,  " If  the  aboAe  do  not  arrive  on  or  before  the  30th  of  June, 
this  contract  to  be  void."  The  defendants  did  not  call  witnesses  to 
rebut  the  evidence  given  by  the  idaintiffs  as  to  the  usage ;  but  they 
produced  a  copy  of  the  regulations  made  in  the  year  1818  by  the  Court 
of  Aldermen  for  the  conduct  of  sworn  brokers,  and  which  regulations 
were  proved  to  have  been  generally  circulated.^ 

1  According  to  these  regulations  the  broker  is  directed  to  enter  all  contracts  on  the 
day  of  the  making  thereof,  &c.,  and  deliver  a  contract  note  to  both  buyer  and  seller, 
or  either  of  them,  within  twenty-four  hours  after  request,  containing  therein  a  true 
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LoED  Dbnman,  C.  J.,  in  summing  up  the  case  said  to  the  jury :  "  The 
only  question  before  you  is,  whether  the  bought  and  sold  notes  consti- 
tuted the  contract ;  or  whether  the  entry  in  the  broker's  book,  which 
in  this  case  differed  from  the  bought  and  sold  notes,  constituted  it.  I 
have  on  a  former  occasion  expressed  my  own  opinion  to  be  that  in 
point  of  law  the  note  delivered  by  the  broker  to  the  party  is  the  real 
contract ;  that  is  still  my  opinion :  but  it  has  been  thought  better  that 
the  point  should  be  submitted  to  you  simply  as  a  matter  of  fact ;  that 
you  may  say  which,  according  to  the  usage  of  trade  in  this  city,  has 
been  the  blading  contract,  —  the  broker's  book  or  the  bought  and  sold 
notes.  If  the  evidence  has  satisfied  you  that,  according  to  the  usage 
of  trade,  the  bought  and  sold  notes  are  the  contract  (and  the  evidence 
adduced  before  you  to  shew  that  they  are  so  considered  has  not  been 
met  by  any  contradictory  evidence  from  the  other  side),  then  you  will 
find  your  verdict  for  the  plaintiffs.  Verdict  for  the  plaintiffs. 

Campbell,  A.  Q.,  applied  for  leave  to  tender  hereafter  a  bill  of  excep- 
tions to  the  direction  of  the  Lord  Chief  Justice  to  the  jury  that  they 
were  to  find  for  the  plaintiffs  if  they  thought  that,  according  to  the 
usage,  the  bought  and  sold  notes  constituted  the  contract.  Such  leave 
was  accordingly  given ;  but  the  defendants  have  since  submitted  to  the 
verdict,  and  paid  the  damages  and  costs. 


JOHNSON  AND   Others  v.  DODGSON. 
In  the  Exchequer,  Trinity  Term,  1837. 

[Rejicyrted  in  2  Meeson  Sf  Welshy,  653.] 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Plea,  non  assumpsit.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the 
London  sittings  after  last  Hilary  term,  it  appeared  that  the  action  was 
brought  to  recover  the  sum  of  £246  19s.  9d,  being  the  price  of  thirty-one 

copy  of  such  entry ;  and  shall,  upon  demand  being  made  by  buyer  or  seller,  shew  such 
entry  to  them,  to  manifest  and  prove  the  truth  and  certainty  of  such  contract.  The 
bond  executed  by  brokers  has,  since  these  regulations,  been  conditioned  for  their 
making  their  entries,  &c.,  in  the  manner  pointed  out  in  the  regulations :  before  the 
making  of  these  regulations,  the  broker  was  only  required  to  enter  the  contract  in  his 
book  within  three  days  after  it  was  made. 

These  regulations  were  made  in  consequence  of  the  report  of  a  committee  of  the 
corporation  of  London,  appointed  on  the  7th  of  March,  1815,  to  inquire  into  the  prac- 
tice and  general  conduct  of  the  brokers  of  the  city.  The  report  of  the  committee 
will  be  found  to  embrace  the  whole  history  of  the  brokers  of  London. 
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pockets  of  Sussex  hops  sold  by  the  plaintiffs,  hop  merchants  in  London, 
to  the  defendant,  a  hop  merchant  in  Leeds,  under  the  following  circum- 
stances :  — 

The  plaintiffs'  traveller,  one  Morse,  called  on  the  defendant  at  Leeds 
with  some  samples  of  hops,  and  agreed  with  him  for  the  sale  of  the 
hops  in  question.  The  defendant  then  wrote  the  following  memoran- 
dum in  a  sample-book  of  his  own,  which  he  retained  in  his  own  posses- 
sion :  — 

Leeds,  19th  October,  1836. 
Sold  John  Dodgson 

27  pockets  Playsted,  1836,  Sussex,  (a)  103s. 

The  bulk  to  answer  the  sample. 
4  pockets  Selme,  Beckley's,  fa)  95s. 
Samples  and  invoice  to  be  semper  Rockingham  coach. 
Payment  in  bankers'  at  two  months. 

Signed  for  Johnson,  Johnson,  &  Co. 

D.  Morse. 

The  signature  was  added  at  the  defendant's  request  by  Morse.  On 
the  same  evening  the  defendant  wrote  to  the  plaintiffs  the  foUomng 
letter : — 

Leeds,  Wodne=ilayevening,  19th  October,  1836. 
Gentlemen,  — Please  to  deliver  the  27  pockets  Playsted,  and  the  4  pockets 
Selmes,  1836,  Sussex,  to  Mr.  Robert  Pearson  or  bearer,  to  be  carted  to  Stan- 
ton's wharf:    20  pockets  of   Playsted  to  be  forwarded   per  first  ship,  and  the 
remaining  11  pockets  per  the  second  ship,  and  you  will  oblige,  gentlemen. 

Your  most  obedient,  John  Dodgson. 

Bulk  samples  were  sent  pursuant  to  the  contract  by  the  Rockingham 
coach,  and  reached  Leeds  on  the  i^4th  of  October,  but  were  returned  by 
the  defendant  as  not  answering  the  samples  by  whicli  he  bought  from 
Morse.  There  was  much  conflicting  evidence  as  to  whether  there  had 
or  had  not  been  a  substitution  of  inferior  samples  in  lieu  of  the  genuine 
ones  :  that  question  A\-as  left  to  the  jury,  who  found  it  in  favor  of  the 
plaintiffs.  'For  the  defendant  it  was  objected  that  there  was  no  .suf- 
ficient memorandum  of  the  contract  in  writing  to  satisfy  the  Statute  of 
Frauds;  the  entry  in  the  defendant's  book  not  being  signed  by  him, 
and  his  sulisequent  letter  not  referring,  as  it  was  contended,  in  suf- 
ficiently exjiress  terms  to  that  entry  as  th:it  it  might  be  connected  with 
it.     This  point  was  reserved,  and  accordingly  in  Easter  term 

Cressioell  ohtzdncil  a  n\h  nisi  tor  entering  a  nonsuit ;  against  which 
Thesiger  (with  whom  were  Eric  and  HJcans)  now  shewed  cause. 
The  entry  in  the  defendant's  book,  being  written  by  the  defendant 
himself  and  signed  by  the  plaintiffs'  agent,  constituted  of  itself  a 
complete  contract  so  as  to  satisfy  the  statute.  It  is  clear  that  it 
matters  not  in  what  part  of  the  document  the  signature  ajipears.    In 
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Saunderson  v.  Jackson  ■^  a  bill  of  parcels,  in  which  the  vendor's  name 
was  printed,  delivered  to  the  vendee  at  the  time  of  an  order  for  the 
delivery  of  goods,  was  considered  to  be  a  sufficient  memorandum  of 
the  contract  within  the  statute.      So  in  Schneider  v.  ISTorris  '^  a  bill 
of  parcels  in  which  the  vendor's  name  was  printed,  and  that  of  the 
vendee  written  by  the  vendor,  was  held  sufficient.    But  at  all  events 
the  subsequent  letter  of  the  defendant  clearly  refers  to  this  contract ; 
and  being  connected  with  it,  the  two  together  beyond  doubt  con- 
stitute a  sufficient  note  of  the  contract  within  the  statute.     It  may  be 
conceded  that,  if  its  application  to  the  particular  contract  be  doubtful, 
it  cannot  be  pieced  out  by  parol  evidence.     But  it  is  impossible  to 
doubt  that  the  defendant,  when  on  the  same  day  he  speaks  of  the 
27  pockets  Playsted  and  4  pockets  Selmes,  is  referring  to  the  sub- 
ject-matter of  this   particular  contract.      In   Allen   v.   Bennet  ^   the 
agent  of  the  seller  had  written  in  a  book  of  the  buyer  an  order  for 
50  barrels   of  rice   at  a  certain   price,    and  shortly   afterwards    two 
several   similar   orders   for   12    cwt.  and  for  8  cwt.  of  tobacco,   but 
not  naming   the  buyer ;   and    it  was   held  that  a  subsequent  letter 
from  the  buyer  to  the  seller  in  which  he  said,  "  The  8  cwt.  of  fine 
shag  tobacco  I  wish  immediately  forwarded,  as  I  have  sold  it  and  it 
is  wanted;   I  likewise  want  the  invoice  of  the   rice  and  the  other 
tobacco,"  might  be  connected  with  the  orders  so  as  to  make  a  com- 
plete contract  within  the  statute.     The  present  case  is  a  stronger  one 
than  that.    In  Jackson  v.  Lowe*  the  buyer  wrote  to  the  sellers  as 
follows :  "  I  give  you  notice  that  the  corn  you  delivered  to  me  in  part 
perfoimance  of  my  contract  with  you  for  100  sacks  of  good  English 
seconds  flour,  at  45s.  per  sack,  is  of  so  bad  a  quality  that  I  cannot  sell 
it.    The  sacks  of  flour  are  at  my  shop,  and  you  will  send  for  them, 
or  I  shall   commence  an   action."      The   sellers    answered  by   their 
attorney   that    "Messrs.  L.  and  L.  considered   they   had   performed 
their  contract,"  &c. ;  and  it  was  held  that  the  jury  were  warranted  in 
concluding   that    both    documents    referred    to    the    same    contract, 
and  therefore   constituted   together  a  sufficient  memorandum   of  it. 
[Paeee,  B.     That  case  is  stronger  than  this,  because  there  the  sellers' 
letter  distinctly  refers  to  the  buyer's.]     But  there  is  a  further  question, 
whether  there  has   not  been    an  acceptance   of  the  goods   by  the 
defendant.      If  the  bulk  answered  the   samples   (as   the  jury  have 
found),  the  delivery  of  the  bulk  samples  to  the  carrier  would  be  a 
complete  delivery  of  the  hops.     [Paeke,  B.     How  can  you  say  that 
there  was  an  acceptance  when  the  defendant  expressly  says  he  will 
not  accept?     The  delivery  to  the  carrier  may  be  a  delivery  to  the 
defendant,  but  the  acceptance  of  the  carrier  is  not  an  acceptance  by 
him.    The  old  cases,  in  which  it  had  been  said  that  a  receipt  by  a 

1  2  Bos.  &  P.  238.  2  2  M.  &  Sel.  286.  '  3  Taunt.  169. 

«  1  Bin'g.  9,  7  Moore,  219. 
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carrier  was  an  acceptance  to  satisfy  the  statute,  were  overruled  by 
Howe  V.  Palmer  ^  and  Hanson  v.  Armitage."  Loeb  Abingee,  C.  B. 
If,  to  take  the  strongest  case,  the  purchaser  sent  his  own  servant 
for  the  goods,  and  when  they  were  brought  sent  them  back  as  not 
answering  the  contract,  he  could  not  be  said  to  accej^t  them.J 

Lastly,  there  being  no  plea  but  that  of  the  general  issue,  the 
defendant  was  precluded  from  taking  the  objection  that  there  was  no 
note  in  writing  within  the  Statute  of  Frauds.  The  enactment  of  the 
17th  section  is  that  no  contract  for  the  sale  of  goods  for  £10  or 
upwards  shall  be  good  excejot  there  be  some  note  or  memorandum 
of  the  contract  in  wiiting,  &c.  That  is  equivalent  to  saying  that  the 
contract  shall  otherwise  be  void.  But  the  new  rule  ^  expressly  directs 
that  all  matters  which  shew  the  transaction  to  be  void  or  voidable  in 
point  of  law  shall  be  sjiecially  pleaded.  And  the  Court  of  Common 
Pleas  accordingly  so  determined  a  similar  question  in  Barnett  v. 
Glossopj.*  [Paeke,  B.  Sujjpose  it  were  a  declaration  for  an  estate 
bargained  and  sold,  would  it  not  be  competent  to  the  defendant  under 
the  general  issue  to  shew  that  there  had  been  no  conveyance  ?  Loed 
Abingee,  C.  B.  When  by  law  you  cannot  make  a  particular  contract 
except  ill  writing,  to  deny  the  writing  is  to  deny  the  contract.  Unless 
you  have  very  little  confidence  in  your  first  point  you  had  better  not 
press  this.  We  will  hear  Mr.  Cresswell ;  and  if  it  become  necessary,  we 
will  afterwards  hear  you  on  this  j)oint.] 

Cresstcell  and  Wiffkiman,  in  sujjjjort  of  the  rule.  First,  the  entry 
in  the  defendant's  book  was  not  of  itself  a  sufBeient  memorandum 
of  the  contract.  There  is  no  case  in  which  the  party  has  been 
charged  by  any  such  entry,  unless  he  professed  to  introduce  his  own 
signature  as  binding  himself  If  he  writes,  "  I,  A.  B.,  agree,"  &c.,  he 
avowedly  introduces  his  own  name  as  the  party  agreeing  and  bound. 
The  cases  cited  on  the  other  side  are  distinguishable :  those  were 
cases  of  documents  which  the  party  charged  had  delivered  over  to 
the  other  contracting  party.  [PjUike,  B.  The  handing  over  of  the 
document  was  used  merely  to  shew  the  recognition  by  the  party  of 
the  particular  mode  of  signature.]  Here  all  is  done  dii'erso  intuitu. 
The  document  is  signed  by  the  plaintifls'  agent  for  their  protection, 
not  by  the  defendant  as  a  party  to  be  charged.  There  is  not  a  word 
intimating  that  he  has  bought :  the  operative  part  is  the  signature  of 
Morse,  whereby  he  says  on  behalf  of  his  employers  that  they  have 
sold.  Suppose  the  defendant  had  simply  made  a  memorandum  in  his 
own  book  that  on  such  a  day  the  plaintiffs  sold  to  him :  would  that  he 
sufficient?  [Paekb,  B.  If  he  meant  it  to  be  a  memorandum  of 
the  contract  between  the  parties,  it  would ;  not  so,  if  he  meant  it 
to  be  a  mere  memorandum  to  be  kept   by   him  for  himself.]     In 

1  3  B.  &  Aid.  321.  2  5  B.  &  Aid.  559. 

3  H.  T.  4  Will.  4,  Assumpsit,  3.  *  1  Bing.  N.  C.  633, 1  Scott,  621. 


SECT.  VI.]  JOHNSON  V.    DODGSON.  417 

Saunderson  v.  Jackson,  Lord  Eldon  did  not  expressly  hold  the  bill  of 
particulars  alone  sufficient,  but  only  by  the  addition  of  the  subsequent 
document  referring  to  it.  This  is  like  the  case  of  taking  a  sold  note 
without  the  exchange  of  a  counter  bought  note. 

Secondly,  the   defendant's   letter  contains  no  certain  reference  to 
this  particular  contract.      Jackson  v.  Lowe  and  Allen  v.  Bennet  are 
distinguishable.    The  latter  case  however  decided  that  it  could  not  be 
assumed  to  be  the  purchaser's  order,  though  it  was  entered  in  his 
book:   that   shews   that   every   thing  required  by  the   statute   must 
specifically  appear  to  have  been  complied  with.     This  letter  has  no 
reference  to  any  price,  or  time  for  delivery,  or  period  of  payment.     If 
it  had  said,  "  the  hops  for  which  I  bargained  with   your   traveller 
to-day,"  there  would  have  been  a  distinct  reference  to  the  particular 
transaction.      The   certainty  of  the  reference  must  be  such  as  will 
exclude  the  court  from  the  necessity  of  inquiring  by  parol  evidence 
what  particular  contract  the  document  refers  to.''    Here  parol  evidence 
must  be  introduced  to  shew  that  there  was  only  one  such  contract. 
[LoED  Abingee,  C.  B.     The  statute  does  not  absolutely  exclude  parol 
evidence :  it  only  requires  that  there  shall  be  a  note  of  the  contract 
in  writing,  in  order  to  exclude  fraud  or  mistake  as  to  its  terms.]     If 
the  document  point  specifically  to  any  particular  contract  as  made, 
the  court  may  inquire  by  parol  whether  such  contract  was  made  in 
fact.    But  suppose  the  letter  were  merely  in  these  terms,  "  Please  to 
deliver  the  hops  to  A.  B. :"  if  parol  evidence  be  admissible  here,  so 
would  it  also  there.      The  question  would  arise.  What  hops  ?    then 
evidence  is  let  in  of  the  purchase  of  these  particular  hops.     It  would 
he  impossible  to  draw  the  line  as  to  what  might  or  might  not  be 
supplied  by  parol  evidence.     It  has  been  decided  under  Lord  Tenter- 
den's  Act  that  a  letter  fi-om  the  party  charged  must  refer  specifically 
to  the  particular   debt,  in   order   to  take   it  out  of  the   Statute  of 
Limitations.^      [Paeke,    B.      That    is    questionable.      Lechraere   v. 
Fletcher.^]     Unless  the  subsequent  document  refers  in  specific  terms 
to  the  former  one  it  cannot  become  part  of  it  so  as  to  constitute  it  a 
sufiicient  contract  in  writing. 

LoED  Abingee,  C.  B.  I  think  this  is  a  very  clear  case.  If  it  rested 
upon  the  question  as  to  the  recognition  of  the  contract  by  the  letter 
there  might  have  been  some  doubt,  although  even  upon  that  I  should 
have  thought  the  reference  to  the  only  contract  proved  in  the  case 
suificient.  Bu^t  on  the  other  point  it  really  seems  to  me  one  of  the 
strongest  cases  that  have  occurred.  The  Statute  of  Frauds  requires 
that  there  should  be  a  note  or  memorandum  of  the  contract  in  writing 
signed  by  the  party  to  be  charged.     And  the  cases  have  decided  that, 

1  See  Hinde  v.  Whitehouse,  7  East,  558. 

2  See  Kennett  v.  Milbank,  1  M.  &  Scott,  102,  8  Bing.  38. 

3  1  Cr.  &  M.  623. 
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although  the  signature  be  in  the  beginning  or  middle  of  the  instru- 
ment, it  is  as  binding  as  if  at  the  foot  of  it ;  the  question  being  always 
open  to  the  jury  whether  the  party  not  having  signed  it  regularly  at 
the  foot  meant  to  be  bound  by  it  as  it  stood,  or  whether  it  was  left  so 
unsigned  because  he  refused  to  complete  it.  But  when  it  is  ascer- 
tained that  he  meant  to  be  bound  by  it  as  a  complete  contract,  the 
statute  is  satisfied,  there  being  a  note  in  writing  shewing  the  terms  of 
the  contract  and  recognized  by  him.  I  think  in  this  case  the  requisi- 
tions of  the  statute  are  fully  complied  with.  The  written  memoran- 
dum contains  all  the  terms  of  the  contract :  it  is  in  the  defendant's  own 
handwriting,  containing  his  name ;  and  it  is  signed  by  the  plaintiffi 
through  their  agent. 

Paeke,  B.  I  am  of  the  same  opinion,  and  think  this  was  a  suffi- 
cient memorandum  in  writing.  The  defendant's  name  was  contained 
in  it  in  his  own  handwriting,  and  it  was  signed  by  the  plaintiffs.  The 
point  is  in  effect  decided  by  the  cases  of  Saunderson  v.  Jackson  and 
Schneider  v.  Norris.  There  the  bills  of  parcels  were  held  to  be  a  suffi- 
cient memorandum  in  writing,  it  being  proved  that  they  were  recog- 
nized by  being  handed  over  to  the  other  party.  Here  the  entry  was 
written  by  the  defendant  himself,  and  required  by  him  to  be  signed  by 
the  plaintiffs'  agent.  That  is  amply  sufficient  to  shew  that  he  meant 
it  to  be  a  memorandum  of  contract  between  the  parties.  If  the 
question  turned  on  the  recognition  by  the  subsequent  letter,  I  own  I 
should  have  had  very  considerable  doubt  whether  it  referred  suffi- 
ciently to  the  contract :  it  refers  to  the  subject-matter,  but  not  to  the 
specific  contract.  But  it  is  unnecessary  to  give  any  opinion  upon  that, 
because  on  the  former  point  I  think  there  is  a  sufficient  note  in 
writing. 

BoLLAND,  B.  I  am  of  the  same  opinion,  —  that  the  entry  made  by 
the  defendant  was  a  sufficient  memorandum  in  writing ;  and  if  it  were 
necessary  to  decide  the  other  point,  I  should  also  be  inclined  to  think 
the  letter  sufficiently  connected  with  the  contract. 

JRule  discharged. 


STEAD  V.  DAWBER  and   STEPHENSON. 

In  the  Queen's  Bench,  May  7,  1839. 

[Reported  in  10  Adolphus  §•  Ellis,  57.] 

Assumpsit.  The  declaration  stated  that  the  plaintiff  heretofore,  to 
wit,  10th  May,  1836,  at  the  special  instance,  &c.,  bargained  for  and 
agreed  to  buy  of  the  defendants,  and  the  defendants  then  bargained 
for  and  agreed  to  sell  to  plaintiff  a  sloop-load  of  about  400  quarters  of 
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ground  bones  of  good  merchantable  quality,  at  16s.  6c?.  a  quarter,  free 
on  board,  to  be  delivered  on  the  20th  to  the  22d  then  instant ;  payment 
by  acceptance  three  months  from  delivery ;  that  afterwards  and  before 
the  said  22d  day  of  May,  to  wit,  17th  May,  plaintiff,  at  the  special 
instance,  &c.,  gave  time  to  defendants  for  the  delivery  of  the  said  sloop- 
load  of  ground  bones  until  the  24th  day  of  the  said  month  of  May : 
and  although  plaintiff  hath  always  from  the  time  of  the  making  the 
said  contract  hitherto  been  ready  and  willing  to  accept  and  receive 
from  defendants  the  said  sloop-load,  &c.,  and  to  pay  for  the  same  at 
the  rate  or  price  and  in  manner  aforesaid,  whereof  defendants  during 
all  the  time  aforesaid  had  notice,  and  were,  to  wit,  on  24th  May, 
requested  by  and  on  behalf  of  plaintiff  to  deliver  to  him  the  said  sloop- 
load  of  ground  bones,  yet  defendants  not  regarding  their  said  contract, 
but  contriving,  &c.,  did  not  nor  would  upon  the  said  24th  day  of  May, 
or  at  any  time  or  times  whatsoever,  deliver  to  plaintiff  the  said  sloop- 
load,  &c.,  or  any  part  thereof,  but  wholly  refused,  &c. :  whereby  plain- 
tiff hath  wholly  lost  and  been  deprived  of  the  advantage  which  he 
would  have  derived  from  the  performance  of  the  said  contract,  and 
hath  lost  and  been  deprived  of  profits  which  might  and  otherwise 
would  have  accrued  to  him  from  the  delivery  of  the  said  sloop-load  of 
ground  bones,  the  price  thereof  having  greatly  risen,  (to  wit)  to  the 
extent  of  £1  4s.  Qd.  per  quarter,  between  the  making  of  the  said  agree- 
ment and  the  refusal  of  defendants  to  fulfil  the  same  as  aforesaid. 
Pleas.     1.  Won  assumpsit.     Issue  thereon. 

2.  That  plaintiff  did  not  at  the  special  instance,  &c.,  give  time,  &e., 
in  manner  and  form,  &c. :  conclusion  to  the  country.     Issue  thereon. 

3.  That  defendants  had  no  notice  that  plaintiff  was  ready  and-willing 
to  accept,  &c.,  in  manner  and  form,  &c. :  conclusion  to  the  country. 
Issue  thereon. 

4.  That  the  said  giving  of  time  for  the  delivery  of  the  said  sloop- 
load  of  ground  bones,  in  the  declaration  mentioned,  formed  and  was 
part  and  parcel  of  a  contract  between  plaintiff  and  defendants  for  the 
sale  of  certain  goods,  to  wit,  ground  bones,  for  the  price  of  upwards  of 
£10  sterling  by  defendants  to  plaintiff,  and  that  plaintiff  did  not  accept 
any  part  of  the  said  goods  so  sold  and  actually  receive  the  same,  nor 
did  plaintiff  give  any  thing  in  earnest  to  bind  the  said  bargain  or  in 
part  of  payment,  and  that  no  note  or  memorandum  in  writing  of  the 
said  bargain  was  made  and  signed  by  defendants  or  either  of  them,  or 
their  agent  or  agents  thereunto  lawfully  authorized :  verification.  Rep- 
lication, that  the  said  giving  of  time,  &c.,  was  not  part  of  the  contract 
between  plaintiff  and  defendants  for  the  sale  of  the  said  ground  bones : 
conclusion  to  the  country.     Issue  thereon. 

On  the  trial  before  Alderson,  B.,  at  the  York  spring  assizes,  1837,  the 
plaintiff  put  in  the  following  written  note  signed  on  the  day  of  the 
date  by  the  broker  acting  for  the  plaintiff:  — 


420  STEAD    V.    DAWBER.  [CHAP.   I. 

Hull,  10th  May,  1836. 
Bought  of  Messrs.  Dawber  and  Stephenson,  for  Mr.  William  Stead  of  Boro- 
bridge,  a  sloop-load  of  about  400  quarters  of  ground  bones  of  a  merchantable 
quality,  at  IBs.  M.  a  quarter,  free  on  board,  to  be  delivered  on  the  20th  to  the 
22d  instant.     Payment  by  acceptance  at  three  months  from  delivery. 

Joseph  Dawson,  Brolcer. 

It  further  appeared  that  on  the  17th  of  May  Dawson  told  the 
defendant  Stephenson  that  the  22d  would  fall  on  a  Sunday,  and  asked 
him  if  he  could  deliver  the  bones  on  the  21st :  to  which  Stephenson 
answered,  "  You  had  better  say  Monday  or  Tuesday ; "  and  Dawson 
replied,  "Monday  or  Tuesday.''  The  bones  were  not  sent:  the  price 
was  afterwards  tendered,  and  refused  by  the  defendants.  The  price  of 
bones  had  risen  to  21s.  per  quarter  on  the  24th  May.  Dawson  stated 
in  evidence  that  the  time  for  tlie  delivery  of  the  bills  would  be  enlarged 
to  24th  May  by  the  time  for  delivering  the  goods  being  enlarged  to 
that  day. 

The  defendants'  counsel  contended  that,  the  written  contract  having 
been  varied  b}'  a  verbal  agreement,  there  was  no  complete  written  con- 
tract under  §  17  of  the  Statute  of  Frauds  upon  which  the  plaintiif 
could  recover ;  but  the  learned  judge  being  of  opinion  that  the  effect 
of  the  enlargement  of  the  time  was  not  to  alter  the  contract,  but  only 
to  dispense  with  its  performance  on  the  day  first  named,  directed  a 
verdict  for  the  plaintiff,  giving  leave  to  move  to  enter  a  verdict  for  the 
defendants  on  the  issues  upon  the  first  and  fourth  jjleas.  In  Hilary 
term,  1837,  Alexander  obtained  a  rule  accordingly.^  In  last  Hilaiy 
term^ 

Cre&swell  and  Ifartin  shewed  cause.  The  alteration  as  to  the  time 
of  delivery  formed  no  part  of  the  contract  as  it  was  originally  framed, 
nor  did  it  vary  that  contract :  it  was  merely  a  dispensation  from  per- 
forming part  of  its  terms,  which  prevented  the  plaintiff  from  availing 
himself  of  a  breach  of  that  part :  there  was  therefore  no  necessity 
under  stat.  29  Car.  2,  c.  3,  §  17,  that  any  writing  should  be  given  referring 
to  this  alteration.  The  same  point  was  decided  in  Cuff  v.  Penn  ;  °  and 
'Thresh  v.  Rake  *  is  to  the  same  effect.  Goss  v.  Lord  Nugent  ^  is  inap- 
plicable. There  the  substance  of  the  written  contract  to  make  a  good 
title  to  fourteen  lots  was  varied  bv  the  new  verbal  agreement,  which 
in  effect  substituted  a  contract  to  makp  a  good  title  to  thirteen  only. 
K  the  contract  here  could  not  be  altered  by  verbal  agreement,  tlien  the 
verbal  agreement  forms  no  part  of  the  contract,  and  then  the  issue  on 
the  fourth  plea  must  be  entered  for  the  plaintiff;  and  also  on  that  sup- 
position the  plea  of  non  assumpsit  fails.     Therefore,  either  there  is  no 

1  The  rule  was  also  for  the  reduction  of  damages,  on  grounds  which  became  imma- 
terial by  tlie  decision  of  the  court. 

'i  January  21,  1839.  Before  Lord  Denman,  C.  J.,  Littledale,  Williams,  and  Cole- 
ridge, JJ. 

3  1  M.  &  S.  21.  *  1  Esp.  53.  5  5  B.  &  Ad.  58. 
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variation  of  the  contract,  or  the  contract  as  varied  is  good.  But  in  fact 
the  verbal  agreement  is  no  part  of  the  contract  set  out  in  the  declara- 
tion, which  is  merely  framed  on  the  original  bought  and  sold  note. 
This  shews  the  distinction  between  the  present  case  and  Goss  v.  Lord 
Nugent,^  where  the  declaration  treated  the  verbal  contract  as  incorpo- 
rated in  the  written  one ;  and  the  court  said,  "  The  written  contract  is 
not  that  which  is  sought  to  be  enforced :  it  is  a  new  conti-act  which  the 
parties  have  entered  into."  The  breach  here  is  that  there  was  no 
delivery  at  all :  if  the  defendants  had  proved  a  delivery  on  the  day 
named  in  the  verbal  agreement,  that  would  have  been  an  answer  to 
the  breach  in  the  nature  of  accord  and  satisfaction,  not  of  a  perform- 
ance of  the  contract  declared  upon. 

Alexander  and  Cowling,  contra.  The  declaration  shews  in  the  first 
instance  a  contract  binding  the  defendants  to  deliver  by  the  22d,  and 
the  plaintiff  to  give  an  acceptance  at  three  months  from  tlie  delivery: 
then  it  shews  a  substitution  of  a  new  day  of  delivery,  and  necessarily 
of  a  new  time  for  the  delivery  of  the  acceptance  and  for  its  maturity. 
That  is  a  material  variation  of  the  contract,  and  it  takes  place  on  a 
fi-esh  consideration.  In  the  case  of  sales  of  real  property  under  §  4  of 
the  statute,  time  at  law  is  of  the  essence  of  the  contract ;  and  it  is  so 
in  equity  where  the  value  of  the  thing  sold  may  depend  upon  the  time 
of  performance,  as  here.  1  Sugd.  Vend,  and  Purch.  402  (10th  ed.)  ; 
Wilde  ».  Fort,^  Doloret  v.  Rothschild,^  Rothschild  v.  Hennings.^  [Lit- 
TLEDALE,  J.,  referred  to  Shepherd  v.  Johnson.^]  Cuff  v.  Penn  ^  can 
hardly  be  considered  an  authority  now ;  and  there  a  partial  delivery 
on  a  day  later  than  that  named  in  the  contract  had  been  made  and 
accepted;  and  Lord  Ellenborough  lays  a  stress  on  that  fact.  There 
too  the  action  was  for  not  accepting,  and  the  difficulty  did  not  exist 
which  arises  here  from  the  difference  of  value  at  different  times.  In 
Thresh  v.  Rake '  the  agreement  did  not  require  a  writing  under  the 
Statute  of  Frauds ;  and  the  court  in  Goss  v.  Lord  Nugent  ^  distinguish 
as  to  the  effect  of  varying  a  written  contract  between  written  contracts 
which  might  have  been  enforced  if  only  verbal,  and  those  under  the 
Statute  of  Frauds.  Warren  v.  Stagg  °  perhaps  is  in  favor  of  the  plain- 
tiff, but  that  case  is  inconsistent  with  later  authorities.  The  cases 
under  §  4  of  the  Statute  of  Frauds'apply  in  principle  to  §  17,  and  upon 
§  4  it  is  now  clear  that  a  written  contract  under  the  Statute  of  Frauds 
cannot  be  varied  by  a  verbal  agreement.  Goss  v.  Lord  Nugent,^  Har- 
vey V.  Grabham,'  Stowell  v.  Robinson.^"     Under  §  17  the  courts  have 

1  5  B.  &  Ad.  58.  2  4  Taunt.  334.  3  i  gim.  &  St.  590. 

<  9  B.  &  C.  470 ;  reversing  the  judgment  of  C.  P.  in  Hennings  v.  Rothschild,  4 
Bing.  315. 

5  2  East,  211.     See  Green  v.  Bicknell,  8  A.  &  E.  701. 

6  1  M.  &  S.  21.  '1  Esp.  58. 

8  Cited  in  Littler  v.  HoUand,  3  T.  R.  591.  6  A.  &  E.  61. 

1"  3  New  Ca.  928, 
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enforced  the  provisions  of  the  act  very  scrupulously  with  :i  view  to 
guard  against  the  mischief  which  the  statute  meant  to  obviate,  as  in 
Elmore  v.  Kingscote.^  Bayley,  J.,  appears  to  apply  the  same  rules  of 
interpretation  to  the  two  sections  in  Kenworthy  v.  Schofield.^  Greaves 
y.  Ashlin '  and  Meres  v.  Ansell  *  shew  the  unwillingness  of  the  courts 
to  vary  or  explain  written  contracts  by  oral  testimony. 

Vur.  adv.  vult. 

Lord  Dentvian,  C.  J.,  in  this  terra  (May  7th)  delivered  the  judgment 
of  the  court. 

This  was  an  action  to  recover  damages  for  the  non-delivery  of  a 
cargo  of  bones.  By  the  sold  note  they  were  to  be  shipped  on  the  20th 
to  the  22d  of  May,  and  to  be  paid  for  by  an  acceptance  at  three  months 
from  the  delivery.  The  22d  happened  to  be  on  a  Sunday ;  and  a  con- 
versation taking  place  between  the  defendant  and  the  plaintiff's  agent 
respecting  this,  upon  the  suggestion  of  the  defendant  the  Monday  or 
Tuesday  immediately  following  were  substituted  as  the  days  of  deliv- 
ery. The  agent  who  proved  this  also  stated  that  the  time  for  giving 
the  acceptance  would  in  consequence  be  also  proportionably  enlarged. 
The  main  question  at  the  trial  and  before  us  was,  whether  this  enlarge- 
ment of  the  time  was  an  alteration  of  the  contract  or  only  a  dispensa- 
tion with  its  performance  as  to  time.  The  declaration  after  setting  out 
the  original  contract  stated  that  the  plaintiff,  at  the  special  instance  of 
the  defendants,  gave  them  time  for  the  delivery  to  the  24th  May,  and 
averred  a  demand  on  the  24tli.  The  fourth  plea  alleged  tliat  this  giv- 
ing time  was  parcel  of  a  contract  within  the  Statute  of  Frauds ;  that 
there  was  no  acceptance  wholly  or  in  part,  or  any  earnest  or  part  pay- 
ment ;  and  that  there  was  no  note  or  memorandum  in  writing  of  it ;' 
and  the  replication  traversed  its  being  parcel  of  the  contract. 

The  ])rinriples  on  which  this  case  must  be  decided  are  clear  and 
admitted.  The  contract  is  a  contract  within  the  Statute  of  Frauds,  and 
cannot  be  pro-\-ed,  as  to  any  essential  parcel  of  it,  by  merely  oral  testi- 
mony ;  for  to  allow  sucli  a  contract  to  be  proved  partly  by  writing  and 
partly  by  oral  testimony  would  let  in  all  the  mischiefs  which  it  was  the 
object  of  the  statute  to  exclude.  Many  cases  were  cited  in  the  argu- 
ment on  both  sides,  the  plaintiff's  counsel  relying  chiefly  on  Cuff  v.  Penn,^ 
the  defendants  on  Goss  v.  Lord  Nugent,'^  the  decision  in  which  it  is 
certainly  not  easy  to  reconcile  with  that  in  the  former.  But  it  seems 
to  us  that  we  are  mainly  called  on  to  decide  a  question  of  fact,  —  What, 
namely,  was  the  intention  of  the  parties  in  the  arrangement  come  to 
for  substituting  the  24th  for  the  22d  as  the  day  of  delivery :  did  they 
intend  to  substitute  a  new  contract  for  the  old  one,  the  same  in  all 
other  respects,  except  those  of  the  day  of  delivery  and  date  of  the 

1  5  B.  &  C.  583.  2  2  B.  &  C.  946,     See  p.  947.  a  3  Campb.  426. 

<  3  Wils.  276.  5  1  M.  &  S,  21.  «  5  B.  &  Ad.  58. 
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accepted  bill,  with  the  old  one  ?  Where  the  variation  is  so  slight  as 
in  the  present  case,  and  the  consequences  so  serious,  the  mind  comes 
reluctantly  to  this  conclusion ;  and  this  reluctance  is  increased  by  con- 
sidering in  how  inany  instances  of  written  contracts  within  the  Stat- 
ute of  Frauds  slight  variations  are  made  at  the  request  of  one  or  other 
of  the  parties,  without  the  least  idea  at  the  time  of  defeating  the  legal 
remedy  or  the  original  contract.  But  the  same  principle  must  he 
applied  to  the  variation  of  a  day  and  a  week  or  a  month ;  and  it  seems 
impossible  to  suppose  that,  when  the  plaintiff  had  agreed  to  substitute 
the  24th  for  the  22d,  either  party  imagined  that  an  action  could  be 
brought  for  non-delivery  on  the  22d,  or  that  the  delivery  on  the  24th 
would  not  be  a  legal  performance  of  the  contract  existing  between 
them. 

It  was  urged  by  the  plaintiff's  counsel  that  the  defendant's  argu- 
ment reduced  him  to  an  inconsistency ;  that  he  alleged  on  the  one 
hand  an  alteration  of  the  contract  by  parol,  and  yet  on  the  other 
asserted  that  such  alteration  by  parol  could  not  be  made.  But  this  is 
in  truth  to  confound  the  contract  with  the  remedy  upon  it.  Inde- 
pendently of  the  statute,  there  is  nothing  to  prevent  the  total  waiver 
or  the  partial  alteration  of  a  written  contract  not  under  seal  by  parol 
agreement,  and  in  contemplation  of  law  such  a  contract  so  altered 
subsists  between  these  parties  ;  but  the  statute  intervenes,  and  in  the 
case  of  such  a  contract  takes  away  the  remedy  by  action.  It  cannot 
he  said  that  the  time  of  delivery  was  not  originally  of  the  essence  of 
this  contract :  the  evidence  shews  that  the  value  of  this  article  was 
fluctuating ;  and  the  time  of  payment  was  to  be  calculated  from  the 
time  of  delivery.  Where  these  circumstances  exist,  it  cannot  in 
strict  reasoning  be  argued,  as  was  said  by  Lord  EUenborough  in  the 
case  of  Cuff  v.  Penn,^  that  the  contract  remained,  although  there 
was  an  agreed  substitution  of  other  days  than  those  originally  speci- 
fied for  its  performance.  Nor  does  any  difficulty  arise  from  the  want 
of  consideration  for  the  plaintiff's  agreement  to  consent  to  the  change 
of  days ;  for  the  same  consideration  which  existed  for  the  old  agree- 
ment is  imported  into  the  new  agreement  which  is  substituted  for  it. 

Putting  therefore  that  construction  on  what  passed  between  these 
parties  which  best  effectuates  their  intention,  and  giving  also  full  effect, 
as  we  ought,  to  the  salutary  provisions  of  the  Statute  of  Frauds,  we 
think  that  this  giving  of  time  was  parcel  of  the  contract,  and  conse- 
quently that  the  verdict  on  the  fourth  plea  should  be  entered  for  the 
defendants.  Hule  absolute  accordingly.'^ 

1  1  M.  &  S.  21. 

2  Compare  Ogle  v.  Vane,  Law  Rep.  2  Q.  B.  275,  3  Q.  B.  272.  — Ed. 
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JACOB   V.  KIKK. 

At  Nisi  Prius,  coram  Parke,  B.,  June  5,  1839. 

[Reported  in  2  Moodi/  ^  Robinson,  221.] 

This  was  an  action  of  assumpsit  for  goods  bargained  and  sold. 
There  was  also  a  count  on  an  account  stated. 

First  plen,  no9i  assumpsit ;  second,  no  note  in  writing  to  satisfy  the 
Statute  of  Frauds ;  and  issue  thereon. 

It  was  proved  that  the  plaintiff  travelled  over  the  country  selHng 
eig-ars,  and  that  on  the  3d  July,  1838,  the  defendant  ordered  of  him 
about  fourteen  pounds  of  cigars  of  different  qualities.  It  was  also 
proved  that  at  the  time  of  the  order  being  given  the  plaintiff  had  not 
the  cigars  in  his  possession,  but  that  it  was  his  habit,  after  having  obtained 
the  orders,  to  send  them  from  a  wholesale  dealer  in  London. 

In  order  to  satisfy  the  Statute  of  Frauds,  the  plaintiff  produced  a 
memorandum  book,  containing  amongst  other  notes  and  orders  the 
following  pencil  entry :  "  Mr.  Kirk,  6  doz.  King's,  6  doz.  Queen's,  at  25s. 
per  lb. ;  2  doz.  others  at  20s.  per  lb. ;  to  Russell  Street,  Manchester. 
Signed  li.  K. ; "  which  signature  was  proved  to  be  in  the  defendant's 
handwriting. 

The  plaintiff's  name  nowhere  appeared  in  the  book ;  nor  was  there 
any  other  evidence  to  connect  the  plaintiff  with  the  order  so  entered, 
save  a  letter  from  the  defendant  in  the  month  of  August  following, 
addressed  to  the  jilaintiff,  stating  that  he  had  received  a  letter  from  the 
plaintiff;  "  that  he  was  sur])rised  at  the  plaintiff's  expecting  him  to 
accept  the  cigars,  which,  instead  of  having  been  sent  in  nine  or  ten 
daj's,  had  not  arrived  in  Manchester  till  the  10th  of  August ;  "  that  he 
therefore  should  not  think  of  accepting  them,  and  refeiTcd  him  to  his 
solicitor.  But  the  letter  did  not  refer  to  the  entry  in  the  above  book. 
This  being  the  plaintiff's  case, 

Er/e,  for  the  defendant,  submitted  that  the  plaintiff  must  be  non- 
suited. The  count  for  goods  bargained  and  sold  was  not  supported  by 
the  e\-ideiice,  but  the  declaration  should  have  been  on  a  special  count 
for  not  accepting,  and  to  that  count  the  Statute  of  Frauds  would  afford 
a  suffi<-ient  defence.  It  is  clear  on  the  authorities  that  the  memoran- 
dum, to  satisfy  the  statute,  must  contain  the  names  of  the  parties  (the 
vendor  and  vendee)  and  tlie  other  terms  of  the  contract.  Here  is  no 
vendor's  name;  for  there  is  nothing  to  connect  the  pencil  entry  in  the 
memorandum  book  with  the  defendant's  letter  of  August :  he  cited 
Champion  v.  Plummer,  1 IST.  R,  252,  to  shew  that  the  connection  between 
the  two  documents  must  be  collected  from  within  the  four  corners  of 
the  instruments  themselves ;  citing  also  Richards  v.  Porter,  6  B.  &  C. 
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438 ;    Cooper  v.   Smith,   15   East,   103 ;    Acebal  v.  Levy,   10   Bing. 
376. 

Piatt  and  Martin,  contra.  The  first  count  is  sustainable;  but  if 
not,  the  declaration  might  be  amended  by  turning  it  into  a  special  count 
for  not  accepting.  With  respect  to  the  Statute  of  Frauds,  the  memo- 
randum and  letter  were  suflReiently  connected,  no  other  contract  hav- 
ing been  suggested  as  existing  between  the  plaintiff  and  defendant  to 
which  the  letter  could  possibly  have  reference. 

Paeke,  B.  My  opinion  is  that  the  first  count  is  not  made  out,  as 
there  was  not  here  a  bargain  for  any  specific  ascertained  chattels ;  but 
with  respect  to  the  application  for  an  amendment,  I  must  say  I  am  dis- 
posed to  open  the  door  for  amendments  as  wide  as  possible.  By  allow- 
ing the  amendment  here,  and  so  giving  the  plaintiff  an  opportunity  of 
bringing  forward  his  real  cause  of  action,  I  consider  I  shall  be  meeting 
the  justice  of  the  case  ;  but  of  course  the  defendant  must  have  time 
for  pleading  de  novo,  and  the  plaintiff  must  pay  the  costs  of  the  day 
and  of  the  amendment.  I  should  greatly  doubt  however  whether  it 
will  be  worth  while  for  the  plaintiff  to  avail  himself  of  these  temis ; 
for  I  am  of  opinion  that  he  cannot  get  over  the  objection  under  the 
Statute  of  Frauds.  My  opinion  is  that  the  letter  ought  clearly  to 
refer  to  the  pencil  memorandum ;  and  that  the  whole  mischief  intended 
to  be  guarded  against  by  the  statute  would  be  incurred,  if  verbal  evi- 
dence were  admitted  to  shew  that  the  documents  must  necessarily  be 
presumed  to  refer  to  each  other. 

The  plaintiff's  counsel,  notwithstanding  this  intimation  of  the  learned 
Baron's  opinion,  requested  to  have  the  amendment  made ;  and  Erie,  for 
the  defendant,  thereupon  elected  to  plead  forthwith;  which  being  done, 
the  defendant  obtained  a  verdict  on  the  ground  that  the  cigars  had 
not  been  sent  within  a  reasonable  time,  as  averred  in  the  amended  count ; 
and  under  the  direction  of  the  learned  Baron  the  defendant  took  a 
verdict  also  on  the  plea  of  the  Statute  of  Frauds. 

Verdict  for  the.  defendant. 


GRAHAM   AND   Others  v.  MUSSOK. 
In  the  Common  Pleas,  June  8,  1839. 

\Bepaned  in  5  Bingham's  New  Cases,  603.] 

AssTTMPsiT  for  goods  sold  and  delivered. 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly,  the  want  of 
a  note  or  memorandum  in  writing  under  the  Statute  of  Frauds,  and 
that  there  was  no  acceptance  of  the  goods. 
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The  plaintiffs  replied  that  there  was  such  note  or  memorandum. 

At  the  trial  before  Tindal,  C.  J.,  a  verdict  was  found  for  the  plain- 
tiffs for  £13'2  9s.  9d.  subject  to  the  opinion  of  the  court  upon  a  case 
which  stated  that 

The  plaintiffs  were  wholesale  grocers  residing  in  London.  On  the 
19th  of  August,  1836,  the  plaintiffs'  traveller  Dyson  called  on  the 
defendant,  who  was  a  grocer  at  Gainsboro',  and  on  the  plaintiffs' 
account  sold  him  thirty  mats  of  sugar,  to  be  sent  to  Fenning's  wharf, 
which  is  a  whaif  on  the  Thames.  At  the  time  of  the  sale  Dyson,  in 
the  presence  and  at  the  desire  of  the  defendant,  made  and  signed  an 
entry  of  the  contract  of  sale  in  a  book  of  the  defendant :  that  book 
was  produced  by  the  defendant  at  the  trial,  and  the  following  is  a  copy 
of  the  entry  in  the  handwriting  of  Dyson:  — 

Of  North  &  Co.'  30  mats  maurs,   at   71s.  —  cash  two  months.     Fenning's 

wharf. 

Joseph  Dyson. 

August  19,  1836. 

The  sugars,  the  price  of  which  amounted  to  £132  3«.  9d.,  were  sent 
by  the  plaintiffs  to  Fenning's  wharf;  and  an  invoice  was  sent  to  the 
defendant,  stating  that  the  goods  were  to  go  by  the  vessel  called  the 
Fanny;  but  while  waiting  for  the  purpose  of  being  forwarded  by  the 
wharfingers  to  the  defendant  they  were  consumed  by  fire. 

The  question  for  the  opinion  of  the  court  was  whether  there  was  a 
sufficient  note  or  memorandum  in  writing  within  the  17th  section  of 
the  Statute  of  Frauds.  If  the  court  should  be  of  that  opinion,  the 
verdict  was  to  stand;  if  not,  a  nonsuit  was  to  be  entered. 

Crompton,  for  the  plaintiffs.  This  is  a  sufficient  memorandum  of  the 
bargain  within  the  17th  section  of  the  Statute  of  Frauds,  29  Car.  2, 
c.  3,  which  requires  a  memorandum  in  writing  of  the  bargain,  signed  by 
the  loarty  to  be  charged  or  his  authorized  agent,  exce23t  where  the 
buj'er  shall  receive  part  of  the  gooils  sold;  for  Dyson  must  be  taken  to 
have  signed  it  as  agent  for  the  defendant,  as  there  is  no  difference  ia 
effect  bet^veen  writing  the  defendant's  name  and  writing  his  own  name 
as  agent  for  the  defendant.  If  he  had  written  the  defendant's  name, 
no  doubt  could  have  arisen  ;  for  though  in  Wright  v.  Dannah''  it  was 
held  that  the  agent  who  signs  must  be  a  third  person  and  not  one  of  the 
contracting  parties,  and  in  Farebrother  v.  Simmons '  that  an  auction- 
eer's signature  is  not  sufficient  where  he  sues  as  one  of  the  parties  to 
the  contract,  those  cases  were  much  doubted  in  Bird  v.  Boulter,* 
where  it  was  held  that  the  entry  of  the  purchaser's  name  in  the  auc- 
tioneer's book  by  the  clerk  of  the  auctioneer  was  sufficient.  Hinde  «. 
Whitehouse,'^  Simon  v.  Motivos,*   and  Rucker   v.   Cammeyer'  have 

1  The  plaintiffs'  firm.     See  Graham  v.  Fretwell,  infra,  p.  433.  —  Ed. 

2  2  Campb.  203.  3  5  B.  &  Aid.  333.  «  4  B.  &  Add.  443. 
6  7  East,  558.                   6  3  Burr.  1921.                    7  1  Esp.  105. 
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established  that  an  auctioneer  or  broker  is  the  agent  of  both  parties,  so 
as  to  bind  the  purchaser  by  his  signature ;  and  in  Hawes  v.  Forster '  it 
was  held  sufficient  for  the  purchaser  to  produce  a  bought  and  sold  note 
signed  by  the  agent  for  the  vendor;  so  that  there  could  be  no  objec- 
tion to  the  defendant's  appointing  the  agent  of  the  plaintiffs  to  act  also 
as  agent  for  himself.  If  a  broker  uses  in  a  contract  only  his  own  name, 
without  disclosing  that  of  his  principal,  it  will  bind  his  principal,  and 
it  may  be  shewn  by  parol  testimony  for  whom  the  contract  is  made. 
Wilson  V.  Hart,^  White  v.  Proctor,'  Kenworthy  v.  Schofiekl,^  Hicks 
V.  Hankin,'  Phillimore  v.  Barry.^  In  Champion  v.  Plunimer '  the 
note  was  signed  by  the  seller  only.  In  Cooper  v.  Smith  °  it  was 
written  in  the  seller's  book,  not  as  here  in  the  buyer's ;  and  though  in 
Allen  V.  Bennet '  the  note  written  in  the  buyer's  book  without  naming 
the  buyer  was  connected  with  him  by  a  subsequent  letter,  yet  accord- 
ing to  the  principle  laid  down  by  Mansfield,  C.  J.,  the  note  written 
here  in  the  buyer's  book  by  an  agent  appointed  by  him  for  that  pur- 
pose ought  of  itself  to  suffice.  The  name  of  the  seller  appears,  and  it 
may  he  shewn  by  parol  testimony  that  the  name  Dyson  was  written 
for  that  of  the  buyer  and  at  his  request. 

Wiffhtman,  for  the  defendant.  The  principle  contended  for  on  the 
part  of  the  plaintiffs  would  introduce  all  the  mischiefs  which  the  Stat- 
ute of  Frauds  was  intended  to  prevent.  If  the  name  of  the  agent  will 
suffice,  at  least  it  must  appear  by  some  writing  that  the  party  signing 
is  an  agent :  there  is  no  case  which  decides  that  the  agency  may  be 
proved  by  parol  testimony.  The  name  of  the  party  to  be  charged  must 
be  in  writing,  or  that  of  his  authorized  agent ;  and  the  agent  may 
prove  by  parol  for  whom  he  contracted ;  but  the  fact  of  agency  must 
appear  in  writing,  where  the  defendant  himself  does  not  sign  the  con- 
tract.   Bartlett  v.  Pickersgill." 

Here  however  Dyson  was  not  the  agent  of  the  defendant  to  bind 
him  to  the  contract :  he  made  the  entry  in  the  defendant's  book  for  his 
convenience  at  the  time,  but  not  as  agent  to  bind  him  to  the  contract. 

CromptO)i,  in  reply.  Bartlett  v.  Pickersgill  turned  on  the  4th  section 
of  the  statute ;  but  in  addition  to  the  cases  already  cited.  Short  v. 
Spackman  ^^  and  Sims  v.  Bond  '^  shew  that  agency  may  be  established 
by  parol  testimony,  though  an  agent  cannot  discharge  himself  by  that 
species  of  evidence.     Jones  v.  Littledale.^' 

TiNDAL,  C.  J.  The  question  to  be  determined  is,  whether  this  note 
is  a  note  or  memorandum  of  the  bargain  within  the  meaning  of  the 
17th  section  of  the  Statute  of  Frauds ;  and  I  am  of  opinion  it  is  not. 

1  1  Mood.  &  Rob.  48.  2  ^  Taunt.  295.  »  4  Taunt.  209. 

<  2  B.  &  C.  945.  5  4  Esp.  114.  6  i  Campb.  513. 

'  1  N.  R.  252.  8  15  East,  103.  »  3  Taunt.  169. 

w  4  East,  577,  note.  "  2  B.  &  Adol.  902.  12  5  B.&  Add.  393. 
13  6  Adol.  &  Ell.  486. 
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The  form  of  the  note  is,  "Of  North  &  Co.  30  mats  maurs,  at  71s.— 
cash  two  months  ;  Fenning's  wharf.     Joseph  Dyson." 

The  first  objection  is  that  the  contract  does  not  disclose  the  name  of 
the  party  to  be  cliarged;  so  that  it  falls  within  the  objection  raised  in 
Champion  v.  Plummer,  where  the  court  held  that  a  note  signed  by  the 
seller  only  is  not  a  sufficient  memorandum  within  the  statute.  The 
answer  made  on  the  part  of  the  plaintiiFs  is  that  the  name  of  Dyson 
appears  at  the  bottom  of  the  note,  and  that  it  must  be  taken  that  he 
was  the  agent  of  the  buyer  :  and  if  such  had  been  the  evidence,  I  am 
far  from  saying  that  such  consequence  would  not  follow  ;  for  it  is  clear 
that  a  contract  may  be  signed  by  an  agent  on  behalf  of  his  principal, 
and  that  his  signature  would  satisfy  the  Statute  of  Frauds ;  but  here 
the  name  of  Musson  the  buyer  is  not  signed  by  Dyson,  and  there  is  no 
evidence  that  Dyson  had  sufficient  authority  to  act  as  his  agent. 
Dyson  was  the  traveller  of  North  :  the  parties  present  are  Dyson  rep- 
resenting North,  and  the  defendant  acting  for  himself:  all  that  passes 
is  that  Dyson  enters  a  contract  on  the  defendant's  book ;  there  is  no 
evidence  that  Dyson  was  to  represent  the  defendant.  It  is  unnecessary 
therefore  to  decide  how  far  parol  evidence  is  admissible  to  establish 
the  fact  of  agency,  because  here  there  is  no  evidence  of  agency  at  all. 
In  Bird  v.  Boulter  the  names  of  both  the  contracting  parties  appeared; 
and  it  was  imi^ossible  to  say  that  the  clerk  of  the  auctioneer,  putting 
down  the  name  of  the  buyer  with  his  assent,  was  not  agent  for  that 
purpose.     Our  judgment  must  be  for  the  defendant. 

Vaughax,  J.  The  plaintiffs'  case  fails  in  their  not  shewing  that 
Dyson  was  the  defendant's  agent :  it  is  unnecessary  therefore  to  enter 
into  the  authorities  which  have  been  cited.  Dyson  was  agent  for  the 
plaintiffs,  and  the  defendant  in  requesting  him  to  make  the  entry  in  his 
book,  probably  sought  to  fix  the  plaintiffs,  but  not  to  appoint  Dyson  as 
agent  for  himself 

CoLTMAN,  J.  I  am  of  the  same  opinion.  It  is  not  desirable  to 
relax  the  prt)-\isions  of  the  Statute  of  Frauds.  I  am  not  prepared  to 
say  that  if  Dyson  had  been  the  clerk  of  Musson,  his  signing  his  own 
name  would  liave  been  a  sufficient  memorandum  of  the  bargain  to 
satisfy  the  statute :  but  Dyson  is  not  the  agent  of  Musson  in  any 
respect;  and  though  if  he  had  signed  the  name  of  Musson  at  Musson's 
request,  the  case  might  have  fallen  within  the  authority  of  Bird  v. 
Boulter,  yet  here  where  he  signs  his  own  name  he  thereby  only  binds 
his  employer  North. 

Eeskine,  J.  I  am  of  the  same  opinion.  It  is  contended  on  behalf 
of  the  plaintiffs  that  Dyson  would  be  himself  liable  on  this  contract, 
and  would  not  be  permitted  to  discharge  himself  by  parol  testimony; 
but  that  he  might  charge  his  principal  by  shewing  that  he  signed 
as  agent,  and  that  the  cases  shew  it  is  enough  if  the  agent's  name 
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appear  on  the  contract.  That  brings  us  to  the  question  whether  Dyson 
was  the  agent  of  Musson ;  but  there  is  no  evidence  of  his  having  ever 
been  appointed  such  agent,  and  therefore  we  give 

Judginent  for  the  defendant. 


MARSHALL  v.  LYNN. 
In  the  Exchequer,  Hilary  Term,  1840. 

\lijeforled  in  6  Meeson  Sj-  Welsby,  109.] 

Assumpsit  to  recover  damages  for  the  non-performance  of  a  contract 
to  purchase  of  the  plaintiff  a  quantity  of  potatoes.^ 

At  the  trial  before  Vaughan,  J.,  at  the  last  summer  assizes  for  Cam- 
bridge, it  appeared  that  on  the  15th  of  December,  1838,  the  plaintiff 
and  defendant  entered  into  a  written  contract,  of  which  the  following 
is  a  copy :  — 

WiSBKCH,  15th  December,  1838. 
Bought  of  Mr.  Thomas  Marshall  as  many  potatoes  as  will  load  his  brig  the 
Kitty,  Captain  William  Scott,  say  from  sixty  to  seventy  lasts,  to  be  shipped  on 
board  the  above  vessel  on  her  arrival  here  the  next  time  —  say  what  pink  kidneys 
he  has  at  4s.  6a!.  per  sack,  and  the  round,  white  and  blue  ones  at  4s.  3cZ.  per  sack, 
of  fifteen  ounces  net  merchants'  ware,  free  on  board  the  said  ship.  Payment, 
cash  on  delivery. 

(Por  William  Lynn.)  Robert  Lynn. 

Witness :   T.  Marshaix. 

On  the  25th  of  December  the  Kitty  arrived  at  Wisbech,  that  being 
the  next  arrival  after  the  making  of  the  contract,  and  on  the  following 
day  the  plaintiff's  son  informed  the  defendant  that  the  Kitty  would  be 
ready  to  take  in  the  potatoes  on  the  28th,  when  the  defendant  requested 
that  the  plaintiff  would  let  the  vessel  go  to  Lynn  and  load  a  cargo  of 
potatoes  which  he  had  purchased  there  and  for  which  he  could  not 
obtain  a  vessel,  and  take  them  to  London ;  and  he  then  promised  the 
plaintiff  to  take  the  plaintiff's  potatoes  the  next  time  the  Kitty  came  to 
the  port  of  Wisbech.  This  proposal  was  agreed  to,  on  the  understanding 
that  the  plaintiff's  potatoes  should  be  taken  the  next  time  the  Kitty 
came.  In  pursuance  of  this  arrangement  the  Kitty  sailed  to  Lynn ;  and 
after  proceeding  to  London  and  there  discharging  her  cargo  she  returned 
to  Wisbech,  and  arrived  there  on  the  7th  of  February.  On  the  8th  of 
February  the  vessel  was  ready  to  receive  the  potatoes,  of  which  the 
defendant  had  full  notice,  and  was  requested  to  take  them;  but  the 
defendant  said  he  could  not  take  them  then,  nor  did  he  know  when  he 

•  '  In  the  original  report  the  pleadings  are  stated  at  considerable  length ;  but  as  no 
question  arose  upon  them,  they  are  here  omitted.  —  Ed. 
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could;  and  he  ultimately  declined  taking  tliem.  They  were  after- 
wards shipped  to  London,  and  there  sold  by  the  plaintiff,  who  brought 
this  action  to  recover  the  loss  sustained  by  the  defendant's  non-per- 
formance of  tlie  contract.  It  was  contended  at  the  trial  on  the  part  of 
the  defendant  that  the  alteration  in  the  time  fixed  by  the  terms  of  the 
original  contract  for  shipping  the  potatoes  was  a  variation  of  it  in  a 
material  part,  and  o\ight  to  have  been  in  writing.  The  learned  judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiif,  giving  the  defend- 
ant leave  to  move  to  enter  a  nonsuit.  Storks,  Serjt.,  in  Michaelmas 
term  obtained  a  rule  accordingly,  against  which 

Kelly  and  Gunning  now  shewed  cause.  A  contract  for  the  sale  of 
goods  to  an  amount  exceeding  £10  must  be  in  writing  by  the  pro- 
visions of  the  Statute  of  Frauds ;  but  that  statute  does  not  require 
either  the  time  or  the  particular  mode  of  the  delivery  of  the  goods  to 
be  in  writing,  and  in  this  case  there  was  a  sufficient  memorandum  of 
the  contract  for  the  sale.  This  case  falls  strictly  within  that  case 
of  Cuff  V.  Penn,^  and  is  distinguishable  from  Goss  v.  Lord  Nugent,^ 
which  was  decided  upon  the  4th  section  of  the  Statute  of  Frauds,  and 
in  which  the  distinction  between  that  section  and  the  17th  is  recog- 
nized. The  court  did  not  there  decide  whether  Cuff  v.  Penn  was 
good  law  or  not ;  though  undoubtedly  Parke,  J.,  in  the  course  of  the 
argument,  appears  to  have  doubted  the  correctness  of  that  decision. 
No  doubt  a  written  contract  cannot  be  contradicted  by  parol,  but  it 
may  be  varied  or  discharged  by  parol,  where  there  is  no  statutable 
provision  to  prevent  it.  The  17th  section  enacts  [stating  it].  That 
is  that  no  contract  shall  be  binding  for  the  sale  of  goods  unless  it  be 
in  writing  :  it  is  not  material  that  the  time  stipulated  for  their  delivery 
should  be  in  writing,  as  that  is  not  a  material  part  of  the  contract 
of  sale.  The  object  of  the  statute  was  to  guard  the  public  against 
evidence  of  a  contract  being  given  where  no  contract  has  been  entered 
into  at  all ;  but  where  there  is  evidence  of  some  written  contract,  that 
is  sufficient,  without  setting  out  the  whole  of  the  contract.  If  it  is 
held  to  be  material  that  every  particular  of  a  contract  is  to  be 
inserted,  and  that  it  cannot  be  varied  fi-om  afterwards,  the  conse- 
quences will  be  most  serious.  Suppose  in  the  case  of  a  sale  of  wines 
the  seller  enters  into  a  written  contract  to  deliver  the  wine  at 
28  Grosvenor  Street,  and  it  turns  out  on  inquiry  that  the  purchaser 
lives  at  No.  30,  is  he  to  be  at  liberty  to  repudiate  the  contract  on  that 
ground,  after  having  subsequently  requested  that  the  wine  should 
be  delivered  at  No.  .30  ?  That  would  be  a  variation  as  to  the  place. 
Then  as  to  the  time :  suppose  a  gentleman  living  out  of  town  enters 
into  a  written  contract  by  which  goods  are  to  be  sent  by  a  particular 
coach,  as,  for  instance,  the  ten  o'clock  coach,  but  he  afterwards 
requests  them  to  be  sent  by  the  eleven  o'clock  coach,  because  he  is 
1  1  M.  &  Selw.  21.  2  5  B.  &  Adol.  58. 
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going  by  that  coach :  can  it  be  said  that  that  would  avoid  the  con- 
tract? Such  a  circumstance  as  that  last  mentioned  is  of  frequent 
occurrence,  and  is  done  for  the  convenience  of  the  purchaser.  To 
say  that  such  a  slight  variation  from  the  written  contract,  agreed 
to  subsequently  by  parol,  would  render  it  nugatory,  would  lead  to  the 
greatest  injustice.  In  Cuif  y.  Penn,  Lord  Ellenborough  says:  "The 
principal  design  of  the  Statute  of  Frauds  was  that  parties  should 
not  have  imposed  on  them  burdensome  contracts  which  they  never 
made,  and  to  be  fixed  with  goods  Avhich  they  never  contemplated 
to  purchase.  .  .  .  But  here  what  has  been  done  is  only  in  perform- 
ance of  the  original  contract.  It  is  admitted  that  there  was  an  agreed 
substitution  of  other  days  than  those  originally  specified  for  its  per- 
formance :  still  the  contract  remains."  Now  that  is  precisely  the 
present  case  :  there  one  day  was  substituted  for  another ;  here  one  of 
the  ship's  voyages  was  substituted  for  another.  The  case  of  Warren 
V.  Stagg,  cited  in  Littler  v.  Holland,^  shews  that  the  time  of  delivery 
is  not  a  material  part  of  the  contract ;  and  if  varied  by  subsequent 
agreement,  it  is  to  be  considered  only  as  a  continuation  of  the  first 
contract.  And  in  Hoadly  v.  M'Laine  ^  it  was  held  that  where  an 
executory  contract  is  entered  into  for  the  fabrication  of  goods,  without 
any  agreement  as  to  the  price,  the  memorandum  of  the  contract 
required  by  the  Statute  of  Frauds  is  sufficient  without  specification  of 
price.  That  shews  that  the  statute  does  not  require  every  tenm  of  the 
contract  to  be  in  writing.  [Paekb,  B.  No  doubt,  every  particular 
of  the  contract  need  not  be  mentioned ;  but  if  mentioned,  it  must  be 
observed.  I  do  not  apprehend  you  can  go  into  a  distinction  between 
the  material  and  the  immaterial  parts  of  the  contract.  How  Can  you 
tell  what  part  of  a  contract  is  material,  and  what  not  ?  The  recent 
case  of  Stead  v.  Dawber "  appears  to  have  ■  entirely  overturned  the 
authority  of  Cuff  v.  Penn. J  That  case  is  distinguishable  from  the 
present,  as  there  the  goods  were  of  a  fluctuating  value,  the  price  was 
not  mentioned,  and  therefore  the  time  of  delivery  was  of  the  essence 
of  the  contract.  In  this  case  the  price  of  the  goods  was  fixed  by  the 
contract. 

Storks,  Serjt.,  contra,  was  stopped  by  the  court. 

Parke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  made 
absolute.  If  it  had  not  been  for  the  decision  in  the  case  of  Stead 
V.  Dawber  I  should  have  wished  to  hear  the  argument  on  the  other 
side,  and  probably  to  have  taken  time  to  consider ;  but  as  the  case  of 
Cufi"  V.  Penn,  which  had  before  been  very  much  doubted,  appears  to 
have  been  overruled  by  Stead  v.  Dawber,  we  do  not  think  it  necessary 
to  do  so.  Here  there  was  an  original  contract  in  writing  to  send  these 
goods  by  the  first  vessel ;  an  alteration  as  to  the  time  of  their  delivery 
was  subsequently  made  by  parol ;  and  the  point  to  be  decided  is, 
1  8  T.  R.  591.  2  10  Bing.  482, 4  M.  &  Scott,  340.  '  2  P.  &  D.  447. 
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whether  such  an  alteration  by  parol  of  the  written  contract  can  be 
binding.  It  appears  to  me  that  it  t^annot,  and  that  the  same  rule 
must  prevail  as  to  the  construction  of  the  17th  section  of  the  Statute 
of  Frauds  which  has  already  prevailed  as  to  the  construction  of  the 
4th  section.  The  decision  in  Goss  v.  Lord  Nugent,  the  principle  of 
which  I  have  no  doubt  is  perfectly  con-ect,  has  clearly  established,  with 
respect  to  the  case  of  a  contract  relating  to  the  sale  of  an  interest  in 
lands,  that  if  the  original  contract  be  varied,  and  a  new  contract  as  to 
any  of  its  terms  substituted  in  the  place  of  it,  that  new  contract 
cannot  be  enforced  in  law  unless  it  also  be  in  writing.  The  question 
is,  whether  the  same  reasoning  does  not  apply  to  a  contract  for  the  sale 
of  goods  under  the  17th  section.  [His  Lordship  read  that  section.] 
It  appears  to  me  that  no  distinction  can  be  made ;  and  I  must  also 
observe  that  it  seems  to  me  to  be  unnecessary  to  inquire  what  are  the 
essential  parts  of  the  contract  and  what  not,  and  that  every  part 
of  the  contract  in  regard  to  which  the  parties  are  stipulating  must  be 
taken  to  be  material ;  and  perhaps  therefore  the  latter  part  of  the 
judgment  in  Stead  v.  Dawber  may  be  considered  as  laying  down  too 
limited  a  rule.  Every  thing  for  which  the  parties  stipulate  as  forming 
part  of  the  contract  must  be  deemed  to  be  material.  Now  in  this 
case  l)y  the  original  contract  the  defendant  was  to  accept  the  goods, 
2:)rovided  they  were  sent  by  the  tirst  ship :  the  parties  afterwards 
agreed  by  parol  that  the  defendant  would  accept  the  goods  if  they 
were  sent  by  the  second  ship  on  a  subsequent  voyage  :  that  appears  to 
me  to  be  a  different  contract  from  what  is  stated  before.  Such  was 
my  strong  impression,  independently  of  any  decision  on  the  point; 
but  the  case  of  Stead  v.  Dawber  is  precisely  in  point  with  the  present ; 
and  on  looking  at  the  judgment  it  does  not  appear  to  proceed  alto- 
gether ujiun  the  time  being  an  essential  part  of  the  contract,  but 
on  the  ground  that  the  contract  itself,  whatever  be  its  terms,  if  it  he 
sucli  as  the  law  recognizes  as  a  contract,  cannot  be  varied  by  parol.  It 
has  been  said  that  the  adoption  of  this  rule  will  produce  a  great  deal 
of  inconvenience.  I  am  not  however  aware  of  much  practical  incon- 
venience that  can  result  from  it,  and  none  that  furnishes  any  reason 
for  altering  the  rule  of  law  in  respect  of  these  mercantile  contracts. 
They  frequently  vary  in  terms,  and  admit  of  some  latitude  of  con- 
struction; but  the  expressions  used  in  tliem  generally  indicate  the 
intention  of  the  parties  sufficiently  well:  there  is  a  sort  of  mercantile 
short-hand,  made  up  of  few  and  short  expressions,  which  generally 
expresses  the  full  meaning  and  intention  of  the  parties.  On  the 
whole,  it  appears  to  me  that  no  reasonable  distinction  can  be  made 
between  this  case  and  that  of  Goss  v.  Lord  Nugent.  This  is  a  new 
contract,  incorporating  new  temis;  and  I  think  it  cannot  be  enforced 
by  action  unless  there  is  a  note  in  writing  expressing  those  new  terras 
distinctly,  or  in  the  mercantile  phraseology  which,  as  I  ha^■e  already 
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said,  admits  of  some  latitude  of  interpretation.  This  action  therefore 
cannot  be  maintained,  and  a  nonsuit  must  be  entered. 

Aldeeson,  B.  I  am  of  the  same  opinion,  and  entirely  concur  with 
what  has  fallen  from  my  brother  Parke.  By  the  4th  section  of  the 
Statute  of  Frauds  it  is  provided  that  the  contracts  therein  mentioned 
shall  be  in  writing,  otherwise  no  action  shall  be  maintained  on  them. 
The  17th  section  requires  that  some  note  or  memorandum  in  writing 
of  the  bargain  before  made  shall  be  signed  by  the  party  to  be 
charged  by  such  contract,  or  his  agent  lawfully  authorized.  There 
is  undoubtedly  a  distinction  between  the  two  enactments ;  for  by  the 
4th  section  the  whole  contract  must  be  in  writing,  including  the  con- 
sideration which  induced  the  party  to  make  the  stipulation  by  which 
he  is  to  be  bound,  but  by  the  17th  section  it  is  sufficient  if  all  the 
terms  by  which  the  defendant  is  to  be  bound  are  stated  in  writing,  so 
as  to  bind  him.  Now  here  there  is  a  stipulation  which  is  to  bind  the 
defendant ;  and  it  is  proposed  to  alter  that  by  parol,  which  cannot  be 
done.  It  is  much  better  plainly  to  define  what  the  law  is  than  to 
attempt  to  create  fanciful  distinctions.  Here  there  is,  as  to  one  of  the 
terms  by  which  the  party  is  to  be  bound,  entirely  a  new  contract ;  and 
the  law  requires  that  such  new  contract  shall  be  in  writing. 

GuENET,  B.  I  am  of  the  same  opinion.  This  is  a  new  contract, 
and  the  law  which  requires  the  one  contract  to  be  in  writing  requires 
the  other  to  be  in  writing-  also. 

RoLFE,  B.,  concurred.  Rule  absolute. 


GRAHAM  AND  Othees  v.   FRETWELL   and  Anothee. 
In  the  Common  Pleas,  November  10,  1841. 

[Reported  in  3  Manning  Sr  Granger,  368.] 

Assumpsit  for  goods  sold  and  delivered.  The  defendants  pleaded, 
first,  non  assumpsit ;  secondly,  that  there  was  no  note  or  memorandum 
in  writing  under  the  Statute  of  Frauds,  and  no  acceptance  of  the 
goods.  To  the  latter  plea  the  plaintiffs  replied  that  there  was  such 
note  or  memorandum. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1838,  when  a  verdict  was  found  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court  on  the  following  case :  — 

The  plaintiffs  are  wholesale  grocers,  residing  in  London  and  carry- 
ing on  business  under  the  firm  of  "  North,  Simpson,  Graham,  &  Co." 
On  the  19th  of  August,  1836,  the  plaintiffs'  traveller,  Joseph  Dyson, 
called  on  the  defendants,  who  are  grocers  residing  at  Gainsborough, 
VOL.  I.  28 
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and  produced  to  them  a  sample  of  Mauritius  sugar  of  the  plaintiifs ; 
and  on  the  account  of  the  plaintiffs  sold  to  the  defendants  one  hundred 
and  fifty  mats  of  Mauritius  sugar,  to  be  sent  to  Fenning's  wharf, 
which  was  a  wharf  on  the  Thames  where  vessels  trading  from  Gains- 
borough to  London  loaded  and  unloaded,  and  to  be  forwarded  from 
Fenning's  wharf  by  the  first  and  second  ships  to  Gainsborough.  At 
the  time  of  the  sale  the  defendant  John  Fretwell,  in  the  presence  of 
Dyson,  made  an  entry  of  the  contract  of  sale  in  a  book  of  the  defend- 
ants then  produced  for  that  purjsose ;  and  Dyson,  at  the  request  and 
in  the  jiresence  of  the  defendant  John  Fretwell,  signed  the  entry  so 
made.  The  entry  was  in  the  handwriting  of  the  defendant  John  Fret- 
well, but  the  signature  to  it  was  in  the  handwriting  of  Dyson.  The 
entry  was  as  follows  :  — 

Of  North,  Simpson,  Graham,  &  Co.,  London. 

150  mats  Ma.  sugar,  at  71s.  6d.,  as  sample. 

Joseph  Dyson. 
Per  sea,  Fenning's  wharf,  first  and  second  ships. 

On  several  occasions  prior  to  the  19th  of  August,  1836,  Dyson,  as 
the  traveller  of  the  plaintiffs,  sold  by  sample  to  the  defendants  sugars 
to  be  supplied  to  them  by  the  plaintiffs,  which  sugars  were,  before  the 
said  19th  of  August,  1836,  supplied  to  and  accepted  by  the  defendants, 
and  at  the  expiration  of  the  credit,  and  before  the  19th  of  August, 
1836,  were  paid  for  by  the  defendants.  On  the  occasions  of  the  last- 
mentioned  sales,  notes  in  the  form  hereinafter  stated  .were  entered  by 
the  defendants  or  one  of  them  in  their  book,  and  signed  by  Dyson  at 
the  request  of  the  defendants. 

Of  North,  Simpson,  Graham,  &  Co.,  London. 

5  tierces  sugar,  ^^  1  to  6,  at  64s.  per  cwt. 
2  hhds.  pieces         ....     67s. 
1    do.    Hambro  loaves    .     .     80s. 

1    do.    Titlers 79s. 

Gainsbokough,  22d  of  August,  1833. 

„  ^^         ,     „  ^  Joseph  Dyson. 

lo  Hay  s  wharf,  Irongate. 

[The  case  then  set  out  twelve  other  entries  of  sales  of  a  similar  char- 
acter, extending  through  the  years  1833, 1834,  and  1835,  and  continuing 
down  to  the  month  of  July,  1836.] 

On  the  23d  of  August,  1836,  the  plaintiffs  sent  sixty  mats  of  sugar, 
the  same  as  the  sample  produced  by  Dyson  at  the  time  of  the  sale  to 
the  defendants,  to  Fenning's  wharf;  and  on  the  same  day  an  invoice 
was  sent  to  the  defendants,  stating  that  the  sixty  mats  would  go  by  the 
Fanny,  Captain  Pycock,  which  was  the  first  ship  going  to  Gainshorougli, 
and  was  then  expected  to  sail  in  a  few  days,  and  the  rest  by  the  next 
ship. 
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On  the  29tli  of  August,  1836,  tlie  remaining  ninety  mats  were  sent 
by  the  plaintiffs  to  Fenning's  wharf,  to  be  forwarded  to  Gainsborough 
by  the  second  ship  which  would  sail,  the  Fanny  not  having  yet  sailed. 
Of  these  last  ninety  mats,  sixty  were  of  the  same  description  and  qual- 
ity as  the  sample  produced  by  Dyson  to  the  defendants,  the  remaining 
thirty  mats  were  of  the  same  description,  —  that  is  to  say,  Mauritius 
sugar, — but  of  a  superior  quality,  and  were  furnished  by  the  plaintiffs 
at  the  same  price  as  the  others. 

On  the  evening  of  the  29th  of  August,  183&,  all  the  goods,  the  price 
of  which  amounted  to  £666  7s.  6c?.,  whilst  waiting  at  Fenning's  wharf 
to  be  forwarded  by  the  wharfingers  to  the  defendants,  were  consumed 
by  fire. 

Evidence  was  admitted  at  the  trial  on  the  part  of  the  plaintiffs  to 
prove  (and  which,  if  admissible,  did  prove)  that  according  to  the  cus- 
tom of  the  trade  the  words  "  as  sample  "  were  satisfied  by  delivering 
sugars  of  the  same  description  as,  but  superior  in  quality  to,  the  sam- 
ple.   This  evidence  was  objected  to  on  the  part  of  the  defendants. 

The  questions  for  the  opinion  of  the  court  are  :  First,  whether  there 
was  a  sufficient  note  or  memorandum  within  the  17th  section  of  the 
Statute  of  Frauds ;  secondly,  whether  the  evidence  as  to  the  custom 
was  properly  admitted.  If  the  court  shall  be  of  oj)inion  for  the  plain- 
tiffs on  both  the  above  questions,  the  verdict  is  to  stand.  If  the  court 
shall  be  of  opinion  in  favor  of  the  defendants  upon  the  first  question,  a 
nonsuit  is  to  be  entered.  If  the  court  shall  be  of  opinion  in  favor  of 
the  plaintiffs  upon  the  first  question,  but  shall  be  of  oj)inion  that  the 
evidence  as  to  custom  was  not  properly  admitted,  such  evidence  is 
to  be  considered  as  struck  out  of  the  case,  and  the  question  whether 
the  plaintiffs  were  then  entitled  to  recover  for  all  or  any  part  of  the 
goods  in  question  is  to  be  for  the  opinion  of  the  court.  If  the  plain- 
tiffs are  held  entitled  to  recover  for  any  of  the  sugars  in  question,  the 
verdict  is  to  be  entered  for  the  value  of  as  many  mats  of  sugar  as 
the  court  shall  direct,  estimated  at  71«.  Qd.  per  cwt.^  The  court 
to  be  at  liberty  to  draw  any  inference  which  a  jury  might  have  drawn, 
and  either  party  to  be  at  Uberty  to  turn  the  case  into  a  special  ver- 
dict. 

Ohannell,  Seijt.,  for  the  plaintiffs.  The  plaintiffs  are  entitled  to 
recover  the  value  of  the  150  mats  of  sugar  contracted  to  be  sold 
by  them  to  the  defendants.  Since  the  trial  the  case  of  Graham  v. 
Musson  2  has  been  decided  in  this  court,  but  that  case  is  distinguish- 
able in  several  respects  from  the  present.  There  three  points  were 
taken  in  the  argument  on  behalf  of  the  plaintiffs  :  First,  that  Dyson 
the  plaintiffs'  traveller  was,  for  the  purpose  of  that  contract,  to  be 
considered  as  the  agent  of  the  defendant ;  secondly,  that  it  was  not 

1  It  appears  to  te  assumed  that  the  mats  were  all  of  equal  weight. 

2  8  New  Cases,  603,  7  Scott,  769. 
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essential  for  the  name  of  the  defendant  to  appear  in  the  contract; 
and,  thirdly,  that  parol  evidence  of  Dyson's  agency  was  admissible. 
The  case  was  however  decided  on  the  ground  that  there  was  no 
evidence  to  shew  that  Dyson  was  the  agent  of  the  defendant.  There 
the  entry  was  altogether  in  Dyson's  writing:  here  the  signature 
alone  is  his,  the  rest  of  the  entry  being  by  one  of  the  defendants. 
Also  in  that  case  but  one  transaction  was  proved  between  the  par- 
ties ;  whereas  here  twelve  other  transactions,  commencing  in  1833 
and  extending  down  to  the  period  of  the  pi-esent  contract,  are  set 
forth  in  the  special  case.  It  further  appears  that  on  every  one  of  the 
occasions  when  the  purchases  were  made  the  defendants  produced 
their  book,  which  was  signed  by  Dyson  at  their  request,  and  that 
the  goods  were  afterwards  duly  delivered  and  accepted.  As  the 
court  have  a  power  given  them  here  which  they  did  not  possess  in 
the  former  case,  —  namely,  to  draw  any  inference  which  a  jury  might 
have  drawn,  —  they  may  }iroperly  infer  from  the  various  transactions 
set  out  that  Dyson  was  authorized  by  the  defendants  to  sign  this  con- 
tract on  their  part ;  a  conclusion  which  they  might  not  feel  at  liberty  to 
come  to  in  Graham  v.  Musson  from  the  solitary  instance  upon  which 
the  question  there  turned.  [Tindal,  C.  J.  The  signing  of  the  entry 
in  the  defendants'  book  would  tend  to  make  it  obligatory  on  the  plain- 
tiffs rather  than  on  the  former.]  An  authority  is  fi'equently  to  be 
inferred  from  a  long  course  of  deahng ;  and  here  it  is  submitted  that 
enough  is  shewn  in  the  case  to  warrant  the  court  in  drawing  the  con- 
clusion that  Dyson  signed  this  entry  as  the  agent  of  the  defendants. 

Sir  F.  Pollock,  for  the  defendants,  was  stopped  by  the  court. 

TnsTDAX,  C.  J.  This  case  is  not  to  be  distinguished  from  Graham  v. 
Musson. 

CoLTMAN,  Eeskine,  and  Maulb,  JJ.,  concurred. 

Judgment  of  nonsuit,  xmth  liberty  to  the  plaintiffs  to  turn  the 
special  case  into  a  special  verdict. 


THORNTON   and   Another  v.   CHARLES. 
In  THE  Exchequer,  April  29,  1842. 

[Reported  in  9  Meeson  Sf  Wekhy,  802.] 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Plea,  non  assumpsit. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after 
last  Michaelmas  teim,  it  appeared  that  the  action  was  brought  for  the 
price  of  50  casks  of  tallow  alleged  to  have  been  sold  and  delivered  by  the 
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plaintiffs  to  the  defendant.  On  the  20th  of  February,  1841,  the  plain- 
tiffs instructed  their  brokers  Messrs.  Smith  &  Marshall  to  sell  for  them 
200  casks  of  tallow,  to  be  delivered  between  the  1st  of  September 
and  the  31st  of  December  following,  and  on  the  same  day  received 
from  the  brokers  a  sold  note  in  the  following  terms :  "  London,  20th 
February,  1841.  Sold,  for  Messrs.  B.  &  R.  Thornton  &  West,  to  our 
principals  200  casks  of  St.  Petersburg  first  sort  of  yellow  candle. tal- 
low," &c.  The  bought  note  was  in  the  same  terms,  except  that  it 
stated  the  purchase  to  be  of  50  casks  "  for  our  principals."  The  entry 
in  the  brokers'  book  was  as  follows:  "London,  20th  February,  1841. 
Sold  for  Messrs.  R.  Thornton  &  West  (Messrs.  Paton  &  Charles,  50 ; 
Mr.  John  Smith,  50 ;  Messrs.  Cattley  &  Stephenson,  100)  200  of  St. 
Petersburg  first  sort  of  yellow  candle  tallow,"  &c.  All  the  above 
documents  were  put  in  evidence  at  the  trial.  The  names  of  the  prin- 
cipals on  either  side  were  not  disclosed.  .  .  . 

At  the  trial  it  was  objected  for  the  defendant  that  the  plaintiffs  ought 
to  be  nonsuited  on  the  ground  that,  there  being  a  variance  between  the 
bought  and  sold  notes,  and  the  entry  in  the  brokers'  book  not  being 
admissible,  no  valid  contract  had  been  proved.  The  learned  judge 
being  of  that  opinion  nonsuited  the  plaintiffs,  giving  them  leave  to 
move  to  enter  a  verdict  if  the  court  should  be  of  a  contrary  opinion. 

B.  V.  Richards  in  Hilary  term  last  obtained  a  rule  accordingly,  or 
for  a  new  trial. 

Growder  and  C.  A.  Wood  now  shewed  cause.  There  was  no  legal 
contract  entered  into  with  the  plaintiffs,  inasmuch  as  there  was  a 
variance  between  the  bought  and  sold  notes  with  respect  to  the  number 
of  casks.  The  bought  and  sold  notes  are  the  only  legal  evidence  of  the 
contract.  Thornton  v.  Kempster.-'  It  is  clear  fi-om  Hawes  v.  Forster  ^ 
that  the  bought  and  sold  notes  constitute  the  contract,  and  therefore 
the  brokers'  book  is  not  admissible  to  prove  it.  [Pabke,  B.  I  always 
thought  it  was,  because  the  broker  is  the  agent  of  both  parties  :  he  is 
sworn  to  do  his  duty,  and  bound  by  his  bond  to  enter  the  terms  prop- 
erly. May  not  the  entry  in  his  book  therefore  be  evidence  of  the  con- 
tract between  the  parties  ?]  In  Thornton  v.  Meux,'  Abbott,  C.  J.,  says  : 
"  I  used  to  think  at  one  time  that  the  broker's  book  was  the  proper 
evidence  of  the  contract ;  but  I  afterwards  changed  my  opinion,  and 
held,  conformably  to  the  opinion  of  the  rest  of  the  court,  that  the 
copies  delivered  to  the  parties  were  evidence  of  the  contract  they 
entered  into,  still  feeling  it  to  be  a  duty  in  the  broker  to  take  care  that 
the  copies  should  correspond."  And  in  Hawes  v.  Forster  it  was  held 
that,  where  a  contract  is  made  through  a  broker,  the  bought  and  sold 
notes  delivered  to  the  parties  constitute  the  contract,  not  the  entry 
made  by  the  broker  in  his  book.  That  case,  it  is  submitted,  settled  the 
law  on  this  subject.  [Paekb,  B.  This  is  not  a  case  like  Hawes  v. 
Forster :  here  the  bought  and  sold  notes  do  not  agree,  and  therefore 
1  5  Taunt.  786.  2  1  M.  &  Rob.  368.  '  Moo.  &  Malk.  44. 
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there  is  no  contract  on  the  face  of  them.  The  case  of  Hawes  v.  Forster 
is  not  an  authority  against  the  reception  of  such  evidence:  it  only 
shews  that,  although  there  be  a  contract  in  the  broker's  book,  the 
parties  may  by  their  own  act  constitute  the  bought  and  sold  notes  the 
contract.  The  difficulty  with  me  is,  why  is  a  broker  called  upon  to 
sign  his  books,  and  obliged  by  his  bond  to  do  so,  if  they  are  not  to 
have  a  binding  effect  ?]  In  Thornton  v.  Meux  the  notes  did  not  agree ; 
so  also  in  Thornton  v.  Kempster.  .  .  . 

JR.  V.  Richards  and  Martin,  contra.  The  real  contract  between  the 
parties  is  that  which  takes  place  verbally  ;  but  the  statute  requires  that 
the  contiact  should  be  in  writing ;  ami  if  any  memorandum  of  that 
contract  is  in  writing,  it  is  sufficient.  The  bought  and  sold  notes  may 
constitute  such  memorandum ;  but  if  there  be  none,  or  none  which  are 
valid,  then  the  contract  in  the  broker's  book  is  the  real  evidence  of  the 
contract,  that  being  an  entry  signed  by  an  agent  for  both  parties  law- 
fully authorized  so  to  do.  What  was  said  by  Abbott,  C.  J.,  in  Thornton 
V.  Meux  has  been  misunderstood.  In  Heyman  y.  Neale,^  Lord  Ellen- 
borough  says:  "After  the  broker  has  entered  the  contract  in  his  book, 
I  am  of  ojDinion  that  neither  party  can  recede  from  it.  The  bought 
and  sold  note  is  not  sent  on  approbation,  nor  does  it  constitute  the 
contract.  The  entry  made  and  signed  by  the  broker,  who  is  the  agent 
of  both  parties,  is  aloue  the  binding  contract.  What  is  called  the 
bought  and  sold  note  is  only  a  copy  of  the  other,  which  would  be  valid 
and  binding  although  no  bought  or  sold  note  was  ever  sent  to  the 
vendor  or  purchaser."  [Lord  Abingee,  C.  B.  That  was  a  case  where 
the  bought  and  sold  notes  agreed ;  but  I  have  this  experience,  that 
when  they  differed  Lord  Ellenborough  nonsuited  the  plaintiff.  If  the 
notes  differ,  it  shews  there  is  no  contract  at  all.  Paeke,  B.'  Goom  v. 
Aflalo ''  was  the  first  case  in  which  it  was  held  that  the  bought  and 
sold  notes  were  sufficient  evidence  of  the  contract.]  In  Grant  v. 
Fletcher  ^  the  broker's  note  was  held  not  to  be  binding,  because  it  was 
not  signed ;  but  there  Abbott,  C.  J.,  says :  "  The  broker  is  the  agent  of 
both  parties,  and  as  such  may  bind  them  by  signing  the  same  contract 
on  behalf  of  buyer  and  seller.  But  if  he  does  not  sign  the  same  con' 
tract  for  both  parties,  neither  will  be  bound.  The  entry  in  the  broker's 
book  is  properly  speaking  the  original,  and  ought  to  be  signed  by  him. 
The  bought  and  sold  notes  delivered  to  the  parties  ought  to  be  copies 
of  it.  A  valid  contract  may  probably  be  made  by  perfect  notes  signed 
by  the  broker  and  delivered  to  the  parties,  although  the  book  be  not 
signed;  but  if  the  notes  are  imperfect,  as  in  the  present  case,  an 
unsigned  entry  in  the  book  will  not  supply  the  defect."  Does  it  not 
follow  from  what  he  there  says  that,  if  the  book  had  been  signed,  it 
would  have  been  in  his  opinion  sufficient?  It  does  not  appear  from  the 
report  of  Thornton  v.  Meux  whether  the  broker's  entry  in  that  case 

1  2  Campb.  337.  2  6  B.  &  C.  117,  9  D.  &  E.  148. 

'  5  B.  &  C.  436, 8  D.  &  R.  59. 
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was  signed  or  not.  In  Goom  v.  Aflalo,  Abbott,  C.  J.,  says :  "  The  entry 
in  the  book  has  been  called  the  origiiial,  and  the  notes  copies,  but  there 
is  not  any  actual  decision  that  a  valid  contract  would  not  be  made  by 
notes  duly  signed  if  the  entry  in  the  book  be  unsigned."  That  case 
does  not  decide  that  if  the  book  were  signed  it  would  not  be  good 
evidence  of  the  contract,  but  rather  the  contrary.  In  Henderson  v. 
Baniewall,^  Hullock,  B.,  says :  "  Bought  and  sale  notes  are  not  essential 
to  the  validity  of  the  contract:  the  entry  signed  by  the  broker  is  alone 
the  binding  contract,  said  Lord  Elienborough  in  the  case  of  Heyman 
V.  Neale,  which  doctrine  is  confirmed  by  the  decision  in  Grant  v. 
Fletcher."  .  .  . 

Paekb,  B.  .  .  .  I  apprehend  it  has  never  been  decided  that  the  note 
entered  by  the  broker  in  his  book  and  signed  by  him  would  not  be 
good  evidence  of  the  contract  so  as  to  satisfy  the  Statute  of  Frauds, 
there  being  no  other.  The  case  of  Hawes  v.  Forster  underwent  much 
discussion  in  the  Court  of  King's  Bench  when  I  was  a  member  of  that 
court,  and  there  was  some  difference  of  opinion  amongst  the  judges ; 
but  ultimately  it  went  down  to  a  new  trial,  in  order  to  ascertain 
whether  there  was  any  usage  or  custom  of  trade  which  makes  the 
broker's  note  evidence  of  the  contract.  In  that  case  there  was  a  signed 
entry  in  the  book,  which  incorporated  the  terms  of  making  the  con- 
tract void  in  the  event  of  the  non-arrival  of  the  goods  within  a  certain 
time.  The  bought  and  sold  notes  which  were  delivered  to  the  parties 
omitted  that  clause.  Certainly  it  was  the  impression  of  part  of  the 
court  that  the  contract  entered  in  the  book  was  the  original  contract, 
and  that  the  bought  and  sold  notes  did  not  constitute  the  contract. 
The  jury  found  that  the  bought  and  sold  notes  were  evidence  of  the 
contract,  but  on  the  ground  that  those  documents,  having  been  deliv- 
ered to  each  of  the  parties  after  signing  the  entry  in  the  book,  consti- 
tuted evidence  of  a  new  contract  made  between  the  parties  on  the 
footing  of  those  notes.  That  case  may  be  perfectly  correct ;  but  it 
does  not  decide  that,  if  the  bought,  and  sold  notes  disagree,  or  there  be 
a  memorandum  in  the  book  made  according  to  the  intention  of  the 
parties,  that  memorandum  signed  by  the  broker  would  not  be  good 
evidence  to  satisfy  the  Statute  of  Frauds.  .  .  . 

Lord  Abingee,  C.  B.  I  have  purposely  avoided  giving  any  opinion 
about  the  question  of  the  bought  and  sold  notes,  but  I  desire  it  to  be 
understood  that  I  adhere  to  the  opinion  given  by  me,  that  when  the 
bought  and  sold  notes  differ  materially  from  each  other  there  is  no  con- 
tract, unless  it  be  shewn  that  the  broker's  book  was  known  to  the 
parties.  .  .  .  Rule  absolute? 
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2  i.  e.,  for  a  new  trial,  upon  the  ground  that  there  was  some  evidence  that  the  tal- 
low had  been  delivered  to  the  defendant  and  the  statute  satisfied  in  that  mode.  As 
that  question  turned  entirely  upon  special  facts,  raising  no  point  of  law  and  possessing 
no  general  interest,  so  much  of  the  case  as  relates  to  it  has  been  omitted.  — Ed. 
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ASHCROPT   AND  Others   v.  MORRIN   AifD   Anothbe. 
In  the  Common  Pleas,  June  8,  1842. 

[Reported  in  4  Manning  Sf  Granger,  450.] 

Assumpsit  for  goods  sold  and  delivered.     Plea,  non  assumpsit. 

At  the  trial  before  Cresswell,  J.,  at  the  London  sittings  after  last 
Hilary  term,  it  appeared  that  the  plaintiffs  were  coopers  in  London, 
and  the  defendants  were  storekeepers  at  St.  Vincent.  The  action 
was  brought  to  recover  £80  7s.  9d.  for  porter  sold  by  the  plaintiffs  to 
the  defendants.  To  prove  the  order  the  following  letter  addi-essed  to 
the  plaintiffs  and  signed  by  the  defendants  was  put  in :  — 

St.  Vincent,  April  3d,  1840. 
Messrs.  W.  Ashcroft  &  Son. 

Gentlemen,  — In  our  line  of  business  we  dispose  of  a  good  deal  of  malt  liq- 
uor, &c.  ;  and  Captain  Neilson  of  the  ship  Emerald  has  recommended  us  to  try 
your  house  for  this  artitJe.  We  therefore  annex  you  an  order  for  what  we  will 
require  just  now,  which  please  send  by  return  of  the  Emerald.  Let  the  quality 
be  fresh  and  good,  and  on  moderate  terms.  The  Emerald  will  only  be  in  Lon- 
don about  ten  days.  The  amount  of  invoice  we  will  either  pay  to  Captain  Neil- 
son  or  remit  you  in  a  bill  payable  in  London,  as  soon  as  we  know  the  amount. 

We  are,  &c.,  John  and  Samuel  Morkin. 

To  this  letter  the  following  order  was  annexed  :  — 
Order  for  porter,  &c.  :  — 
i  4  hhds.  porter, 
f  4  barrels  ditto. 
A  ^  puncheons  or  butts  brown  stout  ditto. 
"Y"  2  hhds.  ale  or  beer,  not  the  weakest,  but  a  good  body. 

John  and  Samuel  Morbln. 

The  goods  were  shipped  on  board  the  Emerald,  which  vessel  was 
wrecked  on  her  voyage  out. 

On  the  part  of  the  defendants  it  was  contended  that  there  was  no 
sufficient  note  or  memorandum  of  the  bargain  within  the  17th  section 
of  the  Statute  of  Frauds,  inasmuch  as  no  price  was  mentioned  in  the 
order ;  and  also  that  the  accept.ance  by  the  captain  of  the  Emerald  was 
not  an  acceptance  by  the  defendants  within  that  section.  Hanson  v. 
Armitage.i  The  plaintiffs  were  nonsuited  ;  but  leave  was  reserved  to 
them  by  the  learned  judge  to  move  to  set  aside  the  nonsuit  and  to 
have  a  new  trial. 

Channell,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial  on  the  first  point, 
contending  that  the  defendants'  letter  was  a  sufficient  note  within  the 
statute. 
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Bompas,  Serjt.,  now  shewed  cause.  The  alleged  contract  was  only 
an  order  for  goods  without  naming  any  price.  It  cannot  therefore 
amount  to  a  contract,  for  a  contract  to  be  valid  must  be  binding  on 
both  sides.  [Cbbsswell,  J.  A  written  proposal  accepted  by  parol 
has  been  held  sufficient.  This  case  resembles  Elmore  v.  Kingscote,^ 
where  no  price  was  mentioned.] 

TnsTDAL,  C.  J.  The  order  here  is  to  send  certain  quantities  of  porter 
and  other  malt  liquor  on  "  moderate  terms.''  Why  is  not  that  suffi- 
cient ?    That  is  the  contract  between  the  parties. 

The  other  judges  concurring.  Rule  absolute. 


TOWNEND   AND   Others   v.  DRAKEPORD. 

At  Nisi  Peius,  coram  Lord  Denman,  1843. 

\Reported  in  1  Carrington  ^  Kirioan,  20.] 

Teovbe  for  seaUng-wax.  Pleas :  1st,  not  guilty ;  and,  2d,  that  the 
plaintiffs  were  not  possessed. 

It  was  opened  by  Crowder,  for  the  plaintiff,  that  405  chests  of  seal- 
ing-wax had  been  bought  of  the  defendant  by  the  plaintiff  through 
Messrs.  Lord  &  Co.,  who  were  brokers. 

On  the  part  of  the  plaintiff,  Mr.  Stovell,  the  partner  of  Mr.  Lord  the 
broker,  was  called.  He  proved  the  handwriting  of  the  signature  of 
Mr.  Henry  Gibson  Lord  (who  was  a  son  and  clerk  of  Mr.  Lord  the 
b]-oker)  to  the  bought  and  sold  notes  of  the  sealing-wax  in  question, 
which  were  put  in.     They  were  as  follows  :  — 

Loudon,  22d  March,  1842. 
Bought  by  order  of  Messrs.  W.  Townend  &  Co.  the  following  goods ;  East 
India  Company's  conditions,  prompt  25th  of  June,  brokerage  1  per  cent.,  deposit 
15  per  cent.,  payable  2d  April :  — 

Chests. 
Per  Helen  Mary  .     .  ....     146. 

Brightman 107. 

Crusader 152. 

406  chests  of  E.  I.  sealing-wax, 
16s.  per  cwt.  in  bond. 

Your  most  obedient  servants,  H.  W.  Lord  &  Co. 

Per  Hbnky  Gibson  Lord. 
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London,  22d  March,  1842. 
Sold  by  order  and  for  account  of  Mr.  D.  Drakeford  the  following  goods ; 
East  India  Company's  conditions,  prompt  25th  June,  brokerage  i  per  cent. :  — 

Chests. 

Per  Helen  Mary 146. 

Brightman .     .  107. 

Crusader .     .  162. 

405  chests  of  E.  I.  sealing-wax, 
16.?.  per  cwt.  in  bond. 
Your  most  obedient  servants,  H.  W.  Lord  &  Co. 

Follett,  S.  G.,  for  the  defendant.  I  submit  that  there  is  no  contract 
between  these  parties.  These  bought  and  sold  notes  do  not  tally. 
The  bought  note  has  "  brokerage  1  per  cent.,"  "  deposit  15  per  cent." 
The  sold  note  is  "  brokerage  ^  per  cent.,"  and  the  deposit  omitted 
entirely. 

One  of  the  special  jury.  The  buyer  pays  the  broker  1  per  cent.,  and 
the  seller  \  per  cent. 

Crowder.  The  contract  is  perfectly  correct.  The  price  is  the  same, 
and  so  is  the  prompt. 

LoED  Denmak,  C.  J.  If  the  bought  and  sold  notes  do  not  agree, 
how  can  I  hold  it  to  be  any  contract? 

Mr.  Stovell  recalled.  I  produce  the  broker's  book  in  which  is  the 
entry  of  this  sale.  The  entry  is  not  signed,  but  it  mentions  the  deposit. 
The  broker  generally  holds  the  deposit  to  protect  the  seller.  The  bro- 
ker is  responsible  for  the  fulfilment  of  the  contract.  The  defendant 
looked  to  us  to  pay  for  the  goods,  as  he  did  not  know  the  other  parties. 
The  buyer  knew  the  seller  as  being  the  importer  of  the  goods.  It  is 
the  broker's  business  to  get  the  deposit. 

CrowJer  referred  to  the  case  of  Hawes  v.  Forster.^ 

Lord  Denmaist,  C.  J.  After  much  consideration,  and  after  consult- 
ing merchants,  we  held  that  the  bought  and  sold  notes  were  the  con- 
tract, and  not  what  is  written  by  the  broker  in  a  book  which  nobody 
sees.  If  there  is  nothing  but  the  book,  we  must  go  by  that.  In  the 
present  case  I  am  of  opinion  that  the  discrepancy  between  these  two 
notes  makes  it  no  contract. 

Crowder.  I  submit  that  this  is  no  discrepancy.  The  deposit  is  as 
much  for  the  benefit  of  the  broker  as  of  the  principal,  as  it  is  for  the 
broker's  security ;  and  as  to  the  brokerage,  that  is  different  for  the 
buyer  and  the  seller. 

Lord  Dejtman,  C.  J.  I  would  receive  any  evidence  (subject  to 
objection)  that  you  have  as  to  the  usage  of  the  trade  with  respect  to 
the  deposit. 

Crowder.  If  I  could  shew  an  admission  in  writing  of  a  contract  by 
the  defendant,  would  not  that  be  evidence? 
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LoED  Denman,  C.  J.  If  you  had  commenced  with  that  you  would 
have  had  a  prima  facie  case ;  but  when  these  notes  were  put  in  it 
would  have  been  seen  that  there  was  no  contract.  If  the  bought  and 
sold  notes  differ  in  any  material  particular,  there  is  not  a  conti'act. 

Follett,  S.  G.  There  is  also  a  point  in  this  case  that  must  be  decided 
at  some  time ;  which  is,  whether  these  notes  are  sufficient  if  signed  by 
a  clerk  of  the  broker. 

LoHD  Denman,  C.  J.     The  plaintiffs  must  be  nonsuited. 

Nonsuit. 


PITTS   V.   BECKETT   and   Another. 
In  the  Exchequer,  February  10,  1845. 

[Reported  in  13  Meeson  S/-  Wehby,  743.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea, 
never  indebted.  At  the  trial  before  Cresswell,  J.,  at  the  last  Liverpool 
assizes,  it  appeared  that  the  action  was  brought  to  recover  the  sum  of 
£149  19s.  8c?.,  the  price  of  certain  wool  sold  by  the  plaintiff  to  the 
defendants  under  the  following  circumstances  :  The  plaintiff,  a  hide 
and  wool  merchant  in  Liverpool,  having  on  sale  a  quantity  of  skinned 
wool,  placed  a  sample  of  it  in  the  hands  of  Messrs., Hughes  &  Ronald, 
wool-brokers,  for  sale ;  and  afterwards,  on  the  morning  of  the  28th  of 
March,  1844,  met  one  of  the  defendants  (who  were  wool-staplers  at 
Manchester,  carrying  on  business  under  the  firm  of  "Beckett  Brothers  ") 
in  Liverpool,  and  told  him  he  had  the  wool  in  question  for  sale,  and 
requested  him  to  go  with  him  to  the  brokers'  office  to  examine  the 
sample;  which  he  accordingly  did,  and  being  satisfied  with  the  quality 
of  it  purchased  nine  bales  at  an  agreed  price,  it  being  part  of  the  bar- 
gain that  the  wool  was  to  be  delivered  in  good  dry  condition.  The 
contract  was  made  by  the  defendant,  the  plaintiff  being  present  and 
the  broker  being  a  party,  who  was  to  receive  brokerage  according  to 
the  practice  at  Liverpool.  In  the  afternoon  of  that  day  the  following 
sold  note  was  sent  by  Messrs.  Hughes  &  Ronald  to  the  plaintiff:  — 

Liverpool,  28  March,  ]844. 
Me.  G.  Pitts. 

Dear  Sir,  —  We  have  this  day  sold  on  your  account  Messrs.  Beckett 
Brothers,  — 

Fine,  about  11  cwt.,  at  \bd.  lb. 
1st  short,  3  packs,      ,,  \Zd. 
2d  washed,  ,, 

2d  short,  84  1         ,2rf 

Washed  wool,  84  )     " 
Customers'  allowances,  payment  cash  in  14  days,  less  14  per  cent,  discount. 
Brokerage,  1  per  cent. 

Hughes  &  Ronald. 
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A  machine  copy  of  this  note  was  made  in  the  brokers'  book,  which 
as  well  as  the  above  sold  note  was  produced  as  evidence  of  the  con- 
tract at  the  trial.  The  brokers  did  not  write  at  all  to  the  defendants 
or  send  them  any  note  of  the  contract.  The  wool  was  afterwards  sent 
by  Messrs.  Hughes  &  Ronald  to  the  defendants  ;  but  the  defendants 
objected  to  the  quality  of  it,  and  ultimately  refused  to  receive  it  on  the 
ground  that  it  was  not  in  good  condition.  It  was  objected  at  the 
trial  that  there  was  no  contract  in  writing  to  satisfy  the  Statute  of 
Frauds ;  that  the  sold  note  sent  to  the  plaintiff,  having  omitted  a  part 
of  the  bargain,  viz.,  that  the  wool  was  to  be  in  good  dry  condition,  was 
not  the  contract  entered  into  between  the  parties,  and  that  the  brokers 
had  no  authority  to  make  any  other.  The  learned  judge  stated  his 
impression  to  be  that  there  was  no  sufficient  contract  within  the  stat- 
ute; but  he  left  to  the  jury  the  question  whether  the  wool  was  in  good 
dry  condition;  and  they  having  found  that  it  was  not,  but  that  it  was 
in  bad  condition,  the  verdict  was  entered  for  the  defendants,  with 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  £149 
19s.  8d. 

Snowies  in  Michaelmas  term  last  obtained  a  rule  accordingly. 

Martin,  and  Atherton  now  shewe<l  cause.  There  was  in  this  case  no 
contract  in  writing  to  satisfy  the  17th  section  of  the  Statute  of  Frauds. 
The  true  contract  wns  that  maile  by  the  jiarties  themselves  at  the 
brokers'  office,  when  both  of  them  were  present,  one  of  the  terms  of 
which  was  that  the- wool  was  to  be  delivered  in  good  drj'' condition  ; 
and  the  broker  had  no  authority  to  make  any  other.  Therefore  the 
sold  note,  which  was  sent  to  the  plaintiff  only,  and  not  to  the  defend- 
ants, and  which  omitted  |)art  of  the  terms  of  the  bargain,  was  not  the 
contract  ^vhich  the  broker  was  authorized  to  make,  and  was  conse- 
quently invalid.  Assuming  that  the  broker  would  have  authority  to 
sign  the  contract  as  the  agent  of  both  parties,  the  contract  which  he  so 
signs  must  be  the  one  agreed  upon  between  them;  and  if  the  broker 
omits  a  material  part  of  the  contract,  the  party  is  not  to  be  precluded 
from  shewing  what  the  real  contract  was,  in  order  to  invalidate  it.  He 
cannot  be  estopped  by  the  broker's  having  written  an  inaccurate  note. 
In  Allen  v.  Pink,i  where  the  defendant  gave  a  verbal  warranty  of  a 
horse,  which  the  plaintiff  thereupon  bought  and  paid  for,  and  the  defend- 
ant then  gave  the  following  memorandum  :  "  Bought  of  G.  Pink  a  horse 
for  the  sum  of  £7  2.s.  6c?.,"  it  was  held  that,  notwithstanding,  parol 
evidence  might  be  given  of  the  warranty.  The  true  construction  of 
the  statute  is  this :  it  does  not  require  a  contract  to  be  reduced  into 
writing  at  the  precise  time  it  is  made,  but  to  prevent  frauds  and  per- 
juries it  requires  something  more  than  mere  parol  e-\idence  of  the  con- 
tract ;  i.  e.,  of  the  real  contract  made  between  the  parties.  Hawes  v. 
Forster^  was  cited  when  this  rule  was  moved  for,  but  it  has  no  appli- 
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cation.     The  note  which  was  here  sent  to  the  plaintiif  cannot  be  said 
to  be  a  bought  and  sold  note,  or  even  a  note  of  the  bargain  at  all.     It 
is  a  mere  letter  from  the  brokers  to  the  seller.     [Paekb,  B.     In  order 
to  satisfy  the  statute  it  must  be  a  writing  signed  by  the  defendant  or  - 
his  agent.    ISTow  were  the  brokers  in  sending  that  note  to  the  plaintiff 
the  agents  of  the  defendants?]     Clearly  not.     They  were  at  all  events 
not  the  defendants'  agents  to  send  that  note;  for  the  wool  was  to  be  in 
good  condition,  and  they  could  not  have  been  authorized  to  make  a 
contract  omitting  a  condition  which  the  defendants  themselves  had 
specially  provided  for.     In  Hawes  v.  Forster  it  was  only  held  that, 
where  a  contract  is  made  through  a  broker,  the  bought  and  sold  notes 
delivered  to  the  parties  constitute  the  contract,  especially  when  by  the 
usage  of  trade  they  are  looked  upon  as  the  contract.     [Paeke,  B.     My 
impression  in  that  case  was  that  the  memorandum  of  the  contract 
signed  by  the  broker  in  the  book  was  the  contract  which  bound  both 
parties,  because  a  broker  in  London  is  bound  by  his  bond  to  enter  the 
contract  in  his  book.     The  case  went  to  a  second  trial,  and  the  jury 
found  that  by  the  custom  of  London  the  bought  and  sold  note  consti- 
tuted the  contract.     It  has  however  never  yet  been  decided  that  a 
good  note  in  a  broker's  book  will  not  do  if  there  be  no  bought  or  sold 
note.]     The  question  is,  Has  the  broker  absolute  power  to  make  the 
contract,  and  to  make  it  complete  by  signing  it ;  or  is  the  power  of  the 
broker  merely  to  propose  a  contract  to  the  parties  which  they  may 
within  a  hmited  time  assent  to  or  dissent  from  ?     If  it  is  only  to  pro- 
pose a  contract  to  be  afterwards  made  by  the  parties,  then  the  principle 
of  the'  case  of  the  bought  and  sold  notes  becomes  intelligible.     Thorn- 
ton V.  Charles,^  which  was  also  cited  on  moving  for  this  rule,  has  no 
hearing  on  the  present  case.     There  the  note  delivered  to  the  vendor 
did  not  correspond  with  that  delivered  to  the  vendee.     In  that  case 
Parke,  B.,  fully  explained  the  case  of  Hawes  v.  Forster  in  the  way  he 
has  done  to-day.     N"either  this  letter  nor  the  entry  in  the  book  is  suf- 
ficient to  satisfy  the  statute,  the  words  of  which  require  the  contract  to 
he  signed  by  the  party  to  be  charged  thereby  or  his  agent  lawfully 
authorized  for  that   purpose.      This   was  not   signed  by  the   party 
himself;  and  how  is  the  broker  the  agent  of  the  defendants  lawfully 
authorized  to  sign  this  contract  ?     [Pabke,  B.     A  broker  has  only  a 
special  authority,  not  a  general  one ;  and  if  you  employ  a  broker  to  buy 
one  kind  of  goods,  and  he  buys  another,  you  are  not  bound  by  his  act.] 
Certainly.      Assuming  that  bought   and   sold  notes  have   the   effect 
attributed  tO'  them,  this  is  a  mere  letter  on  one  side,  a  communication 
by  the  broker  to  his   principal,  not    a  bought  and  sold  note.     The 
broker  is  merely  an  agent  for  a  particular  transaction,  and  the  document 
to  bind  the  defendant  should  at  least  profess  to  be  made  for  him ;  but 
this  does  not  profess  to  be  made  on  behalf  of  the  defendants,  therefore 
it  is  not  even  made  in  the  character  of  agent  for  them.     The  broker 
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had  only  authority  to  record  the  real  contract  entered  into  between  the 
parties  themselves. 

Secondly,  the  machine  copy  taken  from  the  letter  and  entered  in 
the  book  will  not  satisfy  the  statute.  It  is  not  a  signing  within  the 
meaning  of  the  act.  If  the  book  is  to  be  relied  on,  it  must  be  shewn 
to  be  a  document  attested  by  the  handwriting  of  the  party  or  his 
agent  in  the  ordinary  sense  of  the  term.  The  statute  requires  a 
document  signed  by  the  defendant,  or  it  must  profess  to  be  written 
on  his  behalf  by  his  authorized  agent ;  but  this  does  not  profess  to  be 
written  on  behalf  of  the  purchasers.  [Paeke,  B.  The  only  evidence 
in  the  case  is  that  the  seller  has  received  a  note  from  his  agent  that 
the  contract  is  made,  and  without  the  addition  that  the  wool  is  to  be 
in  good  condition ;  but  there  is  no  corresponding  note  delivered  to 
the  defendants  so  as  to  raise  an  argument  that  they  have  approved 
of  the  contract  in  its  altered  shape.]  What  is  said  by  Lord  Abinger, 
C.  B.,  in  Allen  v.  Pink  ^  is  applicable  to  this  :  "  It  is  quite  true  that 
if  there  has  been  a  parol  agreement  which  is  afterwards  reduced  by 
the  parties  into  writing,  that  writing  alone  must  be  looked  to  to 
ascertain  the  terms  of  the  contract ;  but  that  principle  does  not  apply 
here :  there  was  no  evidence  of  any  agreement  that  the  whole  con- 
tract should  be  reduced  into  writing  by  the  defendant ;  the  contract 
is  first  concluded  by  parol,  and  afterwards  the  paper  is  drawn  up, 
which  appears  to  have  been  meant  as  a  memorandum  of  the  trans- 
action or  an  informal  receipt  for  the  money,  not  as  containing  the 
terms  of  the  contract  itself"  That  precisely  applies  to  this  case. 
Again,  the  statute  requires  a  memorandum  in  writing  of  the  same 
bargain ;  but  this  was  not  at  all  a  memorandum  of  the  same  bar- 
gain, because  the  stipulation  as  to  the  wool  being  in  good  condition 
was  entirely  omitted.  But,  even  supposing  that  it  was,  there  was  no 
evidence  of  any  authority  to  the  brokers  to  make  any  writing  at  all, 
nor  of  any  mercantile  usage  warranting  the  broker  to  reduce  the  con- 
tract into  writing.  [Parke,  B.  If  the  broker  was  the  general  agent 
the  questifjn  would  arise  whether  that  memorandum  was  signed  by 
him  as  general  agent  to  the  plaintiff,  or  as  general  agent  to  the 
defendants.  But  you  say,  if  the  broker  was  the  agent  of  the  defend- 
ants, he  had  no  authority  to  sign  this  contract.  Aldbeson,  B. 
There  are  two  questions :  First,  had  the  broker  authority  to  sign  the 
contract  so  as  to  take  the  case  out  of  the  Statute  of  Frauds? 
Secondly,  if  he  had,  is  a  copy  taken  by  a  machine  and  put  into  a 
letter-book  sufficient  ?  If  it  be  put  as  an  entry  in  the  book,  it  ought 
at  least  to  be  proved  to  be  a  machine  copy  made  by  the  person  him- 
self; but  this  might  have  been  done  by  his  clerk.  Perhaps  he  might 
make  his  own  entry  in  the  book  by  turning  the  machine  himself. 
Paeke,  B.     This  is  in  truth  nothing  but  a  machine  copy  of  a  letter.] 
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Knowles  and  Orompton,  in  support  of  the  rule.     The  entry  in  the 
book  was  a  good  note  in  writing  to  satisfy  the  statute.     If  a  man 
stamps  his  name    or  takes  an  impression  from  another  copy,  it  is  a 
good  writing   and    signing    within   the   statute.      [I^aeke,    B.     The 
question  is,  Had  he  any  authority  from  the  defendants  to  sign  it  ?] 
Clearly  he  had.     The  case  of  Allen  v.  Pink  has  nothing  to  do  with 
the  present.     All  that  that  case  decided  was  that,  where  a  party  gave 
a  receipt  for  a  sum  of  money  which  he  had  received,  he  might  shew 
the  terms  of  the  contract  independently  of  the  receipt.     It  was  not 
necessary  to  deliver  a  note  to  both  the  parties :  it  is  sufficient  if  one 
note  signed  by  an  agent  of  both  parties  be  delivered.     The  statute  is 
satisfied  if  one  be  signed ;  and  the  note  here  signed  was  a  good  note, 
signed  by  the  broker  as  the  agent  of  the  defendants.     That  note  is 
evidence  of  the  bargain  entered  into  by  the  parties,  and  no  other 
evidence  can  be  received.     It  was  proved  by  Mr.  Hughes  the  broker 
at  the  trial  that  at  four  p.  m.  the  parties  came  to  his  office,  and  the 
note  was  sent  off  the  same  evening.     The  making  the  bargain  and 
the  writing  the  note  must  have  been  nearly  contemporaneous  acts. 
He  said,   "  We  made  the  contract."      [ALDEESOisr,  B.     According  to 
the  judge's  note  he  said  :  "I  made  a  contract  between  them.     I  made 
a  note  to  the  seller,  not  to  the  buyer.     I  sent  it  to  Pitts."     Paeke,  B. 
Suppose  that  a  note   sent   to    one  party  is  sufficient    to  satisfy  the 
statute,   the   broker    must   sign   it  as   the   agent   authorized   by  the 
defendants.    Now  had  he  authority  from  the  defendants  to  send  this 
note  ?]     If  the   courts   permit  inquiries  in   every  case   whether  the 
broker  had  power  to  make  the  bargain,  they  will  introduce  the  mis- 
chiefs intended  to  be  guarded  against  by  the  statute :  the  note  is  not 
to  be'  varied  by  parol.     [Aldeesok,  B.     That  presumes  an  authority 
to  make  it.     Paeke,  B.     The  broker  has  a  limited  special  authority 
only,  and  he  is  not  the  agent  of  the  defendants  unless  he  complies 
with  the  terms  of  that  limited  special  authority.     It  is  perfectly  well 
settled  that  a  broker  who  has  a  special  authority  must  comply  with 
the  terms  of  it.     If  he  is   employed  to  buy  one  article  at  a  certain 
price,  and  he  buys  another,  or  at  a  different  price,  the  party  is  not 
hound  by  his  act.     This  rule  was  granted  without  the  knowledge  that 
the  broker  had  only  a  special  and  limited  authority  to  reduce  the  con- 
tract into  writing.     It  is  clear  that  he  had  no  authority  to  make  this 
contract,  for  he  proved  that  the  contract  between  the   parties  was 
that  the   wool   was  to   be    delivered  in   good  condition.      The   rule 
was  granted  on   the  supposition  that  he  had    authority  to  sign  the. 
note ;  but  the  sold  note  sent  to  the  plaintiff  did  not  bind  the  defend- 
ants.     It  is   not  necessary  to  enter  into  the  question  whether  the 
machine  copy  was  sufficient,  as  the  note  itself  was  not  signed  by  the 
defendants'  agent.     I  am  strongly  inclined  to  think  it  is  not,  but  it  is 
not  necessary  to  decide  it.     Aldeeson,  B.     The  broker  is  authorized 
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to  sign  the   contract  the  parties  entered  into,  not  another  contract. 
Paeke,  B.      If  there  are  any  sjiecial   exceptions  not  complied  with, 
the  brolcer  has  no  authority  to  record  the  contract.      You  fail,  because 
it  is  not  shewn  'that  the  broker  was  the  agent  of  the  defendants  to 
sign  that  contract.     I  very  much  doubt  if  his  signature  to  the  note 
was  in  the  character  of  agent  for  the  defendants  at  all.]     It  is  sub- 
mitted that  it  is  within  the  scope  of  the  broker's  authority  to  record 
the  contract,  and  having  recorded  it  that  the  defendants  are  bound 
thereby.     It  is  like  the  case   of  an   auctioneer,  though  an  auctioneer 
has  not  so  large  an   authority  as  a  broker.      In  Shelton  v.  Livius,^ 
which  was  the  case  of  a  sale  by  an  auctioneer,  Bayley,  B.,  states  the 
j)rinciple  to  be  that  a  written  instrument  signed  with  the  purchaser's 
name  is  the  instrument  at  Avhich  you  are  to  look  to  see  what  is  the 
contract  between  the  parties.      Here  the   broker  was  authorized  to 
record  the  contract ;  and  having  done  so,  that  only  can  be  looked  at. 
He  says  he  made  the  bargain  as  agent  for  both  parties.     This  is  a  sold 
note  ill  the  ordinary  form,  and  one  sold  note  is  sufficient.     Humphries 
V.  Carvalho.-     [Aldebsox,  B.     If  the  party  is  authorized,  one  note 
may  be  enough ;  but  the  question  is  as  to  the  authority.     He  is  not  the 
agent  of  both  parties  to  make  this  contract :  that  is  the  difficulty 
which  meets  you  everywhere.      Two  parties  make  a  contract ;  and  a 
third  party,  authorized  by  one  of  them,  reduces  into  writing  a  new 
and  different  contract.     Rolfe,  B.     Two  parties  meet  and  enter  into 
a  contract,  and  they  authorize   another  to  draw  it  up,  and  he  behind 
the  back   of  one  of  them  draws  up  a  different  contract,  and  never 
communicates  to  him  that  he  has  done  so.     Surely  that  cannot  bind 
him  .J 

Aldekson,  B.^  This  is  about  the  plaine'-t  case  that  ever  was.  Two 
parties  agree  between  themselves  to  make  a  contract,  and  they  employ 
a  broker,  who  is  to  draw  it  up.  He  puts  something  else  down  than 
that  which  they  have  agreed  upon,  and  does  not  communicate  it  to 
one  of  the  parties  :  does  that  bind  the  party  to  whom  it  was  not 
communicated  V     I  clearly  think  not. 

RoLFB,  B.,  concurred.  Rule  discharged. 

1  2  C.  &  J,  416.  2  16  East,  45. 

'  Parke,  B.,  had  left  the  court. 
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ARCHER  V.  BAYNES. 
In  the  Exchequer,  July  8,  1850. 

[Reported  in  5  Exchequer  Reports,  625.] 

Assumpsit  for  goods  sold  and  delivered.    Plea,  non  assumpsit. 

At  the  trial  before  Alderson,  B.,  at  tlie  last  Liverpool  spring  assizes, 
it  appeared  that  in  September,  1849,  the  defendant,  who  was  a  flour 
dealer  at  Lancaster,  verbally  agreed  to  purchase  by  sample  of  the  plain- 
tiff, a  corn  merchant  at  Liverpool,  thirty-three  barrels  of  flour  at  21s. 
6(7.  per  barrel,  to  be  sent  to  the  defendant  at  Lancaster  by  the  London 
and  North  "Western  Railway.  The  flour  was  accordingly  sent,  and  the 
plaintiff  afterwards  received  the  following  letter  from  the  defendant :  — 

Lancaster,  October  2d,  1849. 

Dbak  Sm,  —  This  is  to  say  that  I  have  received  thirty-three  R.  H.  barrels, 
per  London  and  North  Western  Railway,  but  from  whom  I  cannot  tell,  and  have 
enclosed  sample,  say  No.  1  is  of  the  barrels  received,  and  No.  2  is  of  the  sample 
I  bought  the  barrels  by,  by  which  you  will  see  the  barrels  is  not  near  as  fine  as 
the  sample  ;  beside  they  are  very  hard  in  the  barrels .  I  hope  you  have  not  sent 
them  for  what  I  bought,  as  they  are  not  the  barrels  I  bought,  nor  shall  I  have 
them.  Will  you  please  write  me  per  first  mail  to-morrow  about  them,  and  say 
if  you  have  sent  them.  Yours  truly, 

E.  Baystes. 

The  barrels  I  saw  was  not  hard,  same  as  what  I  have  received. 

To  that  the  plaintiff  replied,  enclosing  an  invoice,  as  follows  :  — 

Liverpool,  October  3d,  1849. 
SiB,  —  Annexed  you  have  invoice  of  the  flour  sold  you  last  Friday,  and  which 
was  forwarded  pei-  railway  to  your  address  same  day  agreeably  to  your  instruc- 
tions. In  reply  to  your  letter  of  this  or  rather  last  post  I  am,  I  must  say,  very 
much  astonished  at  your  finding  any  fault  with  the  flour.  It  was  sold  to  you, 
subject  to  your  examining  the  bulk ;  and  it  was  not  until  after  you  had  examined 
it  and  satisfied  yourself  both  of  quality  and  condition  that  you  confirmed  the 
purchase.  The  flour  was  in  Messrs.  Greggs'  warehouse  when  you  saw  it,  and 
under  their  care ;  and  their  warehouseman  says  you  saw  as  many  barrels  as  you 
wished  to  look  at,  and  that  what  was  forwarded  to  you  was  the  same  you  saw. 
Under  these  circumstances  you  cannot  therefore  object  to  fulfil  your  agreement ; 
but  in  order  that  no  unpleasantness  may  arise  out  of  the  transaction  I  am  satis- 
fied to  cancel  the  sale,  provided  you  will  place  the  flour  in  the  same  warehouse 
here  it  was  sent  from,  free  of  any  expense  to  me ;  this  without  prejudice  to  my 
claim  or  any  part  thereof,  and  subject  to  your  reply  in  course. 

I  am.  Sir,  yours  respectfully,  William  Archbb. 
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Liverpool,  28th  September,  1849. 
Mr.  Edward  Baynes 

Bought  of  William  Archer,  payment  cash,  less  three  months'  interest, 

Thirty-three  barrels  Ohio  flour,  at  21s.  6d.  per  196  lbs.  £35  9s.  6d. 

Less  47  lbs.  short  weight 6     2 

£35  4s.  id. 
The  defendant  wrote  in  answer  as  follows :  — 

Lancaster,  October  10th,  1849. 
Dear  Sir,  —  This  is  to  say  that  I  duly  received  yours  in  reply ;  beg  to  say 
that  the  barrels  I  have  received  is  not  the  same  as  I  saw.  I  took  a  sample  with 
me  from  the  sample  I  have,  and  the  barrels  I  saw  was  quite  as  fine  as  I  compared 
them,  nor  was  they  lumpy.  Now  the  barrels  I  have  received  is  all  very  lumpy, 
and  none  of  them  so  fine  as  the  sample.  Any  person  you  may  appoint  is  at  lib- 
erty to  come  and  examine  them;  if  you  will  take  them  back  and  pay  carriage,  I 
will  with  pleasure  send  them.  There  must  be  some  mistake  about  them.  I  can- 
not tell  whatever  to  do  with  them.  Yours  truly, 

E.  Baynes. 

It  was  objected  on  behalf  of  the  defendant  that  there  was  no  suffi- 
cient note  or  memorandum  in  writing  to  satisfy  the  Statute  of  Frauds  ; 
and  the  learned  judge  being  of  that  ojsinion  directed  a  nonsuit,  reserv- 
■  ng  leave  for  the  i:)laintiff  to  move  to  enter  a  verdict  for  the  amount 
claimed.     A  rule  7nsi  having  been  obtained  accordingly, 

Wi/ks  and  Huffh  Hill  shewed  cause  (June  21st).  The  letters  and 
invoice  do  not  constitute  a  sufficient  note  or  memorandum  in  writing 
of  the  contract  to  satisfy  the  17th  section  of  the  29  Car.  2,  c.  3.  Eger- 
ton  V.  Mathews  1  and  Wain  v.  Warlters  ^  establish  the  distinction 
between  the  4th  and  17th  sections  of  that  statute.  By  the  fonner  the 
whole  contract  must  be  in  writing,  including  the  consideration  ;  hut  by 
the  latter  it  is  sufficient  if  all  the  terms  by  which  the  vendee  is  bound 
are  stated  in  writing.  Now  here,  though  the  plaintiff's  letter  of  the 
3d  of  October  couijled  with  the  invoice  does  contain  a  statement  of 
the  terms  of  a  contract,  yet  that  is  not  adopted  by  the  defendant.  A 
disclaimer  of  a  contract  has  never  been  held  to  be  a  memorandum 
within  that  statute.  Cooper  v.  Smith.^  This  case  is  governed  by  Rich- 
ards V.  Porter,*  where  the  plaintiff  sent  to  the  defendant  an  invoice  of 
hops,  and  delivered  the  invoice  to  a  carrier  to  be  conveyed  to  the 
defendant.  In  the  invoice  the  plaintiff  was  described  as  the  seller,  and 
the  defendant  as  the  purchaser  of  the  hops.  The  defendant  afterwards 
wrote  to  the  plaintiff  as  follows:  "The  hops  which  I  bought  of  Mr. 
Richards  (the  plaintiff)  on  the  23d  of  last  month  are  not  )'ct  arrived, 
nor  have  I  heard  of  them.  I  received  the  invoice.  The  last  was  much 
longer  than  they  ought  to  have  been  on  the  road ;  however  if  they  do 
not  arrive  in  a  few  days,  I  must  get  some  elsewhere,  and  consequently 

1  6  East,  307.  2  5  East,  10. 

3  15  East,  103.  *  6  B.  &  C.  437. 
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cannot  accept  them ; "  and  it  was  held  that  the  invoice  and  letter  taken 
together  did  not  constitute  a  sufficient  note  in  writing  within  the  stat- 
ute. Where  indeed  the  vendee  by  his  letter  in  answer  recognizes  and 
adopts  the  terms  of  a  contract  specified  in  the  vendor's  letter,  that  no 
doubt  is  a  sufficient  memorandum  to  satisfy  the  statute  (Jackson  v. 
Lowe,^  Smith  v.  Surman  ^)  ;  but  that  is  not  the  case  here. 

Watson  and  T.  Jones,  in  support  of  the  rule.  It  is  necessary  to  keep 
in  view  the  distinction  between  the  contract  itself  and  the  perfoimance 
of  it.  The  defendant  by  his  letter  of  the  10th  of  October  admits  that 
there  was  a  contract,  but  complains  that  the  flour  sent  was  not  accord- 
ing to  sample.  The  statute  does  not  absolutely  exclude  parol  evi- 
dence ;  and  it  may  be  introduced  to  shew  that  the  contract  between 
the  parties  was  that  contained  in  the  invoice  and  letter  of  the  3d  of 
October.  Johnson  v.  Dodgson.'  The  true  principle  is  stated  by  Lord 
Denman,  C.  J.,  in  Dobell  v.  Hutchinson,*  viz.,  "  that  where  a  contract 
in  writing  or  note  exists  which  binds  one  party,  any  subsequent  note 
in  writing  signed  by  the  other  is  sufficient  to  bind  him,  provided  it 
either  contains  in  itself  the  terms  of  the  contract  or  refers  to  any  writ- 
ing which  contains  them."  Saunderson  v.  Jackson  °  shews  that  these 
letters  connected  together  constitute  a  sufficient  note  in  writing. 
Jackson  v.  Lowe "  is  not  distinguishable  from  the  present  case.  The 
parties  do  not  differ  as  to  the  terms  of  the  contract,  but  only  as  to 
whether  the  flour  sent  is  that  which  has  been  sold.  Upon  every  prin- 
ciple of  construction,  that  imports  the  fact  of  a  sale. 

Cur.  adv.  vult. 

Aldeeson,  B.,  now'said :  There  was  a  case  of  Archer  v.  Baynes, 
tried  before  me  at  the  last  Liverpool  assizes,  in  which  a  motion  was 
made  to  enter  a  verdict  for  the  plaintiff  for  £35  4s.  Ad.,  the  admitted 
amount  of  the  damages.  At  the  trial  the  plaintiff  was  nonsuited  on 
the  ground  that  there  was  no  sufficient  note  or  memorandum  in  writing 
of  any  contract  to  take  the  case  out  of  the  Statute  of  Frauds ;  and 
that  question  having  been  reserved  was  argued  before  the  three  judges 
who  are  now  present  in  court ; '  and  we  are  of  opinion  that  the  rule 
must  be  discharged.  No  doubt  if  the  letter  of  the  plaintiff  of  the  3d 
of  October,  and  of  the  defendant  in  answer,  taken  together  contained 
a  sufficient  contract,  namely,  one  that  would  express  all  its  terms,  they 
would  constitute  a  memorandum  in  writing  within  the  statute.  We 
have  no  difficulty  therefore  in  coming  to  the  conclusion  that  these  let- 
ters may  be  looked  at  for  the  purpose  of  seeing  whether  or  not  they 
contain  a  sufficient  contract  to  take  the  case  out  of  the  statute ;  but 
looking  at  them  we  do  not  think  they  do.     They  do  not  express  all 

1  1  Bing.  9.  2  9  B.  &  C.  561.  8  2  M.  &  W.  658. 

<  3  A.  &  B.  371.  5  2  B.  &  P.  238.  6  i  Bing.  9. 

'  Alderson;  B.,  Rolfe,  B.,  and  Piatt,  B. 
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the  tei-ms  of  the  contract ;  and  the  case  is  in  truth  governed  by  Rich- 
ards V.  Porter,  wliich  was  cited  in  the  course  of  the  argument,  and  in 
which  Lord  Tenterden  gave  a  similar  decision  as  to  a  document  of  a 
similar  nature  which  was  then  before  him.  There  is  a  distinct  refusal 
on  the  part  of  the  defendant  to  accept  the  flour  which  he  had  bought 
of  the  plaintifi".  It  is  clear  from  the  letters  that  he  had  bought  the 
flour  from  the  plaintiff  upon  some  contract  or  other ;  but  whether  he 
bought  it  on  a  contract  to  take  the  particular  barrels  of  flour  which  he 
had  seen  at  the  warehouse,  or  whether  he  had  bought  them  on  a  par- 
ticular sample,  which  had  been  delivered  to  him,  on  the  condition  that 
they  should  agree  with  that  sample,  does  not  appear  ;  and  that  which 
is  in  truth  the  dispute  between  the  parties  is  not  settled  by  the  con- 
tract in  writing ;  and  therefore  the  rule  must  be  discharged. 

Jiule  discharged. 


SIEVEWRIGHT  v.  ARCHIBALD. 

In  the  Queen's  Bench,  June  17,  1851. 

[Beported  in  17  Queen's  Bench  Reports,  103.] 

Assumpsit  for  not  accepting  iron.  Plea  (among  others),  nan  assump- 
sit.    Issue  thereon. 

The  cause  was  tried  before  Lord  Campbell,  C.  J.,  at  the  sittings  in 
London  after  Michaelmas  term,  1850.  The  pleadings,  the  manner  in 
which  they  were  amended,  and  the  points  reserved  are  fully  stated  in 
the  judgment  of  Lord  Campbell,  C.  J. 

Wctfion  in  the  ensuing  term  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendant  pursuant  to  the  leave  reserved. 

JBovill  in  Easter  term^  shewed  cause;  and  Watson  and  Hawkins 
were  heard  in  support  of  the  rule.  The  arguments  used  and  cases 
cited  will  appear  sufiiciently  by  the  judgments.  Our.  adv.  vuU. 

In  this  term  (.June  17th),  the  court  being  divided  in  opinion,  the 
learned  judges  dehvered  separate  judgments. 

Erle,  J.  In  this  case  it  appeared  by  the  evidence  of  the  broker 
at  the  trial  that  he  agreed  with  the  defendant  to  sell  to  him  500  tons 
of  Dunlop's  iron ;  that  Dunlop's  iron  was  Scotch ;  that  he  delivered 
to  the  defendant  a  bought  note  in  which  the  thing  bought  was  named 
Scotch  iron,  and  to  the  plaintifi"  a  sold  note  in  which  the  thing  sold  was 
named  Dunlop's  iron :  and  it  fiirther  appeared  tliat  the  defendant  had 

5  April  16.    Before  Lord  Campbell,  C.  J.,  Patteson,  Wightman,  and  Erie,  JJ. 
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repeatedly  admitted  the  existence  of  some  contract  by  requesting  the 
plaintiff  to  release  him  therefrom  upon  terms. 

The  plaintiff  had  declared  for  not  accepting  Dunlop's  iron  ;  but  on 
the  defendant  producing  the  bought  note  so  that  it  was  in  evidence, 
and  objecting  that  there  was  no  contract  because  the  bought  and  sold 
notes  varied,  the  plaintiff  then  contended  that  the  defendant  had 
ratified  the  contract  expressed  in  the  bought  note  sent  to  the  defend- 
ant. The  declaration  was  then  amended  to  agree  with  the  bought 
note ;  and  the  jury  found  their  verdict  for  the  plaintiff,  and  that  the 
defendant  had  ratified  the  contract  alleged  in  the  amended  declara- 
tion. I  take  this  to  be  the  substance  of  the  evidence,  as  stated  more 
fully  in  the  judgment  of  the  Lord  Chief  Justice.  The  defendant 
obtained  a  rule  to  set  aside  this  verdict  for  the  plaintiff,  -and  enter  it 
for  the  defendant,  on  two  grounds  :  First,  he  contended  that,  in  cases 
where  a  contract  has  been  made  by  a  broker  and  bought  and  sold 
notes  have  been  delivered,  they  alone  constitute  the  contract ;  that  all 
other  evidence  of  the  contract  is  excluded ;  and  that  if  they  vary  a 
contract  is  disproved ;  and  that  the  notes  now  in  question  did  vary : 
and,  secondly,  he  contended  that,  if  evidence  was  in  such  cases  admissi- 
ble, there  was  no  evidence  here  to  go  to  the  jury  to  prove  the  ratification 
of  the  contract  alleged  in  the  amended  declaration.  But  after  consid- 
ering the  argument,  it  appears  to  me  that  he  has  failed  to  establish 
either  ground. 

With  respect  to  the  first  ground,  I  would  observe  that  the  question 
of  the  effect  either  of  an  entry  in  a  broker's  book  signed  by  him,  or  of 
the  acceptance  of  bought  and  sold  notes  which  agree,  is  not  touched  by 
the  present  case.  I  assume  that  sufficient  parol  evidence  of  a  contract 
in  the  terms  of  the  bought  note  delivered  to  the  defendant  has  been 
tendered,  and  that  the  point  is.  Whether  such  evidence  is  inadmissible 
because  a  sold  note  was  delivered  to  the  plaintiff  ?  in  other  words, 
Whether  bought  and  sold  notes,  without  other  evidence  of  intention, 
are  by  presumption  of  law  a  contract  in  writing?  I  think  they  are 
not.  If  bought  and  sold  notes  which  agree  are  delivered  and  accepted 
without  objection,  such  acceptance  without  objection  is  evidence  for 
the  jury  of  mutual  assent  to  the  terms  of  the  notes ;  but  the  assent  is 
to  be  inferred  by  the  jury  from  their  acceptance  of  the  notes  without 
objection,  not  from  the  signature  to  the  writing,  which  would  be  the 
proof  if  they  constituted  a  contract  in  writing.  This  seems  to  me  to 
be  the  effect  of  the  evidence  of  mercantile  usage  relating  to  bought 
and  sold  notes  given  in  Hawes  v.  Forster  ^  mentioned  below ;  and  this 
is  the  ground  on  which  the  verdict  in  that  case  is  to  be  sustained, 
according'  to  the  opinion  of  Parke,  B.,  expressed  in  Thornton  v. 
Charles.^  The  form  of  the  instruments  is  strong  to  shew  that  they  are 
not  intended  to  constitute  a  contract  in  writing,  but  to  give  informal 
1  1  Moo.  &  Eob.  368,  372.  2  9  M.  &  W.  802. 
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tion  from  the  agent  to  the  principal  of  that  which  has  been  done  on  his 
behalf:  the  bu3'er  is  informed  of  his  purchase,  the  seller  of  his  sale; 
and  experience  shews  that  they  are  varied  as  mercantile  convenience 
may  dictate.  Botli  may  be  sent,  or  one,  or  neither;  they  may  both  be 
signed  by  the  broker,  or  one  by  him  and  the  other  by  the  party;  the 
names  of  both  contractors  may  be  mentioned,  or  one  may  be  named 
and  the  other  described  ;  they  may  be  sent  at  the  time  of  the  contract 
or  after,  or  one  at  an  interval  after  the  other.  No  person  acquainted 
with  legal  consequences  would  intend  to  make  a  written  contract 
depend  on  se])arate  instruments,  sent  at  separate  times  in  various  forms, 
neither  ]iarty  having  seen  both  instruments :  such  a  process  is  con- 
trary to  the  nature  of  contracting,  of  which  the  essence  is  interchange 
of  consent  at  a  certain  time.  The  governing  principle  in  respect  of 
contracts  is  to  gi'\"e  effect  to  the  intention  of  the  parties ;  and  where 
the  intention  to  contract  is  clear,  it  seems  contrary  to  that  principle  to 
defeat  it  because  l)Ought  and  sold  notes  have  been  delivered  which  dis- 
agree. They  are  then  held  to  constitute  the  contract  only  for  the  pur- 
pose of  annulling  it. 

It  seems  to  me  therefore  that,  upon  principle,  the  mere  deUvery  of 
bought  and  sold  notes  does  not  prove  an  intention  to  contract  in 
writing,  ami  (hjes  not  exclude  other  evidence  of  the  contract,  in  case 
they  disagree.  Before  examining  the  authorities  on  which  this  propo- 
sition is  supposed  to  be  founded,  I  would  draw  attention  to  the  dis- 
tinction between  evidence  of  a  contract  and  evidence  of  a  compliance 
with  the  Statute  of  Frauds.  The  question  of  compliance  with  the 
statute  does  not  arise  until  the  contract  is  in  proof  In  case  of  a  writ- 
ten contract  the  statute  has  no  application.  In  case  of  other  con- 
tracts the  compliance  may  be  proved  by  part  payment,  or  part  delivery, 
or  memorandum  in  writing  of  the  bargain.  Where  a  memorandum  in 
writing  is  to  be  proved  as  a  compliance  with  the  statute,  it  differs  from 
a  contract  in  writing  in  that  it  may  be  maile  at  any  time  after  the 
contract,  if  before  the  action  commenced ;  and  any  number  of  memo- 
randa may  be  maile,  all  being  equally  originals;  and  it  is  sufficient  if 
signed  by  one  of  the  parties  only  or  his  agent,  and  if  the  tei-ms  of  the 
bargain  can  be  collected  from  it,  although  it  be  not  expressed  in  the 
usual  form  of  an  agreement.     Egerton  v.  Mathews.^ 

I  now  advert  to  the  authorities  usually  cited  on  this  point.  In 
Thornton  v.  Kempster  ^  the  bought  an<l  sold  notes  could  not  be  recon- 
ciled, and  no  other  evidence  appears  to  have  been  oflFered  of  the  con- 
tract, and  the  plaintiff"  did  not  adopt  the  note  delivered  to  the  defendant; 
and  he  was  nonsuited.  As  the  case  stands  in  the  reports,  there  was  no 
evidence  of  mutual  assent  to  the  contract  alleged  by  the  plaintiff".  The 
point  was  not  raised  whether  other  evidence  of  the  contract  was  admis- 
sible. In  Gumming  v.  Roebuck » the  statement  is  that  the  bought  and 
1  6  East,  307.  2  5  Taunt.  786.  3  Holt,  N.  P.  C.  172. 
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sold  notes  varied ;  and  Gibbs,  C.  J.,  is  reported  to  have  ruled  that,  if 
the  broker  delivers  a  different  note  of  the  contract  to  each  party  con- 
tracting, there  is  no  vaUd  contract ;  and  he  nonsuited  the  plaintiff.    In 
this  case  also  it  does  not  appear  that  any  other  evidence  of  the  con- 
tract besides  the  notes  was  offered ;  and  if  not,  this  ruling  is  in  the 
same  way  irrelevant  to  the  present  question.     The  learned  judge  is 
reported  to  have  added  that  a  case  which  states  the  entry  in  the 
broker's  book  to  be  the  original  contract  has  been  since  .contradicted. 
The  facts  in  relation  to  which  this  opinion  was  expressed  are  not  given : 
if  it  was  intended  to  be  unqualified,  there  is  authority  and  principle 
against  it.    In  Heyman  v.  Neale  ^  an  entry  was  made  in  the  broker's 
book,  and  bought  and  sold  notes  were  delivered ;  and  the  defendant 
returned  the  bought  note,  and  contended  that  there  was  no  contract 
till  the  note  delivered  was  assented  to.     Lord  Ellenborough  held  that 
neither  party  could  recede  from  a  contract  after  it  was  entered  in  the 
book,  that  the  bought  and  sold  note  is  not  sent  on  approbation,  nor 
does  it  constitute  the  contract :  it  is  only  a  copy  of  the  entry,  which 
would  be  valid  although  no  bought  or  sold  note  was  sent.    In  Grant  v. 
Fletcher  ''■  the  plaintiff  proved  a  verbal   contract  of  purchase  by  the 
broker,  and  to  comply  with  the  Statute  gave  in  evidence  an  unsigned 
entry  in  the  broker's  book  and  imperfect  bought  and  sold  notes ;  and 
a  nonsuit  was  supported,  because  these  imperfect  instruments  did  not 
constitute  a  sufficient  memorandum  in  writing  of  the  bargain.     In  the 
judgment  it  is  stated  that  the  entry  in  the  broker's  book  is  the  original, 
and  the  bought  and  sold  notes  ought  to  be  copies  of  it,  and  that  a  valid 
contract  may  probably  be  made  by  perfect  notes  signed  by  the  broker 
and  dehvered  to  the  parties,  although  the  book  be  not  signed :  the 
court  therefore  was  far  from  holding  the  notes,  if  delivered,  to  be  the 
sole  evidence  of  the  contract.   In  Goom  v.  Aflalo  ^  the  broker  had  made 
an  unsigned  entry  in  his  book,  and  had  delivered  to  the  parties  signed 
bought  and  sold  notes:  it  was  objected  that  the  entry  in  the  book  was 
the  original,  and  that  therefore  the  notes  were  inadmissible  ;  and  this 
objection  was  only  overruled  after  argument  on  a  special  case.     The 
court  therefore  was  still  far  from  recognizing  the  doctrine  that  bought 
and  sold  notes  are  the  contract  itself.     In  Thornton  v.  Meux,^  Abbott, 
C.  J.,  states  that  he  used  to  think  the  broker's  book  the  proper  evidence 
of  the  contract ;  but  he  afterwards  changed  his  opinion,  and  held,  con- 
formably with  the  rest  of  the  court,  that  the  copies  delivered  to  the 
parties  were  the  evidence  of  the  contract  they  had  entered  into.     It  is 
obvious  that  this  ruling  does  not  follow  from  the  judgments  that  had 
lately  preceded  it :  it  avows  a  late  change  of  opinion ;  it  was  not  acted 
on  in  the  case  so  as  to  nonsuit  the  plaintiffs  thereon,  but  the  trial  pro- 
ceeded, and  the  plaintiffs  were  nonsuited  on  another  ground ;  and  there- 

1  2  Campb.  337.  2  5  B.  &  C.  486. 
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fore  there  was  no  opportunity  to  re\dew  the  ruling  in  banc;  and  both 
the  last  cases  are  expressed  as  if  a  contract  in  writing  was  necessary 
for  a  contract  of  sale  of  chattels.  In  Hawes  v.  Forster  ^  the  contract  as 
stated  in  the  bought  and  sold  notes  varied  from  the  contract  as  stated 
in  the  broker's  book.  On  the  first  trial  the  plaintiffs'  note  only  was  in 
evidence,  and  the  broker's  book  was  excluded.  On  the  second  trial  the 
plaintiifs  relied  on  both  the  notes,  with  the  evidence  of  some  merchants 
stating  that  they  always  looked  to  the  bought  and  sold  notes  as  the 
contract,  and  that  if  the  note  was  not  consonant  to  their  direction  to 
the  broker  they  returned  it ;  the  defendants  relied  on  the  entry  in  the 
broker's  book:  the  jury  were  directed  to  find  for  the  plaintiffs  if  the 
bought  and  sold  notes  in  their  opinion  constituted  the  contract ;  and 
they  found  for  the  plain tifis.  This  case  ought  not  to  be  taken  to  estab- 
lish the  general  proposition  of  law,  that  the  notes  in  all  cases  constitute 
the  contract.  The  verdict  may  well  be  supported  upon  the  facts  of  the 
case,  as  the  acceptance  of  the  notes  without  objection  was  evidence  for 
the  jury  of  mutual  assent  to  a  contract  upon  the  terms  expressed  in 
those  writings,  which  agreed.  This  view  is  explained  by  Parke,  B.,  in 
Thornton  v.  Charles,^  where  he  says,  speaking  of  Hawes  v.  Forster: 
"  The  jury  found  that  the  bought  and  sold  notes  were  evidence  of  the 
contract,  but  on  the  ground  that  those  documents,  having  been  dehvered 
to  each  of  the  parties  after  signing  the  entry  in  the  book,  constituted 
evidence  of  a  new  contract  made  between  the  parties  on  the  footing  of 
those  notes.  That  case  may  be  perfectly  correct ;  but  it  does  not 
decide  that,  if  the  bought  and  sold  notes  disagree,  or  there  be  a  mem- 
orandum in  the  book  made  according  to  the  intention  of  the  parties, 
that  memorandum  signed  by  the  broker  would  not  be  good  evidence  to 
satisfy  the  Statute  of  Frauds."  The  same  learned  judge  expresses  him- 
self to  the  same  effect  in  Pitts  v.  Beckett.'  It  is  clear  also  that,  if 
according  to  the  opinion  of  the  witnesses  there  is  a  right  to  return  the 
note  if  contrary  to  instructions,  the  keeping  of  the  note  makes  it  bind- 
ing, and  not  the  signature. 

These  are  the  princi)]al  authorities  cited  by  Mr.  Smith  on  Mercantile 
Law*  in  support  of  the  principle  now  <liscussed;  and  from  this  review 
I  gather  that  in  the  greater  number  of  the  cases  the  doctrine  that 
bought  and  sold  notes  are  the  sole  evidence  of  the  contract  is  not 
recognized,  nor  was  the  point  decided  that  other  evidence  of  the  con- 
tract and  of  :i  compliance  with  the  statute- is  inadmissible  if  bought  and 
sold  notes  have  been  delivered  which  disagree.  And  if  the  prmciple  is 
not  established  by  direct  authority,  the  manifest  evil  resulting  from  it 
is  a  strong  ground  for  believing  that  it  is  not  founded  on  law. 

Then,  if  other  evidence  of  the  contract  and  of  a  compliance  with  the 
statute  was  admissible,  the  second  question  raised  by  the"  defendant 

1  1  M.  &  Rob.  368.  2  9  M.  &  W.  804,  807. 
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remains  to  be  considered,  namely,  whether  there  was  sufficient  evidence 
to  sustain  the  verdict  for  the  plaintiff.  Upon  this  point  I  tliink  the 
jury  were  warranted  in  inferring  that  the  substance  of  the  contract  was 
as  alleged  in  the  amended  declaration  and  as  stated  in  the  defendant's 
note.  The  broker  who  made  the  contract  appears  to  have  so  under- 
stood it,  as  he  so  expressed  it  at  the  time  :  the  defendant  with  whom 
he  made  it  probably  so  understood  it,  as  he  kept  the  note  in  that  form 
without  objection,  and  treated  for  a  compromise  on  the  assumption  that 
he  was  bound  thereby,  and  produced  it  at  the  trial  as  the  contract.  The 
plaintiff  might  well  so  understand  it;  for  as  Dunlop's  iron  was  a  Scotch 
iron,  the  article  which  he  intended  to  deliver  was  the  article  which  the 
defendant  intended  to  buy.  There  is  no  evidence  that  Scotch  iron 
made  by  Dunlop  was  better  than  any  other  Scotch  iron ;  on  the  con- 
trary it  is  probable  from  the  conduct  of  the  parties  that  the  mention 
of  Dunlop's  name  was  an  immaterial  accident,  not  affecting  the  sub- 
stance of  the  bargain.  As  in  the  case  of  the  purchase  of  wheat  or 
other  article  of  usual  supply  by  its  known  denomination,  if  the  dock 
where  it  was  stored  or  the  ship  in  which  it  was  brought  was  mentioned 
in  one  note  and  omitted  in  another,  the  omission  of  the  place  would,  I 
presume,  be  held  immaterial ;  so  the  omission  of  the  manufacturer  of 
Scotch  iron  in  the  defendant's  note  ought  to  be  held  immaterial  if  the 
subject  of  his  purchase  was  intended  to  be  Scotch  iron ;  and  his  con- 
duct is  good  evidence  of  such  intention.  If  the  evidence  was  that  the 
defendant  had  proposed  to  buy  Scotch  iron,  and  that  the  plaintiff  had 
proposed  to  sell  him  the  article  he  wanted,  namely,  Dunlop's,  and  the 
defendant  had  described  his  contract  to  be  a  purchase  of  Scotch  iron  in 
a  memorandum  made  at  the  time,  the  jury  would  infer  that  Scotch  iron 
was  of  the  substance  of  the  contract.  The  evidence  now  in  the  case 
appears  to  me  to  warrant  the  same  conclusion.  If  the  substance  of  the 
contract  was  as  alleged  in  the  defendant's  note,  that  note  alone  would 
be  a  sufficient  memorandum  of  the  bargain  signed  by  an  agent  within 
the  statute.  The  note  delivered  to  the  defendant  was  held  sufficient  by 
Lord  Kenyon  in  Ruoker  v.  Cammeyer;^  one  note  only  was  offered  in 
evidence  by  the  plaintiffs  in  Powell  v.  Divett,^  and  no  objection  was 
made  on  that  account ;  one  note  alone  was  held  by  Lord  Denman  to 
be  sufficient  in  Hawes  v.  Forster ; "  one  note  signed  by  the  defendant  was 
held  sufficient  in  Rowe  v.  Osborne,*  though  it  varied  from  the  note 
signed  by  the  plaintiff's  broker  which  had  been  sent  to  the  defendant. 
But  it  is  not  necessary  to  discuss  whether  one  note  alone  would  be  a 
sufficient  memorandum ;  for,  if  the  substance  of  the  contract  was  as  is 
alleged,  the  notes  did  not  substantially  vary.  As  it  was  held  in  Bold 
V.  Rayner  ^  that  several  apparent  differences  in  the  terms  of  bought  and 
sold  notes  might  be  reconciled  by  evidence  of  mercantile  usage  in 

1  1  Esp.  N.  P  .C.  105.  2  15  East,  29.  3  1  M.  &  Kob.  368. 

*  1  Stark,  N.  P.  C.  140.  6  i  M.  &  W.  343 ;  ».  c.  Tyr.  &  G.  820. 
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respect  to  those  terms,  so  where  two  descriptions  are  used  in  those 
instruments,  of  that  which  in  the  intention  of  the  parties  may  be  the 
same  article,  I  think  the  apparent  discrepancy  may  be  removed  by  evi- 
dence of  such  intention ;  and  that  if  both  notes  were  essential  to  the 
plaintiff's  case,  both  may  be  reconciled  ujjon  this  evidence  and  held 
valid,  they  not  being  inconsistent  as  was  the  case  in  Thornton  v. 
Kempster.-' 

If  it  is  further  objected  for  the  defendant  that  the  question  of  ratifi- 
cation was  left  to  the  jury  instead  of  asking  them  what  was  the  sub- 
stance of  the  contract,  it  appears  to  me  that  the  jury  intended  to  find 
that  the  contract  was  as  alleged  in  the  declaration  and  expressed  in 
the  bought  note ;  but  if  not,  this  objection  would  not  warrant  the 
entry  of  a  verdict  for  the  defendant,  which  is  the  present  rule :  if  the 
point  can  be  resorted  to  at  all,  it  goes  to  a  new  trial  only.  For  these 
reasons  my  opinion  is  against  the  defendant  on  this  second  ground 
also  ;  and  I  think  his  rule  ought  to  be  discharged. 

Pattesox,  J.,  after  stating  that  it  was  unnecessary  to  recapitulate 
the  facts,  as  he  adopted  the  full  statement  in  the  judgment  of  Lord 
Campbell,  C.  J.,  proceeded  as  follows  :  — 

The  Statute  of  Frauds  requires  that  some  note  or  memorandum  in 
writing  of  the  bargain  be  made  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  their  agents  thereunto  lawfully  authorized.  The 
question  is,  AVhether  in  this  case  there  was  any  such  note  or  memoran- 
dum in  writing  signed  Ijy  the  defendant  or  his  agent  ?  If  there  was,  I 
take  it  to  be  clearly  immaterial  whether  there  was  any  such  note  or 
memorandum  signed  by  the  plaintiff  (see  Egerton  v.  Mathews,^  where 
the  memorandum  was  signed  by  the  defendants  themselves,  not  by  a 
broker  or  agent,  and  none  was  signed  by  the  plaintiff,  yet  it  was  held 
that  the  statute  was  satisfie<I)  ;  for  I  consider  that  the  memorandum 
need  not  be  the  contract  itself,  but  that  a  contract  may  be  made  with- 
out writing;  and  if  a  memorandum  in  writing  be  afterwards  made, 
embodying  that  contract,  and  be  signed  by  one  of  the  parties  or  his 
agent,  he  being  the  party  to  be  charged  thereby,  the  statute  is  satisfied. 
Still  it  is  plain  that,  if  the  original  contract 'was  itself  in  writing  signed 
by  both  parties,  that  would  be  the  binding  instrument,  and  no  subse- 
quent memorandum  signed  by  one  party  could  ha-s-e  any  effect.  In 
this  case  the  contract  was  made  by  a  broker  acting  for  both  parties ; 
but  such  contract  was  not  in  writing  signed  by  him  or  them.  If  there 
be  any  writing  to  satisfy  the  statute  it  must  be  some  subsequent  mem- 
orandum in  writing  signed  by  the  defendant  or  his  agent.  There  are 
subsequent  memoranda  in  writing  signed  by  the  broker,  namely,  the 
bought  and  sold  notes.  Which  of  these,  if  either,  is  the  memorandum 
in  writing  signed  by  the  defendant  or  his  agent?  The  bought  note  is 
delivered  to  the  buyer,  the  defendant ;  the  sold  note  to  the^  seller,  the 
1  5  Taunt.  786.  2  6  East,  307. 
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plaintiif;  each  of  them  in  the  Mnguage  used  purports  to  be  a  repre- 
sentation by  the  broker  to  the  person  to  whom  it  is  delivered  of  what 
he  the  broker  has  done  as  agent  for  that  person.  Surely  the  bought 
note  delivered  to  the  buyer  cannot  be  said  to  be  the  memorandum  of 
the  contract  signed  by  the  buyer's  agent  in  order  that  he  may  be  bound 
thereby;  for  then  it  would  have  been  delivered  to  the  seller,  and  not 
to  the  buyer ;  and  vice  versa  as  to  the  sold  note.  Can  then  the  sold 
note  delivered  to  the  seller  be  treated  as  the  memorandum  signed  by 
the  agent  of  the  buyer,  and  binding  him  the  buyer  thereby  ?  The  very 
language  of  it  shews  that  it  cannot.  In  the  city  of  London,  where  this 
contract  was  made,  the  broker  is  bound  to  enter  in  his  book  and  sign 
all  contracts  made  by  him ;  and  if  the  broker  had  made  such  signed 
entry  I  cannot  doubt,  notwithstanding  the  oases  and  dicta  apparently 
to  the  contrary,  that  such  memorandum  would  be  the  binding  contract 
on  both  parties.  In  the  case  of  Hawes  v.  Forster  ■"  there  was  such  a 
memorandum  signed  in  the  broker's  book :  there  were  also  bought  and 
sold  notes  tallying  with  each  other,  but  varying  from  the  book.  On  the 
first  trial  of  that  case  Lord  Denman  held  that  the  bought  note  pro- 
duced by  the  buyer  (the  plaintiff)  was  sufficient,  and  was  the  proper 
evidence  of  the  contract  and  not  the  book,  and  that  no  notice  to  pro- 
duce the  sold  note  need  be  given  to  the  defendant.  The  court  on 
motion  granted  a  new  trial,  holding  that  this  evidence  was  not  the 
proper  evidence  of  the  contract,  unless  there  was  a  custom  of  trade  in 
London  that  the  bought  and  sold  notes,  and  not  the  signed  broker's 
book,  were  the  contract,  and  considering  that  such  custom  had  not  been 
sufficiently  inquired  into.  The  case  is  so  explained  by  Parke,  B.,  in 
Thornton  v.  Charles,^  and  again  in  Pitts  v.  Beckett ;  °  and  my  own  note 
of  the  case  (I  having  been  a  member  of  the  court  which  granted  the 
new  trial'')  is  in  entire  conformity  with  that  explanation.  On  the  new 
trial  the  jury  found  the  custom  that  the  bought  and  sold  notes  consti- 
tuted the  contract,  and  not  the  broker's  book :  a  bill  of  exceptions  was 
tendered ;  but  the  defendant  did  not  persist,  and  submitted  to  the  ver- 
dict. Possibly,  if  he  had,  it  might  have  been  held  that  the  bought  and 
sold  notes  acquiesced  in  constituted  a  new  contract ;  but  that  they  could 
ever  be  treated  under  such  circumstances  as  the  original  contract  seems 
to  me  impossible. 

However,  in  the  present  case  there  was  no  signed  memorandum  in 
the  broker's  book:  therefore  the  bought  and  sold  notes  together,  or 
one  of  them  separately,  must  be  the  memorandum  in  writing  signed 

'  1  M.  &  Eob.  368.  2  9  M.  &  W.  802.  3  13  M.  &  W.  743,  746. 

*  The  case  was  argued  before  Denman,  C.  J.,  Llttledale,  Parke,  and  Patteson,  JJ., 
on  May  30  and  June  3,  1883,  by  Sir  James  Scarlett,  D.  Pollock,  and  K.  Gurney, 
for  the  plaintiffs,  and  Sir  John  Campbell,  Solicitor-General,  and  Blackburne,  for  the 
defendants.  Denman,  C.  J.,  delivered  judgment  on  June  12.  No  decision  having 
been  pronounced  on  the  question  of  law,  the  case  was  not  reported. 
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by  the  defendant's  agent,  or  there  is  iione  at  all,  and  the  statute  will 
not  be  satisfied. 

If  the  bought  and  sold  notes  together  be  the  memorandum,  and  they 
diifer  materially,  it  is  plain  that  there  is  no  memorandum :  the  court 
cannot  possibly  say,  nor  can  a  jury  say,  which  of  them  is  to  prevail 
over  the  other  ;  read  together  they  are  inconsistent,  assuming  the  vari- 
ance between  them  to  be  material ;  and  if  one  prevails  over  the  other, 
that  one  will  be  the  memorandum,  and  not  the  two  together. 

If  on  the  other  hand  one  only  of  these  notes  is  to  be  considered  as 
the  memorandum  in  writing  signed  by  the  defendant's  agent  and  bind- 
ing the  defendant,  which  of  them  is  to  be  so  considered,  the  bought 
note  delivered  to  the  defendant  himself  or  the  sold  note  delivered  to 
the  plaintiff?  I  have  already  stated  that  I  cannot  think  that  either  of 
them  by  itself  can  be  so  treated.  In  no  one  of  the  cases  has  the  court 
or  a  judge  at  nisi  2)>'i"s  held  that  it  could  :  all  that  Lord  Denman  held 
in  Hawes  v.  Forster,^  on  the  first  trial,  was  that  proof  of  one  was  sufii- 
cient  without  notice  to  produce  the  other,  thereby  holding  only  that 
the  other  must  be  taken  to  correspond  with  that  produced  until  the 
opposite  party  produced  the  other  and  shewed  the  variance.  But  on 
the  second  trial  notice  to  produce  the  other  was  given,  and  it  was  pro- 
duced, and  the  two  corresponded.  In  Goom  v.  Aflalo  ^  there  was  no 
variance  at  all ;  and  the  only  question  was,  whether,  as  there  was  an 
unsigned  memorandum  in  the  broker's  book,  the  bought  and  sold  notes 
could  be  treated  as  a  memorandum ;  and  the  court  held  that  they  could. 
All  three  corresponded  in  that  case. 

If  this  were  res  integra  I  am  strongly  disposed  to  say  that  I  should 
hold  the  bought  and  sold  notes  together  not  to  be  a  memorandum  to 
satisfy  the  Statute  of  Frauds  ;  but  I  consider  that  point  to  be  too  well 
settled  to  admit  of  discussion ;  yet  there  is  no  case  in  which  they  have 
varied  in  which  the  court  has  upheld  the  contract ;  plainly  shewing 
that  the  two  together  have  been  considered  to  be  the  memorandum 
binding  both  parties :  the  reason  of  which  is  to  my  mind,  I  confess, 
quite  unsatisfactory ;  but  I  yield  to  authority. 

I  do  not  go  through  and  examine  all  the  cases  on  this  subject :  they 
are  collected  in  the  last  edition  of  Smith's  Mercantile  Law  by  Mr. 
Dowdeswell ;  and  they  shew  that  it  has  invariably  been  held  that, 
where  the  bought  and  sold  notes  are  resorted  to  as  the  contract  or  as 
the  memorandum  of  the  contract,  and  they  vary  in  any  material  point, 
there  is  no  writing  to  satisfy  the  statute. 

It  seems  to  me  therefore  that  the  only  question  to  be  determined  in 
this  case  is,  Do  the  bought  and  sold  notes  differ  in  any  material  point? 
Now  the  one  is  "Dunlop's  Scotch  iron,"  the  other  "  Scotch  iron"  gen- 
erally :  the  one  would  be  complied  with  by  delivery  of  Scotch  iron  of 
any  person's  manufacture,  possibly  greatly  inferior  to  that  of  Messrs. 
1  1  M.  &  Rob.  368.  ■■!  6  B.  &  C.  117. 
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Dunlop :  the  other  ties  the  parties  down  to  Dunlop's ;  possibly  again 
that  may  be  inferior  to  some  other  Scotch  iron.  How  is  it  possible  to 
read  the  two  notes  together  and  say  that  they  mean  the  same  thing,  or 
to  say  that  if  you  incorporate  the  one  note  with  the  other  that  which 
specifies  Dunlop's  iron  will  not  immediately  prevail  over  that  which 
does  not  ?  I  cannot  but  think  that  they  are  as  much  at  variance  as  the 
bought  and  sold  notes  in  Thornton  v.  Kempster,^  where  the  one  was 
"Riga"  and  the  other  "Petersburg"  hemp,  and  where  the  Court  of 
Common  Pleas  held  there  was  no  contract  independent  even  of  the 
Statute  of  Frauds.  The  broker  indeed  stated  in  his  evidence  that  he 
made  the  original  contract  verbally  for  Dunlop's  Scotch  iron ;  but  how 
can  that  evidence  make  the  bought  note,  delivered  to  the  defendant 
for  Scotch  iron  generally,  to  be  a  memorandum  signed  by  the  defend- 
ant's agent  binding  the  defendant  ?  The  question  is,  not  whether  either 
of  the  notes  corresponds  with  the  contract  originally  made  by  word  of 
mouth,  but  whether  either  of  the  notes  separately,  per  se,  be  a  signed 
memorandum  binding  upon  either  party.  Upon  the  whole  therefore, 
however  much  I  may  regret  that  such  an  objection  should  prevail,  I 
feel  bound  to  say  that  in  my  opinion  there  was  no  evidence  in  this  case 
of  any  contract  binding  on  the  defendant. 

Lord  Campbell,  C.  J.  I  regret  to  say  that  the  view  which  I  take 
of  the  law  in  this  case  compels  me  to  come  to  the  conclusion  that  the 
defendant  is  entitled  to  our  judgment,  although  the  merits  are  entirely 
against  him ;  although,  believing  that  he  had  broken  his  contract,  he 
could  only  have  defended  the  action  in  the  hope  of  mitigating  the 
damages;  and  although  he  was  not  aware  of  the  objection  on  which 
he  now  relies  till  within  a  few  days  before  the  trial.  But  it  appears  to 
me  that  we  cannot  refuse  giving  effect  to  this  objection  without  disre- 
garding the  Statute  of  Frauds,  without  overturning  decided  cases,  and 
without  danger  of  introducing  uncertainty  and  confusion  into  the  rules 
for  enforcing  mercantile  contracts  of  buying  and  selling. 

The  plaintiff  in  his  declaration  set  out  the  following  written  docu- 
ment, stated  to  be  a  "  sold  note  "  of  certain  goods  agreed  to  be  pur- 
chased from  him  by  the  defendant :  — 

26  Lombard  Steeet,  London,  February  26,  1849. 

Sold  Charles  Dickson  Archibald,  Esq.,  48  Upper  Harley  Street,  for  Messrs. 
Sievewright,  Watson,  &  Co.,  Glasgow,  500  tons  Messrs.  Dunlop,  Wilson,  & 
Co.'s  pig-iron,  three-fifths  No.  1  and  two-fifths  No.  3,  at  52s.  per  ton,  free  on 
hoard  at  Troon.  Payment,  cash  within  one  month  from  this  date  against  orders 
of  delivery. 

This  professed  to  be  signed  by  "  Wm.  Richardson,  broker." 
The  declaration  in  the  usual  form  averred  that  the  iron  was  duly 
tendered  to  the  defendant,  but  that  he  refused  to  accept  or  to  pay  for 
it.    The  only  material  plea  was  non  assumpsit.     William  Miller  being 

1  5  Taunt.  786. 
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called  as  a  witness  swore  as  follows  :  "  I  am  a  metal  broker  in  the  city: 
plaintiff  carries  on  business  at  Glasgow  under  the  firm  of  Sievewright, 
Watson,  &  Co.  I  received  instructions  from  him  to  sell  500  tons  of 
Dunlop,  Wilson,  &  Co.'s  pig-iron.  I  sold  it  to  the  -defendant.  I  saw 
the  defendant  in  London  :  he  gave  me  a  -s-erbal  authority  to  make  the 
purchase  for  him.  I  agreed  with  him  that  he  was  to  be  the  purchaser 
of  500  tons  of  Dunlop,  Wilson,  &  Co.'s  iron.  The  name  of  Sieve- 
wright, Watson,  &  Co.  was  mentioned  as  the  sellers.  On  the  26th  of 
February  I  wrote  a  contract,  and  sent  it  to  the  defendant  in  a  letter." 
(The  bought  note  being  called  for,  it  was  produced  by  the  defendant ; 
and  it  corresponded  with  the  sold  note  set  out  in  the  declaration, 
except  that,  instead  of  "500  tons  Messrs.  Danlop,  Wilson,  &  Co.'s  pig- 
iron,"  it  stated  "  500  tons  of  Scotch  pig-iron."  The  bought  note  being 
read,  the  witness  continued.)  "  This  was  enclosed  in  a  letter  of  26th 
February,  and  sent  to  the  defendant  in  Upper  Harle}'  Street.  I  sent 
to  the  jjlaintifF  the  same  day  a  sold  note  "  (a  copy  of  it  was  admitted 
and  read  as  set  out  in  the  declaration).  "Dunlop,  Wilson,  &  Co.  are 
manufacturers  of  iron  in  Scotland ;  and  their  iron  is  Scotch  iron.'' 

The  defendant's  counsel  insisted  that  there  was  no  binding  contract 
between  the  parties,  there  being  a  material  variance  between  the  bought 
and  sold  notes ;  for  according  to  the  bought  note  the  seller  would  per- 
form liis  obligation  by  tendering  500  tons  of  pig-iron  ma<le  by  any 
manufacturer  in  any  part  of  Scotland,  whereas  by  the  sold  note  the 
buyer  might  demand  500  tons  of  pig-iron  made  by  Dunlop,  Wilson,  & 
Co.,  which  might  be  of  a  peculiarly  good  quality  and  of  superior  reputa- 
tion in  the  market.  I  intimated  an  opinion  that  the  ■\ariance  was 
material,  and  that  as  there  was  no  entry  in  the  broker's  Ijook  signed  by 
him,  and  the  plaintiff  had  proposed  to  pnjve  the  contract  by  the  bought 
and  sold  notes,  the  variance  was  flital.  The  plaintiff's  counsel  then 
said  that  he  had  clear  evidence  to  iirove  that  the  defendant  had  subse- 
quently ratified  the  contract ;  and  objection  being  made  that  he  could 
not  have  ratified  the  contract  as  set  out  in  the  declaration,  I  pennitted 
the  declaration  to  be  amended  according  to  the  terms  of  the  bought 
note. 

Miller  the  broker  being  recalled,  after  stating  that  he  had  the  deliv- 
ery orders  for  the  500  tons  of  iron  ready  to  be  handed  over  to  the 
defendant  on  the  'iOtli  of  Marcli,  said  :  "  I  saw  the  defendant  about  the 
end  ol'^larch.  On  the  4th  of  April  he  agreed  that  I  should  propose  to 
the  plaintiff  to  take  a  bill  at  four  months,  and  the  delivery  orders  to  he 
lodged  as  a  security  at  the  Union  Bank.  The  price  of  iron  had  then 
fallen  5s.  a  ton.  Before  the  29th  of  March  the  defendant  had  given 
me  unhmited  authority  to  get  the  transaction  settled  as  I  thought  fit." 

There  were  read  a  letter  from  the  defendant  to  Richardson  of  5th 
April,  saying,  "  You  must  manage  the  iron  speculation  as  you  think 
fit ; "  a  letter  written  by  Richardson  to  the  plaintiff,  saying  that  "  Mr. 
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Archibald  agreed  to  give  a  bill  at  four  months;"  the  plaintiff's  answer, 
refusing  to  take  a  bill  at  four  months,  but  offering  to  take  one  at  three 
months ;  another  letter  written  about  the  same  time  by  the  defendant 
to  Richardson,  saying,  "I  hope  you  will  conduct  it  to  a  successful 
issue;"  and  further  letters  between  the  parties,  continuing  the  negotia- 
tion till  27th  October,  1849,  when  the  defendant  denied  his  liability. 
I  left  the  question  to  the  jury.  Whether  the  defendant  had  ratified  the 
contract  sent  to  him,  contained  in  the  bought  note  ?  The  jury  found 
that  he  had;  whereupon  a  verdict  was  entered  for  the  plaintiff  for  £125 
damages,  with  liberty  for  the  defendant  to  move  to  enter  the  verdict 
for  him  if  the  court  should  be  of  opinion  that  there  was  not  evidence 
to  prove  the  declaration  as  amended. 

Ha-^-ing  heard  the  rule  obtained  for  this  pui-pose  learnedly  argued,  I 
do  not  think  that  there  was  any  sufficient  evidence  of  ratification. 
Nothing  having  such  a  tendency  was  done  by  the  defendant  before  the 
26th  of  March,  the  day  on  which  he  ought  to  have  performed  the  con- 
tract and  on  which  he  broke  it.  What  constituted  the  ratification  ? 
And  what  date  is  to  be  given  to  it  ?  There  never  was  any  reference 
by  the  defendant  to  the  terms  of  the  bought  note  more  than  of  the 
sold  note.  The  variance  between  them  was  not  known  to  him  till  after 
the  action  was  brought.  Nor  was  there  ever  any  assent  by  the  plain- 
tiff to  accede  to  the  terms  of  the  bought  note,  whereby  he  would  have 
become  bound  to  deliver  Dunlop,  Wilson,  &  Co.'s  pig-iron.  The  sold 
note  containing  different  terms,  instead  of  being  discarded  by  the 
plaintiff,  was  actually  declared  on  by  him,  and  was  set  up  by  him  as 
the  true  contract  till  the  declaration  was  amended.  The  plaintiff  like- 
wise sought  to  recover  under  a  count  for  goods  bargained  and  sold : 
hut  this  could  not  avail  him ;  for  the  defendant  never  accepted  the 
goods ;  and  the  contract  was  not  for  the  sale  of  any  specific  goods,  the 
property  in  which  could  be  considered  as  transferred  to  him.  Recur- 
ring to  the  special  count,  the  plaintiff  attemi)ted  to  support  it  by  the 
parol  agreement  alleged  to  have  been  entered  into  between  the  broker 
and  the  defendant,  using  the  bought  note  as  a  memorandum  of  the 
agreement  to  satisfy  the  Statute  of  Frauds. 

In  the  first  place  there  seems  a  difficulty  in  setting  up  any  parol 
agreement  where  the  parties  intended  that  there  should  be  and  under- 
stood that  there  was  a  written  agreement :  what  passed  between  the 
defendant  and  the  broker  previous  to  the  26th  of  February  seems  to 
me  only  to  amount  to  an  authority  from  the  defendant  to  the  broker  to 
enter  into  the  contract ;  and  Miller  himself  says :  "  On  the  26th  of 
February  I  wrote  a  contract  and  sent  it  to  the  defendant.  I  sent  a 
sold  note  the  same  day  to  the  plaintiff."  Again,  the  memorandum 
under  the  17th  section  of  the  Statute  of  Frauds  must  be  signed  by  the 
party  to  be  charged  or  his  agent.  But  assuming  that  the  parol  agree- 
ment was  the  contract,  and  that  when  Miller  wrote  the  bought  note 
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it  was  only  to  tell  his  principal  what  he  had  done,  there  is  a  difficulty 
in  saying  that,  being  functus  officio  as  far  as  making  the  bargain  was 
concerned,  he  had  any  authority  to  sign  the  memorandum  as  the  defend- 
ant's agent,  and  thereby  to  charge  him.  But  if  he  had,  can  this  be  said 
to  be  a  true  memorandum  of  the  agreement  ?  We  are  here  again  met 
by  the  objection  of  the  variance,  which  is  as  strong  between  the  parol 
agreement  and  the  bought  note  as  between  the  bought  note  and  the 
sold  note.  If  the  bought  note  can  be  considered  a  memorandum  of 
the  parol  agreement,  so  may  the  sold  note;  and  which  of  them  is  to 
prevail?  It  seems  to  me  therefore  that  we  get  back  to  the  same  point 
at  which  we  were  when  the  variance  was  first  objected  and  the  declara- 
tion was  amended.  I  by  no  means  say  that  where  there  are  bought 
and  sold  notes  they  must  necessaril}'  be  the  only  evidence  of  the  con- 
tract :  circumstances  may  be  imagined  in  which  they  miglit  be  used  as 
a  memorandum  of  a  parol  agreement.  Where  there  has  been  an  entry 
of  the  contract  by  the  broker  in  his  book  signed  by  him,  I  should  hold 
without  hesitation,  notwithstanding  some  dicta  and  a  supposed  ruling 
of  Lord  Tenterden  in  Thornton  v.  Meux  ^  to  the  contrary,  that  this 
entry  is  the  binding  contract  between  the  parties,  and  that  a  mistake 
made  by  him,  when  sending  them  a  copy  of  it  in  the  shape  of  a  bought 
or  sold  note,  would  not  affect  its  validity.  Being  authorized  by  the 
one  to  sell  and  the  other  to  buy  in  the  terms  of  the  contract,  when  he 
has  reduced  it  into  writing  and  signed  it  as  their  common  agent,  it 
binds  them  both  according  to  the  Statute  of  Frauds,  as  if  both  had 
signed  it  with  their  own  hands  :  the  duty  of  the  broker  requires  him 
to  do  so  ;  and  till  recent  times  this  duty  was  scrupulously  jierformed 
by  every  broker.  What  are  called  the  bought  and  sold  notes  were 
sent  by  him  to  his  principals  by  way  of  information  that  he  had  acted 
upon  their  instructions,  but  not  as  the  actual  contract  which  was  to  be 
binding  upon  them.  This  clearly  appears  from  the  practice  still  fol- 
lowed of  sending  the  bought  note  to  the  buyer  and  the  sold  note  to 
the  seller ;  whereas,  if  these  notes  had  been  meant  to  constitute  the 
contract,  the  bought  note  would  be  put  into  the  hands  of  the  seller, 
and  the  sold  note  into  the  hands  of  the  buyer,  that  each  might  have  the 
engagement  of  the  other  party  and  not  his  own.  But  the  broker  to 
save  himself  trouble  now  omits  to  enter  and  sign  any  contract  in  his 
book,  and  still  sends  the  bought  and  sold  notes  as  before.  If  these 
agree,  they  are  held  to  constitute  a  binding  contract ;  if  there  be  any 
material  variance  between  them,  they  are  both  nullities,  and  there  is 
no  binding  contract.  This  last  proposition,  though  combated  by  the 
plaintiff's  counsel,  has  been  laid  down  and  acted  upon  in  such  a  long 
series  of  cases  that  I  could  not  venture  to  contravene  it,  if  I  did  not 
assent  to  it ;  but  where  there  is  no  evidence  of  the  contract  unless  by 
the  bought  and  sold  notes  sent  by  the  broker  to  the  parties,  I  do  not 
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see  how  there  can  be  a  binding  contract  unless  they  substantially  agree ; 
for  contracting  parties  must  consent  to  the  same  terms ;  and  where  the 
terms  in  the  two  notes  differ  there  can  be  no  reason  why  faith  should 
be  given  to  the  one  more  than  the  other.  This  is  certainly  a  most 
inconvenient  mode  of  carrying  on  commercial  transactions :  from  the 
carelessness  of  brokers  and  their  'clerks  mistakes  not  unfrequently  arise, 
of  which  unconscientious  men  take  advantage ;  and  no  buyer  or  seller 
can  be  safe  unless  he  sees  the  sold  or  bought  note  as  well  as  his  own  ; 
a  precaution  which  the  course  of  business  does  not  permit  to  be  taken. 
But  these  inconveniences  can  only  be  remedied  by  the  Legislature 
enforcing  upon  the  broker  the  faithful  performance  of  his  duty  in  enter- 
ing and  signing  the  contract  in  his  book. 

In  the  present  case,  there  being  a  material  variance  between  the 
bought  and  sold  note,  they  do  not  constitute  a  binding  contract :  there 
is  no  entry  in  the  broker's  book  signed  by  him ;  and  if  there  were  a 
parol  agreement,  there  being  no  sufficient  memorandum  of  it  in 
writing,  nor  any  part  acceptance  or  part  payment,  the  Statute  of 
Frauds  has  not  been  complied  with;  and  I  agree  with  my  brother 
Patteson  in  thinking  that  the  defendant  is  entitled  to  the  verdict. 

My  brother  Wightman,  who  heard  the  argument  but  is  now 
engaged  elsewhere  in  the  discharge  of  a  public  duty,  has  authorized 
me  to  say  that  he  has  read  this  judgment  and  that  he  entirely  concurs 
in  it.  But  the  court  being  divided,  instead  of  making  the  rule  abso- 
lute to  enter  the  verdict  for  the  defendant,  we  think  that  a  nonsuit 
should  be  entered,  so  that  the  plaintiff  may  have  the  opportunity  to 
bring  a  fresh  action,  and  by  a  special  verdict  or  a  bill  of  exceptions 
to  take  the  opinion  of  a  court  of  error  on  his  rights. 

Hule  absolute  to  enter  a  nonsuit. 


MOOEE  V.  CAMPBELL. 
In  the  Exchequer,  July  7,  1854. 

[Reported  in  10  Exchequer,  323.] 

The  declaration  stated  that  in  September,  1853,  the  defendant 
agreed  with  the  plaintiff  to  sell  to  him  100  tons  of  Petersburg  clean 
hemp,  expected  to  arrive  at  Liverpool  by  certain  ships,  namely,  fifty 
tons  by  the  ship  George  Green  and  fifty  tons  by  the  ship  Trina,  at 
the  price  of  £34  per  ton  from  the  quay,  and  on  the  terms  that,  if  the 
ship  or  ships  should  be  lost  or  the  hemp  damaged  on  the  voyage,  the 
VOL.  I.  30 
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said  contract  should  be  considered  void  for  such  quantity  as  might  be 
lost  or  damaged,  the  quality  to  be  of  fair  average  of  the  season ;  and 
if  any  dispute  should  arise,  the  same  should  be  settled  by  arbitration. 
Payment  to  be  made  by  the  plaintiff  by  six  months'  acceptance,  or  cash 
in  fourteen  days  less  two  and  a  half  per  cent,  discount,  at  the  buyer's 
option,  and  on  the  terms  of  customary  allowances.  Averments :  that 
after  the  making  of  the  contract  the  ship  George  Green  arrived  at 
Liverpool  with  fifty  tons  of  such  hemp  on  board,  and  not  damaged, 
and  the  quantity  of  fifty  tons  of  hemp  thereupon  became  deliverable 
to  the  plaintifi"  according  to  the  terms  of  the  said  contract,  and  the 
plaintiff  was  at  all  times  ready  to  accept  the  said  quantity  of  fifty 
tons  of  hemp  according  to  the  said  contract,  and  to  exercise  his 
option,  and  to  pay  for  the  same  by  a  six  months'  acceptance  ;  and  the 
plaintiff  did  all  things  necessary  to  be  done  by  him  in  order  to  entitle 
him  to  have  the  said  fifty  tons  of  hemp  delivered  to  him ;  and  a 
reasonable  time  for  the  delivery  expired  before  this  action;  of  all 
which  the  defendant  had  notice.  Yet  the  defendant  broke  his  con- 
tract, and  did  not  deliver  to  the  plaintiflT  from  the  quay  or  else- 
where fifty  tons  of  the  hemp  amved  as  aforesaid  by  the  ship  George 
Green,  and  no  part  of  the  said  hemp  was  ever  delivered  to  the  plain- 
tifi", &c. 

Pleas  (inter  alia)  :  first,  that  it  was  not  agreed  as  alleged ;  thirdly, 
that  within  a  reasonable  time  for  the  delivery  and  acceptance  of  the 
said  quantity  of  fifty  tons  of  hemp  the  defendant  was  ready  and 
wilUng  and  ofiered  to  deliver  to  the  plaintifi"  the  said  hemp,  but  he 
refused  to  accept  the  same  from  the  defendant ;  fourthly,  that,  after 
the  making  of  the  agreement  and  before  any  breach  thereof,  the  agree- 
ment was  mutually  rescinded  by  the  plaintifi"  and  the  defendant. 
Issues  thereon. 

At  the  trial  before  Piatt,  B.,  at  the  last  Liverpool  spring  assizes,  the 
follo'W'ing  facts  appeared;  In  September,  1853,  the  plaintiff,  who 
resided  at  Douglas  in  the  Isle  of  Man,  employed  one  Wilks,  a  flax 
and  hemp  broker  at  Liverpool,  to  purchase  for  him  some  hemp. 
Wilks,  having  negotiated  with  the  defendant,  sent  him  the  following 
note:  — 

Liverpool,  8th  of  September,  1853. 
Sold,  per  Mr.  James  Campbell,  to  Mr.  W.  F.  Moore,  Douglas,  Isle  of  Man, 
100  tons  of  Petersburg  clean  hemp,  to  arrive  per  Trina  and  George,  Green,  at 
£34  per  ton  ;  payment  at  the  option  of  the  buyer  by  acceptance  on  London  at 
six  months  from  delivery  or  cash  in  fourteen  days  less  two  and  a  half  per  cent. ; 
to  be  taken  from  the  quay  at  the  landing  weights,  and  to  be  of  fair  average 
qualit)'  for  the  season. 

John  Wiucs,  Broker. 

Wilks  afterwards  received  from  the  defendant  the  following 
note :  — 
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15  EUMFOED   StKEET,   LIVERPOOL, 

8th  of  September,  1853. 
Mr.  John  Wilks, 

I  have  this  day  sold  through  you  the  following  goods  to  Mr.  W.  F.  Moore :  — 
50  tons  Petersburg  clean  hemp  expected  to  arrive  per  George  Green. 
50  tons  per  Trina. 

100  tons  at  £3i  per  ton  from  the  quay. 

If  the  ship  or  ships  are  lost,»or  the  hemp  damaged  on  the  voyage,  this  contract 
to  be  considered  void  for  such  quantity  as  may  be  lost  or  damaged.  The 
quality  to  be  of  fair  average  of  the  season ;  and  if  any  dispute  arises,  the  same  to 
be  settled  by  arbitration. 

Payment,  six  months'  acceptance  or  cash  in  fourteen  days  less  two  and  a  half 
per  cent,  discount,  at  the  buyer's  option. 

Yours  respectfully,  James  Campbbi.l. 

Customary  allowances.  • 

Campbell,  who  was  a  broker,  bad  sold  the  bemp  on  behalf  of  Smith, 
a  merchant,  who  had  contracted  with  Messrs.  Bobtlingk  &  Co.  and 
Messrs.  Telo  and  Prange,  Russia  merchants  in  Liverpool,  to  purchase 
the  hemp  of  them.  On  the  18th  of  September  the  George  Green 
arrived  at  Liverpool  with  the  fifty  tons  of  hemp.  On  the  28th  of  Sep- 
tember the  defendant  called  on  Wilks,  and  shewed  him  the  following 
letter  from  Messrs.  Bobtlingk  &  Co.  to  Smith :  — 

9  RuMFOHD  Place,  28th  of  September,  1853. 
SiE,  —  There  are  now  about  thirty-five  tons  clean  hemp  ex  George  Green  on 
the  quay  of  your  lot,  which,  if  not  taken  away  this  afternoon,  we  shall  store  at 
your  risk  and  expense. 

We  further  beg  to  remark  to  you  that,  in  delivering  to  you  the  hemp  after- 
wards ex  warehouse,  we  shall  not  weigh  it,  but  you  must  take  it  at  the  landing 
weight.  We  are  your  obedient  servants, 

Bobtlingk  &  Co. 
W.  W.  Smith,  Esq. 

After  reading  this  letter  Wilks  requested  that  the  hemp  might  be 
warehoused  on  the  plaintiff's  account;  and  the  defendant  having  com- 
municated with  Messrs.  Bobtlingk,  they  warehoused  the  fifty  tons, 
which  was  fully  landed  on  the  30th  of  September, —  thirty  tons  in  a 
warehouse  of  their  own,  and  twenty  tons  in  a  warehouse  of  Messrs. 
Dean  &  Co.  On  the  same  day  the  defendant  made  out  in  bis  own 
name  and  sent  to  Wilks  a  bill  of  parcels. 

On  the  3d  of  October  Wilks  wrote  to  the  defendant  as  follows  :  — 

Dear  Sir,  — I  have  a  letter  this  morning  from  Mr.  W.  F.  Moore.  You  are 
to  draw  upon  him  for  the  amount  of  the  hemp,  as  soon  as  you  are.  in  a  position 
to  transfer  it.  Please  to  let  me  know  also  where  it  is  stored,  and  the  rest,  and 
oblige  Yours  truly, 

John  Wilks. 

On  the  15th  of  October  Smith  paid  Messrs.  Bobtlingk  &  Co.,  and 
obtained  delivery  orders  for  the  fifty  tons  of  hemp.    On  the  17th  the 
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defendant  called  on  Wilks  with  the  delivery  orders,  which  were  as  fol- 
lows :  — 

October  15th,  1853. 

Mr.  John  AVilks. 

giK,  —  We  hold  to  your  order  about  twenty-two  tons  of  hemp  ex  George 
Green,  lying  in  William's,  1  Brook  Street,  at  6d.  per  ton  per  week,  from  Octo- 
ber 9,  1853,  twenty-eight  days  certain. 

William  Dean  &  Co. 

LivEKPOOL,  15th  of  October,  1853. 
W.  H.  Smith,  Esq. 

Sir,  —  We  hold  to  your  disposal  about  thirty  tons  St.  Petersburg  clean  hemp 
ex  George  Green,  lying  9  Rumford  Place. 

BOHTLINGK   &   Co. 

Messrs.  Bohtlingk  &  Co., 

Please  to  transfer  the  folloWng  goods  to  the  order  of  Mr.  John  Wilks,  the 
whole  of  the  hemp  specified  in  the  annexed  transfer  note,  and  oblige 

W.  H.  Smith. 
3  High  Street,  Liverpool,  15th  of  October,  1853. 

Wilks  refused  to  give  the  defendant  the  plaintiff's  acceptance,  and 
to  receive  the  above  orders,  on  the  ground  that  the  quantity  was 
therein  described  as  "  about  "  fifty-two  tons  ;  and  the  defendant  in  con- 
sequence re-sold  the  hemp.  Evidence  was  tendered  on  behalf  of  the 
defendant  to  prove  that,  according  to  the  course  of  business  in  Liver- 
pool, when  goods  were  warehoused  in  bulk,  it  was  usual  for  the  ware- 
houseman in  describing  the  quantity  to  insert  in  the  delivery  order 
the  word  "  about,"  in  order  to  protect  himself  against  deficient  weight. 
This  evidence  was  objected  to,  and  the  learned  judge  refused  to 
receive  it. 

It  was  submitted  on  behalf  of  the  defendant,  first,  that  there  was 
no  binding  contract,  since  the  bought  and  sold  notes  differed  in  some 
material  particulars,  and  Sievewright  v.  Archibald  '  was  rehed  on ;  sec- 
ondly, that  the  original  contract  (if  any)  was  to  deliver  the  hemp  on 
the  quay  by  landing  weight,  and  that  such  contract  was  rescinded 
before  breach,  and  another  contract  substituted,  viz.,  to  deliver  from 
the  warehouse.  The  learned  judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  on 
the  above  points. 

Hugh  Hill  in  the  following  tei-m  obtained  a  rule  nisi  accord- 
ingly, or  for  a  new  trial  on  the  ground  of  the  rejection  of  evidence; 
against  which 

Knoides  and  Aspland  now  shewed  cause.  First,  the  contract 
alleged  in  the  declaration  was  proved.  The  17th  section  of  the  Stat- 
ute of  Frauds,  '19  Car.  2,  c.  3,  does  not  require  the  contract  to  be 
signed  by  both  parties,  but  only  by  the  party  to  be  charged  by  it,  and 
that  has  been  done  here.     This  is  not  the  ordinary  case  of  bought  and 
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sold  notes  made  out  by  a  broker  acting  for  both  parties,  but  it  is  a  con- 
tract made  on  the  one  side  by  the  principal  and  on  the  other  by  a 
broker.  A  memorandum  of  the  contract  is  sent  by  the  broker  to  the 
defendant ;  and  he,  finding  that  it  is  not  the  contract  which  he  agreed 
to,  alters  the  memorandum,  and  then  signs  it.  In  Rowe  v.  Osborne,^ 
Lord  Ellenborough  ruled  that  a  vendee  of  goods  is  bound  by  the  con- 
tract as  stated  in  the  note  signed  by  him  and  delivered  by  the  broker 
who  effected  the  sale  to  the  vendor,  although  this  note  varies  from  the 
note  delivered  by  the  broker  to  the  vendee.  That  authority  was 
recognized  and  adopted  in  Cowie  v.  Remfry.^  [Paekb,  B.  The 
question  is,  whether  the  defendant  meant  to  bind  himself  unless  there 
was  some  correlative  note  to  bind  the  plaintiff.] 

Secondly,  evidence  was  not  admissible  to  prove  that,  according  to 
the  usage  of  trade,  the  delivery  orders  were  in  the  usual  form  where 
goods  were  warehoused  in  bulk.  The  effect  of  such  evidence  would 
be  to  alter  the  terms  of  the  written  agreement  by  parol  testimony. 
The  contract  was  for  the  purchase  of  an  entire  quantity  of  fifty  tons  ; 
but  the  evidence,  if  admitted,  would  tend  to  shew  that  the  contract 
was  for  some  uncertain  quantity,  about  that  weight.  The  case  is  not 
distinguishable  from  Powell  v.  Edmunds,'  where  the  printed  condi- 
tions of  the  sale  of  growing  timber  omitted  to  state  the  quantity ;  and 
it  was  held  that  parol  evidence  was  not  admissible  to  prove  that  the 
auctioneer  at  the  time  of  sale  warranted  a  certain  quantity.  In 
Blaokett  v.  The  Royal  Exchange  Assurance  Company  *  the  action  was 
brought  on  a  policy  of  insurance^  in  the  usual  form,  on  a  ship,  her  tackle, 
boats,  &c. ;  and  it  was  held  that  evidence  of  usage  that  the  under- 
writers never  pay  for  the  loss  of  boats  slung  upon  the  outside  of  the 
ship  upon  the  quarter  was  inadmissible.  Lord  Lyndhurst,  C.  B.,  in 
delivering  the  judgment  of  the  court,  says :  "  Usage  may  be  admis- 
sible to  explain  what  is  doubtful :  it  is  never  admissible  to  contradict 
what  is  plain." 

Thirdly,  the  original  contract  was  not  rescinded  by  the  substitution 
of  a  new  contract.  The  delivery  of  the  goods  fi-om  the  quay  was  a 
material  part  of  the  contract,  and  that  could  not  be  varied  by  parol. 
It  is  well  established  that,  where  a  contract  is  required  to  be  in  writing 
by  the  Statute  of  Frauds,  it  cannot  be  altered  by  a  verbal  agreement. 
Goss  V.  Lord  Nugent,^  Stead  v.  Dawber,"  Harvey  v.  Grabham,''  Stowell 
V.  Robinson.*  This  is  not  the  case  of  a  substituted  agreement  and  its 
perfoi-mance  being  accepted  in  satisfaction  of  a  breach  of  contract. 
Smith  V.  Trowsdale.' 
ITugh  Bill  and  J.  Henderson,  in  support  of  the  rule.'"     The  plaintiff 

1  1  Stark.  Rep.  140.  2  5  Moo.  P.  C.  232.  '  12  East,  6. 

•  2  C.  &  J.  244.  5  5  B.  &  Ad.  58.  ^  lo  A.  &  E.  57. 

■'5A.  &E.  61.  8  3  Bing.  N.  C.  928.  9  3E.  &B.83. 

1'  Thejr  were  rec[uested  by  the  court  to  confine  their  arguments  to  the  points  as  to 
the  rescission  of  the  contract  and  the  admissibility  of  the  evidence. 
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did  not  declare  his  option  to  pay  by  his  acceptance  until  after  the  hemp 
was  warehoused.  Therefore  at  the  time  his  option  was  declared  an 
act  had  been  done,  with  the  concun-ence  of  both  parties,  which  ren- 
dered the  performance  of  the  original  contract  impossible.  That 
operated  as  a  new  contract,  embodying  all  the  terms  of  the  old  con- 
tract except  the  delivery  on  the  quay  by  the  landing  weight.  A  new 
substituted  agreement  may  exist  although  it  is  incapable  of  being 
enforced  by  action.  In  Stead  v.  Dawber,^  Lord  Denman,  C.  J.,  deKv- 
ering  the  judgment  of  the  court,  says:  "Independently  of  the  stat- 
ute, there  is  nothing  to  prevent  the  total  waiver  or  the  partial  alteration 
of  a  written  contract  not  under  seal  by  parol  agreement ;  and  in  con- 
templation of  law  such  a  contract  so  altered  subsists  between  these 
parties ;  but  the  statute  intervenes,  and  in  the  case  of  such  a  contract 
takes  away  the  remedy  by  action."  A  subsequent  inconsistent  agree- 
ment between  the  same  parties  discharges  a  jDrevious  agreement.  Com. 
Dig.,  Action  on  the  Case  upon  Assumjjsit  (C).  There  being  then  a 
binding  agreement  that  the  hemp  should  be  warehoused  and  delivered 
from  the  warehouse,  it  must  be  assumed  that  the  parties  intended 
to  incorporate  with  it  the  usage  of  trade  as  to  delivery.  Such  a 
form  of  order  is  necessary  for  the  protection  of  the  warehouseman, 
since  the  goods  might  decrease  in  bulk  after  they  were  warehoused. 
If  these  orders  are  in  the  usual  and  customary  form,  there  was  that 
species  of  delivery  for  which  the  plaintiff  impliedly  contracted  when  he 
consented  to  the  goods  being  warehoused.  The  evidence  of  the  usage 
of  trade  was  therefore  necessary,  and  improperly  rejected. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Parke,  B.  In  this  case  my  brother  Piatt  reserved  a  question  on 
the  trial  for  the  consideration  of  the  court,  as  to  the  effect  of  two  notes 
put  in  on  the  ]3art  of  the  plaintiff,  in  order  to  prove  the  contract  alleged 
in  the  declaration.  The  two  notes  differed  in  several  material  points ; 
and  if  this  were  a  case  in  which  the  plaintiff  sought  to  prove  the  con- 
tract by  means  of  bought  and  sold  notes  made  by  a  broker  for  both 
parties,  he  must  have  failed  in  that  case,  for  the  two  notes  disagreeing 
there  could  be  no  valid  contract.  But  this  is  not  the  case  of  a  contract 
entered  into  by  a  broker  for  buyer  and  seller.  Wilks  was  indeed  a 
broker,  but  he  acted  solely  for  the  plaintiff.  The  plaintiff  then  insisted 
that  the  note  signed  by  the  defendant  is  the  contract,  and  the  declara- 
tion agrees  with  it ;  and  if  it  be  true  that  this  was  intended  by  both 
parties  to  be  the  contract  between  them,  the  defendant  would  be  bound 
as  the  party  to  be  charged,  and  the  memorandum  would  be  sufficient 
within  the  Statute  of  Frauds.  But  if  Campbell  the  defendant  never 
intended  to  be  bound  as  seller  unless  Moore  was  also  bound  as  buyer, 
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and  meant  that  Moore  should  sign  a  note  on  his  part  so  as  to  bind  him, 
then  there  has  been  no  valid  contract  between  them.  _We  cannot  as- 
certain this  point  ourselves,  and  therefore  there  must  be  a  new  trial. 

Some  other  questions  are  to  be  considered,  which  may  be  material 
on  the  new  trial. 

An  objection  was  taken  to  the  ruling  of  my  brother  Piatt  as  to  the 
rejection  of  evidence  of  the  usage  of  trade  as  to  delivery  orders  where 
goods  are  warehoused.  The  defendant  tendered  in  evidence  delivery 
orders  for  "  about  fifty  tons,"  and  also  offered  to  prove  that  by  the 
usage  of  trade  in  Liverpool  such  delivery  orders  were  in  the  usual  form 
when  goods  were  warehoused  in  bulk.  My  brother  Piatt  refused  to 
allow  a  question  to  that  effect  to  be  put. 

If  this  question  had  been  asked  with  reference  to  a  purchase  of  fifty 
tons  of  goods  contracted  to  be  sold  and  delivered  simply  and  not  from 
a  warehouse,  doubtless  it  could  not  be  permitted  to  give  evidence  that 
in  usage  of  trade  a  transfer  or  delivery  note  authorizing  the  purchaser 
to  receive  "  about  fifty  tons  "  would  be  sufiicient. 

But  if  there  is  a  contract  to  sell  and  deliver  goods  in  a  warehouse, 
as  the  keepers  of  warehouses  in  that  place  have  a  known  usage  not  to 
accept  delivery  orders,  or  transfer  notes  as  they  are  called,  except  in  this 
form,  having  an  objection  to  make  themselves  responsible  for  any  par- 
ticular quantity,  the  delivery  of  such  an  order  or  transfer  note  may  be 
sufiicient  performance  of  the  contract  to  deliver  in  some  circumstances. 
For  instance,  in  the  simple  case  of  the  contract  being  to  sell  a  quan- 
tity of  goods  now  warehoused  in  a  given  warehouse  as  being  "  about 
fifliy  tons,"  or  in  the  more  complicated  case  of  a  sale  of "  fifty  tons 
weighed  by  landing  scales  and  now  warehoused,"  such  a  form  of  order 
would  be  sufl5.cient,  coupled  with  proof  that  the  goods  warehoused  were 
actually  of  that  weight  at  the  landing  scales,  and  it  being  shewn  that 
the  particular  order  referred  to  the  identical  goods  so  weighed. 

Another  question  raised  by  Mr.  Hill  was  as  to  the  effect  of  the  al- 
teration by  parol  of  the  written  contract  to  deliver  the  goods  on  the 
quay  to  be  weighed  by  the  landing  scales,  and  substitute  a  delivery 
from  the  warehouse.  He  contended  that  this  operated  as  a  new  con- 
tract embodying  all  the  terms  of  the  old  one  except  the  delivery  on 
the  quay  by  landing  weight,  and  that  such  new  contract  was  necessarily 
a  waiver  or  discharge  of  the  old  one,  and  being  made  before  the  breach 
of  the  old  contract  the  fourth  plea  was  supported.  That  plea  was, 
"that,  after  the  making  of  the  agreement  and  before  breach,  the  agree- 
ment was  mutually  rescinded  by  the  plaintiff  and  defendant."  We  do 
not  think  that  this  plea  was  proved  by  this  evidence.  The  parties 
never  meant  to  rescind  the  old  agreement  absolutely,  which  this  plea, 
we  think,  imports.  If  a  new  valid  agreement  substituted  for  the  old 
one  before  breach  would  have  supported  the  plea,  we  need  not  inquire, 
for  the  agreement  was  void,  there  being  neither  note  in  writing  nor 


472  SARL  V.    BOUEDILLON.  [CHAP.    I. 

part  payment,  nor  delivery  nor  acceptance  of  part  or  all.      This  was 
decided  by  the  cases  of  Stead  v.  Dawber "  and  Marshal}  v.  Lynn.^ 

A  further  question  may  arise  on  the  new  trial,  considering  the  old 
contract  to  be  still  in  force  in  all  its  parts,  which  must  be  done ;  for  in- 
stance, wliether  the  plaintiff  on  his  part  declared  his  option  and  was 
ready  to  give  his  acceptance  in  due  time.  The  delivery  from  the 
warehouse  instead  of  the  quay  not  being  authorized  by  the  old  contract, 
the  only  one  in  force,  the  sufficiency  of  the  delivery  or  transfer  order 
cannot  now  be  a  question.  If  the  plaintiff  had  already  accepted  and 
received  the  goods  in  the  warehouse,  or  even  the  delivery  or  transfer 
order  in  the  form  offered,  as  a  performance  of  the  contract  on  the  de- 
fendant's part,  there  would  have  been  a  good  answer  by  way  of  accord 
and  satisfaction ;  but  no  such  question  arises  in  this  case. 

Rule  absolute  for  a  new  trial. 


SARL   AND   Others   v.   BOURDILLOIsr. 
In  the  Common  Pleas,  November  17,  1856. 

[Reported  in  26  Law  Journal  Reports,  Common  Pleas,  78.] 

This  was  an  action  for  goods  bargained  and  sold.  Plea,  never  in- 
debted. 

At  the  trial  before  Willes,  J.,  at  the  IMiddlesex  sittings  after  last 
Easter  term,  it  appeared  that  the  plaintiffs  were  silversmiths,  and  that 
the  defendant  called  at  their  shop  and  cliose  certain  articles.  The 
articles  chosen  were  entered  in  the  plaintiffs'  order-book,  with  the 
prices  to  be  paid  for  each,  amounting  together  to  £29  15s. ;  and  among 
the  other  entries  there  was  this  one:  "Two  chamber  candlesticks 
complete  at  22.';.  each,  —  £2  4s."  It  Avas  agreed  that  each  of  the  candle- 
sticks so  entered  should  be  fitted  up  with  a  gallery  to  cany  a  glass 
shade ;  and  the  defendant,  on  being  asked  how  he  proposed  to  pay  for 
the  goods,  said  he  would  in  a  few  days  give  a  cheque  on  his  brother,  a 
stockbroker  in  Throgmorton  Street.  The  defendant  then  wi'ote  his 
name  and  address,  "  Capt.  Bourdillon,  29  Inverness  Terrace,  Bays- 
water,"  and  his  brother's  address,  14  Throgmorton  Street,  in  the 
order-book,  before  the  list  of  articles.  This  book  has  the  words 
"  order-book  "  on  the  cover,  and  the  names  of  the  plaintiffs  on  the  fly- 
leaf; all  of  which  the  defendant  had  an  opportunity  of  seeing,  if  he 
chose. 
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The  counsel  for  the  defendant  did  not  address  the  jury ;  but  he 
objected  that  there  was  no  evidence  to  go  to  them,  as  there  was  no 
sufficient  memorandum  of  the  contract  in  writing  under  the  17th 
section  of  the  Statute  of  Frauds,  and  the  names  of  the  vendors  did  not 
appear  in  the  memorandum,  nor  the  mode  of  payment  by  cheque 
agreed  cm,  nor  the  agreement  as  to  altering  the  galleries. 

The  learned  judge  overruled  the  objection,  and  the  plaintiflfs  had  a 
verdict  for  the  amount  of  their  claim,  leave  beijjg, reserved  to  the 
defendant  to  move  to  set  aside  the  verdict  and  ehter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Hawkins  and  £ennet  (June  9)  shewed  cause.  The  entry  by  the 
defendant  of  his  name  in  the  plaintiffs'  order-book  was  a  sufficient 
signature  under  the  Statute  of  Frauds  ;  for  it  is  not  necessary  that  the 
signature  should  be  in  any  particular  part  of  the  memorandum.  That 
is  the  signature  of  the  party  sought  to  be  charged ;  and  the  entry  and 
list  of  articles  will  make  a  good  contract,  if  the  name  of  the  seller  in 
writing  can  be  connected  with  it.  It  is  submitted  that  the  names  of 
the  plaintiiTs  on  the  title-page  of  the  order-book  are  sufficient  for  that 
purpose.  Allen  v.  Bennet.''  In  the  next  place,  as  to  the  agreement  for 
payment  by  cheque  not  appearing  on  the  face  of  the  writing. 

[Jeevis,  C.  J.     We  think  there  is  nothing  in  that  point.] 

As  to  the  agreement  for  the  alteration  of  the  candlesticks,  the  first 
answer  is  that  the  contract  is  divisible,  there  being  a  separate  price 
fixed  on  for  each  article.  Therefore  the  plaintiffs  may,  if  necessary, 
reject  the  item  of  £2  4s.,  and  keep  their  verdict  for  the  rest  of  the  bill. 

[Ceesswell,  J.  Is  there  any  case  like  this,  where  there  has  been  a 
memorandum  signed  as  to  part  of  the  goods  referred  to  in  a  contract? 
In  Baldey  v.  Parker,^  where  the  defendant  went  to  a  linen-draper's 
and  contracted  for  the  purchase  of  various  articles  at  certain  prices, 
the  price  of  each  article  being  less  than  £10,  but  the  aggregate  amount 
above  £10,  and  the  defendant  required  an  account  of  the  whole  to  be 
sent  to  him,  it  was  held  that  there  was  but  one  contract,  and  that  the 
case  was  therefore  within  the  17th  section  of  the  Statute  of  Frauds.] 

But  there,  there  was  no  memorandum  at  all  to  satisfy  the  statute. 
The  alteration  in  this  case  was  not  a  thing  which  it  was  material  to 
advert  to  in  the  written  memorandum.  The  candlesticks  were  to  be 
complete  according  to  the  understanding  between  the  parties.  In 
Hoadly  V.  Maclaine,^  where  there  was  a  written  memorandum  of  a 
contract  for  goods  to  be  manufactured,  it  was  held  that  additions  and 
alterations  made  in  the  progress  of  the  work  need  not  be  made  the 
subject  of  a  distinct  contract  in  writing. 

Byles,  Serjt.,  and  KarslaJce,  in  support  of  the  rule.  Baldey  v. 
Parker  and  Scott  v.  The  Eastern  Counties  Railway  Company  *  shew 
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that  this  was  an  entire  contract,  and  that  it  cannot  be  divided.  The 
agreement  to  alter  the  candlesticks  was  part  of  the  original  agreement, 
and  ought  therefore  to  have  appeared  in  the  memorandum  in  writing; 
and  proof  of  the  verbal  contract  is  admissible,  in  order  to  shew  that 
the  whole  contract  was  not  put  into  writing.  Kenworthy  v.  Scho- 
fiekP  and  Elmore  v.  Kingscote.^  Hoadly  v.  Maclaine  differs  from  the 
present  case,  because  there  there  was  an  original  order  sufficient  to 
satisfy  the  statute,  and  the  alterations  were  agreed  upon  afterwards. 
It  does  not  appear  that  the  defendant  saw  the  name  of  the  sellers  in 
the  order-book. 

[Ceesswell,  J.  He  would  have  had  a  right  to  see  their  names 
before  he  wrote  his  own  in  the  book.] 

Lastly,  the  payment  by  cheque  on  the  defendant's  brother  was  a 
particular  mode  of  payment,  which  ought  to  have  been  mentioned  in 
the  agreement. 

[Ceesswell,  J.  Can  it  be  said  that  the  plaintiffs  bind  themselves 
to  give  up  the  goods  on  receiving  a  cheque  on  the  defendant's 
brother  ?] 

[Jeevis,  G.  J.  We  shall  consider  the  principal  point.  As  to  the 
last  point,  the  mode  of  payment,  the  evidence  shewed  that  that  was 
proposed  in  answer  to  an  application  of  the  plaintiffs  for  a  reference, 
and  was  not  intended  to  be  part  of  the  contract.  We  think  also  that 
the  Statute  of  Frauds  was  satisfied  as  regards  the  names  of  the 
vendors  and  the  vendees  appearing  in  writing ;  for  the  defendant  was 
entitled  to  look  at  the  book,  and  see  that  the  names  of  "  Sari  &  Sons" 
were  entered  as  the  vendors.     The  other  point  we  shall  consider.] 

Cur.  adv.  vult. 

Ceesswell,  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  inasmuch  as  the  defendant  dechned  to  go  to  the  jury, 
and  insisted  that  there  was  no  evidence  of  a  memorandum  to  satisfy  the 
Statute  of  Frauds,  it  may  be  assumed  that  the  defendant  wrote  his 
name  in  the  plaintiffs'  book,  intending  it  as  a  signature  to  an  order  to 
the  plaintiffs,  whose  order-book  it  was,  and  whose  name  was  written 
in  the  beginning  of  it  in  the  usual  ^\xy.  This,  with  the  observations 
made  in  the  course  of  the  argument,  disposes  of  all  the  objections 
raised,  except  that  relating  to  the  description  of  the  candlestick,  which 
was  one  of  the  articles  ordered.  It  was  thus  described,  • —  "  candle- 
stick complete  ;"  and  it  Was  insisted  for  the  defendant  that,  because 
at  the  time  of  giving  the  order  it  was  arranged  that  the  candlestick 
to  be  supplied  should  be  furnished  with  a  gallery  to  carry  a  glass 
shade,  therefore  the  addition  of  the  shade  formed  a  part  of  the  bar- 
gain, and  ought  to  have  been  stated  in  the  memorandum.  Upon 
consideration  we  do  not  feel  obliged  to  yield  to  this  argument.  The 
12B.&C.  945.  26/ia.  583. 
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memorandum  states  all  that  was  to  be  done  by  the  person  charged, 
viz.,  the  defendant ;  and  according  to  the  case  of  Egerton  v.  Mathews  ^ 
that  is  sufficient  to  satisfy  the  17th  section  of  the  Statute  of  Frauds, 
though  not  to  make  a  valid  agreement  in  cases  within  the  4th  section. 
Moreover  the  difficulty  which  may  arise  as  to  the  sufficiency  of  the 
precise  candlestick  supplied  to  fulfil  the  contract  is  not  greater  than 
that  of  identity,  which  even  in  an  agreement  under  the  4th  section 
may  be  left  to  parol  evidence.  So  in  Spicer  v.  Coo]per  ^  it  was  held 
that  "sold  fourteen  jiockets  of  Kent  hops  at  100s."  might  be  explained 
to  mean  100s.  per  cwt. ;  and  it  was  not  even  argued  that  the  apparent 
ambiguity  as  to  the  price,  caused  by  the  omission  of  any  statement  of 
the  quantity  for  which  the  100«.  was  to  be  paid,  rendered  the  note  or 
memorandum  insufficient  to  satisfy  the  17th  section.  The  rule  must 
therefore  be  discharged.  Mule  discharged. 


MEWS   V.   CARR. 

In  the  Exchequer,  November  20,  1856. 

[Beported  in  1  Surlstone  ^  Norman,  484.] 

The  declaration  stated  that  the  plaintiff  put  up  for  sale  by  public 
auction  in  lots  a  large  quantity  of  timber  of  a  certain  description,  &c., 
under  and  subject  to  the  following  conditions  of  sale.  (The  declara- 
tion set  out  the  conditions,  of  which  the  following  only  are  material)  : 
first,  that  the  highest  bidder  should  be  deemed  the  purchaser,  &c. ; 
fourthly,  that  the  goods  should  be  paid  for  and  cleared  away  within 
twenty-eight  days  from  the  day  of  sale ;  sixthly,  that  in  default  of 
compliance  with  the  above  conditions  the  deposit  money  received  shall 
be  forfeited,  and  the  purchasers  shall  be  liable  for  all  loss,  charges, 
interest  of  money,  or  any  expenses  whatever  attendant  on  a  re-sale 
either  by  private  contract  or  public  auction.  Averments  :  that  on  the 
said  exposure  to  sale  of  the  said  timber  the  defendant  became  the 
highest  bidder  for  and  the  purchaser  of  (to  wit)  two  lots  of  the  same 
on  the  conditions  aforesaid,  at  and  for  a  certain  sum  (to  wit)  of 
£183  6s.,  and  he  agreed  with  the  plaintifi"  to  become  the  purchaser 
thereof  on  the  said  conditions  and  at  and  for  the  said  price,  and  to 
comply  with  the  said  conditions,  and  the  plaintiff  accepted  him  as 
such  purchaser ;  and  although  the  plaintiff  has  at  all  times  been  ready 
and  willing  to  do  and  perform  and  has  done  and  performed  all  things 
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and  all  things  have  happened  to  entitle  him  to  a  performance  by  the 
defendant  of  the  said  conditions  of  sale  and  his  said  agreement,  and 
although  the  defendant  according  to  the  said  conditions  of  sale  and  his 
said  agreement  ought  to  have  paid  for  and  cleared  away  the  said  lots 
within  twenty-eight  days  from  the  day  of  sale,  yet  the  defendant  did 
not  nor  woiild  at  any  time  within  the  said  space  of  twenty-eight  days 
from  the  day  of  sale  p^y  for  or  clear  away  the  said  lots  or  any  part 
thereof;  and  thereupon,  in  accordance  with  the  said  conditions  of  sale 
and  after  the  expiration  of  the  said  period  of  twenty-eight  days  from 
the  day  of  sale,  and  in  a  reasonable  time  in  that  behalf,  the  plaintiff 
did  re-sell  the  said  lots  by  public  auction  at  and  for  a  less  sum  than  the 
amount  so  to  have  been  paid  for  the  same  by  the  defendant  as  afore- 
said, to  wit,  at  a  loss  of  £20 ;  and  the  plaintiff  was  put  to  and  incm-red 
great  exjjense,  to  wit,  a  further  sum  of  £-0,  for  and  in  resj)ect  of  divers 
charges  and  expenses  attendant  on  such  re-sale,  &c. :  of  all  which 
premises  the  defendant  afterwards  and  before  the  commencement  of 
this  suit  had  notice,  and  was  then  requested  by  the  plaintiff  to  pay  him 
the  said  several  sums ;  but  the  defendant  has  hitherto  wholly  neglected 
and  refused  so  to  do. 

Plea.  That  the  defendant  did  not  become  the  highest  bidder  for 
and  the  jjurchaser  of  the  said  two  lots  on  the  said  conditions,  nor  did 
he  agree  to  become  the  purchaser  thereof  on  the  said  conditions  at  and 
for  the  said  price  and  to  comply  with  the  said  conditions ;  nor  did  the 
plaintiff  accept  him  as  such  purchaser  as  alleged. 

Replication,  taking  issue  on  the  plea. 

At  the  trial  before  Pollock,  C.  B.,  at  the  last  Surrey  assizes,  it  appeared 
that  on  the  26th  of  October,  1856,  one  Churchill  on  behalf  of  the  plain- 
tiff put  up  for  sale  by  auction  several  lots  of  timber  under  the  conditions 
of  sale  mentioned  in  the  declaration.  All  the  lots  were  not  sold ;  and 
on  the  foUu^dng  day  the  defendant  called  at  the  office  of  Churchill  and 
inquired  what  lots  remained  unsold.  Churchill  thereupon  shewed  him 
a  catalogue,  and  he  selected  two  lots,  which  he  agreed  to  purchase. 
Churchill  then  wrote  the  defendant's  name  in  the  catalogue  opposite 
these  lots.  Two  or  three  days  after  the  defendant  again  called  and 
requested  to  know  what  further  lots  remained  on  hand.  The  catalogue 
was  shewn  to  him,  and  he  selected  two  other  lots ;  and  on  being  informed 
the  terms  he  said  he  should  consider  whether  he  would  become  the  pm- 
chaser  of  them.  About  the  9th  November  he  again  called,  and  on  this 
occasion  he  agreed  to  purchase  these  two  lots.  Churchill  then  wrote  in 
the  defendant's  presence  his  name  in  the  catalogue  opposite  these  lots, 
and  also  the  agreed  price,  £10  10s.  per  standard.  The  defendant  then 
stated  that  as  the  prompt  day  fixed  by  the  conditions  of  sale  at  twenty- 
eight  days  after  the  day  of  sale,  viz.,  on  the  23d  November,  was  so 
near,  he  could  not  pay  for  the  lots  then ;  and  it  was  agreed  that  the 
twenty-eight  days  should  be  calculated  from  the  9th  November.    Evi- 
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dence  was  adduced  to  shew  that  by  the  custom  of  the  trade  persons 
who  purchased  lots  from  those  remaining  unsold  at  an  auction  were 
always  considered  as  bound  by  the  conditions  of  sale,  the  same  as  if 
they  had  purchased  at  the  auction. 

It  was  objected  on  behalf  of  the  defendant,  first,  that  Churchill 
was  not  the  agent  of  the  defendant  so  as  to  bind  him  by  his  signature, 
and  consequently  there  was  no  contract  in  writing  as  required  by  the 
17th  section  of  the  Statute  of  Frauds  ;  secondly,  that  this,  being  a  sale 
by  private  contract,  was  not  subject  to  the  conditions  mentioned  in  the 
declaration.  The  learned  judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him. 

Hawkins  in  the  present  term  obtained  a  rule  nisi  accordingly, 
against  which 

Montac/ii  Chambers  and  Mathew  now  shewed  cause.  The  auc- 
tioneer was  the  agent  of  the  defendant,  and  the  sale  was  on  the  con- 
ditions stated  in  the  catalogue.  [Pollock,  C.  B.  The  cases  have 
established  that  the  auctioneer  is  the  agent  of  both  parties  at  the  time 
of  the  sale ;  but  a  traveller  going  about  to  collect  orders,  who  writes 
the  names  of  those  who  give  orders  in  his  order-book,  does  not  bind 
them  as  buyers.]  Bird  v.  Boulter  -^  decided  that  an  auctioneer's  clerk, 
who  is  present  at  a  sale,  is  the  agent  of  the  persons  to  whom  the  lots 
are  knocked  down,  so  as  to  bind  them  by  his  entry  in  the  sale-book. 
In  Graham  v.  Musson  ^  the  plaintiff's  traveller,  having  received  from 
the  defendant  an  order  for  goods,  made  and  signed  in  his  own  name  an 
entry  of  the  contract  in  a  book  of  the  defendant,  and  that  was  held 
not  a  sufficient  memorandum  within  the  Statute  of  Frauds ;  but  the 
court  there  say  that,  if  the  traveller  had  signed  the  defendant's  name, 
and  he  had  not  dissented  from  it,  the  case  would  have  resembled  Bird 
V.  Boulter.  Here  the  broker  signed  the  name  of  the  defendant  in  his 
presence. 

Hawhins  appeared  to  support  the  rule,  but  was  not  called  upon. 

Pollock,  C.  B.  The  rule  must  be  absolute.  The  sale  in  question 
took  place  some  days  after  the  auction  was  over;  and  therefore,  as 
regards  the  Statute  of  Frauds,  the  case  must  be  determined  as  any 
other  ordinary  sale.  The  parties  cannot  set  up  a  custom  of  trade  to 
repeal  the  Statute  of  Frauds.  No  doubt  an  auctioneer  at  the  sale  is 
agent  for  both  seller  and  buyer,  so  as  to  bind  them  by  his  signature ; 
but  the  moment  the  sale  is  over,  the  same  principle  does  not  apply,  and 
the  auctioneer  is  no  longer  the  agent  of  both  parties,  but  of  the  seller 
only ;  and  the  signature  of  the  seller  or  -his  agent  cannot  bind  the 
buyer.  The  question  is,  whether  there  is  any  evidence  to  take  the 
case  out  of  the  Statute  of  Frauds ;  and  I  think  that  there  is  none. 

Aldbbson,  B.    I  am  of  the  same  opinion. 

Bhamwbll,  B.  The  only  reason  why  I  make  any  remark  is,  that 
1  4  B.  &  Adol.  443.  2  5  Bing.  N.  C.  603. 
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the  observations  of  the  court  in  Graham  v.  Musson  ^  may  not  Be  mis- 
understood. There  the  court  said  that,  if  the  traveller  had  signed  the 
defendant's  name,  and  he  had  not  expressed  any  dissent,  that  would 
have  been  a  recognition  of  agency.  Here  the  auctioneer  signed  the 
defendant's  name,  not  purporting  to  act  for  him,  but  as  the  person  who 
sold  the  goods.  It  is  now  established  that  an  auctioneer  at  the  time 
of  the  sale  is  agent  for  both  buyer  and  seller ;  but  as  soon  as  the  sale 
is  over  the  reason  for  the  rule  fails,  and  he  is  certainly  not  the  agent 
of  the  buyer  unless  he  has  some  authority  to  act  on  his  part. 

WATSOif,  B.,  concurred.  Hule  absolute. 


GOODMiVN  V.  GEIFFITHS. 

In  the  Exchequer,  January  22,  1857. 

[Reported  in  1  Huiisione  ^-  Noiinan,  574.] 

Action  for  not  accepting  goods.  Plea  {inter  alia),  that  the  plaintiff 
did  not  agree  as  alleged.     Whereupon  issue  was  joined. 

At  the  trial  before  Martin,  B.,  at  the  Middlesex  sittings  after  last 

Michaelmas  term,  the  plaintiff,  a  patentee  of  mechanical  binders,  proved 

that  he  called  on  the  defendant  for  an  order,  shewing  him  at  the  same 

time  a  printed  list  of  the  different  sizes  with  the  price  of  each  annexed. 

The  plaintiff  wrote  down  the  following  order,  which  was  then  signed 

by  the  defendant,  and  handed  by  him  to  the  plaintiff:  — 

June  9,  1865. 
Mr.  Goodman, 

Please  put  in  hand  for  my  account  the  following :  — 

4  Mechanical  binders No.  1. 

8  Doz.        ditto               ,,2. 

6  Mechanical  binders ,,3. 

2  Doz.        ditto               ,,14. 

1  Doz.  Mechanical  binders „     5. 

1  Single      ditto                ,,17- 

With  two  extra  cases  to  each  instrument. 

^  Geiff.  Gkipfiths. 

The  numbers  referred  to  the  printed  list.  The  words  "  the  price  as 
per  note  "  had  originally  been  written  at  the  foot  of  the  order  by  the 
plaintiff,  but  were  struck  out  by  the  defendant,  the  agreement  being  in 
fact  that  the  plaintiff  should  take  off  25  per  cent,  discount  from  the 
prices  marked  on  the  printed  list.     On  the  16th  of  July  the  defendant 

1  6  Bing.  N.  C.  603. 
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wrote  to  the  plaintiff  a  letter  as  follows :  "  Mr.  Griffiths'  compliments 
to  Mr.  Goodman,  and  wishes  him  to  forward  the  invoice  of  the  goods, 
and  also  the  size  of  the  package,  &c. ;  if  not  too  large,  Mr.  Griffiths 
will  take  them  in  his  cabin,  and  may  thereby  have  an  opportunity  of 
submitting  them  to  his  fellow-passengers,  and  perhaps  selling  some  of 
them.  The  goods  themselves  do  not  send  until  he  writes  again."  On 
the  same  day  the  plaintiff  sent  the  invoice  with  the  prices  as  on  the 
hst,  and  the  discount  taken  off  according  to  the  agreement.  On  the 
20th  of  July  the  plaintiff  received  the  following  letter  from  the  defend- 
ant returning  the  invoice :  "  I  am  very  sorry  that  I  must  decline  taking 
the  goods  as  per  invoice  returned,  in  consequence  of  having  received 
very  unfavorable  intelligence  by  the  last  mail,  &c.  Yours,  <fcc.  G. 
Griffiths." 

The  defendant's  counsel  objected  that  there  was  no  sufficient  memo- 
randum of  the  bargain  to  satisfy  the  17th  section  of  the  Statute  of 
Frauds,  and  the  plaintiff  was  nonsuited. 

Collier  moved  to  set  aside  the  nonsuit  (January  16).  The  order  of 
the  9th  of  June  refers  to  the  printed  list  of  prices,  and  may  be  read  in 
connection  with  it.  There  was  an  additional  term,  viz.,  that  25  per 
cent,  discount  should  be  taken  off.  [Beamwell,  B.  That  may  be 
proved,  though  not  in  writing,  for  the  purpose  of  defeating  the  effect  of 
a  memorandum  of  agreement  duly  signed  according  to  the  17th  section, 
and  therefore  good  on  the  face  of  it.  Acebal  v.  Levy.^]  All  the  docu- 
ments must  be  read  together,  and  the  imperfections  of  the  original  mem- 
orandum may  be  made  good  by  the  subsequent  letters  referring  to  it. 
Warner  v.  Willington,^  Saunderson  v.  Jackson,^  Allen  v.  Bennet.*  The 
plaintiff  in  the  invoice  states  the  terms  of  the  contract,  and  the  defend- 
ant in  his  answer  sufficiently  recognizes  them,  and  admits  that  the  con- 
tract is  correctly  stated.  The  defendant  does  not  deny  his  liabiUty  to 
take  the  goods,  as  was  the  case  in  Archer  v.  Baynes.^ 

Gur.  adv.  vult. 

MAETisr,  B.,  now  said :  The  declaration  stated  an  agreement  by  the 
defendant  to  purchase  a  number  of  mechanical  binders.  The  plaintiff 
took  a  printed  list  of  his  goods  with  the  prices  annexed,  and  put  it 
into  the  hands  of  the  defendant ;  the  defendant  bargained  for  these 
articles  and  agreed  for  a  discount ;  he  then  signed  an  order  which  did 
not  mention  the  terms  as  to  the  discount.  The  plaintiff  having  manu- 
factured the  goods  sent  in  an  invoice  with  the  prices  striking  off  the 
discount ;  the  defendant  wrote  an  answer  declining  to  take  the  goods, 
making  some  excuse  for  not  doing  so.  It  was  objected  that  this  was  a 
contract  for  the  sale  of  goods  above  the  value  of  £10,  and  that  as  there 
was  nothing  to  satisfy  the  17th  section  of  the  Statute  of  Frauds  the 

1  10  Bing.  376.  2  3  Drewry,  523.  '  2  Bos.  &  P.  238. 

<  3  Taunt.  169.  5  5  Exch.  625. 
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plaintiff  could  not  succeed.  We  are  of  opinion  that  this  objection 
must  prevail.  The  bargain  was  for  a  price  25  per  cent,  less  than  that  on 
the  list.  The  order  signed  by  the  defendant  did  not  express  the  real 
contract,  and  it  does  not  preclude  the  defendant  from  shewing  what 
the  contract  was.  It  is  not  sufficient  under  the  statute  because  it  does 
not  contain  the  price  agreed  on.  The  next  question  is,  Whether  what 
took  place  with  respect  to  the  invoice  cured  this  defect  ?  The  invoice 
is  the  statement  of  the  plaintiff.  If  the  letter  returning  it  had  con- 
tained an  admission  that  it  stated  the  contract  correctly,  it  might  have 
been  sufficient ;  but  in  this  letter  the  defendant  merely  declines  to  take 
the  goods.     We  are  therefore  of  opinion  that  the  nonsuit  was  right. 

Rule  refused. 


BAILEY   AND  Anothee  v.   SWEETESTG. 
In  the  Common  Pleas,  January  12  and  17,  1861. 

[Reported  in  30  Law  Journal  Reports,  Common  Pleas,  150.] 

This  was  an  action  brought  to  recover  £76  14s.  SJ.  for  goods  bar- 
gained and  sold.  The  defendant  paid  into  court  £38  3s.  9d,  and 
pleaded  ne-^'er  indebted  to  the  rest  of  the  claim.  The  cause  was  tried 
before  Erie,  C.  J.,  at  the  London  sittings  after  Easter  term,  1860.  The 
defendant,  a  furniture  dealer  at  Cheltenham,  being  at  the  plaintiffs' 
manufactory  in  London  in  July,  1859,  bought  of  the  plaintiffs  four  old 
gilt  chimney-glasses  at  £28  10s.,  and  a  walnut  chimney-glass  at  £6  6s., 
to  be  paid  for  by  a  cheque  on  delivery ;  and  also  on  the  same  occasion 
bought  of  the  plaintiffs  various  other  articles  (some  of  which  were  not 
then  ready,  but  had  to  be  made)  on  certain  credit  terms.  The  chimney- 
glasses  formed  the  first  parcel  of  such  goods  which  were  sent  to  the 
defendant  at  Cheltenham.  The  carrier  however  to  whom  this  parcel 
was  delivered  so  damaged  it  during  its  carriage  that  the  defendant 
refused  to  receive  it  when  it  arrived,  and  the  plaintiffs  were  at  once 
informed  of  such  refusal.  The  other  goods  Avhich  had  been  bought 
were  afterwards  sent  in  different  parcels  to  the  defendant,  and  were 
duly  received  by  him ;  and  it  was  admitted  at  the  trial  that  the  value 
of  these  was  covered  by  the  amount  which  had  been  paid  into  court, 
and  the  only  question  was  as  to  the  defendant's  liability  in  respect  of 
the  first  parcel,  the  price  of  which,  with  the  cases  in  which  it  was 
packed,  amounted  to  £38  10s.  M.  With  reference  to  the  Statute  of 
Frauds,  the  plaintiffs  contended  that  the  sale  of  all  the  articles  had 
been  under  one  contract,  and  that  there  had  been  therefore  a  part 
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acceptance ;  and  they  also  relied  on  the  following  letter  from  the 
defendant,  written  in  answer  to  one  from  the  plaintiffs  applying  for 
payment,  as  a.  memorandum  satisfying  the  statute  :  — 

Cheltenham,  December  3,  1869. 
Gentlemen,  — In  reply  to  your  letter  of  the  1st  instant,  I  beg  to  say  that  the 
only  parcel  of  goods  selected  for  ready  money  was  the  chimney-glasses,  amount- 
ing to  £38  10s.  6(i.,  which  goods  I  have  never  received,  and  have  long  since 
declined  to  have  for  reasons  made  known  to  you  at  the  time  ;  with  regard  to  the 
other  items,  viz.,  £11  4s.  9d.,  £14  18s.,  and  £13  13s.,  for  goods  had  subsequently 
(less  cases  returned),  those  goods  are,  I  believe,  subject  to  the  usual  discount  of 
£5  per  cent.,  and  I  am  quite  ready  to  remit  you  cash  for  these  parcels  at  once, 
and  on  receipt  of  your  reply  to  this  letter  will  instruct  a  friend  to  call  on  you 
and  settle  accordingly.  I  am  yours,  &c., 

Geo.  Sweeting. 

The  jury,  being  of  opinion  that  the  chimney-glasses  were  sold  under 
a  separate  contract  from  that  under  which  the  other  articles  were  sold, 
found  a  verdict  for  the  defendant ;  leave  being  reserved  to  the  plain- 
tiifs  to  move  to  set  the  same  aside,  and  to  enter  a  verdict  for  them  for 
£38  10s.  6dt.,  if  the  court  should  be  of  opinion  that  the  defendant's 
letter  of  the  3d  of  December  was  suificient  to  satisfy  the  Statute  of 
Frauds. 

In  Trinity  term  last  Hawkins  obtained  a  rule  nisi  accordingly  to  set 
the  verdict  aside,  and  to  enter  it  for  the  plaintiffs  for  £88  10s.  Qd.  pur- 
suant to  the  leave  reserved,  or  for  a  new  trial  on  the  ground  of  the 
verdict  being  against  evidence. 

Henry  James  and  T.  M.  Chitty  now  shewed  cause.  With  respect  to 
the  verdict  being  against  the  evidence,  it  is  submitted  that  it  was  a 
proper  question  for  the  jury  whether  the  whole  formed  one  contract  or 
not,  and  they  rightly  found  that  there  were  two  transactions.  In  Scott 
«.  The  Eastern  Counties  Railway  Company  ^  it  was  not  denied  that  the 
goods  made  and  to  be  made  were  all  under  one  entire  agreement. 
[Keating,  J.,  referred  to  Bigg  v.  Whisking.^] 

It  surely  cannot  be  held  as  a  matter  of  law  that  every  thing  which 
takes  place  on  one  occasion  with  reference  to  the  purchase  of  different 
articles  must  be  considered  as  forming  one  contract.  In  Roots  v.  Dormer  ^ 
a  distinct  contract  was  held  to  arise  in  respect  of  each  lot  which  is 
knocked  down  at  an  auction.  To  the  same  effect  is  Emmerson  v.  Heelis.^ 
The  more  important  question  is,  whether  the  letter  of  the  defendant  is  a 
sufficient  memorandum  of  the  contract  within  the  meaning  of  the  17th 
section  of  the  Statute  of  Frauds.  That  letter  repudiates  the  contract. 
At  the  time  that  letter  was  written  there  was  no  contract  in  law  existing 
between  the  parties ;  only  a  contract  in  fact,  and  the  letter  puts  an  end 
to  such  contract.    The  letter  under  those  circumstances  cannot  be  con- 

1  12  Mee.  &  W.  33  ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  14. 

■'  14  Com.  B.  Rep,  195.  3  4  B.  &  Ad.  77.  «  2  Taunt.  38. 
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sidered  as  containing  an  admission  of  a  valid  or  existing  contract  so  as 
to  satisfy  the  statute.  The  subject  is  thus  discussed  by  Mr.  Justice 
Blackburn  iu  his  work  on  Contracts  of  Sale  (p.  66)  :  "  It  sometimes  hap- 
pens that,  after  a  dispute  has  arisen,  a  party  in  a  letter  signed  by  him 
recapitulates  the  whole  terms  of  the  bargain  for  the  pui-pose  of  saying 
that  the  bargain  is  at  an  end,  for  some  reason  which  is  evidently  insuffi- 
cient in  law.  It  has  never  been  decided  whether  such  an  admission  of 
the  terms  of  the  bargain  signed  for  the  express  purpose  of  repudiation 
can  be  considered  a  memorandum  to  make  the  contract  good;  but  it 
seems  difficult  on  principle  to  see  how  it  can  be  so  considered.  The 
parties  may  either  of  them  put  an  end  to  the  contract  at  any  time 
whilst  it  is  not  good,  with  cause  or  without  cause ;  and  a  memorandum 
of  the  terms  comes  too  late  to  make  a  contract  good  which  is  already 
put  an  end  to.  There  is  evidently  a  great  difference  between  a  writing 
which,  after  the  dispute  has  arisen,  mentions  the  terms  of  the  contract 
for  the  purpose  of  shewing  that  the  bargain  is  at  an  end,  and  one  which 
recognizes  them  as  still  subsisting.  I  know  only  of  three  cases  in 
which  this  point  could  have  been  decided ;  and  though  in  each  of  them 
the  memorandum  was  held  insufficient,  they  seem  to  have  been  decided 
on  special  grounds."  The  three  oases  there  referred  to  are  Cooper  v. 
Smith, ^  Richards  v.  Porter,^  and  Smith  v.  Surman.^ 

[Eele,  C.  J.  That  last  case  rather  makes  against  you.  The  court 
considered  in  that  case  that  there  was  no  sufficient  note  in  writing 
of  the  contract,  because  the  two  letters  did  not  agree  as  to  the  terms 
of  the  contract ;  the  defendant's  letter  adding  as  one  of  the  terms 
a  condition  as  to  the  quality  of  the  goods.] 

Taylor  v.  Wakefield  *  is  an  instance  in  which,  where  a  parol  contract 
for  the  sale  of  goods  has  been  afterwards  disaffirmed  by  the  seller,  the 
taking  part  of  the  goods  by  the  buyer  has  not  been  a  sufficient  delivery 
and  acceptance  to  satisfy  the  statute. 

[WiLLES,  J.  That  was  a  pecuHar  case.  There  had  been  there  no 
acceptance  with  the  assent  of  the  vendor,  and  therefore  the  case  falls 
within  the  hst  of  cases  in  which  tiiere  had  been  no  acceptance.] 

Goode  V.  Job^  shews  that  an  admission  in  answer  to  a  bill  in  chan- 
cery may  be  a  sufficient  acknowledgment  to  take  the  case  out  of  the 


'.  6 


an 


Statute  of  Limitations.  But  according  to  Rondeau  y.  Wyatt 
admission  of  the  agreement  in  an  answer  to  a  bill  in  chancery,  in 
which  answer  the  defendant  relied  on  the  Statute  of  Frauds,  and 
averred  that  there  was  no  note,  was  held  not  to  prevent  the  defendant 
from  sustaining  an  objection  to  the  contract  being  void  for  want  of  a 
note  to    satisfy  the  statute.     The  case  of  Haughton  v.  Morton'  also 

1  15  E.<ist,  103.  2  6  B.  &  C.  437  ;  s.  c.  5  Law  J.  Rep  K.  B.  175. 

8  9  B.  &  C.  561 ;  s.  0.  7  Law  J.  Rep.  K.  B.  296.  4  6  E.  &  B.  765. 

5  28  Law  J.  Rep.  (n.  s.)  Q.  B.  1.  6  2  H.  Black.  C3. 

'  5  Irish  Com.  Law  Rep.  (n.  s.)  329. 
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decides  that  a  letter  admitting  a  sale,  but  stating  it  to  be  subject  to 
certain  conditions,  is  not  a  sufficient  admission  of  the  contract  to  satisfy 
the  statute.  Moreover, 'it  is  submitted  that  the  letter  was  too  late. 
It  ought  not  to  have  a  retrospective  effect.  Then  when  did  the  prop- 
erty in  the  goods  vest  ?  for  until  there  was  a  contract  to  satisfy  the 
statute  no  property  could  vest.  In  the  notes  to  Birkmyr  v.  Darnell  * 
it  is  said  that  the  17th  section  of  the  act  "  avoids  contracts  not  made 
in  the  manner  there  prescribed."  —  "  Also  it  is  observable  that  the 
written  memorandum  must  exist  before  action,  and  in  that  respect 
differs  from  mere  evidence."  —  "  And  indeed  attending  to  the  distinc- 
tion pointed  out  by  the  Lord  Chancellor  Cottenham,  in  Dale  v.  Hamil- 
ton,^ between  agreements  and  declarations  of  trust,  '  that  in  the  one  it 
is  the  agreement  itself  which  is  the  origin  of  the  interest  that  must  be 
in  writing ;  in  the  case  of  a  declaration  of  trust,  which  is  only  the 
recognition  of  a  pre-existing  interest,  it  is  the  evidence  and  recognition, 
and  not  the  origin  of  the  transaction,  that  must  be  in  writing,'  —  it 
may  be  found  difficult  to  impute  any  retroactive  effect  to  the  subse- 
quent written  memorandum  of  an  agreement  within  the  statute  not 
originally  reduced  into  writing."  They  also  cited  the  following  cases 
to  shew  that  the  terms  of  the  contract  could  not  be  sufficiently  col- 
lected from  the  letter:  Johnson  v.  Dodgson,*  Egerton  v.  Mathews,* 
Dobell  V.  Hutchinson,^  Jackson  v.  Lowe,''  Allen  v.  Bennet,'  Saunderson 
V.  Jackson,"  and  Powell  v.  Dillon." 

Hawkins  and  Kemplay,  in  support  of  the  rule.  With  reference  to 
the  first  point,  namely,  the  verdict  being  against  the  evidence,  the  cases 
which  have  been  referred  to  are  important,  as  shewing  that  orders  of 
this  kind  are  generally  considered  to  form  one  contract.  The  main 
question  however  is,  whether  the  defendant's  letter  is  not  a  sufficient 
memorandum  of  the  contract  within  the  meaning  of  the  Statute  of 
Frauds.  It  is  submitted  that  it  is  :  when  taken  in  connection  with  the 
letter  asking  for  payment,  to  which  it  is  an  answer,  it  must  mean  to 
admit  that  the  defendant  bought  of  the  plaintiffs  chimney-glasses  for 
ready  money  to  the  amount  of  £38  10s.  6c?.  Then  what  is  there  in 
that  which  is  wanting  to  make  it  a  good  memorandum  of  the  contract  ? 

[Williams,  J.  You  cannot  lay  down  absolutely  that  the  mere  recital 
of  a  contract  is  a  memorandum  to  satisfy  the  statute.] 

Here,  however  the  defendant  in  his  letter  does  not  repudiate  the 
bargain,  and  the  very  object  of  his  letter  is  to  inform  the  plaintiffs  what 
were  the  terms  of  the  contract.  It  comes  within  the  case  of  Jackson 
V.  Lowe.  The  only  authority  on  the  other  side  is  the  opinion  of 
Mr.  Justice  Blackburn. 

1  1  Smith's  Lead.  Cas.  (4th  ed.)  232,  233.  2  2  Phil.  266. 

3  2  Mee.  &  W.  658 ;  s.  o.  6  Law  J.  Rep.  (n.  s.)  Exch.  185.        *  6  East,  308. 
5  3  Ad.  &  E.  355;  s.  o.  4  Law  J.  Rep.  (n.  s.)  K.  B.  201.  «  1  Ring.  9. 

'  3  Taunt.  169.  8  2  Bos.  &  P.  238.  ^  2  Ball  &  Beat.  416. 
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[Williams,  J.  When  do  you  say  the  property  passed  to  the  pur- 
chaser in  the  present  case  ?  Because  this  was  a  sale  of  specific  arti- 
cles.] 

It  might  have  passed  before  the  letter  was  written,  because  the 
statute  assumes  that  there  is  already  an  existing  bargain,  and  only 
requires  the  memorandum  as  evidence  of  the  contract. 

[Williams,  J.  But  there  must  be  a  good  contract  in  writing  before 
action  brought.] 

In  Fricker  v.  Tomlinson,^  Maule,  J.,  seems  to  think  that  an  accept- 
ance of  goods  after  action  brought  might  be  admissible  in  evidence ; 
and  in  Thornton  v.  Kempster  -  the  court  said  the  Statute  of  Frauds 
threw  a  difficulty  in  the  way  of  the  evidence,  and  that  the  objection 
did  not  interfere  with  the  substance  of  the  contract. 

[WiLLES,  J.  If  so,  a  party  ought  to  be  able  to  prove  the  contract 
by  a  memorandum  written  and  signed  at  the  time  of  the  trial.] 

However,  the  defendant's  letter  is  in  fact  no  repudiation  of  the 
contract,  but  admitting  the  contract  merely  gives  his  reason  for  not 
accepting  the  goods.  In  CoojJer  v.  Smith,  Richards  v.  Porter,  and 
Smith  V.  Surman,  the  jjarties  diifered  as  to  the  terms  of  the  contract, 
and  therefore  there  was  no  memorandum  of  the  contract  to  satisfy 
the  statute.  Lastly,  it  is  submitted  that  the  memorandum  under  the 
statute  has  a  retrospective  eifect. 

Ekle,  C.  J.  This  was  an  action  for  goods  bargained  and  sold, 
and  the  question  was  whether  there  had  been  a  sale.  The  defendant 
relies  on  the  Statute  of  Frauds,  and  says  that  there  was  no  note  or 
memorandum  to  satisfy  the  statute.  There  was  a  letter  however, 
written  by  the  defendant,  which  in  effect  says  this  to  the  plaintiff's ; 
"  I  made  a  bargain  Avith  you  for  the  purchase  of  chimney-glasses  at 
the  sum  of  £38  10s.  6c7.,  but  I  declined  to  have  them  because  the  car- 
rier broke  them."  Now  the  first  part  of  that  letter  is  unquestionably 
a  note  or  memorandum  of  the  bargain :  it  contains  the  price  and  all 
the  substance  of  the  contract ;  and  there  could  be  no  dispute  that,  if  it 
had  stopped  there,  it  would  have  been  a  good  memorandum  of  the 
contract  within  the  meaning  of  the  statute.  I  think  that  what  had 
passed  in  the  first  instance  orally  between  the  parties  on  the  subject  of 
the  purchase  was  in  the  nature  of  an  inchoate  contract,  and  which, 
when  construed  with  the  letter  afterwards  written,  is  a  good  and  bind- 
ing contract.  Then  the  latter  part  of  the  letter  in  efiect  says  that 
"  the  goods  to  which  the  contract  I  had  made  relates  were  refused  by 
,me  because  the  carrier  broke  them  ;"  and  it  has  been  contended  by  the 
defendant  that  the  letter  is  not  a  memorandum  of  the  contract  within 
the  statute,  because  it  repudiates  the  bargain ;  and  the  defendant  has 
relied  on  the  passage  cited  from  Mr.  Justice  Blackburn's  book  on 
Contracts,  in  support  of  the  proposition  that  the  acknowledgment  ot 
1  1  Man.  &  Gr.  772.  2  5  Taunt.  788. 
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the  bargain  is  not  within  the  statute  if  it  is  accompanied  by  a  repu- 
diation of  it ;  and  reference  has  been  made  to  the  case  of  Rondeau  v. 
Wyatt  where  there  was  a  bill  of  discovery,  and  it  was  held  that  the 
answer  tliereto  in  chancery  was  not  a  sufficient  memorandum  within 
the  Statute  of  Frauds.  Although  I  have  thus  adverted  to  these  author- 
ities, there  is  in  fact  no  decided  authority  on  the  point,  and  we  are 
therefore  referred  back  to  the  original  Statute  of  Frauds ;  and  I,  for 
one,  am  of  opinion  that  the  letter  of  the  defendant  is  a  good  memo- 
randum of  the  bargain  within  the  meaning  of  that  statute.  The 
object  of  the  act  was  to  prevent  fraud  and  perjury.  That  is  sufficiently 
obviated  by  the  letter  in  question,  because  the  defendant  says  therein, 
"  I  made  the  contract  for  the  goods."  The  goods  and  the  price  are 
both  referred  to,  and  the  defendant  does  not  in  such  letter  rely  on 
the  Statute  of  Frauds  as  making  the  contract  invalid,  but  he  rests  his 
repudiation  on  the  ground  of  the  goods  having  been  broken.  That 
may,  I  think,  distinguish  the  present  case  from  cases  where  the  party 
-  admitting  the  contract  has  relied  on  the  statute  as  a  defence.  But  it 
there  be  no  such  distinction,  then,  with  every  respect  for  that  clear- 
headed and  learned  judge,  my  brother  Blackburn,  I  cannot  assent 
to  the  proposition  contained  in  his  work  on  Contracts  to  the  extent 
contended  for. 

Williams,  J.  I  am  of  the  same  opinion.  It  cannot  be  contro- 
verted that  in  point  of  fact  there  was  a  good  and  lawful  contract  for 
the  sale  of  the  goods,  the  price  of  which  is  sought  to  be  recovered. 
It  is  clear,  however,  that  as  the  price  is  greater  than  £10  the  contract, 
though  good,  would  not  be  actionable  unless  the  requisites  of  the 
Statute  of  Frauds  have  been  complied  with.  [His  Lordship  here 
read  the  17th  section  of  that  statute.]  The  effect  of  that  section  is 
that,  though  there  is  a  valid  verbal  contract,  it  is  not  actionable  unless 
something  of  several  things  has  happened,  one  of  which  is  the  exist- 
ence of  a  note  or  memorandum  in  writing  of  the  bargain  signed  by 
the  party  to  be  charged.  As  soon  as  that  occurs,  the  contract,  though 
not  previously  actionable,  becomes  actionable ;  and  the  question  there- 
fore is,  whether  in  the  present  case  there  exists  such  a  memorandum 
as  the  statute  refers  to.  It  appears  to  me  that  there  does.  The  letter 
of  the  defendant  refers  to  all  the  essential  terms  of  the  bargain  ;  and 
the  only  question  is,  whether  it  is  less  sufficient  because  it  is  accom- 
panied by  a  statement  that  the  defendant  does  not  consider  himself 
liable  for  the  loss  arising  from  the  default  of  the  carrier.  I  do  not 
consider  that  it  is  so.  It  is  said  that  there  is  a  difficulty  in  main- 
taining such  a  doctrine  from  the  inconvenience  which  may  arise  from 
the  property  not  passing  until  the  contract  becomes  an  actionable  con- 
tract. That  may  be  so ;  but  the  same  objection  would  apply  to  the 
case  of  part  payment  or  part  acceptance,  and  no  one  doubts  that  the 
verbal  contract  might  be  set  up  where  these  have  afterwards  occurred. 
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I  agree  with  ray  Lord  in  thinking  that  the  reasons  given  in  my  brother 
Blackburn's  book  are  not  sufficient.  I  do  not  think  that  the  question 
whether  the  party  writing  the  letter  had  a  right  to  put  an  end  to  the 
contract  could  alFect  the  question  whether  there  was  or  was  not  a  good 
contract.  The  intention  of  such  party  to  abandon  or  not  the  con- 
tract can  have  nothing  to  do  with  the  question  whether  there  is  a 
sufficient  memorandum  or  not  of  the  contract. 

WiLLEs,  J.  I  am  of  the  same  opinion.  Assuming  there  to  be  a 
valid  contract,  the  defendant  would  be  bound  to  pay  for  these  goods ; 
and  not  having  done  so,  there  would  be  good  cause  of  action.  Now  at 
common  law  it  is  clear  there  would  exist  in  this  case  a  good  cause  of 
action  ;  but  it  is  said  that  the  defendant  is  not  liable  by  reason  of  the 
Statute  of  Frauds.  I  think  however  that  the  defendant  is  liable,  and 
I  found  my  opinion  on  the  17th  section  of  that  statute.  It  appears 
that  there  is  no  authority  on  the  subject  in  favor  of  either  fjarty,  with 
the  exception  of  the  dictum  of  my  brother  Blackburn,  and  that  must 
be  taken  in  connection  with  the  statute  itself.  Now  it  is  necessary  to 
look  at  the  words  of  the  statute  :  they  are,  that  the  contract  shall  not 
be  good  unless,  amongst  other  things,  "  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to  be 
charged  by  such  contract."  It  follows  therefore  from  these  words  that, 
if  there  be  any  note  or  memorandum  in  writing  of  the  bargain  signed 
by  the  party  to  be  charged,  the  contract  is  to  be  allowed  as  at  common 
law.  Then  is  there  in  the  present  case  a  memorandum  in  writing  con- 
taining the  terms  of  the  bargain  ?  I  think  that  on  the  true  construc- 
tion of  the  defendant's  letter  of  the  3d  of  December  there  is  such  a 
memorandum  within  the  meaning  of  the  statute.  It  has  been  argued 
that  there  is  not,  because  the  statement  in  the  letter  is  accompanied 
by  a  repudiation  of  the  bargain ;  but  I  think  that  to  hold  that  such 
letter  is  not  on  that  account  a  note  or  memorandum  of  the  bargain 
would  be  to  disregard  the  word  "  some  "  in  the  statute.  There  is  here 
a  note  in  writing  of  the  bargain ;  and  the  statute  does  not  say  that 
where  there  is  such,  the  statute  is  not  to  be  satisfied  if  there  exist  also 
other  circumstances. 

Keating,  J.  There  is  no  doubt  a  valid  contract  for  the  goods  in 
question  if  it  be  sufficiently  evidenced  by  some  writing  in  order  to  sat- 
isfy the  statute.  There  is  such  evidence  here  of  the  contract  in  the 
defendant's  letter  up  to  a  particular  portion  of  it.  Then  does  it  cease 
to  be  evidence  because  the  defendant  goes  on  afterwards  in  the  letter 
to  say  that  he  ought  not  to  be  bound  by  it?  I  think  it  does  not,  and 
I  should  have  had  no  doubt  about  it  but  for  the  opinion  of  my  brother 
Blackburn  in  his  work  on  Contracts. 

Rule  absolute  to  enter  verdict  for  the  plaintiffs  for  £38  10s.  6^. 
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M'LEAN  V.  NICOLL. 
In  the  Exchequer,  June  11,  1861. 

[Reported  in  7  Jurist,  New  Series,  999.] 

This  was  an  action  for  goods  sold  and  delivered,  and  for  goods  bar- 
gained and  sold,  and  for  the  hire  of  goods  by  the  plaintiff  let  to  hire 
to  the  defendant,  and  on  an  account  stated.  Plea,  never  indebted. 
The  cause  was  tried  at  Guildhall  at  the  sittings  during  Hilary  term, 
1861,  before  Bramwell,  B.  It  appeared  that  the  plaintiff  was  a  look- 
ing-glass manufacturer,  and  that  on  the  18th  December,  1860,  the 
defendant  called  at  his  shop  and  ordered  the  goods  mentioned  in  the 
invoice  below.  He  desired  that  the  goods  might  be  sent  to  Jersey  to 
he  delivered  there,  and  it  was  agreed  that  the  glass  should  be  plate- 
glass  of  the  best  quality,  and  that  the  plaintiff  should  insure  it  from 
breakage.  The  plaintiff  on  shipping  the  goods  sent  the  defendant  the 
following  invoice :  — 

January  8,  1861. 
Mr.  Nicoll 

Bought  of  Charles  M'Lean,  78  Fleet  Street,  and  144  Oxford  Street. 
1861,  Jan.  7.     Two  compo  cliimney-glasses,  gilt, 

70  X  50  and  CO  X  50,  stock £22 

Insurance  of  glass  from  breakage ' .      1 

Six  8-inch  silvered  plates  at  2s.  0 

Loan  of  cases  for  ditto,  to  be  returned 1 

One  6-feet  table  and  slab,  stock 8 

Carved  chimney-glass  C.  C.  T.  stock,  plate  58  X  48     .     .     .     9 

Insurance  of  breakage  of  glass  to  Jersey        1 

Loan  of  cases  to  be  returned 1 

Net  cash  £45     2s.  Od. 

To  which  the  defendant  replied  in  the  following  letter :  — 

MiDVALE  House,  Jehsey,  January  18,  1861. 
Sin, — You  advise  having  forwarded  a  printed  list,  patterns,  and  prices:  it 
has  not  reached.     In  your  account  I  apprehend  there  must  be  some  mistake : 
your  charge  for  loan  of  cases  and  packing  is  equivalent  to  their  value.     Please 
rectify  this.  Yours  truly, 

Edward  Nicoli, 

Mr.  M'Lean,  London. 

The  ship  by  which  the  goods  were  sent  was  lost,  and  the  goods  were 
rendered  useless.  On  this  evidence  Bramwell,  B.,  ordered  the  plaintiff 
to  be  nonsuited,  for  want  of  a  memorandum  as  required  by  the  17th 
section  of  the  Statute  of  Frauds,  with  leave  to  move  for  a  rule  to  set 
aside  the  nonsuit  and  enter  a  verdict  for  £48  10s.  Od.,  if  the  court 
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should  be  of  opinion  that  the  documents  in  evidence  constituted  a 
sufficient  memorandum. 

0'' Mallei/  having  obtained  a  rule  accordingly, 

Hayes,  Seijt.,  and  T/irupp  shewed  cause,  contending  that  the  docu- 
ments put  in  at  the  trial  did  not  set  out  the  actual  contract.  [They 
cited  Cooper  v.  Smith,  15  East,  103;  Bailey  v.  Sweeting,  9  Weekly 
Rep.  273 ;  Archer  v.  Baynes,  5  Exch.  625 ;  and  Goodman  v.  Griffiths, 
1  H.  &  Norm.  574. J 

G'Malley  and  D.  J).  Keane,  contra,  contended  that  the  defendant 
by  his  answer  to  the  invoice  acquiesced  in  its  accuracy  as  a  statement 
of  the  real  contract. 

[Channell,  B.  It  was  part  of  the  original  contract  that  the  look- 
ing-glass frames  should  be  filled  with  the  best  j)late-glass,  and  there  is 
no  mention  of  that  in  writing.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  dis- 
charged. We  all  think  the  memorandum  must  contain  all  the  terms 
of  the  contract.  Now  the  invoice  taken  with  the  answer  does  not  con- 
tain all  the  terms  of  the  contract.  No  doubt  cases  have  decided  that 
an  invoice  responded  to  by  a  signed  letter  may  form  a  memorandum 
to  satisfy  the  Statute  of  Frauds.  But  in  those  cases  it  was  held  that 
the  memorandum  must  contain  all  the  terms  of  the  contract ;  and  the 
invoice  taken  with  the  answer  does  not  contain  all  the  terms  of 
the  contract  according  to  the  evidence  of  the  plaintiff:  one  term  of  the 
contract,  relating  to  the  quality  of  the  glass,  is  not  mentioned  in  the 
invoice  at  all ;  and  as  the  memorandum  should  contain  all  the  terms  of 
the  contract,  we  cannot  hold  that  the  Statute  of  Frauds  has  been  com- 
plied with.  We  are  first  to  inquire  what  was  the  real  contract,  and 
then  wlietlier  the  invoice  and  answer  together  furnish  a  memorandum 
of  what  was  the  real  contract.  It  is  to  be  regretted  that  we  should  be 
under  the  neeessit)'  of  entering  upon  such  frequent  instances  of  non- 
compliance with  the  statute.  The  cases  have  gone  very  far  in  putting 
the  correspondence  of  parties  together  and  constituting  a  memorandum 
to  satisfy  the  statute.  But  I  think  we  should  not  be  always  searching 
for  something  equivalent  to  a  memorandum  ;  and  in  this  case  certainly 
we  could  not  on  any  principle  hold  that  any  had  been  shewn. 

]\[artix,  B.  I  am  of  the  same  opinion,  and  I  wish  to  express  my 
concurrence  with  the  case  in  the  Common  Pleas,  as  I  think  it  has  been 
misunderstood.!  The  eifect  of  that  case,  with  which  I  concur,  is 
this :  that  if  after  a  contract  has  been  made  there  is  a  writing  stating 
what  it  was,  and  conformable  to  the  real  contract,  the  statute  is  satis- 
fied thereby.  There  is  no  new  law  in  that :  it  is  mentioned  in  Sugden's 
Vendors  and  Purchasers;  it  has  existed  for  years,  and  has  never  been 
questioned.  If  the  contract  be  in  writing,  it  is  evidence  of  itself:  if  it 
be  a  verbal  contract,  the  written  evidence  of  it  must  be  subsequent  to 
1  See  Simmons  v.  South  Eastern  Railway  Company,  7  Jur.  (n.  s  )  851. 
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the  contract ;  and  the  document,  if  corresponding  to  the  verbal  con- 
tract and  signed,  is  sufficient.  But  as  my  brother  Channell  has  pointed 
out,  the  writing  in  this  case  does  not  correspond  in  every  respect  to 
the  real  contract. 

Channell,  B.  I  also  am  of  opinion  that  the  rule  should  be  dis- 
charged. I  lisel  no  doubt  as  to  the  case  of  Bailey  v.  Sweeting,  nor 
that  an  invoice  and  letter  taken  together  may  constitute  a  memoran- 
dum to  satisfy  the  statute.  It  has  often  been  said  that  the  statute  was 
intended  to  prevent  fraud  and  perjury  by  putting  an  end  to  contracts 
unevidenced  by  writing.  The  more  correct  view  is  that  the  contract 
still  exists,  but  that  it  cannot  be  put  in  force.  I  think  that  when  we 
inquire  whether  a  verbal  contract  correspond  to  the  writing  we  may 
be  letting  in  the  very  evils  which  the  statute  was  meant  to  avoid. 
But  it  is  too  late  to  dispute  the  cases  on  this  subject.  J  quite  agree 
that  it  is  not  necessary  to  shew  every  individual  incident  in  the  con- 
tract, but  that  a  substantial  contract  must  be  shewn.  Is  the  sub- 
stantial contract  here  set  out  in  writing  ?  I  think  not.  The  frames 
were  to  be  fitted  with  the  best  glass,  which  was  a  material  element  in 
the  bargain.  Suppose  there  were  no  question  of  the  Statute  of  Frauds, 
the  defendant  might  have  refused  to  receive  any  thing  but  the  very 
best  glass.  The  invoice  says  nothing  of  this,  and  therefore  the  proof 
fails,  and  the  rule  must  be  discharged.  Mule  discharged. 


WATTS   V.  AINSWORTH   and   Othees. 
In  THE  Exchequer,  April  25,  1862. 

{Reported  in  31  Law  Journal  Reports,  Exchequer,  448.] 

Declaeation,  for  that  the  plaintiff  agreed  with  the  defendants  to 
sell  and  sold  to  the  defendants,  and  the  defendants  then  agreed  with 
the  plaintiff  to  buy  and  bought  of  the  plaintiff,  the  produce  of  three 
acres  of  white  globe  turnip-seed,  of  the  growth  of  the  year  1861,  at 
the  price  of  18s.  per  bushel  to  be  paid  by  the  defendants  to  the  plain- 
tiff, and  upon  the  terms  that  the  plaintiff  should  deliver  the  said  white 
globe  turnip-seed  as  soon  as  harvested  in  the  year  1861,  free  of  car- 
riage, to  the  Bricklayers'  Arms  Station,  London,  of  the  South  Eastern 
Railway,  for  the  defendants,  and  that  the  same  seed  should  be 
accepted  by  the  defendants  at  that  station.  Averment  of  perform- 
ance of  conditions  precedent.  Breach,  that  the  defendants  did  not 
nor  would  accept  the  turnip-seed  or  pay  the  price ;  with  counts  for 
goods  bargained  and  sold,  and  goods  sold  and  delivered. 
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Pleas :  to  the  first  count,  7ion  assumpsit,  and  that  the  agreement 
was  rescinded  before  breach ;  and  to  the  residue  of  the  declaration, 
never  indebted. 

At  the  trial  before  Wightman,  J.,  at  the  Maidstone  spring  assizes, 
the  following  facts  appeared  :  The  plaintiff"  is  a  corn  and  seed  mer- 
chant and  farmer  at  Hythe,  and  the  defendants  are  seedsmen  in  High 
Holborn,  trading  vmder  the  name  of  Carter  &  Co. 

On  the  7th  of  March,  1861,  the  plaintiff  wrote  the  following  letter 
to  the  defendants,  and  the  subsequent  correspondence  ensued :  — 

Makch  7,  1861. 
Messks.  James  Carter  &  Co., 
237  High  Holborn. 
Gentlemen,  —  Mr.  Bayden  of  this  place  has  handed  me  your  card,  stating 
that  you  were  buyers  of  turnip-seed  now  growing.  I  do  a  large  business  with 
several  of  the  most  respectable  houses  in  London  and  elsewhere,  and  possibly  I 
may  be  in  a  position  to  offer  you  some  sorts  that  you  may  be  buyers  of.  If 
you  will  have  the  goodness  to  name  the  sorts  and  quantities,  I  will  at  once 
say  how  far  I  can  meet  your  wishes.  ]\Iy  usual  practice  is  to  contract  by 
the  acre,  the  seedsman  taking  whatever  the  produce  may  be,  at  a  stated  price 
per  bushel.  I  am,  gentlemen,  yours  obediently, 

James  Watts. 

P.  S.  —  lam  well  known  to  Mr.  Robert  Pain  who,  I  believe,  is  connected 
with  your  house. 


237  AND  238  High  Holborn,  London, 
March   11,  1861. 
James  Watts,  Esq. 

Dear  Sir,  —  In  reply  to  yours  we  beg  to  say  we  shall  be  glad  to  know  what 
turnips,  &c.,  you  have  in  growth  for  1861  harvest,  with  quantities  and  price, 
delivered  carriage  free  to  London  station.  We  should  also  be  glad  to  know  at 
what  price  you  could  do  us  four  or  six  acres  scimitar  peas,  if  you  have  them  in 
growth.  We  remain,  dear  sir,  yours  faithfully, 

James  Carter  &  Co. 


March  14,  1861. 
Messrs.  Carter  &  Co. 

Gentlemen,  —  Since  writing  to  you  on  the  7th  instant,  I  have  gone  over  my 
growing  crops,  and  I  find  I  do  not  stand  very  well  for  surplus,  and  all  I  can 
offer  you  at  present  is  the  produce  of  five  acres  white  globe,  fa)  18/G ;  five 
acres  Skirving's  swedes,  (a)  28/.  Some  of  the  latter  was  sold  ©  30/  a  few 
days  since.  You  may  entirely  rely  on  the  stocks  of  the  above,  and  I  will 
undertake  to  deliver  them  to  the  Bricklayers'  Arms  Station.  I  cannot  offer  you 
any  scimitar  peas :  I  have  only  six  bushels  left,  barely  suflScient  to  get  up  my 
stock.  I  am,  &c., 

James  Waits. 
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High  Holbobn,  Losdon,  March  18,  1861. 
James  Watts,  Esq. 

Dear  Sir, —  In  reply  to  your  favor  we  beg  to  say  we  have  bought  Skirving's 
swede  turnips  at  a  considerable  less  price  than  what  you  quote  it  at,  and  we 
think  your  price  too  high  for  white  globe.     We  could  take  two  or  three  acres  of 
the  latter  at  16/6  per  bushel,  just  to  make  a  beginning  with  you. 
Waiting  your  reply,  we  remain,  &c., 

Jambs  Carter  &  Co. 

N.  B. — The  scimitar  peas  we  require  are  for  1861  harvest.  Please  to  quote 
price  and  quantity  of  acres. 

March  19,  1861. 
Messrs.  James  Carter  &  Co. 

Gentlemen, — I  am  much  obliged  for  your  offer  for  two  or  three  acres  of  white 
globe,  but  I  cannot  accept  it.  My  contract  price  was  18/  with  the  London 
houses,  and  I  see  no  reason  to  go  below  that  now.  I  was  asked  35/  for  growing 
swedes  to-day  at  Ashford  market.     I  cannot  offer  you  any  peas. 

I  am,  &c.,  James  Watts. 

High  Holbokn,  March  21,  1861. 
James  Watts,  Esq. 

Dear  Sir,  — In  reply  to  your  favor  of  this  morning  we  beg  to  say,  as  our 
neighbors  are  giving  you  18/  per  bushel  for  white  globe  turnip,  we,  as  a, 
beginning  with  you,  will  take  the  produce  of  three  acres  at  that  price,  to  be 
delivered  a-s  soon  as  harvested,  1861,  free  of  carriage  to  London  station.  Let 
us  know  what  other  sorts  you  may  have  to  offer,  as  also  worzel  seeds  of  sorts  for 
1861  harvest.  Waiting  your  reply,  we  remain,  &c., 

James  Carter  &  Co. 

August  13,  1861. 
Messrs.  James  Carter  &  Co. 

Gentlemen, — I  have  this  day  sent  away  the  produce  of  the  three  acres  of  white 
globe  turnip,  consigned  to  you  at  the  Bricklayers'  Arms  Station,  to  which  please 
give  attention.  If  you  are  buyers  of  any  other  sorts  I  shall  be  happy  to  submit 
to  you  prices.     I  have  small  quantities  of  most  sorts  open.     I  am,  &c.. 

Jambs  Watts. 

High  Holboes,  August  16,  1861. 
Mr.  James  Watts. 

Dear  Sir,  —  You  have  made  some  mistake  respecting  the  white  globe  turnip  ; 
as  when  we  offered  you  a  price  (18/)  for  it,  you  called  and  said  you  could  not 
accept  it,  and  we  in  consequence  of  your  refusal  have  purchased  elsewhere. 
The  seed  lies  at  the  railway  station  at  your  risk. 

Yonr  obedient  servants, 

Jambs  Carter  &  Co. 

August  17, 1861. 
Messrs.  James  Carter  &  Co. 

Gentlemen,  —  I  am  very  much  surprised  at  the  contents  of  your  letter  of 
yesterday's  date.     I  think  I  can  prove  to  you  that  you  are  in  error  as  to  the 
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•wbite  globe,  and  not  myself.  On  the  14th  of  March  last  I  offered  you  by  letter 
the  produce  of  five  acres  white  globe  Iw  18/6,  and  five  acres  Skirving's  swedes  fa> 
28/.  On  the  18th,  by  letter,  you  state  that  you  have  bought  Skirving's  swedes 
at  less  than  my  quotations  ;  and  you  consider  my  price  too  high  for  white  globe, 
and  offer  16/6  for  two  acres  or  three  acres.  On  the  19th  I  decline  this,  and  state 
that  I  have  18/  from  your  neighbors,  and  I  am  not  inclined  to  go  below  it.  I  send 
you  a  precise  copy  of  your  answer.  (Cppy  of  Messrs.  Carter's  letter  of  the  21st 
of  March,  1861,  sent.)  Some  time  after  this  I  called  at  your  house  and  offered 
you  other  seeds.  The  white  globe  contract  was  mentioned,  but  not  the  terms. 
It  was  never  repudiated  in  any  way  then  or  since,  and  I  must  hold  you  to  it.  I 
am  very  sorry  there  should  be  any  mistake  between  us  in  our  first  transaction, 
but  I  feel  that  there  is  no  fault  attached  to  me.  I  am,  &c., 

James  Watts. 

High  Holboen,  August  19, 1861. 
Mr.  James  Watts, 

We  are  fully  aware  that  we  offered  you  18/  per  bushel  for  the  white  globe 
turnip  in  our  letter  of  the  21st  March  last,  but  we  have  never  received  your  reply 
accepting  this  offer ;  and  when  the  subject  was  mentioned  on  your  calling  at  Hol- 
born,  you  stated  that  you  could  not  do  the  white  globe  turnip.  The  seed  still 
lies  at  the  railway  station  at  your  risk. 

Your  obedient  servants, 

James  Carter  &  Co. 

August  20, 1861. 
Messrs.  Jambs  Carter  &  Co. 

Gentlemen,  —  I  have  received  yours  of  yesterday  ;  and  as  you  have  deter- 
mined to  repudiate  your  agreement,  I  give  you  notice  that  I  shall  not  take  the 
seed  back,  and  that  I  shall  at  once  proceed  against  you  for  the  amount.  If  you 
really  mean  to  resist  my  claim,  send  me  the  name  of  your  solicitor  by  return. 

I  am,  &c., 

James  Watts. 

The  present  action  was  thereupon  brought. 

The  plaintifi'  in  his  evidence  stated  that  he  did  not  reply  by  letter  to 
the  defendants'  letter  of  the  21st  of  March,  but  that  being  in  London 
on  the  25th  of  March  he  called  at  the  defendants'  shop,  and  had  some 
conversation  with  Ainsworth,  one  of  the  defendants,  on  the  subject  of 
othei-  seeds,  in  the  course  of  which  the  defendant  said,  "  I  think  we 
have  some  transaction  with  you;"  and  the  plaintiff  replied,  "  Yes,  a 
contract  for  three  acres  of  white  globe."  The  defendant  Ainsworth, 
on  the  other  hand,  stated  that  he  said  to  the  plaintiff  when  he  called, 
"I  believe  we  have  been  writing  to  you  about  some  turnip-seed?"  and 
the  plaintiff  said,  "Yes,  but  I  cannot  accept  your  offer;"  and  that  acting 
upon  that  the  defendants  bought  turnip-seed  elsewhere  at  a  higher 
price. 

It  appeared  that  the  market  price  had  fallen  considerably  between 
March  and  August. 
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The  learned  judge  left  it  to  the  jury  to  say  whether  the  plaintiif  at 
the  interview  rejected  or  accepted  the  terms  of  the  letter  of  the  21st 
of  March ;  reserving  leave  to  the  defendants  to  move  on  the  question 
of  whether  there  was  any  contract  in  writing  to  satisfy  the  17th  sec- 
tion of  the  Statute  of  Frauds. 

The  jury  found  that  the  contract  was  accepted,  and  the  verdict  was 
entered  for  the  plaintiff. 

Prentice  now  moved,  pursuant  to  the  leave  reserved,  to  enter  the 
verdict  for  the  defendants.  There  was  no  contract  to  satisfy  the 
Statute  of  Frauds.  The  letters  were  mere  proposals,  and  there  Was  no 
complete  bargain  in  writing,  the  plaintiff  never  having  accei)ted  the 
defendants'  offer  contained  in  the  letter  of  the  21st  of  March.  One 
mode  of  testing  whether  the  letter  was  a  complete  contract  is,  whether 
a  stamp  was  necessary  (assuming  that  it  was  not  a  case  exempted  from 
duty  as  relating  to  the  sale  of  goods,  wares,  or  merchandise).  Clearly 
no  stamp  would  be  necessary,  the  letters  being  mere  offers,  wliich  were 
not  accepted.  [Beamwell,  B.  It  comes  to  this :  Was  the  plaintiff 
bound  to  supply,  even  if  he  had  insisted  there  was  no  contract  ?] 

Yea,  that  is  the  question.  How  could  the  plaintiff  be  bound,  when 
he  had  never  agreed  to  sell  three  acres  ?  He  had  offered  to  sell  five 
acres,  and  was  not  bound  to  sell  a  less  quantity.  The  offer  of  the  de- 
fendants to  take  three  acres  was  therefore  subject  to  his  approval,  and 
there  was  no  bargain  in  writing  between  the  parties ;  and  the  parol 
assent  as  found  by  the  jury  is  insufficient  to  satisfy  the  statute. 

Maetijt,  B.i  I  am  of  opinion  that  no  rule  should  be  granted  in  this 
case.  I  think  the  last  letter  of  the  defendants,  of  the  21st  of  March, 
was  an  absolute  contract  to  take  the  produce  of  three  acres  at  the  price 
asked  by  the  plaintiff.  Apart  from  that,  I  think  it  was  a  question  for 
the  jury  whether  there  was  an  adoption  by  the  plaintiff  of  the  letter  ; 
and  that  the  jury  having  found  that  the  contract  was  accepted,  that 
was  such  a  ratification  of  the  letter  signed  by  the  defendants  as  makes 
the  latter  a  compliance  with  that  part  of  the  17th  section  of  the  Statute 
of  Frauds  which  requires  a  memorandum  or  note  in  writing  of  the  bar- 
gain to  be  made  and  signed  by  the  parties  to  be  charged.  In  either 
way  therefore  the  statute  is  satisfied. 

Beamwell,  B.  I  agree  there  should  be  no  rule.  I  think  that  in 
this  case  there  is  a  memorandum  in  writing  within  the  Statute  of 
Frauds.  I  think  there  is  no  principle  and  no  authority  for  saying  that 
if  the  letter  were  a  mere  offer,  the  agreement  by  parol  on  tlie  part 
of  the  plaintiff  would  be  sufiicient.  Still,  I  think  I  can  see  from  the 
letters  themselves  a  memorandum  in  writing  of  the  bargain.  The 
plaintiff  writes  offering  to  sell  turnip-seeds.  The  defendants  reply,  ask- 
ing as  to  quantities  and  price.  The  plaintiff  writes,  saying  all  he  can 
offer  is  the  produce  of  five  acres  at  a  given  price ;  that  is,  the  limit 
1  PoUock,  C.  B.,  had  left  the  court. 
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of  the  quantity  he  can  supply  is  five  acres.  The  defendants  in  answer 
say  in  effect,  "  We  do  not  want  all  you  offer,  only  two  or  three  acres  at 
another  price  ; "  and  they  offer  to  buy  three  acres  at  a  price  named. 
The  plaintiff  writes,  saying  he  is  much  obliged  for  the  offer  but  he 
declines,  not  on  account  of  the  quantity  but  on  account  of  the  price ; 
that  is  to  say,  he  is  willing  to  sell  threfe  acres  at  18s.  The  defendants 
thereupon  say  they  will  take  three  acres  at  18.s.  The  words  "waiting 
your  reply  "  create  the  doubt ;  for  if  a  man  says,  "  Let  me  know  if  I 
am  right  in  my  notion  of  the  bargain,"  I  think  there  is  no  bargain  until 
the  other  says,  "  Yes,  those  are  the  terms.''  I  confess  there  is  a  diffi- 
culty in  the  case  ;  but  still  I  think  that  is  not  the  effect  of  the  words 
"waiting  your  reply;"  for  if  that  were  so,  the  reply  would  only  be, 
"  Yes,  all  right."  While  therefore  I  entertain  a  doubt,  it  is  not  so 
strong  as  to  say  that  I  think  a  rule  should  be  gi'anted. 

Wilde,  B.  I  am  of  the  same  opinion.  I  quite  agree  in  the  exposi- 
tion of  the  letters  given  by  my  brother  Bramwell.  The  single  question 
is,  whether  the  letter  of  the  21st  of  March  is  a  sufficient  memorandum 
within  the  Statute  of  Frauds.  If  it  is  a  contract  to  buy  three  acres  of 
turnip-seed  at  18a'.  a  bushel,  then  the  point  is  not  arguable.  I  think 
it  is  a  contract.  I  will  only  say,  in  reference  to  the  words  "waiting 
your  rcjily,"  that  if  they  are  to  be  regarded  as  making  only  a  proposal, 
then  there  is  not  a  contract ;  but  I  do  not  give  that  effect  to  the  words. 
The  letter  makes  inquiries  as  to  other  sorts  of  turnip-seeds,  and  also  as 
to  worzel  seed  ;  and  the  defendants  wait  for  a  reply  as  to  that  part  of 
the  letter.  I  may  add  that  I  believe  the  Lord  Chief  Baron  is  of  the 
same  opinion.  Hule  refused} 


DURRELL   V.  EVANS   and   Others. 
In  the  Exchequer  Chamber,  Mat  19,  1862. 

[Reported  in  31  Law  Journal  Reports,  Exchequer,  337.] 

Appeal  from  the  Court  of  Exchequer. 

First  count,  for  not  accepting  pursuant  to  agreement  thirty-three 
pockets  of  hops,  at  the  price  of  £16  16«.  per  cwt.,  to  be  paid  on  the 
3d  of  November,  1860 ;  second  count,  for  goods  bargained  and  sold, 
and  interest. 

Plea :  to  the  first  count,  a  traverse  of  the  agreement ;  and  never 
indebted,  to  the  residue  of  the  declaration.'^ 

1  See  Reuss  v.  Piclcsley,  Law  Rep.  1  Exch.  342.  —  Ed. 

2  There  wore  other  pleas,  which  it  is  unnecessary  to  set  out. 
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At  the  trial  before  Pollock,  C.  B.,  at  the  sittings  in  London  after 
Michaelmas  term,  1860,  a  verdict  was  found  for  the  plaintiff  on  all 
the  issues,  with  £20  damages,  leave  being  reserved  to  move  to  enter  a 
verdict  for  the  defendants  or  a  nonsuit. 

A  rule  7iisi  was  obtained  accordingly,  on  the  ground  that  there  was 
no  contract  in  writing  nor  part  delivery  of  goods  sufficient  to  satisfy 
the  Statute  of  Frauds. 

The  Court  of  Exchequer  (April  30,  1861)  made  the  rule  absolute  to 
enter  a  nonsuit.^ 

1  See  30  L.  J.  Exch.  254,  where  the  argument  and  opinions  are  reported  as  fol- 
lows :  — 

Lush  having  obtained  a  rule  nisi  to  enter  a  nonsuit, 

T.  Jones  and  Waddy  shewed  cause.  The  factor  Noakes  was  as  much  the  agent  of 
the  defendants  as  the  plaintiff,  just  as  a  stock  or  share  broker  or  an  auctioneer  would 
be  between  a  vendor  and  purchaser.  He  made  out  the  usual  bought  and  sold  notes, 
and  handed  the  bought  note  to  the  defendants.  The  defendants  expressly  directed 
him  to  alter  the  date. 

[Wilde,  B.  Suppose  I  went  into  a  shop  and  told  a  man  to  make  me  out  an  in- 
voice, and  he  put  the  wrong  price,  and  I  handed  it  back  to  him  to  alter  the  price, 
which  he  did ;  how  would  this  be  an  adoption  of  the  invoice  as  a  memorandum  of  the 
bargain  ■?] 

There  was  evidence  for  the  jury  that  Noakes  was  acting  as  the  defendants'  agent. 

The  following  cases  were  referred  to :  Johnson  v.  Dodgson,  2  Mee.  &  W.  653 ; 
Schneider  v.  Norris,  2  M.  &  S.  286;  Bird  v.  Boulter,  4  B.  &  Ad.  443  ;  Far*brother  v. 
Simmons,  5  B.  &  Aid.  333 ;  Graham  v.  Musson,  7  Sco.  769 ;  "Wright  v.  Dannah,  2  Campb. 
203;  Graham  v.  Fretwell,  3  Man.  &  G.  368;  Maclean  v.  Dmin,  4  Bing.  722;  Cham- 
pion V.  Hummer,  1  N.  Eep.  252;  Hurafrey  v.  Dale,  27  L.  J.  Eep.  (n.  s.)  Q.  B.  390; 
Dixon  u.  Broomfield,  2  Chit.  Rep.  205;  Rucker  v.  Cammeyer,  1  Esp.  105;  Bartlett 
V.  Purnell,  4  Ad.  &  E.  792 ;  Mews  v.  Carr,  1  Hurl.  &  N.  488. 

Hawkins,  in  support  of  the  rule,  was  stopped  by  the  court. 

BuAMWELL,  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  There 
is  not  much  doubt  about  the  law  in  reference  to  the  true  construction  of  the  17th 
section  of  the  Statute  of  Frauds,  which  enacts  [stating  it].  The  difficulty  arises  out 
of  the  actual  facts  of  the  transaction,  and  the  application  of  the  act  of  Parliament  to 
them.  Here  every  one  seems  to  have  done  all  he  could  do  to  avoid  making  a  com- 
plete and  perfect  contract,  binding  according  to  the  act  of  Parliament.  A  number  of 
cases  have  been  cited  during  the  argument  upon  the  subject,  but  there  is  no  case 
which  has  yet  gone  so  far  as  to  decide  any  thing  like  this  to  be  sufficient.  Now  the 
facts  of  this  case  are  these  :  The  plaintiff  had  some  hops  in  the  country  for  sale,  and 
he  sends  up  to  his  factor  in  London  a  sample  of  them,  to  enable  the  factor  to  sell  them 
for  him,  and  the  defendants  inspect  the  sample  and  inquire  the  price.  They  after- 
wards meet  the  seller,  they  converse  about  the  hops  and  the  price,  and  afterwards 
they  go  to  the  factor's  where  the  sample  is  ;  there  a  sum  is  agreed  upon  between  them 
for  the  sale,  and  the  factor  makes  out  a  bill  of  it.  The  factor  might  no  doubt  have 
asked  the  defendants  to  sign  the  note,  which  would  have  ratified  the  contract,  and 
bound  the  bargain ;  but  he  did  not.  The  defendants  signed  nothing.  This  appears 
to  be  their  mode  of  doing  business.  In  the  corn-market  I  understand  a  similar  course 
of  proceeding  is  followed,  which  is  no  doubt  a  source  of  much  litigation.  If  the 
defendants  had  not  signed  the  note  themselves,  they  might  have  said  to  the  factor, 
"Sign  this  for  us  or  ©n  our  behalf;"  but  this  they  did  not  do,  and  there  is  nothing 
whatever  here  by  them  in  writing  to  shew  any  intention  on  their  part  to  be  bound,  or 
that  they  authorized  any  one  to  sign  on  their  behalf.    I  quite  agree  with  the  obser- 
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The  follo-vving  is  the  statement  of  the  case  on  api^eal:  — 
The  plaintiff  is  a  hop  grower  in  Kent ;  the  defendants  Messrs.  Evans 
are  hop  merchants,  carrying  on  business  in  Southwark.  Previous  to 
the  19th  of  October,  1860,  the  plaintiff  had  sent  samples  of  the  hops 
forming  the  subject  of  this  action  to  Messrs.  J.  T.  &  W.  l^onkes,  who 
carry  on  business  as  hop  foctors  in  Southwark,  with  instructions  to  sell 
the  same  for  the  plaintiff,  but  not  under  £18  per  cwt.  On  Friday,  Oc- 
tober 19,  the  defendant  J.'  C.  Evans  called  on  Messrs.  Noakes  and 
asked  to  see  samples  of  the  plaintiff's  hops,  which  were  shewn  to  him. 
Upon  asking  the  price,  Mr.  J.  T.  Xoakes  replied  that  he  was  instructed 
by  the  plaintiff  not  to  sell  under  £18  per  cwt.  The  defendant  J.  C. 
Evans  said  that  was  too  high  a  price  for  them,  and  he  should  not  give 
so  high  a  price  for  them.  He  then  left  Messrs.  Noakes's  premises.  On 
the  afternoon  of  the  same  day,  Friday,  October  19,  the  plaintiff  hap- 
pened to  be  in  the  borough,  and  met  the  defendant  J.  C.  Evans  :  a  con- 
versation took  ]ilace  between  them  with  reference  to  the  plaintiff's 
hops.  Mr.  J.  C.  Evans  offered  the  plaintiff  £16  16s.  per  cwt.,  which 
the  plaintiff  refused,  but  ultimately  both  parties  went  to  Messrs. 
Noakes's  counting-house,  and  saw  Mr.  J.  T.  JSToakes  upon  the  subject. 
Some  further  conversation  took  place  as  to  the  purchase  of  the  hops, 
which  ended  in  Mr.  J.  C.  Evans  refusing  to  give  more  than  £16  16«. 
per  cwt.      The  plaintiff  in  the  presence  and  hearing  of  Mr.  Evans 

vation  that  was  made  by  one  of  my  learned  brothers  during  the  argument,  that  it  is 
no  more  than  if  a  person  went  into  a  tradesman's  shop,  and  having  bought  a  quantity 
of  goods  said,  "  Make  out  a  certain  invoice,  or  aij  invoice  in  a  particular  form,  for  the 
goods,  or  put  me  down  so  and  so."  The  factor  in  the  present  case  no  doubt  had  no 
notion  whatever  that  he  was  doing  what  he  did  on  behalf  of  the  buyer,  but  wholly 
and  solely  as  the  agent  of  the  seller.  The  case  seems  to  me  to  be  perfectly  plain. 
There  was  no  sufficient  note  in  writing  to  bind  the  defendant  to  the  bargain  within 
the  17th  section  of  the  Statute  of  Frauds.  I  think  this  rule  ought  to  be  made  abso- 
lute. 

Wilde,  B.  I  am  of  the  same  opinion  as  my  brother  Bramwell,  and  concur  with 
him  that  this  rule  should  be  made  absolute.  I  think  there  must  be  a  memorandum 
signed  by  the  party  to  be  charged  himself,  or  by  some  one  properly  authorized  on  his 
behalf  for  him,  to  make  him  liable  under  the  17th  section  of  the  Statute  of  Frauds. 
It  seems  to  me  that  here  there  is  neither.  The  defendants  have  not  signed  any  thing 
themselves  in  the  transaction,  nor  has  any  one  else  done  so  for  them  on  their  behalf. 
It  is  just  the  same  as  if  an  invoice  had  been  asked  for  of  goods,  and  such  an  invoice 
given,  and  that  appears  to  me  to  be  the  whole  effect  of  this  note  produced  in  evidence 
at  the  trial. 

Pollock,  C.  B.  X  entirely  agree  with  the  rest  of  the  court  in  thinking  that  this 
rule  should  be  made  absolute.  At  the  trial  I  thought  it  right  to  reserve  to  the  defend- 
ants leave  to  move  upon  it,  and  let  the  matter  be  discussed.  The  defendants  did  not 
sign  the  note,  nor  was  it  signed  by  any  one  for  them  or  on  their  behalf;  and  the 
defendants'  subsequent  conduct  amounts  to  nothing,  because  a  party  does  not  adopt 
and  ratify  that  which  was  not  originally  done  on  his  behalf.  If  the  required  act  was 
not  originally  done  on  his  behalf,  he  cannot  be  afterwards  legally  bound  by  it  where 
he  has  not  adopted  it.  The  factor  here  was  the  agent  of  the  seller  only,  and  not  of 
the  buyer.  Rule  absolute  to  entei-  a  nonsuit. 
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asked  Mr.  J.  T.  IsToakes  whether  he  would  recommend  him  (the  plain- 
tiff) to  accept  Mr.  Evans's  offer.  Mr.  Noakes  advised  him  to  do  so, 
and  the  plaintiff  agi-eed  to  sell  the  hops  at  that  price.  Mr.  Noakes 
then  drew  out  a  sale  note  in  duplicate. 

By  the  custom  of  the  hop  trade  the  purchase-money  for  hops  is 
payable  on  the  Saturday  week  following  the  day  of  the  sale.  This 
transaction  took  place  on  Friday  the  19th  of  October;  and  the  money 
would  consequently  have  become  payable  in  due  course  on  Saturday, 
October  the  27th.  Mr.  Noakes  therefore  drew  out  the  following 
memorandum,  and  dated  it  the  19th  of  October,  whereupon  Mr.  Evans 
requested  him  to  alter  the  date  to  the  20th,  in  order  that  he  might 
have  another  week's  time  for  payment.  The  plaintiff  and  Mr.  Noakes 
consented  to  this,  and  the  alteration  was  accordingly  made  by  Mr. 
Noakes,  who  then  gave  the  memorandum  so  altered  to  Mr.  J.  C.  Evans, 
who  took  the  same  away  with  him,  and  he  has  never  yet  returned  it. 
The  memorandum  was  torn  from  a  book  which  contained  a  counterfoil, 
and  which  was  filled  up  and  retained  by  Messrs.  Noakes. 

The  following  is  a  copy  of  the  memorandum  first  referred  to  :  — 

Messrs.  Evans 

Bought  of  J.  T.  &  W.  Noakes 
Bags.    Pockets.  T.  Durrell,  )  £     s. 

33  Ryarsh  and  Addington  I  16  16 

20th, 
Oct.  19th,  1860. 

The  following  is  a  copy  of  the  counterfoil  above  referred  to :  — 

Sold  to  Messrs.  Evans 
Bags.    Pockets.  T.  Durrell,  )  £     s. 

33  Ryarsh  and  Addington  J  16  16 

20th, 
Oct.  19th,  1860. 

[In  both  documents  19th  was  struck  through  with  the  pen,  and  20th 
inserted  above.] 

No  memorandum  (except  as  aforesaid)  was  signed  or  given  by  the 
defendants  or  any  person  on  their  behalf,  nor  was  there  any  writing 
relating  to  the  contract  except  as  above  set  out  and  the  invoice  after 
mentioned.  A  sample  of  each  of  the  pockets  of  hops  was  sent  by 
Messrs.  Noakes  to  the  defendants  the  same  evening;  and  the  defend- 
ants have  ever  since  retained  them,  and  still  keep  them. 

In  the  usual  course  of  business,  after  the  purchase  is  completed  by 
the  factor  an  appointment  is  made  between  the  vendor  and  the  pur- 
chaser for  the  hops  to  be  weighed ;  for  which  purpose  they  are  sent 
by  the  vendor  to  his  factor's  warehouse.  In  this  instance  the  appoint- 
ment was  made  for  the  following  Tuesday,  October  23 ;  and  on  that 
morning  the  hops  were  sent  to  Messrs.  Noakes's  warehouse.  The 
VOL.  I.  32 
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warehouseman  of  the  factor  generally  weighs  in  behalf  of  the  vendor, 
and  the  purchaser  either  comes  himself  or  sends  some  one  to  see  the 
hops  weighed  on  his  behalf  In  this  case  the  plaintiff  came  up  to  see 
his  hops  weighed,  and  the  defendants  sent  one  of  their  men  (James 
Wenn)  to  see  them  weighed  for  them.  Each  weigher  has  a  book  in 
which  he  records  the  weight  of  each  pocket,  and  also  the  excise  weight, 
with  the  number  or  figure  with  which  each  jDocket  is  marked  or  dis- 
tinguished. On  this  occasion  the  weighing  proceeded  in  the  usual 
course  until  five  pockets  had  been  weighed,  when  a  dispute  took  place 
between  the  weighers,  and  ultimately  the  defendants'  weigher  refused  to 
weigh  any  more.  The  defendant  R.  P.  Evans  came  into  the  ware- 
house at  this  time,  and  went  to  the  scale  and  saw  weighed  the  pocket 
that  was  therein.  Having  done  so,  he  cut  it  open  and  took  out  a  por- 
tion of  the  hops  and  said  they  were  damp.  The  plaintiif  denied  that 
they  were  damp ;  but  the  defendant  persisted  in  his  statement,  and 
finally  said  he  should  not  take  the  hops  at  all,  and  left  the  warehouse 
with  his  man. 

After  the  defendant  and  his  weigher  left  the  warehouse  and  after 
such  refusal,  the  plaintiff's  weigher  completed  the  weighing,  and  the 
weight  amounted  in  the  whole  to  50  cwt.  13  lb. 

On  the  9th  of  November,  1860,  Messrs.  Noakes  sent  to  the  defend- 
ants an  invoice,  of  which  the  following  is  a  copy :  — 

BoEOnGH. 

Messes.  Evans  &  Co. 

To  J.  T.  &  W.  Noakes. 
1860. 

cwt.  lb.  £    s.       £       s. 

Oct.  20,  Durrell  bt.  33  po.  50  13  (a)  16  16,  841  19. 

It  was  stated  by  Mr.  Noakes  at  the  trial  that,  a  day  or  two  after  the 
difference  relative  to  the  weighing,  he  had  an  interview  with  the 
defendant  R.  M.  Evans,  at  which  he  requested  R.  M.  Evans  to  send 
and  have  the  weighing  completed,  when  R.M.  Evans  promised  Noakes 
that  he  would  do  so  and  accept  the  hops  and  complete  the  purchase ; 
but  the  defendants  subsequently  refused  to  do  so,  and  thereupon  the 
plaintiff  instructed  his  attorneys  to  write  and  send  a  letter  to  the 
defendants,  which  was  done. 

Copy  letter  from  plaintiff's  attorneys  :  — 

37  King  William  Street,  London  Beidge, 
Nov.  9,  1860. 
SiKS,  —  We  have  been  consulted  by  Mr.  Durrell  of  Banstead  with  refer- 
ence to  your  refusal  to  complete  your  contract   for  the  purchase  of  33  pockets 
of  hops,  sold  to  you  by  Messrs.  Noakes  on  behalf  of  our  client  on  the  20th  of 
October  last. 

We  beg  to  enclose  you  the  delivery  order,  and  are  instructed  to  inform  you 
that  the  goods  remain  in  Messrs.  Noakes's  warehouse,  awaiting  your  order  or 
disposal,  and  at  your  risk  and  costs ;  and  further  that  unless  the  sum  of  £841 
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19s.,  being  the  amount  of  the  Invoice  already  sent  you  for  these  hops,  be  paid 
to  us  by  11  o'clock  on  Monday  morning,  we  shall  take  immediate  proceedings 
against  you  for  its  recovery. 

In  the  event  of  your  deciding  to  resist  this  claim,  we  have  to  request  a 
reference  to  your  solicitors.  We  are,  &c.. 

Ingle  &  Gooddy. 
Messes.  E.  M.  Evans  &  Co.,  Geokge  Yakd.  Borough. 

The  invoice  above  referred  to  has  ever  since  been  retained  by  the 
,  defendants. 

On  the  9th  of  November  the  plaintiff's  attorneys  sent  to  the  defend- 
ants in  the  first-mentioned  letter  a  delivery  order,  of  which  the  follow- 
ing is  a  copy :  — 

Messrs.  Noakes's  Hop  "Warehouse, 

Spai'rick  Bow,  Weston  Street. 
Groombridge,  —  Weigh  and  deliver  to  Messrs.  R.  M.  Evans  &  Co.  33  po. 
hops  —  T.  I.  Durrell — Kyarsh  and  Addington. 

For  J.  T.  &  W.  Noakes,  P.  N.  Noreis. 

This  delivery  order  the  defendants  refused  to  receive ;  and  it  was 
taken  back  by  the  clerk  who  brought  it,  and  on  the  same  day  returned 
with  a  letter  as  follows :  — • 

37  King  William  Street,  London  Bridge, 
Nov.  9, 1860. 

Gentlemen,  — Our  clerk  has  taken  back  the  enclosed  in  error :  we  therefore 
return  it  to  you. 

Ingle  &  Gooddy. 
Messrs.  Evans  &  Co. 

The  defendants  returned  it  with  the  following  letter :  — 

Messrs.  Evans  &  Co.  present  their  compliments  to  Messrs.  Ingle  &  Gooddy, 
and  beg  to  say  the  enclosed  was  taken  back  by  their  clerk  at  Messrs.  Evans  & 
Co.'s  request. 

SouTHWAEK,  London,  Nov.  9, 1860. 

The  action  was  then  commenced  on  the  15th  of  ISTovember,  1860. 

No  part  of  the  said  hops  (except  the  samples)  has  ever  been  delivered 
to  the  defendants. 

T.  Jones,  for  the  plaintiff.  The  question  is  whether  there  was  evi- 
dence sufficient  to  satisfy  the  court  or  a  jury  that  the  defendants' 
name  was  put  to  the  document  by  the  agent  of  the  defendants.  The 
first  objection  that  may  be  started  on  the  part  of  the  defendants  is 
that,  Messrs.  Koakes  being  the  factors  of  the  plaintiff,  ISToakes  could  not 
bind  the  defendants  by  what  he  did ;  but  it  is  a  fallacy  to  say  that 
because  Noakes  was  the  factor  of  the  plaintiff,  he  cannot  possibly  act 
as  the  agent  of  the  defendants.  Kinnitz  v.  Surry  ^  was  a  very  similar 
case  to  the  present.     That  was  an  action  for  not  receiving  corn  sold. 

1  A  MS.  case  given  in  Paley  on  Agency,  p.  171  (3d  ed.),  note  {p). 
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By  the  course  of  the  com  market  the  seller's  broker  delivers  a  sample 
and  order  for  the  delivery  of  the  corn  to  the  buyer,  who  has  till  next 
market  day  to  refuse  it  if  he  iinds  the  bulk  vary  from  the  sample. 
The  buyer  having  had  the  corn  examined  refused  the  contract.  One 
objection  in  point  of  law  was  that  there  was  no  memorandum  of  the 
contract  signed  by  the  buyer  or  his  agent.  Lord  EUenborough,  C.  J., 
declared  himself  clearly  of  opinion  that  the  broker's  note  was  not 
suflSoient  of  itself,  he  being  prima  facie  only  the  agent  of  the  seller, 
and  not  of  the  buyer ;  but  if  the  buyer  acted  upon  the  order,  as  in  the 
case  he  appeared  to  have  done  by  sending  his  servant  to  examine  the 
bulk  upon  the  authority  of  the  broker's  order,  that  was  such  an  adop- 
tion of  the  broker's  agency  as  made  him  agent  for  both  parties,  and 
his  note  sufficient  within  the  Statute  of  Frauds.  That  case  therefore 
is  an  authority  that  the  subsequent  conduct  of  the  defendants  is  suffi- 
cient to  bind  them,  but  in  truth  no  ratification  is  necessary  here. 

[Blackbuen,  J.  That  case  is  differently  put  in  tlie  report  in  Espi- 
nasse.^  Willbs,  J.  There  are  two  points  :  first,  Can  the  agent  of  the 
plaintiflT  act  for  the  defendant  too?  I  do  not  see  why  he  cannot. 
Secondly,  if  he  can,  was  what  N"oakes  did  a  signature  by  an  agent 
authorized  within  the  Statute  of  Frauds  ?  Blackbuex,  J.  Is  the 
writing  "  Messrs.  Evans "  putting  the  name  of  the  defendants  as  a 
signature  ?] 

In  Schneider  v.  Norris  ^  the  name  of  the  defendant,  the  seller,  was 
printed  at  the  head  of  a  bill  of  parcels,  to  which  the  defendant  added 
the  plaintiffs'  name  as  buyers,  and  then  handed  it  to  the  plaintiffs,  and 
it  was  held  that  the  printed  name  boimd  the  defendant. 

[Blackburn,  J.  There  what  was  done  was  done  by  the  defendant 
himself  Here  is  the  converse  ;  and  the  question  is.  Did  the  defendants 
appropriate  the  writing  of  the  name  by  the  plaintiflT's  agent  as  an  authen- 
tication of  the  contract  on  their  behalf?] 

The  fact  of  the  defendant  asking  for  an  alteration  shews  that  he 
intended  to  be  bound  by  the  document  in  which  the  alteration  was 
made.  In  Schneider  v.  Norris,  Lord  EUenborough,  C.  J.,  says :  "The 
defendant  has  by  his  writing  in  efiect  said,  I  acknowledge  what  I 
ha^'c  written  to  be  for  the  purpose  of  exhibiting  my  recognition  of  the 
within  contract."  The  defendant  in  that  case  clearly  did  not  intend 
that  the  printed  name  should  be  taken  as  his  signature,  though  no 
doubt  he  might  have  meant  the  bill  of  parcels  to  be  a  memorandum  of 
the  bargain :  so  here  it  may  well  be  inferred  fi-om  the  defendant's  con- 
duct that  he  treated  the  sale  note  as  a  memorandum  of  the  contract 
to  be  binding  on  him;  and  that,  according  to  Lord  Ellenborough's 
judgment,  is  sufficient.  It  has  never  been  held  necessary  that  in 
order  to  bind  a  party  there  must  be  an  express  recognition  of  his 

1  See  the  case,  5  Espinasse,  267,  nom.  Klinitz  v.  Surry. 

2  2  M.  &  S.  286. 
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name  having  been  put  as  a  signature.  In  Maclean  v.  Dunn^  a  subse- 
quent recognition  of  a  contract  was  held  to  make  the  previous  signature 
by  the  agent  sufficient. 

[Ceompton,  J.  Neither  of  these  documents  was  signed  by  the 
broker  Noakes :  it  certainly  looks  like  the  case  of  a  double  invoice, 
and  no  more.J 

In  Saunderson  v.  Jackson  ^  the  facts  were  less  strong  against  the 
defendants  than  those  in  Schneider  v.  Norris ;  and  the  bill  of  par- 
cels or  invoice  in  each  case  was  held  to  be  a  binding  memorandum. 

[Blackburn,  J.  Those  cases  would  be  in  point,  if  the  plaintiffs  or 
Koakes  were  disputing  their  liability ;  but  in  the  present  case  the  pur- 
chaser is  sought  to  be  made  liable  by  his  name  being  put  as  buyer  to 
this  document,  —  I  will  not  call  it  an  invoice,  —  written  by  the  seller's 
agent.J 

In  Johnson  v.  Dodgson  '  the  defendant  simply  wrote  his  own  name 
as  buyer  at  the  head  of  a  document  which  he  got  the  plaintiffs'  agent 
to  sig-n,  in  order  to  bind  them ;  and  yet  this  was  held  sufficient  signa^ 
ture  to  bind  the  defendant,  because  the  defendant  intended  it  to  be  a 
memorandum  of  the  contract. 

[Ceompton,  J.  Graham  v.  Musson  ^  looks  very  like  an  authority 
against  the  plaintiff.  The  buyer  requested  the  agent  of  the  seller  to 
write  a  note  of  the  contract  in  the  buyer's  book,  which  the  agent  did 
and  signed  his  own  name  to  it,  and  it  was  held  no  memorandum  to 
bind  the  buyer.] 

Graham  v.  Fretwell  *  is  to  the  same  effect ;  but  in  those  oases  the 
defendant's  name  did  not  appear  at  all,  and  there  was  no  evidence,  as 
in  Johnson  v.  Dodgson,  that  the  defendant  meant  to  be  bound  by  the 
document,  for  it  is  clear  that  the  agent's  name  was  put  as  representing 
the  plaintiffs  only. 

[Ceomptojst,  J.  In  Johnson  v.  Dodgson  the  defendant  wrote  the 
memorandum  with  his  own  name  himself.  What  is  the  evidence  here 
that  Noakes  when  he  wrote  was  acting  for  the  defendants  ?] 

The  plaintiff  and  the  defendant  were  both  present,  and  took  part  in 
the  discussion  as  to  the  terms  of  the  contract.  Noakes  wrote  out  the 
memorandum  at  the  dictation,  as  it  were,  of  both ;  and  the  case  is 
very  near  Bird  v.  Boulter,^  where  the  entry  in  the  sale-book  by  the 
auctioneer's  clerk  of  the  defendant's  name  as  purchaser  was  held  to 
hind  him  as  a  memorandum  within  the  statute,  although  all  the 
defendant  had  done  was  to  nod  as  assenting,  when  his  name  was 
called  out  as  the  person  to  whom  the  lot  was  knocked  down  as  the 
highest  bidder. 

1  4  Bing.  722.  2  2  Bos.  &  P.  238. 

3  2  M.  &  W.  653 ;  s.  c.  6  Law  J.  Rep.  {n.  s.)  Bxch.  185. 
<  5  Bing.  N.  C.  603 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  C.  P.  824. 
6  3  Man.  &  G.  368;  s.  c.  11  Law  J.  Rep.  {s.  s.)  C.  P.  41. 
6  4  B.  &  Ad.  443. 
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Zush,  for  the  defendants.  This  is  not  the  case  of  a  sale  through  a 
broker  who  .acts  as  the  agent  of  both  parties.  Messrs.  Noakes  were 
the  factors  or  agents  of  the  seller  alone.  And  call  this  document  what 
you  will,  it  is  merely  an  invoice. 

[Melloe,  J.  There  were  two  invoices,  then  ;  for  the  Messrs.  Noakes 
sent  an  invoice  on  the  9th  of  November.] 

The  defendant  is  there  himself,  and  nothing  would  have  been  easier 
than  for  him  to  have  signed.  The  question  is,  not  whether  the  defend- 
ant accepted  the  document  as  a  true  record  of  the  contract,  but  whether 
he  accepted  the  writing  of  his  name  as  a  signature. 

[Blackbukn,  J.  Both  parties  meant  the  terms  of  their  contract  to 
be  reduced  to  writing  by  Noakes.J 

That  was  the  case  in  Graham  v.  Musson.  It  is  tnie  that  the 
defendant's  name  did  not  appear  on  the  document  there,  but  the 
names  of  the  plaintiffs  and  of  the  agent  did ;  and  the  signature  by 
the  agent  of  his  own  name  is  just  as  binding  as  the  signature  by  him 
of  the  jirincipal's  name.  That  case  therefore  is  not  distinguishable  on 
that  ground  from  the  present.  All  that  Tindal,  C.  J.,  says  in  that 
case  is  applicable  to  the  present,  —  viz.,  that  there  was  no  evidence 
to  shew  that  the  plaintiff's  agent,  in  reducing  the  terms  of  the  contract 
to  writing,  was  acting  as  the  defendant's  agent. 

[Byles,  J.  Here  there  are  two  documents ;  and  the  defendant 
takes  one,  knowing  it  binds  the  ])laintiff,  and  knowing  the  law,  as  he 
must  be  taken  to  do,  that  the  signature  of  himself  or  agent  is  required 
to  bind  him.     In  Graham  v.  Musson  there  was  no  cross  document.] 

ISTeither  is  there  here  :  the  counterfoil  which  the  broker  keeps  is  simply 
a  memorandum  for  himself.  What  the  defendant  took  in  that  case  was 
not  simply  an  invoice,  in  the  strict  sense  of  that  word :  it  was  a  note,  as 
it  is  called  in  the  case.  That  no  doubt  was  the  memorandum  of  the  con- 
tract ;  and  yet  the  court  held  that  the  defendant  was  not  bound  by  it, 
because  the  plaintiff's  agent  was  not  the  agent  of  the  defendant  to  sign 
within  the  Statute  of  Frauds.  When  did  Noakes  become  the  defend- 
ants' agent  ?  If  this  transaction  is  sufficient  to  bind  the  defendants,  so 
would  the  case  put  by  Wilde,  B.,  in  the  court  below. 

[Blackburn,  J.  In  Graham  v.  Musson,  Coltman,  J.'s,  judgment  pro- 
ceeds on  the  ground  that  Musson's  name  does  not  occur.] 

Here  Evans's  name  is  neither  written  by  himself  nor  put  by  an- 
other as  his  signature,  but  simply  entered  as  the  party  who  has  bought, 
as  would  be  done  in  an  invoice.  Both  Coltman,  J.,  and  Erskine,  J., 
as  well  as  the  Chief  Justice,  shew  what  the  grounds  of  their  judg- 
ment are ;  namely,  that  the  name  of  the  agent  was  not  put  by  him  as 
the  agent  of  the  defendant.  Graham  v.  Fretwell,  if  any  thing,  is  a 
still  stronger  case  in  the  defendants'  favor.  Saunderson  v.  Jackson 
and  Schneider  v.  Norris  are  very  different  cases  from  the  present.  In 
both  cases  the  defendants,   the   sellers,   had  themselves  filled  up  a 
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printed  form,  with  their  names  printed  on  it  as  the  persons  of  whom 
the  purchase  was  made.  And  it  was  held  in  both  cases  that  the 
defendants  by  such  filling  up  had  recognized  their  printed  names 
and  had  made  the  printing  equivalent  to  a  written  signature.  Lord 
Eldon,  C.  J.,  in  the  one  case,  says :  "  The  single  question  is  whether,  if  a 
man  be  in  the  habit  of  printing  instead  of  writing  his  name,  he  may  not 
he  said  to  sign  by  his  printed  name  as  well  as  his  written  name."  And 
Lord  EUenborough,  0.  J.,  in  the  other,  says  :  "  Here  there  is  a  signing 
by  the  party  to  be  charged  by  words  recognizing  the  printed  name  as 
much  as  if  he  had  put  his  mark  to  it,  which  is  strictly  the  meaning  of 
signing,  and  by  that  the  party  has  incorporated  and  avowed  the  thing 
printed  to  be  his."  In  Johnson  v.  Dodgson  it  is  clear  that  the  defend- 
ant meant  the  note  to  be  a  complete  contract  as  against  both  parties, 
and  it  was  written  by  himself  In  Bird  v.  Boulter  the  position  of  thCj 
clerk  who  signed  made  him  the  recognized  agent  of  the  purchaser  ; 
and  Farebrother  v.  Simmons,^  an  authority  somewhat  inconsistent,  is 
only  distinguishable  on  that  ground. 

[Ckompton,  J.  The  auctioneer  and  broker  are  held  to  bind  both  par- 
ties, because  they  are  known  and  recognized  as  the  agents  of  both.] 

Yes ;  because  in  transactions  in  which  auctioneers  and  brokers  act, 
the  principals  never  come  together.  Here  the  defendant  is  present  and 
making  a  contract  on  his  own  behalf,  Noakes  acting  for  the  plaintiff. 
If  this  note  had  been  intended  to  be  binding  on  the  defendant,  would 
Noakes  have  handed  it  to  him?  The  asking  for  the  alteration  in  the 
date  is  simply  asking  for  more  credit ;  and  the  asking  that  the  altera^ 
tion  may  be  made  in  the  note  is  asking  for  such  credit  under  the  hand 
of  the  plaintiff  in  a  document  no  doubt  intended  to  contain  the  terms 
of  the  contract,  but  not  intended  to  be  drawn  up  on  behalf  of  the 
defendant.  It  is  precisely  the  case  of  going  into  a  shop  and  making  a 
purchase,  and  on  a  bill  being  handed  to  the  purchaser  with  terms  cash 
he  says,  Alter  this  into  a  month's  credit.  How  can  the  purchaser  by 
that  be  said  to  be  making  the  shopman  his  agent  to  contract  on  his 
behalf? 

Jones,  in  reply.  If  there  is  nothing  in  the  character  which  Noakes 
filled  to  prevent  him  from  being  the  agent  of  the  defendants,  the  facts 
conclusively  shew  that  he  was  employed  to  make  a  note  binding  on 
the  defendants  as  well  as  the  plaintiff. ' 

Ceompton",  J.  In  this  case  a  verdict  for  the  plaintiff  was  consented 
to,  leave  being  reserved  to  enter  a  nonsuit ;  and  if  there  was  any  evi- 
dence to  go  to  the  jury  on  which  they  might  have  found  for  the  plain- 
tiff, the  verdict  must  stand,  and  the  rule  for  entering  a  nonsuit  be 
discharged.  I  certainly  was  at  first  struck  at  the  way  in  which  the 
case  was  put  by  my  brother  Wilde  in  the  court  below,  and  which  was 
adopted  by  the  rest  of  that  courts  that  what  the  defendant  did  was 

1  5  B.  &  Aid.  333. 
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simply  taking  an  invoice  and  asking  to  have  it  altered ;  and  if  the  jury 
had  found  that,  a  nonsuit  would  have  been  right.     But  I  cannot  agree 
with  my  brother  Wilde  and  Mr.  Lush  that  the  document  in  question 
was  merely  an  invoice  :  on  the  contrary  I  think  there  was  plenty  of 
evidence  to  go  to  the  jury  on  the  question  whether  Noakes  the  agent 
was  to  make  a  record  of  a  binding  contract  between  the  parties,  and 
that  there  was  at  least  some  evidence  from  which  the  jury  might  have 
found  in  the  affirmative.     One  of  the  defendants  having  seen  Noakes 
on  the  subject  of  the  purchase  of  the  hops,  afterwards  the  plaintiff  and 
the  defendant  meet  at  Noakes's,  and  ISToakes  in  theii-  presence  writes  a 
memorandum  in  duplicate,  except  that  the  one  copy  has  "bought"  and 
the  other  "sold,"  and  hands  that  which  has  "Messrs.  Evans  bought" 
on  it  to  the  defendant ;  he  reads  it,  and  takes  it,  and  adopts  it  with 
'the  alteration  of  the  date  which  he  had  wished  to  be  made,  and  which 
had  been  made  in  his  presence.     This  was  evidence  that  the  parties 
did  intend  a  binding  record  of  the  contract  should  be  made  and  that 
Noakes  was  the  agent  of  both  parties  to  make  such  a  binding  contract. 
That  being  so,  did  Noakes  do  this?     If  this  were  the  first  case  on  the 
Statute  of  Frauds  I  should  have  doubted  whether,  if  the  vendee  put 
his  name  at  the  top  of  the  document,  this  would  have  been  a  signing 
within  the  statute.     But  it  has  been  decided  that  it  does  not  signify 
where  the  name  is  put,  if  it  be  put  somewhere  on  the  document  by  the 
parties  themselves  who  are  to  be  bound  by  the  signatm-e,  or  by  the  per- 
son having  authority  from  them  to  make  a  contract  on  their  behalf. 
Thus  in  Schneider  v.  Norris  the  defendant's  name  was  printed  at  the 
commencement  of  an  invoice  to  which  he  had  added  the  plaintiff's 
name,  and  which  he  handed  to  the  plaintiff,  and  it  was  held  sufficient; 
and  it  seems  to  me  that,  ^'hen  it  is  once  established  that,  if  the  putting 
of  the  name  be  the  act  of  the  party,  that  is  sufficient  in  whatever  part 
of  the  document  the  name  may  be,  a  similar  act  of  an  agent  must  have 
the  same  effect.     This  case  comes  nearer  to  Johnson  v.  Dodgson  than 
Graham  v.  Musson.     In  the  former  case  the  defendant  wrote,  "  Sold  J. 
Dodgson "  (his  own  name)  so  and  so,  and  requested  the  plaintiff's 
agent  to  sign ;  and  the  court  held  the  defendant  bound  by  a  signature  of 
this  nature;  and  Parke,  B.,  says;  "I  think  this  was  a  sufficient  memo- 
randum in  writing.    The  defendant's  name  was  contained  in  it  in  his  own 
hand"\\'riting,  and  it  was  signed  by  the  plaintiffs.     The  point  is  in  effect 
decided  by  the  cases  of  Saunderson  «.  Jackson  and  Schneider  v.  Norris. 
There  the  bills  of  parcels  were  held  to  be  a  sufficient  memorandum  in 
writing,  it  being  proved  that  they  were  recognized  by  being  handed  over 
to  the  other  party.   Here  the  entry  was  written  by  the  defendant  himself, 
and  required  by  him  to  be  signed  by  the  plaintiff's  agent.   That  is  amply 
sufficient  to  shew  that  he  meant  it  to  be  a  memorandum  of  contract 
between  the  p)arties."     In  the  present  case  the  writing  was  by  another 
in  the  presence  of  the  defendant,  but  in  every  other  point  it  is  the  same 
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as  Johnson  v.  Dodgson.  In  that  case  the  defendant  never  meant  when 
he  put  his  name  that  the  signature  should  be  a  signature  within  the 
Statute  of  Frauds,  but  he  did  intend  to  make  a  memorandum  of  the 
contract.  So  here  it  was  clearly  meant  that  there  should  be  a  memo- 
randum of  the  contract  between  the  parties.  Lord  Abinger,  C.  B.,  in 
the  same  case,  Johnson  v.  Dodgson,  says :  "  The  Statute  of  Frauds 
requires  that  there  should  be  a  note  or  memorandum  of  the  contract  in 
writing  signed  by  the  party  to  be  charged.  And  the  cases  have 
decided  that,  although  the  signature  be  in  the  beginning  or  middle  of 
the  instrument,  it  is  as  binding  as  if  at  the  foot  of  it ;  the  question 
being  always  open  to  the  jury,  whether  the  party  not  having  signed  it 
regularly  at  the  foot  meant  to  be  bound  by  it  as  it  stood,  or  whether 
it  was  left  so  unsigned  because  he  refused  to  complete  it.  But,  when  it 
is  ascertained  that  he  meant  to  be  bound  by  it  as  a  complete  contract, 
the  statute  is  satisfied,  there  being  a  note  in  writing  shewing  the  terms 
of  the  contract,  and  recognized  by  him.  I  think  in  this  case  the 
requisitions  of  the  statute  are  fully  comiDlied  with."  That  seems  to  me 
directly  to  apply  to  the  present  case.  It  is  true  the  words  "  Messrs. 
Evans  "  were  not  written  by  the  defendant  himself,  but  he  takes  the 
document  and  sees  the  name  written  on  it,  and  then  returns  it  to 
Noakes  to  make  a  slight  but  important  alteration,  and  so  recognizes  it 
as  the  record  of  the  contract.  The  case  therefore  is  not  really  different 
in  principle'from  Johnson  v.  Dodgson  ;  for  supposing  the  person  sign- 
ing the  name  was  the  person  intended  by  him  whose  name  is  signed  to 
make  a  binding  contract  on  his  behalf,  it  follows  that  the  person  sign- 
ing would  have  sufficient  authority  to  put  the  signature  ;  and  there  is 
nothing  in  any  of  the  cases  to  shew  that  it  must  be  proved  that  the 
person  signing  it  was  expressly  authorized  to  put  the  name,  or  that 
it  was  intended  to  put  the  name  as  a  binding  signature  within  the 
Statute  of  Frauds :  the  mere  writing  of  the  name  is  sufficient.  If 
Noakes  had  formally  signed  the  names  of  Evans  and  Durrell,  he  would 
clearly  have  had  authority  to  do  it ;  and  if  the  person  signing  is  the 
party  authorized  to  make  a  binding  contract,  that  is  sufficient,  although 
there  was  no  express  idea  at  the  time  that  he  should  sign.  Graham  v. 
Musson  had  some  weight  with  me  at  first;  but  on  examination  it  is  not 
so  near  the  present  case  as  Johnson  v.  Dodgson.  Graham  v.  Musson 
•turned  on  the  nature  of  the  signature  by  the  clerk  when  he  signed  his 
own  nnme:  he  did  not  sign  the  name  of  the  defendant  Musson,  and  in 
signing  his  own  name  he  meant  to  sign  as  his  employer's,  the  plaintiff's 
agent,  and  not  as  the  defendant's.  If  he  had  signed  Musson's  name, 
the  case  would  have  been  within  the  authority  of  Bird  v.  Boulter,  and 
it  may  be  that,  even  as  it  was,  there  was  evidence  to  go  to  the  jury. 
Bird  V.  Boulter  is  strongly  in  the  plaintiff's  favor.  In  that  case  the 
auctioneer's  clerk  was  held  to  be  the  party  intended  and  impliedly 
authorized  to  act  as  agent  of  both  parties  merely  from  the  surrounding 
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circumstances  of  the  case ;  and  the  writing  by  him  of  the  name  of  the 
purchaser  was  held  sufficient,  although  it  was  never  intended  by  the 
purchaser  to  give  him  distinct  authority  to  make  a  signature  binding 
under  the  Statute  of  Frauds.  The  cases  of  a  broker  and  auctioneer, 
when  properly  considered,  shew  the  nature  of  the  thing ;  when  it  is 
shewn  from  the  course  of  trade  or  the  surrounding  circumstances  that 
the  persons  signing  are  the  persons  authorized  to  contract,  then  they 
are  the  persons  to  make  a  signature  binding  within  the  statute ;  and 
this  may  also  be  shewn  by  evidence  that  the  person  sought  to  be 
charged  afterwards  assumed  the  memorandum  to  be  a  binding  contract. 

It  may  be  that  if  the  jury  had  found  that  this  document  was  merely 
an  invoice,  and  was  treated  by  the  defendants  as  such,  the  defendants 
would  have  been  entitled  to  a  nonsuit ;  but  if  there  was  any  evidence  to 
go  to  the  jury  of  the  contrary,  then  the  plaintiff  is  entitled  to  keep  his 
verdict.  We  think  that  there  was  evidence  (and  that  is  the  only  point 
on  which  we  differ  from  the  court  below)  that  Noakes  was  intended 
by  the  defendant  as  well  as  the  plaintiff  to  make  a  record  of  a  contract 
which  was  to  be  binding  upon  both. 

lam  to  add  that  my  brother  Willes '  entertains  a  strong  view  the 
same  way ;  and  indeed  I  believe  he  is  of  opinion,  not  only  that  there 
was  evidence  to  go  to  the  jury,  but  that  the  verdict  ought  to  have  been 
for  the  plaintiff. 

Byles,  J.  I  am  of  the  same  opinion.  I  do  not  wish  to"  go  through 
the  cases  on  the  subject,  but  I  cannot  help  stating  my  short  view  of  the 
effect  of  the  facts.  It  seems  to  me  that  there  was  evidence  sufficient 
to  sanction  a  verdict  for  the  plaintiff.  It  is  plain  that  the  signature, 
though  not  at  the  foot  of  the  document  but  at  the  beginning,  is 
abundantly  sufficient.  Then  in  the  first  place  was  the  plaintiff  bound 
by  -rtdiat  Noakes  did  ?  The  Messrs.  Xoakes  were  employed  by  him  as 
feetors;  there  was  therefore  no  doubt  more  evidence  against  him  than 
against  the  defendants.  But  the  defendant  and  the  plaintiff  knew 
what  Noakes  was  doing.  What  does  the  defendant  do  ?  First  of  all 
he  sees  a  duplicate  written  by  the  hand  of  the  agent,  and  he  knows  it 
a  counterpart  of  that  which  was  binding  on  the  plaintiff:  he  knew 
what  was  delivered  out  to  him  was  a  sale  note  in  duplicate,  and  accepts 
and  keeps  it.  The  evidence  of  what  the  defendant  did,  both  before 
and  after  Noakes  had  written  the  memorandum,  shews  that  Noakes 
was  authorized  by  the  defendant ;  and  the  case  comes  directly  within 
the  terms  of  Lord  Abinger's  judgment  in  Johnson  v.  Dodgson. 

Blackburn,  J.  I  also  am  of  opinion  that  there  was  evidence  on 
which  the  jury  might  have  found  that  the  memorandum  was  signed  on 
behalf  of  the  defendants  Messrs.  Evans  in  such  a  way  as  to  bind  them. 
Noakes  no  doubt  was  not  acting  as  broker  as  between  the  parties,  nor 
did  he  purport  to  deliver  bought  and  sold  notes  :  in  which  case,  if 
1  Willes,  J.,  had  left  the  court  during  Lush's  argument. 


SECT.   VI.J  DUEKBLL   V.   EVANS.  507 

there  had  been  a  variance  between  them,  there  would  have  been  no 
contract.  Thornton  v.  Kempster.^  Nevertheless  there  was  evidence 
fi-om  which  the  jury  might  have  inferred  that  that  was  a  memorandum 
according  to  the  decided  cases,  so  as  to  be  binding  within  the  Statute 
of  Frauds.  In  order  to  do  this  it  is  essential  that  there  should  be  a 
signature  made  by  an  agent  authorized  to  make  it.  Now  "Messrs. 
Evans "  was  written  by  Noakes  at  the  top  of  the  document.  If  the 
matter  were  res  integra  I  should  very  much  doubt  whether  the  name 
so  written  would  be  a  sufficient  signature ;  but  in  Saunderson  v.  Jack- 
son, Lord  Eldon,  C.  J.,  recognized  as  law  that  the  name,  though  at  the 
beginning,  might  be  a  sufficient  signature,  and  it  is  now  too  late  to 
question  such  a  doctrine.  If  the  name  appears  on  the  contract,  and  be 
written  by  the  party  to  be  bound  or  by  his  authority,  and  issued  or 
accepted  by  him,  or  intended  by  him  as  the  memorandum  of  a  contract, 
that  is  sufficient.  In  Schneider  v.  Norris  and  Saunderson  v.  Jackson 
the  name  of  the  vendor,  the  person  sought  to  be  charged,  was  printed 
at  the  head  of  a  bill  of  parcels  ;  and  in  Johnson  v.  Dodgson  the  docu- 
ment was  retained  in  the  defendant's  own  possession,  but  there  was 
evidence  that  the  defendant  intended  that  it  should  be  the  memoran- 
dum of  the  contract,  and  it  was  held  binding  on  him,  though  there  was 
strong  evidence  that  the  document  was  retained  by  the  defendant  in 
order  to  bind  the  other  side,  and  that  the  document  was  not  meant  by 
him  as  binding  himself,  and  as  a  voucher  to  the  other  side  ;  and  that 
circumstance  it  is  important  to  observe  as  bearing  on  the  present  case, 
because  what  was  handed  to  the  defendant  Evans  was  not  meant  as  a 
voucher  to  the  other  side.  The  case  in  the  court  below  proceeded  on 
what  was  thrown  out  by  my  brother  Wilde ;  and  I  agree  with  the  deci- 
sion of  that  court,  if  this  document  were  a  bill  of  parcels  or  an  invoice  in 
the  strict  sense,  viz.,  a  document  which  the  vendor  writes  out,  not  as  the 
account  of  both  parties,  but  as  being  the  account  of  the  vendor,  and  not 
a  mutual  account.  But  in  the  present  instance  I  cannot  as  a  matter  of 
course  look  at  this  instrument  as  an  invoice  or  bill  of  parcels,  as  intended 
only  as  the  vendor's  account.  Perhaps  I  should  draw  the  inference  that 
it  was ;  but  it  is  impossible  to  deny  that  there  was  plenty  of  evidence 
that  the  instrument  was  written  out  as  the  memorandum  by  which,  and 
by  nothing  else,  both  parties  were  to  be  bound.  [The  learned  judge 
then  read  the  evidence  as  to  what  took  place  at  Noakes's  office.]  There 
certainly  was  evidence,  I  may  say  a  good  deal  of  evidence,  that  Noakes 
was  to  alter  this  writing,  not  merely  as  the  seller's  account,  but  as  a 
document  binding  on  both  sides.  When  therefore  we  get  the  name  of 
Evans  on  a  document  intended  to  be  a  memorandum  of  a  contract,  the 
case  is  identical  with  Johnson  v.  Dodgson,  except  only  that  the  defend- 
ant did  not  write  the  name  himself:  that  circumstance  however  aifords 
no  solid  distinction,  except  as  to  the  weight  of  evidence;  and  I  do  not 
see  any  reason  why  Johnson  v.  Dodgson  should  be  overruled.     In  that 

1  5  Taunt.  786. 
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case  we  have  the  authority  of  two  great  judges ;  and  what  they  say  is 
that,  when  a  document  is  drawn  up  under  circumstances  like  the 
present,  it  is  a  question  for  the  jury  whether  tlie  party  sought  to  be 
charged  intended  to  be  bound  by  the  document.  Graham  v.  Musson 
is  not  at  all  inconsistent  with  Johnson  v.  Dodgson.  In  Graham  v. 
Musson  the  name  of  the  defendant,  the  buyer,  did  not  appear  on  the 
document ;  the  signature  was  that  of  Dyson  the  agent  of  the  seller, 
put  there  at  the  request  of  Musson  the  Ijuyer,  in  order  to  bind  the 
seller;  and  unless  the  name  of  Dyson  was  equivalent  to  that  of  Musson, 
there  was  no  signatm-e  by  the  defendant ;  but  in  point  of  fact  "  J. 
Dyson"  was  equivalent  to  "for"  or.  "per  pro.  North  &  Co.,  J.  Dyson." 

Keating,  J.  I  am  of  opinion  that  the  judgment  should  be  reversed 
on  the  single  ground  that  there  was  evidence  to  be  submitted  to  the 
jury  to  shew  that  the  memorandum  was  written  by  the  authority  of 
the  defendant  in  the  terms  in  which  it  now  apjjears ;  and  if  written  by 
his  authority,  that  is  equivalent  to  its  having  been  T\Titten  by  himself; 
and  if  written  by  himself,  there  is  abundance  of  authority  (from 
Lemayne  v.  Stanley  '■  downwards)  that  the  name  ajDpearing  on  the 
f  ice  of  the  document  is  a  sufficient  signing  within  the  statute. 

Melloe,  J.  I  am  of  the  same  opinion.  I  at  first  thought  that  the 
evidence  to  charge  the  defendants  was  not  sufficient ;  but  that  was 
because  I  did  not  observe  that  the  question  was  whether  there  was 
evidence  to  go  to  the  jury,  and  that  the  jury  might  have  found  from 
the  facts  that  Noakes  was  clothed  with  authority  from  the  defendants. 
The  parties  themselves  were  present  when  this  document  was  drawn 
lip,  and  Noakes  was  merely  scribe ;  and  it  appears  to  have  been  drawn, 
not  as  a  mere  invoice,  but  as  a  binding  recon.l  of  what  the  parties 
themselves  had  agreed  to.  I  agree  with  my  brothers  Crompton  and 
Blackburn  that  Graham  v.  Musson  is  not  inconsistent  with  Johnson  p. 
Dodgson.  In  the  former  case  the  circumstances  failed  to  raise  the 
question  of  authority  which  is  raised  here,  and  on  which  our  judgment 
proceeils.  Judgment  reversed ;  rule  discharged. 


PARTOK,  Ajypellant,  v.   CROFTS,   Respondent. 
In  the  Common  Pleas,  February  3,  1864. 

[Reported  in  33  Law  Journal  Reports,  Common  Pleas,  189.] 

Appeai.  from  the  decision  of  the  judge  of  the  County  Court  of  Lan- 
cashire, holden  at  Liverpool. 
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The  action  was  brought  by  the   plaintiff  (the  respondent  on  this 

appeal)  to  recover  £50  for  loss  and  damage  sustained  in  consequence 

of  the  non-performance  by  the  defendant  (the  appellant  on  this  appeal) 

of  a  contract  for  the  purchase  of  500  tons  of  Scotch  pig-iron,  and  was 

tried  at  the  said  County  Court  without  a  jury  on  9th  of  July,  1863, 

when  the  following  evidence  was  given  on  the  part  of  the  plaintiff:  — 

On  the  25th  of  August,  1862,  the  defendant  called  on  Messrs.  Bentley, 

Blain,  &  Co.  of  Liverpool,  brokers  (introduced  and  accompanied  by  a 

Mr.  M'Monnies),  and  stated  that  he  wished  to  make  a  purchase  through 

them  of  Scotch  pig-iron  to  the  extent  of  2000  tons.    Mr.  Bentley  (Mr. 

Blain  his  partner  being  present  at  the  interview)  told  the  defendant 

that  he  thought  they  could  buy  the  quantity  he  wished ;  but  that  they 

would  make  inquiries.     The  defendant  then  asked  and  was  told  the 

day's  prices,  namely,  58«.  a  ton  ;  an(J  he  was  also  told  that  there  would 

'  be  an  immediate  deposit  payable  of  5s.  a  ton  :  in  answer  to  which  last 

remark  he  said  that  he  was  aware  of  the  fact.    Mr.  Bentley  added  that 

the  market  that  day  was  strong,  and  that  the  defendant  before  giving 

instructions  to  purchase  had  better  make  his  own  inquiries  elsewhere, 

and  return  to  their  office  after  he  had  done  so.     The  defendant  said 

that  it  was  not  necessary  for  him  to  make  other  inquiries,  as  he  was 

satisfied  to  leave  the  matter  in  the  hands  of  Bentley,  Blain,  &  Co. ;  and 

he  instructed  Mr.  Bentley  to  buy  (and  acting  on  these  instructions  Mr. 

Bentley  did  buy)  for  him  2000  tons  of  Scotch  pig-iron  on  the  terms 

which  are  embodied  in  the  contract  notes  hereinafter  referred  to. 

At  the  date  of  this  conversation  Messrs.  Bentley,  Blain,  &  Co.  had 
instructions  fi-om  the  plaintiff  to  sell  as  his  brokers  500  tons  of  Scotch 
pig-iron,  his  property,  then  lying  in  Glasgow.  They  had  similar  instruc- 
tions from  other  principals  with  regard  to  further  quantities  of  the  same 
description  of  iron ;  their  instructions  extending  to  more  than  2000 
tons.  Ml-.  Bentley  explained  that  to  a  certain  extent  his  firm  knew 
what  they  could  do  as  to  the  sale ;  and  that  what  he  meant  when  he 
■  told  the  defendant  they  would  inquire  was,  that  they  would  inquire 
from  their  principals  whether  they  would  accept  the  price  named ;  and 
this  reference,  Mr.  Bentley  added,  applied  to  the  whole  quantity  as  to 
which  they  had  instructions  for  sale.  No  question  was  asked  at  the 
trial  as  to  how  and  when  this  reference  was  had.  The  plaintiff  lived 
in  Liverpool. 

In  the  course  of  the  afternoon  of  the  same  day  Messrs.  Bentley, 
Blain,  &  Co.  sent  the  defendant  a  letter  enclosing  two  contract  notes 
for  (in  the  whole)  2000  tons,  one  of  such  notes  being  for  1500  tons, 
and  the  other  for  the  plaintiff's  500  tons,  the  subject-matter  of  this 
action. 

The  above  letter  and  the  contract  note  in  question  were  produced 
by  the  defendant,  and  put  in  evidence  by  the  plaintiff.  The  letter  was 
in  these  terms :  — 
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S.  Parton,  Esq. 

Dear  Sir,  —  Enclosed  please  find  contract  notes  for  2000  tons  Scotch  pig- 
iron,  purchased  this  day  on  your  account. 

Bbntlby,  Blain,  &  Co. 

Tlie  contract  note  was  in  these  terms :  — 

5  York  Buildings,  Liverpool,  25th  of  August,  1862. 
Sold  to  S.  Parton,  Esq.,  on  account  of  principals,  500  tons  Scotch  pig-irou  of 
good  merchantable  brands,  three-fifths  No.  1,  and  two-fifths  No.  3,  at  57s.  9d. 
per  ton,  delivered  in  Glasgow;  payment  by  5s.  per  ton  deposit  at  once,  and  the 
balance  of  52s.  9(7.  per  ton  net  cash  in  Glasgow  on  or  before  21st  November 
next,  in  buyer's  option,  on  giving  seven  days'  notice,  against  storekeepers'  war- 
rants for  the  delivery  of  the  iron. 

Bentlby,  Blain,  &  Co. 

It  was  stated  by  Mr.  Bentley  that  a  contract  note  of  the  same  date 
as  the  above,  and  relating  to  the  same  500  tons  of  iron,  was  sent  by  the 
firm  to  the  plaintiff,  for  whom  as  well  as  for  the  defendant  Messrs. 
Bentley,  Blain,  &  Co.  acted  as  brokers  in  the  transaction.  That  con- 
tract note  was  not  tendered  in  evidence  by  the  plaintiff;  nor  had  any 
notice  to  produce  it  been  given  by  the  defendant. 

There  was  no  further  evidence  of  any  entry  or  memorandum  of  the 
transaction.  The  defendant  did  not  pay  the  deposit  according  to  the 
terms  of  the  contract  note,  but  promised  payment  in  a  few  days. 
Ultimately  however  he  refused  to  pay  such  deposit  or  to  accept  the 
iron,  delivery  of  which  it  was  admitted  on  the  trial  had  been  duly 
offered.  In  the  mean  time  the  market  was,  and  continued  to  be,  a  fall- 
ing market.  It  was  also  admitted  that,  if  the  plaintiff  were  entitled  to 
recover,  he  was  entitled  to  a  verdict  for  the  amount  claimed. 

For  the  defence  the  defendant  was  examined ;  and  he  denied  that 
any  such  conversation,  on  the  25th  of  August  or  at  any  time,  as  that 
spoken  to  by  Mr.  Bentley  and  Mr.  Blain,  so  far  as  related  to  himself, 
had  occurred,  or  that  he  had  given  any  instructions  for  the  purchase  of 
iron ;  and  he  added  that  the  instructions  given  were  by  Mr.  M'Mon- 
nies,  and  on  his  sole  and  separate  account. 

M'Monnies  was  not  called. 

It  was  objected  on  the  part  of  the  defendant  that  the  documents 
above  set  out  did  not  constitute  a  sufficient  note  or  memorandum  of 
the  bargain  to  satisfy  the  17th  section  of  the  Statute  of  Frauds  ;  and 
on  the  evidence  it  was  contended  on  his  behalf  that  Messrs.  Bentley, 
Blain,  &  Co.,  even  if  their  version  of  the  facts  was  accepted  as  true, 
were  and  acted  as  factors,  not  brokers,  in  the  transaction. 

The  judge  found  as  a  fact  on  the  evidence  that  Bentley,  Blain,  &  Co. 
were  and  acted  as  brolcers  in  the  transaction,  and  that  they  were 
authorized  as  the  defendant's  agents  to  make  the  contract  referred  to  j 
and  he  held  as  matter  of  law  that  the  documents  set  out  were  suffi- 
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cient  to  satisfy  the  17th  section  of  the  Statute  of  Frauds.     A  verdict 
was  thereupon  entered  for  the  plaintiff  for  £50. 

The  question  for  the  opinion  of  the  Court  of  Common  Pleas  was, 
whether  upon  the  facts  found  by  the  judge  he  was  right  in  point  of  law 
in  his  determination. 

Quain,  for  the  appellant.    It  was  not  suflBcient  for  the  plaintiff  in  the 
action  to  produce  only  the  sold  note  which  had  been  sent  to  the  defend- 
ant, the  buyer  ;  the  plaintiff  ought  to  have  produced  the  note  which  he 
had  received,  and  which  therefore  was  in  his  possession,  or  to  have 
accounted  for  its  absence,  as  without  doing  so  he  had  not  produced  the 
whole  contract.     In  Sievewright  v.  Archibald  ^  it  was  decided  by  the 
majority  of  the  Court  of  Queen's  Bench  that  the  bought  and  sold  notes 
constitute  one  contract.    The  case  of  Hawes  v.  Forster,^  in  which  Lord 
Denman  at  the  first  trial  held  that  the  bought  note  produced  by  the 
buyer  was  sufficient  evidence  of  the  contract,  is  explained  by  Patteson,- 
J.,  in  Sievewright  v.  Archibald ;  and  in  that  last  case  Lord  Campbell 
said :  "  What  are  called  the  bought  and  sold  notes  were  sent  by  the 
broker  to  his  principals  by  way  of  information  that  he  had  acted  upon 
then-  instructions,  but  not  as  the  actual  contract  which  was  to  be  bind- 
ing upon  them.     This  clearly  appears  from  the  practice  still  followed 
of  sending  the  bought  note  to  the  buyer,  and  the  sold  note  to  the  seller ; 
whereas  if  these  notes  had  been  meant  to  constitute  the  contract,  the 
bought  note  would  be  put  into  the  hands  of  the  seller,  and  the  sold 
note  into  the  hands  of  the  buyer,  that  each  might  have  the  engagement 
of  the  other  party  and  not  his  own."     If  these  agree,  they  are  held  to 
constitute  a  binding  contract ;  if  there  be  any  material  variance  between 
them,  they  are  both  nullities,  and  there  is  no  binding  contract.     In 
Cowie  V.  Remfry  '  it  was  held  by  the  judicial  committee  of  the  Privy 
Council  that  the  sold  note  alone  did  not  form  a  binding  contract.    Next, 
the  sold  note  which  was  produced  was  signed  by  Bentley  &  Co.  as  the 
agents  for  the  plaintiff,  the  seller  only ;  and  it  was  therefore  not  the 
memorandum  of  the  contract  signed  by  the  defendant  or  his  agent,  and 
consequently  there  was  no  sufficient  contract  to  satisfy  the  Statute  of 
Frauds. 

C.  Hussell,  for  the  respondent.  The  note  was  evidence  of  the  con- 
tract. The  case  of  Sievewright  v.  Archibald  did  not  decide  that  the 
contract  is  constituted  by  the  bought  and  sold  note,  but  that,  as  there 
was  in  that  case  a  discrepancy  between  the  two  notes,  there  was  no 
binding  contract  to  satisfy  the  Statute  of  Frauds.  The  only  case 
touching  this  point  is  that  of  Hawes  v.  Forster,  where  Lord  Denman 
ruled  that  the  plaintiffs  proved  the  contract  by  producing  the  bought 
note  signed  by  the  broker  engaged  by  the  defendants,  and  that  the 
plaintiffs  were  not  called  upon  to  give  any  evidence  of  the  sold  note 

1  17  Q.  B.  Eep.  103 ;  s.  o.  20  Law  J.  Eep.  (n.  s.)  Q.  B.  529. 
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delivered  by  the  broker  to  the  defendants,  holding  that  if  the  notes 
varied  it  was  for  the  defendants  to  prove  such  variance  by  producing 
the  sold  note.  Though  the  court  afterwards  granted  a  new  trial,  they 
refused  to  make  absolute  a  rule  to  enter  a  nonsuit,  and  did  not  in  fact 
overrule  the  above  ruling  of  Lord  Denman.  With  respect  to  the 
objection  that  the  note  produced  was  not  signed  by  the  agents  of  the 
defendant,  it  is  submitted  that,  Bentley  &  Co.  being  his  authorized 
agents  as  found  by  the  case,  it  ^\&5  sufficient  that  the  note  was  signed 
by  them,  and  it  did  not  matter  with  what  intention  such  signature 
was  put.  Schneider  v.  Norris,^  Durrell  v.  Evans,^  and  Bailey  v. 
Sweeting.^ 

Quain,  in  reply. 

Eele,  C.  J.  I  am  of  opinion  that  the  judgment  of  the  County 
Court  judge  was  right.  The  action  was  for  not  accepting  goods  sold 
by  the  plaintiff  to  the  defendant.  It  is  clear  from  the  facts  found  by 
the  County  Court  judge  that  Bentley  &  Co.  the  brokers  were  employed 
as  such  by  both  the  buyer  and  the  seller.  The  buyer  proposed  to 
take  the  iron,  the  subject  of  the  action,  at  a  certain  price,  and  that 
price  was  accepted  by  the  seller ;  and  in  my  opinion  the  broker  was 
the  common  agent  of  both  parties,  and  had  authority  to  make  and  so 
made  the  contract  between  them.  The  question  which  we  have  to 
determine  is,  whether  the  requisites  of  the  Statute  of  Frauds  have 
been  complied  with ;  that  is  to  say,  whether  there  has  been,  as  required 
by  that  statute,  a  memorandum  in  writing  of  the  contract.  I  am 
careful  in  drawing  the  distinction  between  making  a  contract  aod  a 
memorandum  shewing  that  the  contract  has  been  made,  and  which 
may  be  made  much  later  than  the  contract.  In  the  present  case  the 
memorandum  of  the  contract  which  was  prodiiced  was  signed  by  the 
brokers,  who  were  agents  for  both  parties ;  and  it  stated  that  the  iron 
was  sold  to  the  defendant,  and  specifies  the  price.  Mr.  Quain  says 
that  the  usual  form  of  handing  the  bought  note  to  the  purchaser  and 
the  sold  note  to  the  seller  was  not  complied  with  here  by  the  brokers, 
and  that  the  only  one  of  the  two  instruments  which  was  produced 
was  not  sufficient  to  satisfy  the  statute.  I  am  of  opinion  that  the  note 
produced  contained  a  memorandum  of  the  contract  between  the 
parties,  signed  by  their  agents  lawfully  authorized  as  required  by  the 
statute.  It  is  said  that  the  note  has  only  the  term  "  sold,"  and  has 
not  the  term  "  purchased,"  but  the  relation  of  buyer  and  seller  cannot 
come  into  existence  Avithout  there  has  been  a  purchase  as  well  as  a 
sale ;  and  when  therefore  the  memorandum  says  "  sold,"  it  in  effect  says 
also  bought.     In  Sievewright  v.  Archibald  *  the  bought  and  sold  notes 

1  2  M.  &  S.  286. 

2  30  Law  J.  Eep.  (n.  s.)  Exch.  254  ;  s.  c.  6  Hurl.  &  N.  660. 

3  30  Law  J.  Eep.  (n.  s.)  C.  P.  150 ;  s.  c.  9  Com.  B.  Rep.  (n.  s.)  843. 
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differed,  and  so  the  sufficiency  of  the  memorandum  of  the  contract 
was  defeated;  but  here  only  one  of  the  notes  was  produced,  which 
therefore  distinguishes  this  case  from  that  of  Sievewright  v.  Archi- 
bald. I  am  of  opinion  that  it  is  enough  for  the  plaintiff  to  produce 
in  evidence  one  of  the  notes  signed  by  a  person  acting  as  agent  for 
both  parties,  and  I  think  that  the  County  Court  judge  came  to  a  right  ' 
conclusion. 

Williams,  J.  I  am  of  the  same  opinion.  It  appears  that  Bentley 
&  Co.  were  constituted  by  the  defendant  as  his  agents  to  purchase  the 
iron  for  him  on  certain  terms ;  and  I  think  if  the  Statute  of  Frauds 
had  never  been  passed  there  was  clearly  evidence  of  a  sale  to  the 
defendant  of  the  iron  on  the  terms  stated  in  the  sold  note.  Then  is 
there  any  thing  in  that  statute  which  makes  it  invalid  ?  I  think  not, 
for  I  think  the  sold  note  is  a  memorandum  in  writing  of  the  contract, 
and  that  it  was  signed  by  the  authorized  agents  of  the  defendant.  My 
brother  Keating  has  gone  to  chambers,  but  he  desired  me  to  state 
that  he  concurs  in  this  judgment. 

WiLLES,  J.  I  think  also  that  every  thing  has  been  done  which  the 
Statute  of  Frauds  requires.  If  in  ordinary  practice  the  bought  and 
sold  notes  were  different  things,  there  might  be  some  ground  for 
Mr.  Quain's  argument ;  but  it  is  well  known  that  in  ordinary  practice 
they  are  identical,  the  one  being  a  copy  of  the  other,  and  therefore  it 
would  be  a  violent  assumption  to  assume  in  favor  of  the  defendant 
that  the  bought  note  was  a  very  different  one  from  the  sold  note, 
which  had  been  delivered  to  the  defendant  and  produced  by  him  at 
the  trial.  For  these  reasons  I  agree  with  what  was  held  by  Lord 
Denman  on  the  first  trial  of  Hawes  v.  Forster,  and  th,at  the  one  note 
put  in  evidence  is  to  be  presumed,  until  the  contrary  be  shewn,  to 
represent  the  contract  between  the  parties. 

Judgment  for  the  respondent. 


GIBSON  AOT)  Anothee  v.  'HOLLAND. 
In  the  Common  Pleas,  Noyembeb  9,  1865. 

[Reported  in  Law  Reports,  1  Common  Pleas,  1.] 

This  was  an  action  to  recover  the  price  of  a  horse  bargained  and 
sold  by  the  plaintiffs  to  the  defendant. 

Plea,  never  indebted. 

The  cause  was  tried  before  Willes,  J.,  at  the  Devonshire  summer 
assizes.    The  plaintiffs,  Gibson  and  Luke,  are  horse  dealers  at  Exeter. 
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The    defendant  is   a  gentleman   who    occasionally   deals  in  horses. 

Having  heard  from  one  Kookes,  a  horse  dealer  of  Exeter,  that  the 

plaintiffs  had  a  mare  which  was  likely  to  suit  him,  and  having  seen 

and  approved  of  her,  the  defendant  authorized  Rookes  to  buy  her  for 

him,  if  he  could,  for  forty  guineas.      Rookes  accordingly  made  the 

purchase  at  that  price,  and  communicated  that  fact  to  the  defendant  in 

a  letter,  as  follows :  — 

15th  May,  1865. 

I  have  heard  from  Mr.  Gibson  and  seen  Tom  Luke  this  morning  respecting 
the  bay  mare,  and  have  bought  her  for  forty  guineas.  Will  you  therefore  for- 
ward me  your  cheque,  with  instructions  how  she  is  to  be  sent? 

Wm.  Rookes. 

Receiving  no  reply,  Rookes  addressed  the  following  letters  on  the 
20th  and  23d  of  May,  1865,  respectively,  to  the  defendant :  — 

I  wrote  you  on  Monday  last  to  say  I  had,  in  accordance  with  your  request, 
purchased  Mr.  Gibson's  bay  mare  for  you  at  forty  guineas,  requesting  you  would 
send  me  a  cheque,  with  instructions  how  to  forward  her.  Not  having  received 
any  reply,  I  fear  you  must  have  been  absent.  Please  send  me  cheque  at  once, 
with  necessary  instructions. 

Wm.  Kookes. 

I  cannot  but  express  my  surprise  at  not  having  received  any  reply  to  my 
letters  of  tlie  15th  and  20th.  In  the  first  I  informed  you  that  I  had  purchased 
Mr.  Gibson's  bay  mare  ;  and  in  the  second  I  asked  you  to  send  a  cheque  for  the 
same,  viz.,  £42,  in  order  that  I  may  settle  with  him.  Mr.  Luke  has  called  again 
this  morning  ;  and  it  makes  me  look  very  foolish,  as  of  course  they  look  to  me 
to  fulfil  my  contract ;  and  I  hope  that  you  wiU  on  the  receipt  of  this  send 
me  the  cheque,  with  the  necessary  instructions  how  the  mare  is  to  be  for- 
warded. 

Wm.  Rookes. 

On  the  25th  of  May,  1865,  the  defendant  wrote  to  Rookes,  ag 
follows :  — 

I  only  returned  home  yesterday  evening,  or  I  should  have  at  once  answered 
your  first  letter,  and  sent  you  a  cheque  for  the  mare  which  you  were  kind  enough 
to  buy  for  me.  I  am  glad  to  say  I  have  sold  her  to  Mr.  To}Tibee.  When  I 
told  him  of  her,  he  said  he  knew  her  well,  and  would  buy  her  from  me,  which  he 
did ;  and  you  will  receive  a  cheque  for  her  from  me  by  this  evening's  post. 

C.  Holland. 

On  the  26th  of  May,  Rookes  wrote  in  reply  to  the  last  letter :  — 

Mr.  Toynbee  has  never  seen  the  mare  that  you  have  purchased.  The  one  he 
alludes  to  I  sold  Mr.  Gibson  for  Sir  L.  P.,  and  she  is  not  for  sale  at  any  price. 
You  will  therefore  please  to  rectify  this  mistake,  and  send  me  your  cheque,  as 
it  is  a  fortnight  to-morrow  since  I  bought  her  for  you,  and  she  has  been  standing 
at  livery  ever  since. 

Wm.  Rookbs. 
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On  the  10th  of  June,  Rookes  wrote  again  to  the  defendant :  — 

Mr.  Gibson  and  Mr.  Luke  called  here  this  afternoon  ;  and  as  they  have  both 
failed  in  seeing  you  in  London,  they  now  call  upon  me  to  complete  my  con- 
tract for  the  sale  of  the  mare.  You  are  fully  aware  that  you  commissioned  me 
to  buy  the  mare  for  you  ;  and  had  I  thought  there  would  have  been  any  trouble 
or  annoyance,  I  should  have  had  nothing  to  do  with  it ;  but,  simply  acting  as 
your  agent,  I  must  request  that  you  will  at  once  remit  me  your  cheque  for  £42, 
cost  price,  together  with  half  the  keep,  two  guineas,  as  it  is  a  month  ago  next 
Monday  that  I  bought  her  for  you,  and  she  has  been  standing  at  livery  ever 
since,  and  they  have  a. perfect  right  to  claim  the  whole  of  the  keep. 

Wm.  Rookes. 

On  the  16th  of  June,  Rookes  again  wrote  to  the  defendant :  — 

Messrs.  .Gibson  &  Luke  have  been  and  seen  me  again  to-day  respecting  the 
bay  mare  which  you  told  me  to  purchase  from  them  for  you ;  and  they  have 
threatened  me  with  an  action,  &c. 

Rookes,  having  on  the  17th  of  June  received  a  letter  from  the 
plaintiffs'  attorneys,  demanding  payment  from  him  of  £46  alleged  to 
be  due  from  him  for  a  brown  mare  sold  by  them  to  him,  and  her  keep, 
sent  it  to  the  defendant,  writing,  — 

This  morning's  post  brought  me  the  enclosed  from  Messrs.  Gibson  &  Luke's 
solicitors ;  I  really  do  hope  that  you  will  not  allow  'me  to  be  put  to  any  further 
trouble  or  annoyance  in  this  most  unpleasant  matter,  but  at  once  remit  your 
cheque  either  to  me.  [fi'ic]  If  they  sue  me,  I  have  no  alternative  but  to  sue 
them  or  you. 

On  the  part  of  the  defendant  it  was  objected  that  there  was  no 
contract  in  writing  to  satisfy  the  17th  section  of  the  Statute  of 
Frauds.  For  the  plaintiffs  it  was  insisted  that  the  correspondence 
amounted  to  a  contract,  or  at  all  events  to  a  sufficient  memorandum 
of  a  contract  to  charge  the  defendant. 

Under  the  direction  of  the  learned  judge  a  verdict  was  found  for 
the  plaintiffs  for  the  sum  claimed,  reserving  to  the  defendant  leave  to 
move. 

Earslake,  Q.  C,  moved  to  enter  a  nonsuit.  It  is  submitted  that  the 
correspondence  between  the  defendant  and  Rookes  did  not  amount  to 
a  contract  between  the  former  and  the  plaintiffs,  whatever  might  have 
been  the  case  had  Rookes  been  suing ;  and  that  there  was  not  even 
a  memorandum  of  the  contract  signed  by  Rookes  as  the  defendant's 
agent. 

[Ekle,  C.  J.  Suppose  the  defendant  had  written  to  Rookes 
acknowledging  the  contract  made  by  the  latter  on  his  behalf,  would 
not  that  have  been  a  sufficient  memorandum  in  writing  of  the  bargain 
to  satisfy  the  statute  ?] 
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It  is  submitted  that  it  would  not.  In  equity  it  has  been  said  that 
an  admission  of  a  contract  contained  in  a  letter  written  to  a  third 
person  will  be  a  sufficient  memorandum  to  satisfy  the  requirement 
of  the  4th  section.  Sugden's  V.  &  P.  (11th  ed.)  122,  cited  arguendo 
in  Leroux  v.  Brown.^  But  at  law  to  satisfy  the  17th  section  there 
must  be  complete  evidence  of  the  contract  in  writing,  —  a  vendor,  a 
vendee,  the  subject-matter,  and  the  price.  In  no  part  of  the  corre- 
spondence here  relied  on  is  there  any  admission  of  any  bargain  made 
by  the  defendant  with  the  plaintiffs.  At  the  utmost  it  only  amounts 
to  an  admission  of  liability  to  Rookes. 

[WiLLES,  J.  In  Bailey  v.  Sweeting  ^  this  court  held  a  letter,  which 
contained  an  admission  of  the  bargain  and  of  all  the  substantial  terms 
of  it,  to  be  a  sufficient  memorandum  to  satisfy  the  17th  section, 
although  the  writer  at  the  same  time  repudiated  his  liability.  The 
correspondence  here  states  a  purchase  of  the  horse  from  the  plaintiffs 
under  circumstances  which  made  the  defendant  the  principal ;  and  the 
defendant  admits  that,  and  promises  to  send  a  cheque.  I  think  there 
was  evidence  that  Rookes  was  the  agent  of  both  parties.] 

[Eele,  C.  J.  Putting  all  the  letters  together,  there  is  a  writing  in 
which  the  contracting  party  who  is  sued  states  to  his  agent  that  a  con- 
tract has  been  made  on  his  behalf  for  the  purchase  of  the  plaintiffs' 
bay  mare  for  £42.  Is  not  that  a  sufficient  note  or  memorandum  in 
writing  of  the  contract  ?] 

It  only  amounts  to  an  acknowledgment  of  liability  to  Rookes,  the 
person  to  whom  the  defendant's  letters  are  addressed,  not  to  a  memo- 
randum of  a  contract  such  as  the  statute  requires. 

Eele,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule.  The 
contract  for  the  purchase  of  the  mare  in  question  was  made  by  Rookes. 
If  Rookes  was  the  agent  of  both  parties,  there  was  nothing  to  reserve ; 
therefore  I  place  no  reliance  on  that.  But  I  am  of  opinion  that  the 
letters  put  in,  taken  together,  do  amount  to  a  sufficient  note  or  memo- 
randum of  the  contract  within  the  17th  section  of  the  Statute  of 
Frauds.  Apart  from  the  statute,  it  is  beyond  doubt  that  Rookes  made 
a  contract  on  behalf  of  the  defendant  to  buy  the  plaintiffs'  mare. 
The  defendant  rehes  upon  the  17th  section,  which  enacts  that  no  con- 
tract for  the  sale  of  any  goods,  &c.,  for  the  price  of  £10  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold  and  actually  receive  the  same,  or  give  something  m 
earnest  or  part  payment,  or  unless  "  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to  be 
charged  by  such  contract  or  their  agents  thereunto  lawfully  author- 
ized." The  defendant's  letters  amount  to  a  clear  admission  that 
Rookes  did  make  on  his  behalf  the  contract  which  is  described  in  that 
1  12  C.  B.  801,  818 ;  22  L.  J.  (C.  P.)  1. 
'^  9  C.  B.  (n.  s.)  843,  30  L.  J.  (C.  P.)  150. 
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correspondence.    But  the  objection  relied  on  is  that  the  note  or  mem- 
orandum of  that  contract  was  a  note  passing  between  the  defendant, 
the  party  sought  to  be  charged,  and  his  own  agent,  and  not  between 
the  one  contracting  party  and  the  other.     The  object  of  the  Statute 
of  Frauds  was  the  prevention  of  perjury  in  the  setting  up  of  contracts 
by  parol  evidence,  which   is   easily  fabricated.      With  this  view  it 
requires  the  contract  to  be  proved  by  the  production  of  some  note  or 
memorandum  in  writing.      Now  a  note  or  memorandum  is  equally 
corroborative,  whether  it  passes  between  the  parties  to  the  contract 
themselves  or  between  one  of  them  and  his  own  agent.     Indeed   one 
would  incline  to  think  that  a  statement  made  by  the  party  to  his  own 
agent  would  be  the  more   satisfactory  evidence  of  the  two.     Then 
how  stand  the  authorities  on  the  subject?    In  Leroux  w.  Brown,Mn 
support  of  the  position  that  a  letter  addressed  by  the  defendant  to 
a  third  person,  containing  an  admission  of  a  contract  with  the  plain- 
tiff, will  be  enough  to  charge  the  former.  Sir  G.  Honyman  refers  to 
Sugden's  V.  &  P.  (11th  ed.)  122,  where  it  is  said  that  "  a  note  or  letter 
written  by  the  vendor  to  any  third  person,  containing  directions  to 
carry  the  agreement  into  execution,  will  be  a  sufficient  agreement  to 
take  a  case  out  of  the  statute ; "  and   for  this   the   learned   author 
vouches  Lord   Hardwicke,  who  in  Welford  v.  Beazely  ^  says  :     "  The 
meaning  of  the  statute  is  to  reduce  contracts  to  a  certainty,  in  order 
to  avoid  perjury  on  the  one  hand  and  fraud  on  the  other ;  and  there- 
fore, both  in  this  court  and  the  courts  of  common  law,  where  an  agree- 
ment has  been  reduced  to  such  a  certainty,  and  the  substance  of  the 
statute  has  been  complied  with  in  the  material  part,  the  forms  have 
never  been  insisted  on.     Hawkins  v.  Holmes.'     There  have  been  cases 
where  a  letter  written  to  a  man's  own  agent,  and  setting  forth  the 
terms  of  an  agreement  as  concluded  by  him,  has  been  deemed  to  be  a 
signing  within  the  statute,  and  agreeable  to  the  provisions  of  it."  * 
Sir  E.  Sugden  goes  on  to  say  that  "  the  point  was  expressly  determined 
in  the  year  1719  in  the  Court  of  Exchequer.     Upon  an  agreement  for 
an  assignment  of  a  lease,  the  owner  sent  a  letter  specifying  the  agree- 
ment to  a  scrivener,  with  directions  to  draw  an  assignment  pursuant 
to  the  agreement ;   and  Chief  Baron  Bury,  Baron  Price,  and  Baron 
Page  were  of  opinion  that  the  letter  was  a  writing  within  the  Statute 
of  Frauds.''    Smith  v.  Watson.^     These  cases,  it  is  true,  arose  upon 
the  4th  section  of  the  statute,  but  the  analogy  holds  equally  good  as 
to  the  17th  section.     In  the  case  referred  to  by  my  brother  Willes,  of 
Bailey  v.  Sweeting,'  this  court  went  very  fully  into  the  general  doc- 
trine, and  came  to  the  conclusion  that  a  letter  which  contained  an 
admission  of  the  bargain,  and  of  all  the  substantial  terms  of  it,  was  a 

1  12  C.  B.  818,  22  L.  J.  (C.  P.)  1.  2  3  Atk.  503  '  1  P.  Wms.  770. 

*  See  Clerk  v.  Wright,  1  Atk.  12.  *  Bunb.  55. 

"  9  C.  B.  (n.  s.)  843,  30  L.  J.  (C.  P.)  150. 
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sufficient  note  or  memorandum  of  the  contract  to  satisfy  the  17th 
section,  notwithstanding  the  writer  repudiated  his  liability.  To  satisfy 
the  statute,  you  must  have  the  oral  statement  of  the  contract  corrobo- 
rated by  an  acceptance  of  part  of  the  goods  or  a  part  payment  of  the 
price,  or  you  must  have  some  note  or  memorandum  in  writing  of  the 
bargain.  If  so,  the  danger  of  peijury,  which  the  statute  was  designed 
to  exclude,  is  abundantly  guarded  against  if  there  be  a  written  state- 
ment of  the  terms  of  the  contract,  signed  by  the  party  to  be  charged, 
made  to  an  agent.  For  these  reasons  I  feel  bound  to  hold  that  the 
requirements  of  the  statute  have  been  complied  with  in  this  case,  and 
consequently  that  there  should  be  no  rule. 

WrLLES,  J.  I  agree.  The  statute  in  §  17  imposes  it  as  a  condi- 
tion to  the  validity  of  a  contract  for  the  sale  of  goods  for  the  price 
of  £10  and  upwards,  either  that  there  shall  be  an  acceptance  of  part 
of  them,  or  that  something  shall  be  given  as  earnest  or  in  part  pay- 
ment of  the  price,  or  that  there  shall  be  some  note  or  memorandum 
in  writing  of  the  bargain,  signed  by  the  party  to  be  charged  or  by  his 
lawfully  authorized  agent.  Whether  Rookes  was  the  agent  of  the 
plaintiffs  as  well  as  of  the  defendant,  I  do  not  stop  to  inquire.  But  I 
think  the  series  of  letters,  read  together,  contains  a  statement  of  the 
bargain,  and  an  admission  by  the  defendant  that  Rookes  bought  the 
mare  of  the  plaintiffs  on  behalf  of  the  defendant  and  for  the  price 
mentioned  therein.  The  parties  are  named  in  a  writing  signed  by 
the  person  who  is  sought  to  be  charged ;  and  the  subject-matter  of 
the  contract  and  the  price  are  both  mentioned.  Nothing  is  wanting 
to  make  a  complete  memorandum  of  the  bargain,  unless  it  be  necessary 
that  the  document  should  be  addressed  to  the  person  who  is  to  take 
advantage  of  it.  I  apprehend  the  17th  section  imposes  no  such  con- 
dition. Both  the  4th  and  the  17th  sections  seem  to  be  framed  for  the 
puiiDose  of  absolving  contracting  parties  from  liability,  unless  under 
§  4  the  agreement  upon  which  the  action  is  brought,  or  some  mem- 
orandum or  note  thereof,  shall  be  in  writing  and  signed,  &c.,  or 
under  §  17  unless  there  be  acceptance  or  part  payment,  or  some 
note  or  memorandum  in  writing  of  the  bargain  made  and  signed  by 
the  party  to  be  charged  thereby,  —  the  words  of  the  latter  clause  not 
bearing  quite  so  comprehensive  a  meaning  as  those  of  the  former. 
Taking  the  17th  section,  which  stands  upon  a  different  footing  from 
the  4th  in  the  particulars  which  called  for  the  interference  of  the  Legis- 
lature in  the  recent  Mercantile  Law  Amendment  Act,  19  &  20  Vict. 
c.  97,  and  on  which  our  judgment  must  proceed,  there  is  a  total 
absence  of  any  indication  of  intention  that  the  note  or  memorandum 
must  be  addressed  or  delivered  to  the  person  who  is  to  have  a  remedy 
upon  it :  all  the  section  requires  is  that  there  shall  be  wiitten  evidence 
of  the  contract.  Provided  you  have  in  writing  an  admission  by  the 
party  to  be  charged  of  the  bargain  having  been  made,  the  requirement 
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of  the  statute  is  satisfied,  though  the  memorandum  does  not  shew  a 
coDtraet  in  the  sense  of  its  being  a  complete  agreement,  and  intended 
to  be  the  exclusive  evidence  of  the  right  on  one  side  and  of  the  liability 
on  the  other,  as  the  final  written  agreement  between  the  parties  would 
be.  This  section  uses  a  word  which  seems  to  afibrd  a  key  to  its  con- 
struction :  it  requires  that  there  shall  be,  not  any  particular  kind  of 
memorandum,  but  "  some  note  or  memorandum  of  the  bargain."  There 
is  a  note  or  memorandum  of  the  bargain  in  this  case.  I  cannot  help 
thinking  that  Bailey  v.  Sweeting  ^  disposes  of  this  case,  because, 
though  the  memorandum  there  did  not  shew  a  contract  in  the  sense 
of  an  agreement,  inasmuch  as  the  defendant  in  terms  repudiated  his 
liability,  yet  as  the  letter  contained  evidence  of  the  terms  upon  which 
he  had  once  contracted  to  be  bound  it  was  properly  held  to  be  a 
sufficient  memorandum  to  satisfy  the  statute.  Great  difficulty  has 
arisen  as  to  the  construction  of  this  section,  as  being  applied  to 
evidence  only ;  and  I  have  on  former  occasions  expressed  the  inability 
I  felt  to  understand  the  case  of  Leroux  v.  Brown,''  though  of  course  we 
are  bound  by  it.  It  affords  however  a  remarkable  confirmation  of 
the  correctness  of  the  construction  we  now  put  upon  the  statute,  how- 
ever questionable  some  persons  may  have  thought  the  decision  to  be. 
There  is  another  difficulty.  It  has  been  held  that  the  memorandum 
must  exist  before  the  action  is  brought.  Bill  v.  Bament.^  This  would 
seem  to  shew  that  the  memorandum  is  in  some  way  to  stand  in  the 
place  of  a  contract.  But  I  cannot  help  thinking  that  the  courts  in 
deciding  cases  of  that  description  considered  the  intention  of  the 
Legislature  to  be  of  a  mixed  character,  —  that  it  was  intended  to  pro- 
tect persons  from  actions  being  brought  against  them  to  enforce  con- 
tracts of  which  there  was  no  evidence  in  writing,  and  that  the  written 
evidence  should  be  existing  at  the  time  when  the  action  is  instituted. 
It  is  too  late  however  now  to  object  to  those  cases.  I  come  round  to 
the  section  itself.  There  is  no  authority  which  compels  us  to  accede 
to  the  construction  which  Mr.  Karslake  asks  us  to  put  upon  it.  There 
is  no  reason  for  it ;  and  I  think  it  would  be  doing  violence  to  the 
language  used.  I  think  the  letters  in  question  do  constitute  a  sufficient 
memorandum  of  the  contract  to  answer  all  the  requirements  of  the 
statute. 

Btles,  J.,  who  had  not  beard  the  whole  of  the  argument,  expressed 
no  opinion. 

KEATmG,  J.,  concurred.  JRule  refused. 

1  9  C.  B.  (n.  s.)  843,  30  L.  J.  (C.  P.)  150. 

2  12  C.  B.  801,  22  L.  J.  (C.  P.)  1.  See  note  to  Birkmyr  v.  Darnell,  1  Sm.  L.  C. 
(6th  ed.)  272;  and  see  Wmiams  v.  Wheeler,  8  C.  B.  (n.  s.)  299,  316. 

3  9  M.  &  W.  36. 
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NOBLE"  V.  WARD   and   Othees. 
In  the  Exchequer,  January  12,  1866. 

[Reported  in  Law  Reports,  1  Exchequer,  117.] 

In  the  Exchequer  Chamber,  Pebruart  8,  1867. 

[Reported  in  Law  Reports,  2  Exchequer,  135.] 

Action  for  non-acceptance  of  goods.  Tlie  first  count  of  the  declara- 
tion stated  that  it  was  agreed  between  the  plaintiff  and  the  defendants 
that  the  jjlaintiff  should  sell  and  deliver  to  them,  and  that  they  should 
accept  from  him  within  a  certain  agreed  period,  which  had  elapsed 
before  action,  a  quantity  of  cloth  at  certain  prices  therefor  to  be  paid 
by  the  defendants,  and  then  agreed  upon  between  the  plaintiff  and  the 
defendants ;  yet  the  defendants  refused  to  accept  or  pay  for  the  cloth, 
although  all  things  were  done,  &c.,  whereby  the  plaintiff  lost  the  differ- 
ence between  the  agreed  price  and  the  lower  price  to  which  the  goods 
sold  fell.  The  second  count  was  for  money  payable  for  goods  bargained 
and  sold,  goods  sold  and  delivered,  and  for  money  due  on  accounts 
stated. 

The  defendants,  as  to  the  first  count,  pleaded :  (1)  JSTon  assumpsit; 
(2)  Traverse  that  the  plaintiff  was  ready  and  willing  to  deliver  the 
cloth  within  the  agreed  period ;  (3)  That  it  was  one  of  the  terms  of 
the  alleged  agreement  that  the  cloth  agreed  to  be  sold  and  dehvered 
should  be  of  the  same  material  and  as  well  made  as  a  sample  piece 
then  shewn  and  delivered  by  the  plaintiff  to  the  defendants;  and  that 
the  plaintiff  was  not  ready  and  willing  to  deliver  cloth  of  the  same . 
material  and  as  well  made  as  the  sample  piece ;  (4)  Rescission  of  the 
alleged  agreement ;  (5)  To  the  second  count,  never  indebted.  Issues 
thereon. 

The  cause  was  tried  before  Bramwell,  B.,  at  the  Manchester  summer 
assizes,  1865,  when  the  following  facts  were  proved  :  — 

The  plaintiff  is  a  manufacturer,  and  the  defendants  are  merchants  at 
Manchester.  On  the  l-2th  August,  1864,  the  defendants  gave  to  the 
plaintiff's  agent  an  order  for  500  pieces  of  32-inch  gray  cloth  at  38«. 
9d.,  and  1000  pieces  of  B5-inch  gray  cloth  at  42s.  l^d,  the  deliveries  to 
commence  in  three  weeks,  and  to  be  completed  in  eight  to  nine  weeks. 
On  the  18th  of  the  same  month  a  second  order  was  given  by  the 
.  defendants  for  500  pieces  of  32-inch  gray  cloth  at  39«.,  and  100  pieces 
of  35-inch  gray  cloth  at  42s.  8d.,  to  be  delivered  "to  follow  on  after 
order  given  12th  instant,  and  complete  in  ten  to  twelve  weeks."  The 
plaintiff  on  the  10th  and  19th  September  made  a  first  and  second 
delivery  on  account  of  the  first  order.     Considerable  discussion  ensued 
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both  as  to  the  time  of  delivery  and  as  to  the  quality  of  the  goods 
delivered ;  and  eventually,  on  the  27th  September,  the  plaintiff  had  an 
interview  with  the  defendants,  at  which  it  was  agreed  that  the  goods 
delivered  under  the  first  order  should  be  taken  back,  that  that  order 
should  be  cancelled,  andthat  the  time  for  delivering  the  goods  under 
the  second  order  should  be  extended  for  a  fortnight.  Goods  were  ten- 
dered to  the  defendants  by  the  plaintiff  in  time  either  for  the  fulfil- 
ment of  the  agreement  of  the  18th  August  or  of  that  of  the  27th 
September;  but  the  defendants  refused  to  accept  them  on  various 
grounds,  —  amongst  others,  on  the  ground  that  they  were  not  of  the 
stipulated  quality.  The  plaintiff  thereupon  brought  this  action.  The 
declaration  was  framed  so  as  to  fit  either  the  agreement  of  the  18th 
August  or  that  of  the  27th  September.  The  learned  judge  directed  a 
nonsuit  to  be  entered,  being  of  opinion  that  the  contract  of  the  18th 
August  was  no  longer  in  existence,  the  parol  agreement  of  the  27th 
September  having  rescinded  it ;  and  that  the  latter  agreement  could 
not  be  resorted  to,  not  being  in  writing  in  accordance  with  §  17  of  the 
Statute  of  Frauds,  29  Car.  2,  c.  3.  That  section  provides  that  "no 
contract  for  the  sale  of  any  goods,  wares,  or  merchandises,  for  the  price 
of  £10  sterling  or  upwards,  shall  be  allowed  to  be  good  .  .  .  unless  some 
memorandum  or  note  in  writing  of  the  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  with  such  contract  or  their  agents  there-  • 
unto  lawfully  authorized." 

A  rule  nisi  was  obtained  in  Michaelmas  term,  1865,  for  a  new  trial 
on  the  ground  that  the  plaintiff  was  entitled  to  recover  on  the  contract 
of  the  18th  August. 

Holker  and  Baylis  shewed  cause.  First,  the  nonsuit  was  right.  The 
agreement  of  the  27th  September  was  a  material  alteration  of  that  ot 
the  18th  August,  and  supported  the  plea  of  rescission.  Stead  v.  Dawber.^ 
But  not  being  in  writing  it  cannot  be  "  allowed  to  be  good  "  within 
the  meaning  of  29  Car.  2,  c.  3,  §  17,  as  a  contract  for  the  sale  of  goods, 
though  it  is  good  as  a  rescission  of  the  former  contract.  Goss  v.  Lord 
Nugent.^  In  Moore  v.  Campbell,^  which  will  be  relied  on  for  the  plain- 
tiff, there  was  a  parol  agreement,  beneficial  to  the  plaintiff,  to  alter  the 
place  of  delivery  of  goods  according  to  the  usage  of  a  particular  trade 
as  to  delivery ;  and  it  was  held  not  to  operate  as  a  rescission.  Here 
however  the  substituted  agreement  contains  an  alteration  so  material 
as  to  create  a  new  contract.  The  time  which  is  of  the  essence  of  the 
contract  is  altered  by  a  fortnight.  Unless  therefore  there  can  be  no 
waiver  by  parol  of  a  contract  required  by  the  Statute  of  Frauds,  §  17, 
to  he  in  writing,  the  contract  of  the  18th  August  is  gone  entirely.  But 
there  is  nothing  in  §  17  to  say  that  a  parol  contract  to  abandon  or  put 
an  end  to  another  shall  not  be  good.  The  opposite  construction  might 
lead  to  much  hardship ;  for,  assuming  the  verbal  contract  to  be  valid  for 
1  10  Ad.  &  E.  57.         2  5  B.  &  Ad.  58.         3  10  Ex.  823,  23  L.  J.  (Ex.)  310. 
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no  purpose,  one  party  might  agree  with  the  other  to  extend  the  time 
for  delivery,  and  then,  when  it  had  become  impossible  to  deliver  in  the 
time  originally  fixed,  turn  round  and  sue  for  non-delivery  within  the 
non-extended  time.  Secondly,  assuming  that  the  contract  of  the  18th 
August  was  still  in  force,  it  was  not  clear  that  the  plaintiff  was  ready 
and  willing  to  deliver. 

MelKsh,  Q.  C,  in  support  of  the  rule.  As  to  the  second  point  the 
contract  of  the  18th  is  vague  as  to  time.  The  deliveries  are  to  "follow 
on  after  order  given  12th  instant."  Then  the  first  contract  is  given 
up,  and  no  complete  deliveries  really  take  place  under  it ;  but  the 
plaintiff,  it  is  submitted,  was  at  liberty  to  take  the  utmost  time  under 
it  and  then  "  follow  on ''  with  his  deliveries  under  the  second.  The 
two  contracts  at  any  rate  will  bear  this  construction  ;  and  if  it  be  the 
correct  one,  the  plaintiff  was  ready  and  willing  to  deliver  it  in  time. 
Moreover  this  objection  was  not  taken  at  the  trial.  [Beamwbll,  B. 
I  think  that  an  irresistible  case  ought  to  be  shewn  to  support  a  nonsuit 
on  a  ground  not  taken  at  the  trial.]  Secondly,  on  the  main  question, 
the  agreement  of  the  27th  September  was  void  altogether.  The  words 
of  §  17  of  the  Statute  of  Frauds  are  that  no  contract  shall  be  allowed 
to  be  good  unless  certain  requisites  are  complied  with,  which  have  not 
been  complied  with  here.  Ought  it  therefore  to  be  allowed  to  be  good 
to  rescind  a  former  contract  ?  It  should  be  good  for  no  purpose. 
Smith  V.  Hudson.^  The  parties  certainly  never  meant  to  get  rid  of  the 
contract  of  the  18th  August  altogether.  [Pollock,  C.  B.  Probably 
they  meant  to  alter  the  written  contract  in  one  material  particular,  and 
to  do  no  more.]  That  they  cannot  do.  With  regard  to  Stead  v. 
Dawber  ^  and  Goss  v.  Lord  Nugent '  they  only  prove  what  is  an  unde- 
niable proposition,  that  the  substituted  contract  cannot  be  recovered 
upon.  In  most  cases  neither  party  is  prepared  to  perform  the  original 
contract,  and  therefore  the  question  now  raised  seldom  arises.  Moore 
V.  Campbell  *  is  in  point.  The  pleadings  are  similar  to  those  in  this 
case.  "  Another  question  raised,"  says  Parke,  B.,  "  was  as  to  the  effect 
of  the  alteration  by  parol  of  the  written  contract  to  deliver  goods  on 
the  quay  to  be  weighed  by  the  landing  scales,  and  substitute  a  deUvery 
from  the  warehouse."  It  was  contended  that  this  operated  as  a  new 
contract,  which  was  necessarily  a  waiver  or  discharge  of  the  old  one, 
and  being  made  before  the  breach  of  the  old  contract  supported  a  plea 
of  rescission.  "  We  do  not  think,"  continues  the  learned  judge,  "  that 
this  plea  was  proved  by  this  evidence.  The  parties  never  meant  to 
rescind  the  old  agreement  absolutely,  which  this  plea  we  think  imports. 
If  a  new  valid  agreement  substituted  for  the  old  one  before  breach 
would  have  sujiported  the  plea,  we  need  not  inquire  ;  for  the  agreement 
was  void,  there  being  neither  note  in  wi'iting,  nor  part  payment,  nor 

1  34  L.  J.  (Q.  B.)  145.  2  10  Ad.  &  E.  57. 

s  5  B.  &  Ad.  58.  4  10  Ex.  323,  23  L.  J.  (Ex.)  310. 
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delivery  nor  acceptance  of  part  or  all."  So  here,  where  there  is  noth- 
ing to  shew  an  intention  wholly  to  rescind  the  contract  of  the  18th  of 
August,  and  where  there  is  only  an  attempt  to  make  a  new  contract 
for  the  sale  of  the  goods  without  complying  with  the  provisions  of  the 
statute,  the  plaintlif  may,  if  he  pleases,  revert  to  the  written  contract 
and  recover  upon  it.  Our.  adv.  vult. 

Jan.  12.    The  judgment  of  the  court  (Pollock,  C.  B.,  Beamwell, 
Channbll,  and  Pigott,  BB.)  was  delivered  by 

Beamwell,  B.^  This  case  was  tried  before  me  at  Manchester,  and 
the  plaintiff  was  nonsuited.  The  case  comes  before  us  on  a  rule  to  set 
aside  the  nonsuit.  I  think  it  was  wrong,  at  least  on  the  ground  on 
which  it  proceeded.  The  action  was  for  not  accepting  goods  on  a  sale 
by  the  plaintiff  to  the  defendants.  The  defendants  pleaded  among 
other  things  that  the  contract  had  been  rescinded,  and  that  the  plain- 
tiff was  not  ready  and  willing  to  deliver.  The  facts  were  that  a 
contract  for  the  sale  and  delivery  of  goods  from  the  plaintiff  to  the 
defendants,  at  a  future  day,  was  entered  into  on  the  12th  of  August, 
which  may  be  called  contract  A ;  that  another  contract  for  sale  and 
delivery  was  entered  into  on  the  18th  of  August,  say  contract  B ;  that 
before  any  of  the  days  of  delivery  had  arrived  the  plaintiff  and  defend- 
ants agreed  verbally  to  rescind  or  do  away  with  contract  A,  and  to 
extend  for  a  fortnight  the  time  for  the  performance  of  contract  B ;  that 
is  to  say,  the  plaintiff  had  a  fortnight  longer  to  deliver,  and  the  defend- 
ants a  fortnight  longer  to  take  and  pay  for  those  goods.  This  on  prin- 
ciple and  authority  was  a  third  contract,  call  it  C.  It  was  a  contract 
in  which  all  that  was  to  be  done  and  permitted  on  one  side  was  the 
consideration  for  all  that  was  to  be  done  and  permitted  on  the  other. 
(See  per  Parke,  B.,  in  Marshall  v.  Lynn.'')  It  remains  to  add  that  the 
declaration  would  fit  either  contract  B  or  contract  C,  and  that  goods 
were  tendered  by  the  plaintiff  to  the  defendants  in  time  for  either  of 
those  contracts.  My  notes  and  my  recollection  of  my  ruling  are  that 
contract  B  was  rescinded,  and  contract  C  not  enforceable,  not  being  in 
writing.  I  think  that  was  wrong.  Either  contract  C  was  within  the 
Statute  of  Frauds,  or  not.  If  not,  there  was  no  need  for  a  writing ;  if 
yes,  it  was  because  it  was  a  contract  for  the  sale  of  goods,  and  so 
within  the  17th  section  of  the  statute.  That  says  that  no  contract  for 
the  sale  of  goods  for  the  price  of  £10  or  upwards  shall  be  allowed  to 
be  good,  except  there  is  an  acceptance,  payment,  or  writing.  The 
expression  "  allowed  to  be  good "  is  not  a  very  happy  one ;  but  what- 
ever its  meaning  may  be,  it  includes  this  at  least,  that  it  shall  not  be 
held  valid  or  enforced.  But  this  is  what  the  defendant  was  attempting 
to  do.  He  was  setting  up  this  contract  C  as  a  valid  contract.  He  was 
asking  that  it  should  be  allowed  to  be  good  to  rescind  contract  B. 
1  This  judgment  was  read  by  ChanneU,  B.  2  6  M.  &  W.  117. 
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It  is  attempted  to  say  that  what  took  place  when  contract  C  was 
made  was  twofold :  first,  that  the  old  contracts  were  given  up ;  sec- 
ondly, a  new  one  was  made.  But  that  is  not  so.  What  was  done  was 
all  done  at  once,  —  was  all  one  transaction,  —  one  bargain  ;  and  had  the 
jjlaintifF  asked  for  a  writing  at  the  time,  and  the  defendants  refused 
it,  it  would  all  have  been  undone,  and  the  parties  remitted  to  their 
original  contract. 

I  think  therefore  that  on  principle  it  was  wrong  to  hold  that  the 
old  contract  was  gone.  Moore  v.  Campbell^  is  an  authority  to  the 
same  effect.  It  is  true  that  case  may  be  distinguished  on  the  facts; 
namely,  that  there  what  was  to  be  done  under  the  new  arrangement 
in  lieu  of  the  old  was  to  be  done  at  the  same  time,  so  that  it  might  well 
be  the  parties  meant,  not  that  the  new  thing  should  be  done,  but  if 
done  it  should  be  in  lieu  of  the  old.  Such  an  argument  could  not  be 
used  in  this  case.  But  it  was  not  the  ground  of  the  judgment  there, 
which  is  that  the  new  agreement  was  void.  The  case  of  Goss  v.  Lord 
Nugent,-  Stead  v.  Dawber,^  and  others,  only  shew  that  the  new  con- 
tract C  cannot  be  enforced,  not  that  the  old  contract  B  is  gone.  I 
think  it  was  not.  Inconvenience  and  absurdity  may  arise  from  this. 
For  instance,  if  the  defendants  signed  the  new  contract,  and  not  the 
plaintiff,  the  plaintiff  would  be  bound  to  the  old  and  the  defendants  to 
the  new.  Or  if  in  the  course  of  the  cause  a  writing  turned  up  signed 
by  the  plaintiff,  then  they  could  first  rely  on  the  old  and  afterwards 
on  the  new  contract.  But  this  is  no  more  than  may  happen  in  any  case 
within  the  17th  section,  i^^here  there  has  been  one  contract  only. 

But  then  it  was  said  before  us  that  the  ])laintilf  was  not  ready  and 
willing  to  deliver  under  contract  B.  Probably  not,  and  he  supposed 
contract  C  was  in  force.  In  answer  to  this,  the  plaintiff  contended 
before  us  that  this  point  was  not  made  at  the  trial;  to  which  the 
defendants  replied,  Neither  was  the  point  that  the  old  contract  was  in 
force.  My  recollection  is  so, — that  the  case  was  opened  and  main- 
tained as  on  the  new  contract,  —  but  I  agree  with  Mr.  Melhsh  that  a 
nonsuit  ought  to  be  maintained  on  a  point  not  taken  at  the  trial  only 
when  it  is  beyond  all  doubt.  I  cannot  say  this  is.  Consequently 
I  think  the  rule  should  be  absolute ;  but  under  the  circumstances  the 
costs  of  both  parties  of  the  first  trial  ought  to  abide  the  event  of  the 
second. 

Channell,  B.  The  case  in  my  brother  Bramwell's  opinion  turning 
on  what  was  his  own  impression,  he  was  desirous  that  this  judgment 
should  be  read  as  his  own  judgment.  But  I  am  authorized  by  the 
Lord  Chief  Baron  and  by  my  brother  Pigott  to  say  that,  although  I 
have  read  it  as  the  judgment  of  my  brother  Bramwell,it  is  a  judgment 
in  which  we  all  agree.  Jiule  absolute. 

1  10  Ex.  323,  23  L.  J.  (Ex.)  310.  '^  bB.  &.  Ad.  68. 

3  10  Ad.  &  E.  57. 
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The  defendants  appealed  from  the  foregoing  decision  to  the  Excheq- 
uer Chamber. 

Sblker  (^Baylis  with  him),  for  the  appealing  defendants.  The 
defendants'  contention  is  that  the  contract  of  the  27th  of  September, 
although  not  enforceable  at  law  by  reason  of  §  17  of  the  Statute  of 
Frauds,  is  good  to  rescind  the  previous  contract  of  the  18th  of  August. 
It  is  stated  in  Com.  Dig.,  Action  on  the  Case,  Assumpsit  (G.),  that  a 
written  contract  may  be  discharged  by  parol,  or  impliedly  by  a  subse- 
quent inconsistent  promise ;  and  this  rule  was  followed  recently  in  Hob- 
son  V.  Cowley  *  and  Lavery  v.  Turley.^  It  is  not  therefore  conclusive 
against  the  rescission  of  the  contract  of  the  18th  of  August  by  that  of 
the  27th  of  September  that  the  latter  was  not  in  writing.  In  the  sec- 
ond place,  it  is  established  by  Stead  v.  Dawber,'  agreeing  with  Goss  v. 
Lord  Nugent,*  that,  where  by  a  new  contract  the  terms  of  a  previous 
contract  are  varied,  the  old  contract  is  rescinded,  and  a  new  contract, 
embodying  the  alterations  and  the  unaltered  part  of  the  old  one,  is  sub- 
stituted for  it ;  and  Marshall  v.  Lynn,^  following  that  case,  lays  down 
that  it  is  unnecessary  to  inquire  whether  the  alteration  is  an  essential 
part  of  the  agreement.  Therefore  the  contract  of  the  27th  of  Septem- 
ber, extending  the  time  for  the  performance  of  that  of  the  18th  of 
August,  rescinded  the  former  contract,  and  made  a  new  contract  incor- 
porating so  much  of  the  old  one  as  remained  unaltered.  If  then  it 
had  been  in  writing,  it  is  clear  that  the  substituted  contract,  and  that 
alone,  would  have  been  enforceable.  But  although  for  want  of  the 
formality  required  by  the  statute  the  contract  of  the  27th  of  Septem- 
ber could  not  have  been  enforced,  yet  the  provision  that  it  shall  not  be 
"  allowed  to  be  good  "  does  not  make  it  void  altogether,  and  it  stUl  has 
the  eifect  of  rescinding  the  former  contract. 

[Blackbuest,  J.  That  argument  amounts  to  this,  that  it  is  good 
for  the  purpose  of  rescission,  though  not  good  for  any  other  purpose 
whatever.  Willes,  J.,  referred  to  Roe  d.  Berkeley  v.  Archbishop  of 
York»  and  Doe  d.  Biddulph  v.  Poole.'] 

This  contention  is  supported  by  French  v.  Patton,'  where  a  contract 
having  been  altered  in  such  a  manner  that  it  could  not  be  sued  on  in 
its  altered  form  (see  Hill  v.  Patton  *),  it  was  held  that  the  plaintiff  could 
not  sue  upon  it  in  its  original  form. 

[Blackburn,  J.  There  the  original  contract,  which  was  in  writing, 
had  itself  been  altered  on  the  face  of  it ;  and  the  case  was  decided  on 
the  principle  of  Master  v.  Miller."] 

The  dictum  in  Moore  v.  Campbell,"  which  is  relied  on  by  the  plain- 

1  27  L.  J.  (Ex.)  205.  2  30  L.  J.  (Ex.)  49.  3  lo  Ad.  &  E.  57. 

*  5  B.  &  Ad.  58.  5  6  M.  &  W.  109,  at  p.  117. 

"  6  East,  86.  7  11  Q.  B.  713.  «  9  East,  351. 

9  8  East,  373.     "  m  4  T.  R.  320. 

"  10  Ex.  823,  23  L.  J.  (Ex.)  810. 
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tiff,  was  not  necessary  to  the  decision  of  the  case,  for  there  a  new  trial 
was  necessary  to  ascertain  whether  any  contract  had  been  made  by  the 
defendant. 

He  also  referred  to  Taylor  v.  Hilary.^ 

Mdllsh,  Q.  C.  {Jo7ies,  Q.  C,  with  him),  for  the  plaintiff,  was  not 
called  upon. 

WiLLES,  J.  This  is  an  appeal  from  the  judgment  of  the  Court  of 
Exchequer,  making  absolute  a  rule  to  set  aside  a  nonsuit,  and  for  a  new 
trial.  The  action  was  brought  for  non-acceptance  of  goods  pursuant 
to  a  contract  dated  the  18th  of  August,  by  which  the  goods  were  to 
be  delivered  in  a  certain  time.  The  defendants  pleaded  that  the  con- 
tract was  rescinded  by  mutual  consent.  At  the  trial  they  established 
that  on  the  27th  of  September,  before  any  breach  of  that  contract,  it 
was  agreed  between  the  plaintiff  and  the  defendants  that  a  previous 
contract  of  the  12th  of  August  should  be  rescinded  (as  to  which  no 
question  is  made),  that  the  time  for  delivering  under  the  contract  of 
the  18th  should  be  extended  for  a  fortnight;  and  other  provisions 
were  made  as  to  taking  back  certain  goods,  which  we  need  not  further 
notice.  The  contract  of  the  27th  of  September  however  was  invahd, 
for  want  of  compliance  with  the  formalities  required  by  §  17  of  the 
Statute  of  Frauds.  The  defendants  contended  that  the  effect  of  the 
contract  to  extend  the  time  for  deUvery  was  to  rescind  the  contract 
of  the  18th  of  August ;  and  if  the  former  contract  had  been  in  a  legal 
form,  so  as  to  be  binding  on  the  parties,  that  contention  might  have 
been  successful,  so  far  as  the  change  in  the  mode  of  carrying  out  a  con- 
tract can  be  said  to  be  a  rescission  of  it ;  but  the  defendants  main- 
tained that  the  effect  was  the  same,  although  the  contract  was  invaUd. 
In  setting  aside  the  nonsuit  directed  by  the  learned  judge  who  tried 
the  cause,  the  Court  of  Exchequer  dissented  from  that  view,  and  held 
that  what  took  place  on  the  27th  must  be  taken  as  an  entirety,  that 
the  agreement  then  made  could  not  be  looked  on  as  valid,  and  that 
no  rescission  could  be  effected  by  an  invalid  contract.  And  we  are  of 
opinion  that  the  Court  of  Exchequer  was  right.  Mr.  Holker  has  con- 
tended that,  though  the  contract  of  the  27th  of  September  cannot  be 
looked  on  as  a  valid  contract  in  the  way  intended  by  the  parties,  yet 
since,  if  valid,  it  would  have  had  the  effect  of  rescinding  the  con- 
tract of  the  18th,  and  since  the  parties  might  have  entered  into  a  mere 
verbal  contract  to  rescind  sim^Mciter,  we  are  to  say  that  what  would 
have  resulted  if  the  contract  had  been  valid  will  .take  place  though 
the  contract  is  void ;  or,  in  other  words,  that  the  transaction  will  have 
the  effect  which,  had  it  been  valid,  the  parties  would  have  intended 
though  without  expressing  it,  although  it  cannot  operate  as  they 
intended  and  expressed.  But  it  would  be  at  least  a  question  for  the 
jury,  whether  the  parties  did  intend  to  rescind,  —  whether  the  transac- 

i  1  C.  M.  &  E.  741. 
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tion  was  one  which  could  not  otherwise  operate  according  to  their 
intention ;  and  a  material  fact  on  that  point  is  that,  while  they  simply 
rescinded  the  contract  of  the  12th  of  August,  they  simply  made  a  con- 
tract as  to  the  carrying  into  effect  that  of  the  18th,  though  in  a 
mode  different  from  what  was  at  jBrst  contemplated.  It  is  quite  in 
accordaijce  with  the  cases  of  Doe  d.  Egremont  v.  Courtenay  '■  and 
Doe  d.  Biddulph  v.  Poole,^  overruling  the  previous  decision  of  Doe  d. 
Egremont  v.  Forwoed,'  to  hold  that,  where  parties  enter  into  a  con- 
tract which  would  have  the  effect  of  rescinding  a  previous  one,  but 
which  cannot  operate  according  to  their  intention,  the  new  contract 
shall  not  operate  to  affect  the  previously  existing  rights.  This  is  good 
sense  and  sound  reasoning,  on  which  a  jury  might  at  least  hold  that 
there  was  no  such  intention.  And  if  direct  authority  were  wanted  to 
sustain  this  conclusion,  it  is  supplied  by  Moore  v.  Campbell,*  where 
upon  a  plea  of  rescission  the  very  point  was  taken  by  Sir  Hugh  Hill, 
who  would  no  doubt  have  made  it  good,  had  it  been  capable  of  being 
estabhshed.  With  reference  to  his  arguirient  that  the  contract  was  re- 
scinded, Parke,  B.,  said :  ^  "  We  do  not  think  that  this  plea  was  proved 
by  the  evidence.  The  parties  never  meant  to  rescind  the  old  agreement 
absolutely,  which  the  plea,  we  think,  imports.  If  a  new  valid  agree- 
ment substituted  for  the  old  one  before  breach  would  have  supported 
the  plea  we  need  not  inquire ;  for  the  agreement  was  void,  there  being 
neither  note  in  writing  nor  part  payment,  nor  delivery  nor  acceptance 
of  part  or  all."  And  he  adds :  "  This  was  decided  by  the  cases  of  Stead 
V.  Dawber "  and  Marshall  v.  Lynn." '  As  to  the  cases  cited  from  East, 
too  much  importance  has  been  attached  to  them.  The  first  case^ 
amounts  to  no  more  than  this :  that  the  court  was  bound  to  construe 
the  contract  before  it  without  regard  to  the  stamp  ;  and  having  done 
so,  then  to  see  how  the  Stamp  Acts  operated  upon  it.  In  the  second 
case '  it  was  held  that,  although  the  Stamp  Acts  operated  to  prevent 
the  plaintiff  from  recovering  upon  the  pohcy  as  altered,  that  circum- 
stance could  not  enable  him  to  recover  upon  it  in  its  original 
form,  when  he  had  himself  consented  to  the  alteration  of  the  written 
words. 
Blackbuen,  Melloe,  Montague  Smith,  and  Lush,  JJ.,  concurred. 

Judgment  affirmed. 

1  11  Q.  B.  702.  2  11  Q.  B.  713.  3  3  Q.  b.  627 ;  see  11  Q.  B.  723. 

*  10  Ex.  823,  23  L.  J.  (Ex.)  310.  5  10  Ex.  at  p.  332. 

6  10  Ad.  &  E.  57.        1  6  M.  &  W.  109.  «  HUl  v.  Patton,  8  East,  373. 
9  French  v.  Patton,  9  East,  351. 
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WILKINSON  V.  EVANS. 
In  the  Common  Pleas,  May  8,  1866. 

[Reported  in  Law  Reports,  1  Common  Pleas,  407.] 

This  was  an  action  brought  to  recover  the  price  of  certain  cheese. 

The  case  was  tried  by  writ  of  trial  before  the  under-sheriff  of  the 
county  of  Chester,  when  it  appeared  that  the  defendant  had  verbally 
ordered  of  the  plaintiff  twent}'-five  Dutch  cheeses  and  some  candles. 
The  plaintiff  sent  the  goods,  and  also  an  invoice  of  them  in  the  usual 
form.  The  defendant  refused  to  take  the  goods  in  when  they  arrived, 
and  returned  the  invoice  to  the  plaintiff,  with  the  following  note  writ- 
ten on  the  back  of  it :  — 

The  cheese  came  to-day ;  but  I  did  not  take  them  in,  for  they  were  very  badly 
crushed :  so  the  candles  and  the  cheese  is  returned.  You  seem  to  think  that  I 
complain  without  cause ;  so  now  you  will  be  able  to  see  them  as  they  are.  I  was 
glad  to  find  it  is  the  first  complaint  you've  had  from  seven  counties.  I  hope  it 
win  be  the  last.     I  am  sure  it  will  be  the  last  for  me. 

Yours  truly,  T.  Evans,  Orocer,  Welshpool. 

The  plaintiff  agreed  to  take  back  the  candles,  and  brought  this  action 
for  the  price  of  the  cheese,  which  was  less  than  £10. 

The  plaintiff's  attorney  having  written  to  the  defendant  to  ask  for 
payment  of  the  goods,  the  defendant  sent  the  following  answer :  — 

Sir,  —  Yours  this  morning  to  hand,  in  which  you  requested  payment  for  cheese. 
I  have  to  inform  you  that  I  have  nothing  at  all  to  do  with  it.  The  cheese  and 
candles  were  in  a  very  bad  condition,  and  the  candles  he  consented  to  take  back ; 
so  if  the  company  signed  for  the  cheese  in  good  condition,  it  is  very  likely  they 
will  allow  the  damage  without  suing  them :  but  I  don't  think  they  would  sign  for 
those  in  good  condition,  as  they  seemed  to  have  very  old  crushes ;  some  of  the 
openings  were  quite  green.  As  for  you  to  sue  the  company  in  my  name,  you 
may  do  so  if  you  think  proper ;  but  you  must  bear  in  mind  that  I  will  not  be  any 
thing  towards  the  cost,  and  if  summoned  for  witness  I  must  have  my  expenses 
paid.  Had  they  been  sent  by  canal  as  I  ordered  them,  they  would  not  have  been 
damaged ;  that  is,  if  they  would  receive  them  in  good  condition.  I  e.Npect  that 
he  has  the  cheese  in  his  warehouse,  for  I  never  received  any  notice  from  the  com- 
pany. Yours  truly, 

Thomas  Evans,  Orocer,  &c.,  Welshpool. 

The  plaintiff  was  nonsuited  on  the  ground  that  there  was  no  suffi- 
cient memorandum  in  writing  within  the  meaning  of  the  Statute  of 
Frauds. 
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Morgan  Lloyd  having  obtained  a  rale  for  a  new  trial, 
Mclntyre  shewed  cause.  The  memorandum  must  be  a  memoran- 
dum of  the  bargain,  and  shew  on  the  face  of  it  that  a  bargain  has  been 
made.  In  Bailey  v.  Sweeting  ^  the  letter  stated  that  the  goods  had  been 
bought,  and  what  were  the  terms  of  the  bargain :  here  it  is  nowhere 
stated  that  there  was  any  bargain  at  all;  for  the  invoice  is  only 
a  statement  of  the  price  of  the  goods  if  they  are  sold,  and  is  never 
iatended  to  indicate  that  the  goods  are  sold.  The  form  is  the  same  if 
the  goods  are  only  sent  on  approval ;  and  the  note  oh  the  back,  even  if 
it  can  be  connected  with  the  invoice,  only  says  that  the  goods  therein 
mentioned  were  returned,  but  does  not  say  whether  they  had  been 
bought  or  sent  on  approval.  There  is  in  fact  no  admission  anywhere 
that  there  ever  was  a  complete  contract.  In  Richards  v.  Porter  '^  and 
Cooper  V.  Smith  '  the  memorandum  was  held  insufficient,  though  a  let- 
ter was  written  by  the  defendant  saying  that  he  rejected  them  because 
they  did  not  come  in  time.  The  note  on  the  back  of  the  invoice 
implies  that  it  was  a  term  in  the  contract  that  the  cheeses  should  be 
dehvered  in  good  condition,  just  as  much  as  the  letters  in  the  above 
cases  implied  that  it  was  a  teim  in  the  contract  that  the  goods  should 
be  delivered  within  a  given  time.  In  Smith  v.  Surman  *  the  letter 
signed  by  the  defendant  stated  that  the  goods  were  rejected  because 
they  were  bad  in  quality,  and  it  was  held  nt)t  to  satisfy  the  statute. 
From  the  letter  by  the  defendant  to  the  plaintiff's  attorney  it  would 
appear  that  it  was  a  term  of  the  contract  that  the  goods  should  be  sent 
by  canal. 

Morgan  Lloyd,  in  support  of  the  rule.  The  invoice  contained  all 
the  terms  of  the  bargain,  and  if  that  had  been  signed  by  the  defendant 
there  could  have  been  no  dispute.  The  fact  that  the  defendant's  signa- 
ture is  on  the  back  cannot  make  any  difference.  He  speaks  too  of  the 
cheese  which  must  mean  that  mentioned  in  the  invoice.  The  case  of 
Bailey  v.  Sweetjng  is  in  point :  there  the  defendant  wrote  a  letter  com- 
plaining that  the  glass  was  broken ;  here  the  defendant  com2)lains  that 
the  cheese  is  crushed.  In  the  other  cases  cited  the  letters  imply  that 
there  was  an  additional  term  in  the  contract  as  to  time  or  quality  not 
admitted  by  the  plaintiff;  if  they  do  not,  those  cases  are  overruled  by 
Bailey  v.  Sweeting.^  The  letter  written  by  the  defendant  to  the  plain- 
tiff's attorney  was  long  subsequent  to  the  transaction,  and  cannot 
affect  the  rights  of  the  plaintiff. 

Eelb,  C.  J.    I  think  this  rule  should  be  made  absolute.     The  con- 
tract in  this  case  was  made  by  word  of  mouth,  and  consisted  simply  in 
■  an  order  for  some  grocery,  containing  no  specification  as  to  quality  or 
any  other  matter.     The  question  is  whether  there  was  any  memoran- 

1  9  C.  B.  (n.  s.)  843,  80  L.  J.  (C.  P.)  150.  2  6  B.  &  C.  437. 

s  15  East,  103.  4  9  B.  &  C.  561. 
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dum  in  writing  of  this  verbal  contract.  There  is  an  invoice  of  the 
goods  from  the  seller  to  the  buyer ;  and  on  the  back  of  it  is  a  letter 
signed  by  the  buyer,  which  says,  "  The  cheese  cam*  to-day,  but  I  did 
not  take  them  in  for  they  were  very  badly  crushed."  I  think  that  is 
some  evidence  that  the  invoice  contained  all  the  stipulations  of  the 
contract,  and  that  the  objection  of  the  defendant  was  not  to  the  plain- 
tiff's statement  of  the  contract,  but  to  that  which  had  taken  place  in 
tlio  performance  of  the  contract,  namely,  the  crushing  of  the  cheeses. 
I  am  confirmed  in  this  view  by  the  letter  of  the  defendant  to  the  plain- 
tiff's attornej',  because  he  says  that  if  the  goods  had  been  sent  by  the 
canal  they  would  not  have  been  crushed,  and  makes  no  objection  to 
the  terms  of  the  contract.  I  think  the  direction  to  send  them  by  the 
canal  was  not  a  part  of  the  contract,  but  only  an  order  given  subse- 
quently as  to  the  mode  of  carrying  it  out.  The  case  therefore  falls 
directly  within  the  authority  of  Bailey  v.  Sweeting.^  The  cases  which 
have  been  referred  to,  in  which  an  invoice  has  been  sent  and  a  letter 
written  afterwards  recognizing  it,  but  the  two  have  been  held  not  to 
constitute  a  memorandum  within  the  Statute  of  Frauds,  are  all  distin- 
guishable on  the  ground  that  in  all  of  them  the  letter  stated  that  the 
contract  contained  a  term  not  stated  in  the  invoice.  In  Richards  v. 
Porter  ^  and  Cooper  v.  Smith  '"  the  tei-m  was  that  the  goods  should  he 
delivered  within  a  given  time ;  in  Smith  v.  Surman '  that  they  should 
be  sound  and  in  good  condition.  It  is  clear  that  two  writings  alleging 
two  different  contracts  can  never  together  form  a  memorandum  in  writ- 
ing of  the  bargain ;  but  in  this  case  there  is  no  such  variance. 

Byles,  J.  I  am  of  the  same  opinion.  I  cannot  doubt  that  if  the 
defendant  had  written  on  the  invoice,  "  Bought  as  within  mentioned," 
and  signed  it,  it  would  have  been  sufficient.  N"o  doubt  there  is  an 
implied  term  in  the  contract  that  the  cheese  should  be  in  good  condi- 
tion, but  it  is  an  implied  term  and  not  an  express  one.  My  only  doubt 
has  been  whetlier  the  memorandum  on  the  back  sufficiently  identified- 
the  goods  mentioned  in  it  with  those  in  the  invoice  ;  but  it  is  the  cheese 
anil  tlic  candles,  which  I  think  is  the  same  as  this  cheese  and  these 
candles,  and  must  refer  to  those  in  the  invoice  on  the  back  of  which 
the  words  are  written.  If  the  writings  can  be  connected  without 
extraneous  evidence,  it  is  sufficient ;  and  then  according  to  Bailey  v. 
Sweeting  the  fact  that  one  of  them  contains  an  attempt  to  repudiate 
the  bargain  makes  no  difference. 

Keatixci,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  the 
efiect  of  this  document  is  the  same  as  if  it  had  said  I  bought  of  you  at 
the  within  price  the  goods  mentioned,  but  they  have  not  been  sent  to 
me  in  proi)er  condition.  I  have  not  heard  any  thing  suggested  as  a 
term  of  the  real  contract  not  contained  in  the  invoice. 
.     1  9  C.  B.  (n.  s.)  843,  30  L.  J.  (C.  P.)  150. 

2  6  B.  &  C.  437.  3  15  East,  103.  ■"  9  B.  &  C.  561. 
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Montague  Smith,  J.  I  am  of  the  same  opinion.  I  think  the  letter 
refers  to  the  invoice  and  recognizes  the  terms  of  it.  It  is  a  complaint 
that  the  contract  contained  in  the  invoice  has  not  been  complied  with, 
hut  an  implied  term  in  it  broken.  In  Cooper  v.  Smith  ^  the  letter  com- 
plained that  the  flour  was  not  sent  within  the  agreed  time,  and  then 
Lord  Ellenborough  says  it  falsifies  the  parol  contract  proved  by  the 
plaintiif,  which  had  no  term  as  to  the  time,  and  so  contradicts  the  con- 
tract and  cannot  be  a  memorandum  of  it.  Mule  absolute. 


VANDENBERGH  v.   SPOONER. 

In  the  Exchequer,  June  12,  1866. 

[Reported  in  Law  Reports,  1  Exchequer,  316.] 

This  was  an  action  for  goods  bargained  and  sold,  tried  before  Bram- 
well,  B.,  at  the  sittings  at  Westminster  in  last  Hilary  term.  The 
plaintifi"  had  purchased  at  a  sale  of  wreck  a  quantity  of  marble  :  this 
the  defendant  agreed  to  buy,  but  afterwards  repudiated  his  bargain 
and  refused  payment.  The  value  of  the  goods  was  above  £10,  and  the 
only  note  or  memorandum  of  the  contract  in  writing  signed  by  the 
defendant  was  as  follows :  "  D.  Spooner  agrees  to  buy  the  Avhole  of 
the  lots  of  marble  purchased  by  Mr.  Yandenbergh,  now  lying  at  the 
Lyme  Cobb,  at  Is.  per  foot.     (Signed)  D.  Spooner." 

Evidence  was  also  given  to  the  effect  that,  after  the  defendant  had 
signed  this  document,  he  wrote  out  what  he  alleged  to  be  a  copy  of  it, 
which  at  his  request  the  plaintiff",  supposing  it  to  be  a  genuine  copy; 
signed.  This  was  in  the  following  words :  "  Mr.  J.  Vandenbergh  agrees 
to  sell  to  W.  D.  Spooner  the  several  lots  ©f  marble  purchased  by  him, 
now  lying  at  Lyme,  at  Is.  the  cubic  foot,  and  a  bill  at  one  month. 
(Signed)  Julius  Vandenbergh."  The  jury  however  were  of  opinion 
that  the  first  document  stated  the  contract  actually  made,  and  found  a 
verdict  for  the  plaintiff"  for  £35,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit  on  the  ground  (amongst  others)  that  there 
was  no  sufficient  note  or  memorandum  of  the  contract  within  the 
Statute  of  Frauds. 

■Earslake,  Q.  C,  having  obtained  a  rule  accordingly. 

May  22,  Huddleston,  Q.  C,  and  Mamien,  shewed  cause.  To  make 
a  document  a  sufficient  note  or  memorandum  of  a  contract  within  the 
Statute  of  Frauds,  it  is  only  necessary  that  .t  should  shew  with  reason- 
able clearness  and  certainty  the  parties  to  and  the  subject-matter  of 

1  15  East,  103. 
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the  contract,  and  should  be  signed  by  the  party  to  be  charged.  Bailey 
V.  Sweeting,^  Sari  v.  Bourdillon.'^  Now  in  this  case  it  is  clear  that  the 
plaintiff's  name  is  mentioned  ;  and  the  only  question  is,  whether  from 
that  mention  it  can  be  infeiTed  that  he  is  the  seller.  The  case  is  there- 
fore not  within  the  decision  in  Williams  v.  Lake,^  where  the  plaintiff 
was  not  mentioned  at  all  in  the  guaranty,  and  the  guaranty  was  in 
fact  intended  to  be  given  to  a  different  person :  in  substance  that  case 
was  an  attempt  to  make  an  ordinary  contract  transferable.  The  words 
however  there  used  b^  Hill,  J.,  are  applicable :  it  is  sufficient  if  the 
essentials  of  the  contract  appear  by  a  reasonable  construction  of  the 
document.  It  is  a  reasonable  construction  of  this  document  that  Van- 
denbergh  is  the  seller ;  for  being  stated  in  it  to  have  purchased  the 
marble,  he  must  be  presumed  still  to  be  the  owner  of  it,  and,  as  the 
only  person  entitled  to  sell,  to  be  the  person  actually  selling. 

[Bea.mwell,  B.  Suppose  a  contract  were  signed  in  this  form:  I 
agree  to  give  £100  for  the  brown  horse,  bred  by  A.  B.,  would  that  be 
evidence  of  a  contract  with  A.  B.  to  buy  the  horse  ?] 

No:  because  from  the  nature  of  the  subject-matter  that  description 
would  be  given  of  a  horse  not  with  any  reference  to  its  present  owner, 
but  as  an  indication  of  its  probable  qualities ;  but  there  is  no  such 
reason  for  describing  goods  by  reference  to  their  purchaser.  It  may  be 
inferred  therefore  by  a  reasonable  intendment  that  the  person  described 
as  having  purchased  the  goods  is  the  seller. 

[BRAjnvELL,  B.  If  the  word  "intendment"  were  substituted  for 
"construction,"  in  the  judgment  of  Hill,  J.,  it  would  be  more  in  your 
favor:  it  maybe  sh]-ewdly  guessed  that  the  plaintiff  was  the  purchaser, 
but  that  is  conjecture,  and  not  construction.] 

All  that  is  meant  by  Hill,  J.,  is  that  you  must  be  able  fairly  to  collect 
the  essentials  of  the  contract  fi-om  the  document.  A  bill  given  by  A., 
headed  "  A.  to  B.,"  and  enixmerating  the  goods  and  stating  the  price, 
would  satisfy  the  statute,  and  would  bind  A.,  if  A.'s  name  had  been 
written  or  printed  by  him  'or  by  his  authority.  But  if  it  does  not 
appear  from  the  document  itself  who  is  the  seller,  the  surrounding 
circumstances  may  be  looked  at  to  shew  that  the  seller  is  the  person 
mentioned  in  it ;  and  a  conclusive  circumstance  here  is  the  paper 
signed  by  the  plaintiff.     Macdonald  v.  Longbottom.* 

ICarsIakc,  Q.  C,  and  Kinrjilon,  in  support  of  the  rule.  It  is  clear 
that  the  plaintiff  is  not  mentioned  as  seller  in  the  document,  and  it  is 
only  by  importing  knowledge  of  the  circumstances  that  the  inference 
that  he  is  seller  can  be  arrived  at.  But  the  case  cited  is  no  authority 
for  ascertaining  the  seller  by  extrinsic  evidence,  where  no  one  is  named  . 

1  9  C.  B.  (n.  s.)  843,  30  L.  J.  (C.  P.)  150. 

2  1  C.  B.  (n.  s.)  188,  26  L.  J.  (C.  P.)  78. 

3  2E.  &E.  349,  29  L.  J.  (Q.  B.)  1. 

4  1  E.  &  E.  987,  29  L.  J.  (Q.  B.)  256. 
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as  seller,  but  only  for  identifying  the  person  or  the  thing  named  or 
described  with  the  person  or  thing  intended.  Further,  the  document 
signed  by  the  plaintiff  is  no  part  of  the  document  signed  by  the  de- 
fendant, nor  is  referred  to  in  it ;  and  the  jury  have  found  that  it  does 
not  represent  the  real  contract.  Boydell  v.  Drummond.^  The  admis- 
sion of  extrinsic  evidence  could  not  be  justified  on  any  principle  that 
would  not  justify  admitting  proof  by  parol  of  the.  whole  contract,  of 
which  the  statute  requires  written  evidence :  the  circumstance  required 
is  the  very  circumstance  that  the  plaintiff  was  a  party  to  the  contract. 
The  contention  of  the  other  side  would  as  justly  apply  to  shewing  the 
seller,  when  his  name  was  not  mentioned  at  all  in  the  document;  for 
here  the  plaintiff  is  not  mentioned  as  seller,  but  his  name  is  introduced 
as  part  of  the  description  of  the  goods.  It  would  be  equally  open  to 
John  Smith  to  prove  that  he  was  the  seller,  and  there  would  be  noth- 
ing in  the  document  to  contradict  it.  The  case  is  therefore  entirely 
within  the  decision  in  Champion  v.  Plummer ; "  and  the  words  there 
used  by  Mansfield,  C.  J.,  apply :  "  How  can  that  be  said  to  be  a  contract, 
or  a  memorandum  of  a  contract,  which  does  not  state  who  are  the 
contracting  parties  ?  "  They  also  cited  Blackburn,  Contr.  of  Sale,  p. 
54.  Cicr.  adv.  vult. 

The  judgment  of  the  court  (Poli,ook,  C.  B.,  Mabtiist,  Beamwbll, 
and  Chajtneli,,  BB.)  was  delivered  by 

Bkamwell,  B.  The  question  we  have  had  to  consider  in  this  case 
is  whether  the  document  relied  on  by  the  plaintiff  was  a  sufficient  note 
or  memorandum  in  writing  to  bind  the  defendant  under  §  17  of  the 
Statute  of  Frauds.  The  document  was  signed  by  the  defendant,  and 
was  in  the  following  terms  :  "  D.  Spooner  agrees  to  buy  the  whole  of 
the  lots  of  marble  purchased  by  Mr.  Vandenbergh,  now  lying  at  the 
Lyme  Cobb,  at  Is.  per  foot."  Can  the  essentials  of  the  contract  be 
coUeoted  from  this  document  by  means  of  a  fair  construction  or  reason- 
able intendment  ?  We  have  come  to  the  conclusion  that  they  cannot, 
inasmuch  as  the  seller's  name  as  seller  is  not  mentioned  in  it,  but 
occurs  only  as  part  of  the  description  of  the  goods. 

Maetin,  B.  I  am  not  well  satisfied  as  to  what  is  the  real  meaning 
of  the  document,  but  I  am  not  prepared  to  differ  from  the  rest  of  the 
court.  Mule  absolute. 

1  11  East,  142.  2  1  B.  &  P.  (N.  E.)  252,  254. 
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NEWELL   V.  RADFORD. 

In  the  Common  Pleas,  Noyembee  5,  1867. 

[Reported  in  Law  Reports,  3  Common  Pleas,  52.] 

Declaration  for  non-delivery  of  32  sacks  of  flour. 

Plea,  non  assumpdt. 

The  case  was  tried  before  Kelly,  C.  B.,  at  Merionethshire  summer 
assizes,  when  it  was  proved  that  the  plaintiff  was  a  baker,  and  the 
defendant  a  flour  dealer;  and  that  John  "Williams,  a  duly  authorized 
agent  of  the  defendant,  had  called  on  the  plaintiff  and  solicited  orders, 
and  had  made  the  following  entry  in  one  of  the  plaintiff's  books :  — 

Mr.  Newell,  32  sacks  culasses  at  39s.,  280  lbs.,  to  wait  orders. 

John  Wiluams. 
June  8. 

The  plaintiff  subsequently  gave  orders  for  the  delivery  of  part  of 
the  flour ;  but  the  defendant  refused  to  deliver  it.  A  correspondence 
was  put  in,  which  had  taken  place  subsequently  to  the  purchase 
between  the  plaintiff  and  defendant  respecting  the  delivery  of  the  flour. 

A  verdict  was  found  for  the  plaintiff  for  £20,  and  leave  was  reseiwed 
to  the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict  on  the  ground 
that  there  was  no  sufiicient  memorandum  of  the  contract  to  satisfy 
the  Statute  of  Frauds. 

J.  A.  Susgull  nio^'ed  for  a  rule  pursuant  to  the  leave  reserved. 

The  written  memorandum  must  shew  distinctly  all  the  particulars 
of  the  contract  in  order  to  satisfy  the  Statute  of  Frauds,  and  parol 
evidence  is  not  admissible  to  explain  any  part  of  the  contract  which  is 
left  in  doubt.  Here  it  is  imjiossible  to  tell  from  the  memorandum 
which  of  the  parties  was  the  buyer  and  which  the  seller,  and  it  is 
therefore  insufiicient.  The  case  of  Vandenbergh  v.  Spooner  ^  is  a 
direct  authority  that  such  a  memorandum  is  insufiicient. 

[Byles,  J.  Here  there  is  more  than  the  mere  memorandum;  for 
there  is  evidence  that  the  plaintiff  was  a  baker,  who  would  therefore 
require  flour,  and  the  defendant  a  person  who  was  in  the  habit  of 
selling  it.  In  Vandenbergh  v.  Spooner  there  was  no  evidence  that  the 
plaintiff  was  a  dealer  in  marble.] 

That  e^■idence  is  parol,  and  therefore  not  admissible :  it  must  appear 
from  the  writing  itself  who  is  the  buyer  of  the  goods. 

[Keating,  J.,  referred  to  Sari  v.  Bourdillon.^] 

In  that  case  the  book  had  the  title  "  order-book,"  and  the  plaintiff's 
name  written  in  it ;  and  it  appeared  therefore  from  the  written  docu- 
1  Law  Eep.  1  Ex.  316.  2  1  C.  B.  (n.  s.)  188,  26  L.  J.  (C.  P.)  78. 


SECT.    VI.]  NEWELL   V.   RADFORD.  535 

ment  itself  that  the  plaintiffs  were  reoei^dng  the  order.  In  this  case 
it  is  not  shewn  what  was  the  nature  of  the  plaintiff's  book  in  which 
the  entry  was  made. 

[BoYiiiL,  C.  J.  The  surrounding  circumstances  are  always  admis- 
sible to  explain  any  ambiguity  in  the  written  contract.  In  Spicer  v. 
Cooper^  parol  evidence  was  admitted  to  shew  that  the  price  of  £5 
mentioned  in  the  memorandum  meant  by  the  custom  of  the  trade 
£5  per  cwt. 

WiLLES,  J.  Macdonald  v.  Longbottom^  is  a  still  stronger  case. 
There  parol  evidence  was  admitted  to  shew  that  "  your  wool "  included 
wool  bought  of  other  farmers  besides  that  which  came  from  the  plain- 
tiff's own  sheep.] 

The  same  argument  would  have  applied  in  Vandenbergh  v.  Spooner, 
and  that  case  was  cited ;  but  the  Court  of  Exchequer  held  extrinsic 
evidence  inadmissible.  Williams  v.  Lake  ^  was  a  case  before  Vanden- 
bergh V.  Spooner,  and  to  a  similar  effect.  There  the  name  of  the  per- 
son to  whom  a  guaranty  was  given  was  not  mentioned  in  the  written 
memorandum,  and  it  was  held  to  be  insufficient.  The  correspondence 
is  not  such  that  the  contract  could  be  gathered  from  it  within  the 
authority  of  the  cases,  and  it  makes  no  reference  to  the  written  memo- 
randum. 

BovTXL,  C.  J.  *In  this  case  it  is  not  disputed  that  the  signature  of 
the  agent  Williams  would  be  sufficient  to  bind  the  defendant,  but  it  is 
contended  that  the  written  memorandum  does  not  sufficiently  shew 
which  of  the  parties  was  the  buyer.  At  first  sight  this  indeed  might 
not  appear  quite  clear,  except  to  a  man  in  the  trade ;  but  it  has  always 
been  held  that  you  may  prove  what  the  parties  would  have  understood 
to  be  the  meaning  of  the  words  used  in  the  memorandum,  and  that  for 
this  purpose  parol  evidence  of  the  surrounding  circumstances  is  admis- 
sible ;  and  the  cases  of  Macdonald  v.  Longbottom  ^  and  Spicer  v.  Cooper ' 
are  authorities  to  that  effect.  In  this  case  it  was  shewn  that  the  plain- 
tiff was  a  baker,  and  that  the  defendant  was  a  dealer  in  flour  which 
the  plaintiff  would  require  for  his  trade ;  and  looking  at  the  nature  of 
the  entry  in  relation  to  those  facts,  I  think  there  can  be  no  reasonable 
doubt  that  it  was  a  sale  from  the  defendant  to  the  plaintiff.  If  how- 
ever there  were  any  doubt,  looking  at  the  entry  alone,  it  is  set  at  rest 
by  the  two  letters  which  passed  between  the  plaintiff  and  defendant, 
which  sufficiently  identify  the  contract,  and  in  which  the  relative  posi- 
tions of  the  parties  as  buyer  and  seller  is  distinctly  stated. 

WiLLBs,  J.     I  am  of  the  same  opinion.     If  the  case  of  Vandenbergh 

»  1  Q.  B.  424. 

M  E.  &  E.  977,  28  L.  J.  (Q.  B.)  293;  in  error,  1  E.  &  B.  987,  29  L.  J.  (Q.  B.) 
256. 
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V.  Spooner  ^  had  been  in  point,  we  should  have  granted  a  rule,  and  per- 
haps made  it  absolute,  leaving  the  parties  to  take  the  opinion  of  the 
Court  of  Exchequer  Chamber.  I  think  however  that  case  is  distin- 
guishable. I  own  I  have  considerable  difficulty  in  understanding  that 
case ;  but  if  I  do  so  rightly,  it  amounts  to  this,  that  a  written  agreement, 
"  A.  agrees  to  buy  B.'s  horse  for  £10,"  is  not  sufficient  to  satisfy  the 
Statute  of  Frauds,  because  it  cannot  be  inferred  by  reasonable  intend- 
ment that  B.  is  the  seller.  I  cannot  help  observing  that  that  seems  to 
be  an  extreme  case.  The  present  however  does  not  come  within  its 
authority,  because  there  was  a  regular  entry  by  the  defendant's  agent 
in  the  plaintiff's  book  describing  what  was  to  be  sold,  and  the  defend- 
ant was  proved  to  be  a  person  who  sold  such  goods,  and  the  plaintiff  a 
person  who  would  require  to  purchase  such  goods  for  the  pui-pose  of 
his  trade.  Taking  therefore  the  entry  in  connection  with  those  circum- 
stances, I  think  it  sufficiently  appears  from  it  who  was  the  buyer  and 
who  the  seller  of  the  goods.  There  was  moreover  a  correspondence 
which  seems  to  be  sufficiently  connected  with  the  entry  to  be  avaUahle 
if  necessary,  and  from  which  the  relation  of  the  jiarties  as  buyer  and 
seller  clearly  appears. 

Byles,  J.  I  am  of  the  same  opinion.  Mr.  Russell  has  assumed  that 
the  words  "Mr.  Newell"  are  in  the  nominative  case,  but  that  would 
not  make  sense.  I  think  it  would  be  reasonably  clear  that  they  were 
in  the  oblique  ease,  even  if  the  memorandum  had  been  on  a  loose  slip 
of  paper ;  but  all  doubt  is  removed  by  the  fact  that  it  is  au  entry  in  the 
plaintiff's  book.  But,  further,  evidence  of  surrounding  facts  is  admis- 
sible to  explain  the  memorandum,  as  e\'idence  has  been  held  admissible 
to  settle  the  meaning  of  the  price  or  of  the  quantity  of  goods  sold 
mentioned  in  a  memorandum  (Macdonald  v.  Longbottom  ^),  and  even  to 
add  a  new  party  as  principal ;  and  the  evidence  in  this  case  shews  that 
the  occujiations  of  the  parties  were  respectively  such  as  to  be  consist- 
ent only  with  the  plaintiff  being  the  buyer  of  the  goods.  There  is  this 
distinction  from  the  case  of  Vandenbergh  v.  Spooner :  i  the  parol  evi- 
dence which  was  there  tendered  was  not  to  shew  the  surrounding  cir- 
cumstances or  the  position  of  the  plaintiff  as  a  dealer  in  marbles,  but 
that  the  parties  had  expressed  the  contract  also  in  other  words,  and 
so  to  vary  the  terms  of  the  contract  itself.  I  entirely  concur  in  the 
observations  of  the  Lord  Chief  Justice  and  my  brother  Willes. 

Keating,  J.  I  am  of  the  same  opinion.  I  think  it  is  impossible  to 
look  at  the  entry  without  seeing  that  it  is  a  contract  between  Newell 
and  Williams  with  relation  to  the  flour.  Then  it  is  said  that  it  cannot 
be  ascertained  from  the  memorandum  which  is  the  buyer  and  which 

1  Law  Eep.  1  Ex.  316. 

2  1  E.  &  E.  977,  28  L.  J.  (Q.  B.)  293;  in  error,  1  E.  &  E.  987,  29  L.  J.  (Q.  B.) 
256.  ' 
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the  seller ;  but  we  may  look  at  the  surrounding  circumstances,  and  it 
appears  that  the  entry  is  in  the  plaintiflf's  book,  and  that  he  is  a  baker, 
and  that  Williams  was  the  agent  of  the  defendant,  who  is  a  flour  mer- 
chant. I  think  therefore  it  is  clear,  even  without  the  correspondence, 
what  was  the  relation  of  the  parties  to  each  other ;  and  if  that  be 
referred  to,  it  leaves  no  doubt  whatever  on  the  case. 

Huk  refused. 


MERRITT   AND   MERRITT   v.    CLASON". 

Supreme  Court  op  New  York,  January  Term,  1815. 

[Reported  in  12  Johnson,  102.] 

This  was  an  action  of  assumpsit  tried  at  the  Hew  York  sittings  in 
April  last  before  Mr.  Justice  Yates. 

John  Townsend,  a  witness  for  the  plaintiffs,  testified  that  he  was  a 
broker,  and  was  employed  by  the  defendant  to  purchase  rye.  On  the 
18th  of  February,  1812,  he  applied  to  Isaac  Wright  &  Son,  the  agents 
of  the  plaintiffs  in  ITew  York,  and  agreed  to  purchase  of  them  10,000 
bushels  of  rye  at  $1  per  bushel,  and  they  authorized  him  to  sell  the 
same  to  the  defendant  on  the  terms  agreed  on ;  the  witness  informed 
the  defendant  of  the  terms  of  sale,  and  was  directed  by  him  to  make 
the  purchase  accordingly.  The  witness  then  went  to  Wright  &  Son 
and  closed  the  bargain  with  them  as  agents  of  the  plaintiffs,  and  in 
their  presence  wrote  in  his  memorandum  book  with  a  lead-pencil  as 
follows :  "  February  18th,  bought  of  Daniel  &  Isaac  Merritt  (the  plain- 
tiffs), by  Isaac  Wright  &  Son,  10,000  bushels  of  good  merchantable 
rye  at  $1  per  bushel,  deliverable  in  the  last  ten  or  twelve  days  of  April 
next  alongside  any  vessel  or  wharf  the  purchaser  may  direct,  for  Isaac 
Clason  of  New  York,  payable  on  delivery."  All  the  other  memoranda 
in  the  same  book  were  written  with  a  lead-pencil.  Soon  after  the  pur- 
chase was  thus  completed  the  witness  informed  the  defendant  of  it, 
but  did  not  give  him  a  copy  of  the  memorandum. 

The  plaintiffs  repeatedly  tendered  the  rye  to  the  defendant  according 
to  the  terms  of  the  agreement,  particularly  on  the  14th  and  30th  days 
of  April,  and  the  defendant  refused  to  accept  and  pay  for  it.  On  the 
1st  of  May  the  plaintiffs  addressed  a  letter  to  the  defendant,  giving  him 
notice  that,  unless  he  received  and  paid  them  for  the  rye  according  to 
the  contract,  they  should,  on  Tuesday  (the  4th  of  May)  at  noon,  cause 
the  same  to  be  sold  at  public  auction  at  the  Tontine  coffee-house,  and 
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holfl  him  accountable  for  the  deficiency,  if  it  should  sell  for  less 
than  the  price  mentioned  in  the  contract,  and  the  expenses.  The 
defendant  continuino;  to  refuse  to  receive  the  rye  or  to  pay  for  it,  it 
was  according  to  the  notice  sold  at  public  auction,  and  the  present  suit 
was  brought  to  recover  the  difference  between  the  net  proceeds  of  such 
sale  and  the  contract  price. 

A  verdict  was  taken  for  the  plaintifis,  subject  to  the  opinion  of  the 
court  on  a  case  containing  the  facts  above  stated,  and  which  either 
party  was  to  be  at  liberty  to  turn  into  a  special  ^-erdict. 

Wells,  for  the  plaintiflfs.  The  points  in  this  cause  have  been 
repeatedly  discussed  and  settled.  Townsend  the  broker  acted  as  the 
agent  of  both  parties ;  as  such  agent  he  was  competent  to  make  a  eon- 
tract  obligatory  on  both.  It  is  distinctly  stated  that  he  was  an  agent 
for  both  parties ;  besides  he  was  a  broker,  and  as  such  is  the  agent  of 
both. 

To  make  the  contract  valii.l  within  the  Statute  of  Frauds  it  is  not 
necessary  that  the  writing  should  be  actually  signed  by  the  party  or 
his  agent.  Signing  does  not  ex  vi  terrniiii  mean  that  the  name  of  the 
party  should  be  subscribed.  It  is  enough  if  the  contract  be  in  writing 
and  authenticated  by  him.  The  name  may  be  at  the  top  or  in  any 
part  of  the  contract  or  instrument.  In  Wright  v.  Dannah  ^  the  distinc- 
tion is  made  between  a  memorandum  made  by  one  of  the  parties  and 
assented  to  by  the  other  and  a  memorandum  made  by  a  third  person. 
The  written  memorandum  in  this  case  contained  every  thing  that  was 
necessar)'  to  shew  the  contract  between  the  ]>arties.  No  parol  evi- 
ilence  was  requisite  to  explain  their  intention  or  the  terms  of  the  agree- 
ment. This  is  the  true  test  of  the  validity  of  a  contract  under  the 
Statute  of  Frauds.     The  authority  of  the  agent  need  not  be  in  writing. 

HiilJiriii,  contra.  How  a  person  can  be  the  agent  of  both  parties  is 
not  easy  to  comprehend.  An  auctioneer  is  no  further  the  agent  of  the 
purchase)-  than  to  put  down  his  bid.  A  broker,  if  he  is  agent  for  the 
vend(jr,  is  bound  to  sell  for  the  highest  price;  if  he  is  agent  for 
the  buyer,  it  is  his  duty  to  purchase  at  the  lowest  price  that  can  be 
obtained.  He  is  in  such  case  acting  in  two  distinct  characters,  having 
distinct  duties  to  perform  in  direct  opposition  to  each  other.  The 
English  courts  have  proceedcil  on  erroneous  principles  in  regard  to 
this  subject. 

Again,  as  to  bought  and  sold  notes  as  they  are  called,  the  mere 
memorandum  in  the  broker's  book  is  not  enough.  He  must  give  a 
copy  of  the  note  to  the  buyer  and  another  to  the  seller.  Besides,  the 
place  of  delivery  is  not  mentioned  in  the  contract. 

In  Champion  v.  Plummer  ^  it  was  held  that  a  memorandum  signed  by 
the  seller  only  was  not  sufficient.     The  plaintiffs  in  this  case  were  not 
bound  ;  and  if  they  were  not,  neither  can  the  defendant  be  bound. 
12  Campb.  203.  i  IN.  R.  252. 
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In  Cooper  v.  Smith  ^  there  was  no  signature  of  either  party ;  and  the 
court  held  that  the  reading  over  the  memorandum  to  the  purchaser, 
and  his  assenting  to  it,  was  not  sufficient  to  bind  him. 

Again,  the  memorandum  in  this  case  was  written  with  a  lead-pencil. 
Is  this  such  a  writing  as  was  intended  by  the  Statute  of  Frauds  ?  If  it 
is,  then  a  writing  on  a  slate,  or  with  chalk  on  a  door  or  wall,  would  be 
a  good  memorandum  within  the  statute.  It  may  be  completely  effaced 
in  a  monient  with  a  piece  of  India  rubber,  and  another  contract  written 
in  its  place  without  the  possibility  of  detecting  the  fravid.  This  would 
not  be  the  case  if  it  were  written  with  ink.  Such  a  writing  in  pencil 
cannot  satisfy  the  object  of  this  statute.  It  is  no  better  than  tracing 
characters  in  the  sand. 

It  is  said  that  the  signature  of  the  party  is  not  requisite.  But  where 
are  the  cases  in  which  such  a  doctrine  is  to  be  found  ?  In  the  cases 
relative  to  wills  the  devise  was  written  by  the  testator,  though  not 
subscribed  by  him.  If  an  instrument  or  memorandum  is  not  written 
by  a  party,  its  not  being  signed  or  subscribed  by  him  is  evidence  that 
he  does  not  intend  it  to  be  regarded  as  his  contract.  It  would  be 
extremely  injurious  to  give  authority  to  brokers  to  bind  parties  by 
such  loose  memoranda  of  a  contract. 

D.  B.'Ogden,  on  the  same  side.  I  do  not  deny  that  according  to 
the  oases  decided  a  broker  is  to  be  considered  as  the  agent  of  both 
parties,  and  that  his  authority  need  not  be  in  writing.  But  to  make  a 
valid  agreement  within  the  Statute  of  Frauds,  the  writing  must  be 
signed  by  the  party  himself  who  is  to  be  charged,  or  by  his  authorized 
agent.  If  .the  contract  is  made  by  the  principal,  it  must  be  signed  by 
him ;  if  by  his  agent,  it  must  be  signed  by  the  agent.  I  do  not  say  it 
must  be  subscribed,  but  it  must  be  signed  in  some  part  of  the  contract. 
In  Clinan  v.  Cooke  ^  the  agreement  was  signed  by  the  agent ;  and  it 
being  shewn  that  he  was  an  agent,  his  principal  was  held  to  be  bound. 

In  all  the  cases  cited,  where  the  agreements  were  held  binding,  it 
will  be  found  that  they  were  signed  by  the  agent,  who  delivered  a  note 
of  the  bargain  and  sale.  The  point  raised  here  was  not  discussed  or 
decided  in  Bailey  v.  Ogden.^ 

Again,  it  is  worthy  of  consideration  what  sort  of  writing  was  intended 
by  the  statute,  which  was  made  to  prevent  frauds  that  might  arise  from 
trusting  to  the  memory  of  witnesses,  by  requiring  a  permanent  and 
unchangeable  evidence  of  the  contract.  A  writing  in  ink  is  indelible  ; 
or  if  effaced  and  altered,  the  'erasure  or  alteration  may  be  easily 
detected,  which  would  not  be  the  case  of  a  writing  with  a  lead-pencil. 

S.  Jones,  Jr.,  in  reply.  The  object  of  the  Statute  of  Frauds  was 
that  the  terms  of  the  contract  should  be  precise  and  certain  and  prop- 
erly authenticated.  If  these  essential  points  are  obtained,  the  statute 
pays  little  regard  to  form.  Isaac  Clason  the  purchaser,  by  Townsend 
1  15  East,  103.  2  1  Soh.  &  Lef.  22.  '  3  John.  399. 
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his  agent,  is  mentioned  in  the  memorandum,  and  that  is  a  sufficient 
signing.  It  is  not  necessary  that  the  agent  should  sign  as  agent  when 
he  puts  down  the  name  of  his  principal.  Besides,  the  agent  informed 
Clason  of  the  contract,  and  he  made  no  objection  to  it. 

The  broker  is  the  go-between  of  the  parties.  He  goes  to  the  vendor 
and  inquires  his  price ;  he  then  goes  to  the  vendee  to  know  if  he  will 
give  the  price  demanded ;  and  if  he  assents,  he  concludes  the  bargain 
with  the  vendor.  Here  is  no  conflict  of  duties.  His  agency  for  both 
parties  is  clear  and  simple.  He  is  the  means  of  communication  between 
them.  They  speak  and  act  through  him.  He  stands  indifierent 
between  them.  The  case  of  Cooper  v.  Smith  turned  on  the  sufficiency 
of  the  memorandum,  not  on  the  signing  of  the  party  or  his  agent. 

Either  party  may  demand  a  copy  of  the  memorandum  from  the 
broker.  As  to  the  danger  of  fraud  from  the  memorandum  being 
Avritten  with  a  lead-pencil,  the  same  danger  would  exist  if  it  were 
written  in  ink.  If  the  broker  were  disposed  to  be  fraudulent,  he  might 
easily  contrive  to  alter  the  agreement  or  substitute  another  in  its  place. 
But  this  danger  Avholly  ceases  where  each  party  has  a  copy  of  the  note 
or  memorandum  made  by  the  broker.  And  it  is  a  rule  of  convenience 
in  England,  but  not  an  indispensable  requisite,  that  copies  of  the  memo- 
randum should  be  delivered  to  the  parties. 

Platt,  J.,  delivered  the  opinion  of  the  court.  The  only  point  is 
whether  the  memorandum  made  by  John  Townsend  was  a  sufficient 
memorandum  of  the  contract  within  the  Statute  of  Frauds  to  bind  the 
defendant. 

It  is  objected  by  the  defendant's  counsel, — 

1.  That  tlie  memorandum  is  not  "in  writing,"  being  made  with  a 
lead-pencil  only ; 

'2.  That  it  is  not  "  signed  "  by  the  defendant  nor  by  his  agent ; 

3.  That  it  is  not  binding  on  the  defendant,  because  his  agent  did  not 
furnish  him  with  a  copy  of  it. 

I  have  no  doubt  that  the  memorandum  requu-ed  by  the  statute  may 
as  well  be  written  with  a  lead-pencil  as  with  a  pen  and  ink  ;  and  it  is 
observable  that  in  most  of  the  reported  cases  on  this  head  the  memo- 
randa were  written  with  a  lead-pencil,  and  no  counsel  until  now  has 
ever  raised  that  objection. 

I  think  it  clear  also  from  the  authorities  that  this  memorandum  was 
signed  according  to  the  statute. 

It  is  not  disputed  that  the  authorization  of  the  agent  for  such  pur- 
pose need  not  be  in  writing.  In  the  body  of  this  memorandum  the 
name  of  Isaac  Clason  the  defendant  is  written  by  his  agent  whom  he 
had  expressly  authorized  to  make  this  contract.  The  memorandum 
therefore  is  equally  binding  on  the  defendant  as  if  he  had  written  it 
with  his  own  hand ;  and  if  he  had  used  his  own  hand  instead  of  the 
hand  of  his  agent,  the  law  is  well  settled  that  it  is  immaterial  in  such 


SECT.   VI. J  CLASON   V.    BAILEY.  541 

a  case  whether  the  name  is  written  at  the  top  or  in  the  body  or  at  the 
bottom  of  the  memorandum.  It  is  equally  a  signing  witliin  the  statute. 
Saunderson  v.  Jackson  and  Another,  2  Bos.  &  Pull.  238 ;  1  Esp.  199 ; 
1  P.  Wms.  770,  note  1. 

The  third  objection  is  absurd.  If  the  defendant's  agent  neglected 
his,  duty  in  not  furnishing  his  employer  with  a  copy  of  this  memo- 
randum, it  certainly  cannot  affect  the  rights  of  the  plaintiffs  under  that 
agreement. 

The  memorandum  states  with  reasonable  certainty  every  essential 
part  of  the  agreement.  The  court  are  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment.  Judgment  for  the  plaintiffs. 


The  Exbcutoes  of  ISAAC  CLASOZST,  Plaintiffs  in  Error,  v. 
JOHN  I-I.  BAILEY  and  ARNOLDUS  YOORHEES,  Defend- 
ants in  Error. 

New  Yobk  Court  op  Errors,  March  20,  1817. 

[Reported  in  14  Johnson,  484.] 

[This  cause  came  before  this  court  on  a  writ  of  error  to  the  Supreme 
Court.  The  facts  were  substantially  the  same  as  in  the  preceding  case 
of  Merritt  v.  Clason.  There  was  a  special  verdict  on  which  the  court 
below  gave  judgment  for  the  plaintiffs  below ;  whereupon  the  defend- 
ant brought  a  writ  of  error. ^] 

The  cause  was  argued  by  Van  Beuren,  Attorney-General,  for  the 
plaintiffs  in  error;  and  by  S.  Jones,  Jr.,  and  Henry,  for  the  defendants 
in  error. 

For  the  plaintiffs  in  error  it  was  contended,  first,  that  there  was  not 
a  sufficient  memorandum  in  writing  within  the  Statute  of  Frauds  ; 
secondly,  that  the  agreement  was  not  signed  by  both  parties.  In  sup- 
port of  these  positions  the  following  cases  were  cited :  1  Esp.  Rep.  105  ; 
Beawes'  Lex  Merc.  495,  496;  Sugden's  L.  of  Vend.  43,  62,  63;  5  Term 
Rep.  63;  7  Term  Rep.  16,  204;  1  East's  Rep.  194;  1  Sch.  &  Le£20;  2 
Sch.  &  Le£  4;  3  Johns.  Rep.  419;  4  Cranch,  235;  2  Bl.  Com.  297;  12 
Johns.  Rep.  76. 

For  the  defendants  in  error  it  was  insisted  that  the  broker  was 
agent  for  both  buyer  and  seller,  and  that  the  memorandum  of  the 
contract  made  by  him  was  sufficient  to  bind  both  parties.  They  cited 
3  Burr.  1921;  3  Term  Rep.  149;  7  East,  558;  7  Vesey,  265;  2  Caines, 

^  To  avoid  repetition,  this  short  statement  is  substituted  for  the  statement  of  facts 
contained  in  the  original  report.  —  Ed. 
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117 ;  8  Vin.  Abr.  126,  §  5 ;  3  Atk.  503  ;  2  Bos.  &  Pull.  238 ;  5  Vin. 
Abr.  527,  pi.  17  ;  1  Bl.  Com.  509. 

The  Ciiaxcelloe.  The  case  struck  me  upon  the  argument  as  being 
very  plain.  But  as  it  may  bave  appeared  to  other  members  of  the 
court  in  a  different  or  at  least  in  a  more  serious  light,  I  will  very 
briefly  state  the  reasons  why  I  am  of  opinion  that  the  judgment  of  the 
Supreme  Court  ovight  to  be  affirmed. 

The  contract  on  which  the  controversy  arises  was  made  in. the 
following  manner :  — 

Isaac  Clason  employed  John  Townsend  to  purchase  a  quantity 
of  rye  for  him.  He  in  pursuance  of  this  authority  purchased  of 
Bailey  &  Voorhees  8000  bushels  at  one  dollar  per  bushel,  and  at  the 
time  of  closing  the  bargain  he  wrote  a  memorandum  in  his  memo- 
randum book,  in  the  presence  of  Bailey  and  Voorhees,  in  these  words : 
"  Fel)ruary  29th,  bought  for  Isaac  Clason  of  Bailey  &  Voorhees 
3000  bushels  of  good  merchantable  rye,  deliverable  from  the  5th  to 
the  15th  of  April'  next,  at  one  dollar  per  bushel,  and  payable  on 
delivery." 

The  terms  of  the  sale  and  purchase  had  been  previously  com- 
municated to  Clason,  and  approved  of  by  him ;  and  yet  at  the  time 
of  delivery  he  refused  to  accept  and  pay  for  the  rye. 

The  objection  to  the  contract  on  the  part  of  Clason  is  that  it  was 
not  a  valid  contract  within  the  Statute  of  Frauds. 

1.  Because  the  contract  was  not  signed  by  Bailey  &  Voorhees; 

2.  Because  it  was  written  with  a  lead-pencil  instead  of  pen  and  ink. 
I  will  examine  each  of  these  objections. 

It  is  admitted  that  Clason  signed  this  contract  by  the  insertion 
of  his  name  by  his  authorized  agent  in  the  body  of  the  memorandum. 
The  counsel  for  the  plaintiff  in  error  do  not  contend  against  the 
position  that  this  was  a  sufficient  subscription  on  his  part.  It  is  a 
point  settled  that  if  the  name  of  a  party  ajijiears  in  the  memorandum, 
and  is  applicable  to  the  whole  substance  of  the  writing,  and  is  put 
there  by  him  or  by  his  authority,  it  is  immaterial  in  what  part  of  the 
instrument  the  name  appears,  whether  at  the  top,  in  the  middle,  or  at 
the  bottom.  Saunderson  v.  Jackson,  2  B.  &  Puller,  238 ;  Welford  v. 
Beazely,  o  Atk.  503  ;  Stokes  v.  Moore,  cited  by  Mr.  Coxe  in  a  note  to 
1  P.  Wms.  771.  Forms  are  not  regarded,  and  the  statute  is  satisfied 
if  the  terms  of  the  contract  are  in  writing  and  the  names  of  the  con- 
tracting parties  apjiear.  Clason's  name  was  inserted  in  the  contract 
by  his  authorized  agent;  and  if  it  were  admitted  that  the  name  of  the 
other  i>arty  was  not  there  by  their  direction,  yet  the  better  opinion  is 
that  Clason,  the  party  who  is  sought  to  be  chai-ged,  is  estopped  by  his 
name  from  saying  that  the  contract  was  not  duly  signed  within  the 
purview  of  the  Statute  of  Frauds;  and  that  it  is  sufficient  if  the  agree- 
ment be  signed  by  the  party  to  be  charged. 
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It  appears  to  me  that  this  is  the  result  of  the  weight  of  authority 
hoth  in  the  courts  of  law  and  equity. 

In  Ballard  v.  Walker,  3  Johns.  Cases,  60,  decided  in  the  Supreme 
Court  in  1802,  it  was  held  that  a  contract  to  sell  land,  signed  by  the 
vendor  only  and  accepted  by  the  other  party,  was  binding  on  the 
vendor,  who  was  the  party  there  sought  to  be  charged.  So  in  Roget 
v.  Merritt,  2  Gaines,  117,  an  agreement  concerning  goods,  signed  by 
the  seller  and  accepted  by  the  buyer,  was  considered  a  valid  agree- 
ment, and  binding  on  the  jiarty  who  signed  it. 

These  were  decisions  here,  under  both  branches  of  the  statute,  and 
the  oases  in  the  English  courts  are  to  the  same  effect. 

In  Saunderson  v.  Jackson,  2  Bos.  &  Pull.  238,  the  suit  was  against 
the  seller  for  not  delivering  goods  according  to  a  memorandum  signed 
by  him  only;  and  judgment  was  given  for  the  plaintiff,  notwith- 
standing the  objection  that  this  was  not  a  sufficient  note  within  the 
statute.  In  Champion  v.  Plummer,  4  Bos.  &  Pull.  252,  the  suit  was 
against  the  seller,  who  alone  had  signed  the  agreement.  No  objection 
was  made  that  \\  was  not  signed  by  both  parties;  but  the  memoran- 
dum was  held  defective,  because  the  name  of  the  buyer  was  not 
mentioned  at  all,  and  consequently  there  was  no  certainty  in  the 
writing.  Again,  in  Egerton  v.  Mathews,  6  East,  307,  the  suit  was 
on  a  memorandum  for  the  purchase  of  goods,  signed  only  by  the 
defendant,  who  was  the  buyer;  and  it  was  held  a  good  agreement 
within  the  statute.  Lastly,  in  Allen  v.  Bennet,  3  Taunton,  169,  the 
seller  was  sued  for  the  non-delivery  of  goods  in  pursuance  of  an 
agreement  signed  by  him  only  ;  and  judgment  was  rendered  for  the 
plaintiff.  In  that  case,  Mansfield,  C.  J.,  made  the  observation  that 
"  the  oases  of  Egerton  v.  Mathews,  Saunderson  v.  Jackson,  and  Cham- 
pion V.  Plummer,  suppose  a  signature  by  the  seller  to  be  svifficient ; 
and  every  one  knows  it  is  the  daily  practice  of  the  Court  of  Chancery 
to  establish  contracts  signed  by  one  person  only,  and  yet  a  court  of 
equity  can  no  more  dispense  with  the  Statute  of  Frauds  than  a  court 
of  law  can."  So  Lawrence,  J.,  observed  that  "  the  statute  clearly 
supposes  the  probability  of  there  being  a  signature  by  one  person 
only." 

If  we  pass  from  the  decisions  at  law  to  the  courts  of  equity,  we 
meet  with  the  same  uniform  construction.  Indeed  Lord  Eldon  has 
said,  18  Vesey,  183,  that  chancery  professes  to  follow  courts  of  law 
in  the  construction  of  the  Statute  of  Frauds. 

In  Hatton  v.  Gray,  2  Chan.  G.is.  164,  1  Eq.  Gas.  Abr.  21,  pi.  10, 
the  purchaser  of  land  signed  the  agreement,  and  not  the  other  party; 
and  yet  the  agreement  was  held  by  Lord  Keeper  North  to  be  binding 
on  him,  and  this  too  on  a  bill  for  a  specific  performance.  So  in 
Coleman  v.  Upcot,  5  Viner,  527,  pi.  17,  the  Lord  Keeper  Wright  held 
that  an  agreement  concerning  lands  was  within  the  statute  if  signed 
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by  the  party  to  be  charged,  and  that  there  was  no  need  of  its  being 
signed  by  both  parties,  as  the  plaintiff  by  his  bill  for  a  specific  per- 
formance had  submitted  to  perform  what  was  required  on  his  part  to 
be  performed. 

Lord  H.irdwicke  repeatedly  adopted  the  same  language.  In 
Buckhouse  v.  Crosby,  2  Eq.  Cas.  Abr.  32,  pi.  44,  he  said  he  had  often 
known  the  objection  taken  that  a  mutual  contract  in  writing  signed 
by  both  parties  ought  to  appear,  but  that  the  objection  had  as  often 
been  overruled ;  and  in  Welford  v.  Beazely,  3  Atk.  503,  he  said 
there  were  cases  where  writing  a  letter,  setting  forth  the  teiTns  of  an 
agreement,  was  held  a  signing  within  the  statute ;  and  in  Owen  v. 
Davies,  1  Ves.  82,  an  agTeement  to  seU  land,  signed  by  the  defendant 
only,  was  held  binding. 

The  modern  cases  are  equally  explicit.  In  Cotton  v.  Lee,  before  the 
Lords  Commissioners  in  1770,  which  is  cited  in  2  Bro.  564,  it  was 
deemed  sufiicient  that  the  party  to  be  charged  had  signed  the  agree- 
ment. So  in  Seton  v.  Slade,  7  Vesey,  275,  Lord  Eldon,  on  a  bill  for  a 
specific  performance  against  the  buyer  of  land,  said  that  the  agree- 
ment being  signed  by  the  defendant  only  made  him  within  the 
statute  a  party  to  be  charged.  The  case  of  Fowle  v.  Freeman, 
9  Vesey,  351,  was  an  express  decision  of  the  Master  of  the  Rolls  on 
the  very  point  that  an  agreement  to  sell  lands  signed  by  the  vendor 
only  was  binding. 

There  is  nothing  to  disturb  this  strong  and  united  current  of 
authority  but  the  observations  of  Lord  C.  Redesdale  in  Lawrenson 
V.  Butler,  1  Sch.  &  Lef  13,  who  thought  that  the  contract  ought  to 
be  mutual  to  be  binding,  and  that  if  one  party  could  not  enforce  it 
the  other  ought  not.  To  decree  performance  when  one  party  only 
was  bound  would  "  make  the  statute  really  a  statute  of  frauds,  for  it  . 
would  enable  any  person,  who  had  procured  another  to  sign  an  agree- 
ment, to  make  it  depend  on  his  own  will  and  pleasure  whether  it 
should  be  an  agreement  or  not."  The  intrinsic  force  of  this  argumerit, 
the  boldness  with  -which  it  was  applied,  and  the  commanding  weight 
of  the  very  respectable  character  who  used  it,  caused  the  courts  for  a 
time  to  pause.  Lord  Eldon  in  11  Vesey,  592,  out  of  respect  to  this 
opinion  waived  in  that  case  the  discussion  of  the  point ;  but  the 
courts  have  on  further  consideration  resumed  their  former  tract  In 
Western  v.  Russell,  3  Vesey  &  Benmes,  192,  the  Master  of  the  Rolls 
declared  he  was  hardly  at  liberty,  notwithstanding  the  considerable 
doubt  thrown  upon  the  point  by  Lord  Redesdale,  to  refuse  a  specific 
performance  of  a  contract  to  sell  land,  upon  the  ground  that  there  was 
no  agreement  signed  by  the  party  seeking  a  performance  ;  and  in 
Ormond  v.  Anderson,  2  Ball  &  Beatty,  370,  the  present  Lord  Chan- 
cellor of  Ireland  (and  whose  authority  if  we  may  judge  from  the 
ability  of  his  decisions   is  not  far  short  of  that  of  his  predecessor) 
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has  not  felt  himself  authorized  to  follow  the  opinion  of  Lord 
Redesdale.  "  I  am  well  aware,"  he  observes,  "  that  a  doubt  has  been 
entertained  by  a  judge  of  this  court,  of  very  high  authority,  whether 
courts  of  equity  would  specifically  execute  an  agreement  where  one 
party  only  was  bound ;  but  there  exists  no  provision  in  the  Statute  of 
Frauds  to  prevent  the  execution  of  such  an  agreement."  He  then  cites 
with  approbation  what  was  said  by  Sir  J.  Mansfield  in  Allen  v.  Bennet. 

I  have  thought,  and  have  often  intimated,  that  the  weight  of  argu- 
ment was  in  favour  of  the  construction  that  the  agreement  con- 
cerning lands  to  be  enforced  in  equity  should  be  mutxially  binding, 
and  that  the  one  party  ought  not  to  be  at  liberty  to  enforce  at  his 
pleasure  an  agreement  which  the  other  was  not  entitled  to  claim. 
It  appears  to  be  settled  (Hawkins  v.  Holmes,  1  P.  Wms.  770)  that, 
though  the  plaintiff  has  signed  the  agreement,  he  never  can  enforce  it 
against  the  party  who  has  not  signed  it.  The  remedy  therefore  in 
such  case  is  not  mutual.  But  notwithstanding  this  objection  it 
appears  from  the  review  of  the  cases  that  the  point  is  too  well  settled 
to  be  now  questioned. 

There  is  a  slight  variation  in  the  statute  respecting  agreements  con- 
cerning the  sale  of  lands,  and  agreements  concerning  the  sale  of  chattels, 
inasmuch  as  the  one  section  (being  the  4th  section  of  the  English  and  the 
11th  section  of  our  statute)  speaks  of  the  party,  and  the  other  section 
.  (being  the  17th  of  the  English  and  the  15th  of  ours)  speaks  of  the  par- 
ties to  be  chai-ged.  But  I  do  not  find  from  the  cases  that  this  variation 
has  produced  any  difference  in  the  decisions.  The  construction  as  to  the 
point  under  consideration  has  been  uniformly  the  same  in  both  cases. 

Clason,  who  signed  the  agreement  and  is  the  party  sought  to  be 
charged,  is  then,  according  to  the  authorities,  bound  by  the  agreement ; 
tod  he  cannot  set  up  the  statute  in  bar.  But  I  do  not  deem  it  abso- 
lutely necessary  to  place  the  cause  on  this  ground ;  though,  as  the  ques- 
tion was  raised  and  discussed,  I  thought  it  would  be  useful  to  advert 
to  the  most  material  cases,  and  to  trace  the  doctrine  through  the  course 
of  authority.  In  my  opinion  the  objection  itself  is  not  well  founded 
in  point  of  fact. 

The  names  of  Bailey  &  Voorhees  are  as  much  in  the  memorandum 
as  that  of  Clason.  The  words  are :  "  Bought  for  Isaac  Clason,  of 
Bailey  &  Voorhees,  3000  bushels,"  &c. ;  and  how  came  their  names  to 
be  inserted  ?  Most  undoubtedly  they  were  inserted  by  their  direction 
and  consent,  and  so  it  appears  by  the  special  verdict.  The  jury  find 
that,  when  the  bargain  was  closed.  Town  send  the  agent  of  Clason 
did  at  the  time  and  in  their  presence  write  the  memorandum ;  and  if 
so,  were  not  their  names  inserted  by  their  consent  ?  Was  not  Town- 
send  their  agent  for  that  purpose  ?  If  they  had  not  assented  to  the 
memorandum,  they  should  have  spoken.  But  they  did  assent,  for  the 
memorandum  was  made  to  reduce  the  bargain  to  writing  in  their  pres- 
voL.  I.  35 
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ence  nt  the  time  it  was  closed.  It  was  therefore  as  much  their  memo- 
randum as  if  they  had  written  it  themselves.  Townsend  was  so  far 
the  acknowledged  agent  of  both  parties.  The  auctioneer  who  takes 
down  the  name  of  the  buyer  when  he  bids  is,  quoad  hoc,  his  agent. 
Emmerson  v.  Heelis,  2  Taunt.  38.  The  contract  was  then  in  judg- 
ment of  law  reduced  to  writing,  and  signed  by  both  parties ;  and  it 
appears  to  me  to  be  as  unjust  as  it  is  illegal  for  Clason  or  his  repre- 
sentatives to  get  rid  of  so  fair  a  bargain  on  so  groundless  a  pre- 
text. 

2.  The  remaining  objection  is  that  the  memorandum  was  made  with 
a  lead-pencil. 

The  statute  requires  a  writing.  It  does  not  undertake  to  define  with 
what  instrument  or  with  what  material  the  contract  shall  be  written. 
It  only  requires  it  to  be  in  writing  and  signed,  &c.  The  verdict  here 
finds  that  the  memorandum  was  written  ;  but  it  proceeds  further,  and 
tells  us  with  what  instrument  it  was  written,  viz.,  with  a  lead-pencil. 
But  what  have  we  to  do  with  the  kind  of  instrument  which  the  parties 
emjDloyed,  when  we  find  all  that  the  statute  required,  viz.,  a  memo- 
randum of  the  contract  in  writing,  together  with  the  names  of  the 
parties  ? 

To  write  is  to  express  one's  ideas  by  letters  visible  to  the  eye.  The 
mode  or  manner  of  impressing  those  letters  is  no  part  of  the  substance 
or  definition  of  writing.  A  pencil  is  an  instrument  with  which  we 
write  without  ink.  The  ancients  understood  alphabetic  writing  as  well 
as  we  do ;  but  it  is  certain  that  the  use  of  paper,  pen,  and  ink  was  for 
a  long  time  unknown  to  them.  In  the  days  of  Job  they  wrote  upon 
lead  with  an  iron  pen.  The  ancients  used  to  write  upon  hard  sub- 
stances, as  stones,  metals,  ivory,  wood,  &c.,  with  a  style,  or  iron  instru- 
ment. The  next  improvement  was  writing  upon  waxed  tables ;  until 
at  last  paper  and  parchment  were  adopted,  when  the  use  of  the  calamus 
or  reed  was  introduced.  The  common  law  has  gone  so  far  to  regulate 
writings  as  to  make  it  necessary  that  a  deed  should  be  written  on 
paper  or  parchment,  and  not  on  wood  or  stone.  This  was  for  the  sake 
of  durability  and  safety ;  and  this  is  all  the  regulation  that  the  law  has 
prescribed.  The  instrument  or  the  material  by  which  letters  were  to 
be  impressed  on  paper  or  parchment  has  never  yet  been  defined.  This 
has  been  left  to  be  governed  by  public  convenience  and  usage ;  and 
as  fiir  as  questions  have  arisen  on  this  subject,  the  courts  have,  with 
great  latitude  and  liberality,  left  the  parties  to  their  own  discretion. 
It  has  accordingly  been  admitted  (2  Black.  Com.  297  ;  2  Bos.  &  Pull. 
238 ;  3  Esp.  Rep.  180)  that  printing  was  writing  within  the  statute, 
and  (2  Bro.  585)  that  stamping  Avas  equivalent  to  signing,  and  (8  Vesey, 
175)  that  making  a  mark  was  subscribing  within  theact.  I  do  not 
find  any  case  in  the  courts  of  common  law  in  which  the  very  point  now 
before  us  has  been  decided,  viz.,  whether  writing  Avith  a  lead-pencil 
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was  suiBcient ;  but  there  are  several  cases  in  which  such  writings  were 
produced,  and  no  objection  taken.  The  courts  have  impliedly  admitted 
that  writing  with  such  an  instrument,  without  the  use  of  any  liquid, 
was  valid.  Thus  in  a  case  in  Comyns'  Reports  (p.  451)  the  counsel 
cited  the  case  of  Loveday  v.  Claridge,  in  1730,  where  Loveday,  intend- 
ing to  make  his  will,  pulled  a  paper  out  of  his  pocket,  wrote  some 
things  down  with  ink,  and  some  with  a  pencil,  and  it  was  held  a  good 
wiU.  But  we  have  a  more  full  and  authentic  authority  in  a  late  case 
decided  at  Doctors  Commons  (Rymes  v.  Clarkson,  1  Phillim.  Rep.  22), 
where  the  very  question  arose  on  the  validity  of  a  codicil  written  with 
a  pencil.  It  was  a  point  over  which  the  Prerogative  Court  had  com- 
plete jurisdiction,  and  one  objection  taken  to  the  codicil  was  the  mate- 
rial with  which  it  was  written ;  but  it  was  contended,  on  the  other  side, 
that  a  man  might  write  his  will  with  any  material  he  pleased,  quocun- 
que  modo  velit,  quocunqae  modo  possit ;  and  it  was  ruled  by  Sir  John 
Nichol]  that  a  will  or  codicil  written  in  pencil  was  valid  in  law. 

The  Statute  of  Frauds,  in  respect  to  such  contracts  as  the  one 
before  us,  did  not  require  any  formal  and  solemn  instrument.  It  only 
required  a  note  or  memorandum,  which  imports  an  informal  writing 
done  on  the  spot,  in  the  moment  and  hurry  and  tumult  of  commercial 
business.  A  lead-pencil  is  generally  the  most  accessible  and  conven- 
ient instrument  of  writing  on  such  occasions ;  and  I  see  no  good 
reason  why  we  should  wish  to  put  an  interdict  on  all  memoranda 
written  with  a  pencil.  I  am  persuaded  it  would  be  attended  with 
much  inconvenience,  and  afford  more  opportunities  and  temptations  to 
parties  to  break  faith  with  each  other,  than  by  allowing  the  writing 
with  a  pencil  to  stand.  It  is  no  doubt  very  much  in  use.  The  courts 
have  frequently  seen  such  papers  before  them,  and  have  always 
■assumed  them  to  be  valid.  This  is  a  sanction  not  to  be  disre- 
garded. 

I  am  accordingly  of  opinion  that  the  judgment  of  the  Supreme  Court 
ought  to  be  affirmed. 

This  was  the  opinion  of  the  court.  (Elmendoef  and  Livingston, 
senators,  dissenting.) 

It  was  thereupon  ordered,  adjudged,  and  decreed  that  the  judgment 
of  the  Supreme  Court  be  in  all  things  affirmed;  and  that  the  defendants 
recover  from  the  plaintiffs,  their  double  costs  to  be  taxed,  and  that  the 
record  be  remitted,  &c.  •  Judgment  affirmed. 
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PELTIER  V.  J.  &  E.   COLLINS. 
Supreme  Court  op  New  York,  January  Term,  1830. 

[Reported  in  3  Wendell,  459.] 

Ekeor  from  the  New  York  Common  Pleas.  J.  &  E.  Collins  sued 
Peltier  in  the  Common  Pleas  in  an  action  of  assumpsit  to  recover  dam- 
ages for  the  breaeli  of  a  contract  in  not  receiving  and  paying  for  a 
quantity  of  rice  alleged  to  have  been  sold  by  the  plaintiffs  to  the 
defendant.  The  plaintiffs  recovered  a  verdict  and  entered  judgment, 
which  was  brought  into  this  court  by  writ  of  error  on  a  bill  of  excep- 
tions taken  at  the  trial. 

One  J.  J.  Werth,  a  produce  broker  in  the  city  of  New  York,  on  the 
11th  April,  1826,  shewed  to  the  defendant  several  samples  of  rice  which 
he  had  obtained  of  the  jolaintiffs,  and  for  which  they  asked  three  and  a 
quarter  cents  by  the  pound.  He  shewed  him  a  sample  of  two  parcels, 
one  marked  H.  G.,  containing  76  tierces,  and  the  other  G.,  containing 
73  tierces,  which  the  defendant  said  he  would  take.  The  defendant 
asked  the  broker  if  he  thought  he  could  get  the  rice  for  three  and  one- 
eighth  cents  per  pound,  who  answered  that  he  thought  that  the  plain- 
tiffs would  not  take  less  than  three  and  one-quarter  cents  per  pound, 
and  added  that  tlu'  mark  H.  G.  was  all  of  one  crojD  and  from  one  plan- 
tation, and  ^^'ould  be  warranted  as  to  quality  by  the  plaintiffs.  The 
defendant  said  he  would  examine  it  in  the  cask  and  satisfy  himself 
as  to  the  quality  if  he  made  the  purchase ;  that  he  must  have  his  own 
terms  if  he  bought  it ;  that  if  the  plaintiffs  would  give  him  the  choice 
to  take  four  months'  credit  or  three  per  cent,  discount  for  cash,  that 
witness  might  make  the  purchase.  The  defendant  however  reserved  to 
himself  the  right  to  examine  the  rice  in  the  casks,  and  to  approve  or 
disappro^-e  of  the  bai-gain  as  he  should  think  fit  on  such  examination. 
The  broker  went  to  the  jjlaintiffs  and  stated  that  he  had  found  a  pur- 
chaser for  the  two  parcels  H.  G.  and  G.,  provided  they  would  sell  on  a 
credit  of  four  months  or  three  per  cent,  discount  for  cash,  at  the  option 
of  the  purchaser. 

The  plaintiffs,  on  being  informed  who  was  the  purchaser,  said  he 
should  have  the  rice.  The  broker  observed  that  he  had  stated  to  the 
defendant  that  the  plaintiffs  would  warrant  the  parcel  of  76  hogsheads, 
upon  which  they  replied  that  they  would  warrant  the  whole.  One  of 
the  plaintiffs  wrote  a  memorandum  of  the  agreement  in  a  book  of  the 
plaintiffs,  which  the  broker  signed.  The  broker  went  to  his  own  office, 
and  wrote  and  signed  a  memorandum  of  the  bargain  for  the  purchase 
of  the  rice  in  his  own  memorandum  book,  of  which  he  gave  a  copy  the 
next  morning  to  the  defendant  at  the  defendant's  office.    The  book  in 
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whicli  the  plaintiffs  wrote  the  memorandum  was  entitled  "Memoran- 
dum Book  of  J.  G.  Collins  &  Son."  The  memorandum  was  written  on 
the  40th  or  50th  page  from  the  beginning  of  the  book  (the  intermediate 
pages  being  written  up  with  entries  of  sales  and  purchases  in  a  similar 
form  to  the  entry  in  this  case  made  from  time  to  time,  and  subsequent 
entries  were  made  in  like  manner),  in  the  following  words :  "  New 
York,  April  11, 1826.  Sold  F.  Peltier,  at  four  months  or  three  per  cent, 
for  cash,  H.  G.  76  tierces  rice,  and  G.  73  tierces  rice,  $3:^  per  100  lb., 
pr.  J.  J.  Werth.  For  acct.  J.  H.  Glover  &  Rice,  No.  71  Sohr.  Garguer. 
In  acct.  J.  F.  &  Co.  I  certify  the  above  to  be  correct.  (Signed) 
Jno.  J.  Werth."  The  entry  in  the  broker's  book  was  in  the  following 
words;  "New  York,  April  11,  1826.     Purchased  from  J.  G.  Collins  & 

Son,  by  order  and  for  account  of  F.  Peltier,  Esq.,  H.  G.  76,  G.  73 

149  tierces  rice,  as  per  samples,  at  3|  cents,  4  mos.  credit  or  3  pr. 
ct.  disct.  for  cash,  at  the  option  of  the  buyer,  with  guaranty  of  the 
quality.  (Signed)  Jno.  J.  Werth,  Broker."  When  the  broker  handed 
the  copy  of  the  memorandvim  to  the  defendant,  he  objected  to  it  because 
the  broker  had  not  inserted  in  it  that  the  defendant  was  to  have  the 
privilege  of  looking  at  the  rice  in  the  cask  before  making  the  purchase. 
The  broker  told  him  the  quality  of  the  rice  was  warranted  by  the 
plaintiffs,  and  therefore  there  could  be  no  difficulty  about  it.  The 
defendant  made  no  reply,  neither  saying  that  he  was  satisfied  or  dis- 
satisfied. Within  a  day  or  two  after  the  purchase  thus  made  the 
defendant  went  with  the  broker  to  examine  the  rice ;  he  approved  of 
the  parcel  marked  H.  G.,  and  told  the  plaintiffs  he  would  take  it,  but 
disapproved  of  the  other  parcel,  and  said  he  would  not  take  it.  On 
the  25th  April  one  of  the  plaintiffs  informed  the  defendant  that  he 
was  ready  to  comply  with  the  contract  on  his  part ;  and  that  if  the 
defendant  did  not  take  away  the  rice  on  that  day,  they  the  plaintiffs 
would  sell  it  on  the  succeeding  Saturday  on  the  defendant's  account. 
The  defendant  said  he  did  not  consider  the  rice  as  his,  and  that  he 
would  not  take  it.  On  the  2d  May  it  was  sold  at  auction  at  a  loss  of 
$215.78,  for  the  recovery  of  which  the  action  was  brought. 

The  declaration  contained  several  counts.  The  first  count  set  forth 
that  on,  &c.,  at,  &c.,  the  defendant  bargained  for  and  bought  of  the 
plaintiffs,  and  the  plaintiffs  at  the  special  instance  and  request  of  the 
defendant  then  and  there  sold  to  the  defendant  a  large  quantity  of 
rice,  to  wit,  149  tierces  of  rice,  amoixnting  to  88,158  pounds,  net  weight, 
at  the  rate  of  $3.25  per  100  pounds,  to  be  delivered  by  the  plaintiffs 
to  the  defendant,  and  to  be  paid  for  jji  four  months  thereafter,  or  to  be 
paid  for  in  cash  with  three  per  cent,  discount  or  deduction  from  the 
said  price,  at  the  option  of  the  defendant;  and  in  consideration  thereof, 
and  that  the  plaintiffs  at  the  like  special  instance  and  request  of  the 
defendant  had  then  and  there  undertaken  and  faithfully  promised  the 
defendant  to  deliver  the  rice  to  him  the  defendant,  he  the  defendant 
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undertook  and  then  and  there  faithfully  promised  the  plaintiffs  to 
accept  the  rice  of  and  from  them  the  plaintiffs,  and  to  pay  them  for 
the  same  in  four  months  thereafter,  or  to  pay  them  in  cash  after  mak- 
ing- the  discount  or  deduction  aforesaid.  Then  follows  an  averment  ol 
a  readiness  on  the  part  of  the  plaintiffs  to  deliver,  &c.,  and  a  breach  on 
the  part  of  tlie  defendant,  &c.  The  second  count  was  similar  to  the 
first,  setting  forth  the  special  contract.  The  third  count  was  for  goods 
bargained  and  sold,  without  delivery.  Then  followed  the  common 
counts  for  goods  sold  and  delivered,  quantum  meruit,  and  the  money 
counts.     The  defendant  pleaded  the  general  issue. 

On  the  trial  of  the  cause  the  reading  in  evidence  of  the  memoran- 
dum entered  in  the  plaintiffs'  book  and  signed  by  the  broker  was 
objected  to  by  the  defendant,  but  allowed  by  the  judge.  After  the  evi- 
dence for  the  plaintiffs  was  closed,  the  defendant  moved  that  the  plain- 
tiffs be  nonsuited,  because  (1)  the  memorandum  in  the  plaintiffs'  book, 
not  containing  the  whole  agreement  as  made  by  th6  broker,  particularly 
the  names  of  the  plaintiffs  as  sellers  of  the  rice  and  the  warranty  as 
to  the  quality  thereof,  was  not  binding  upon  the  defendant ;  (2)  that 
the  memorandum  made  in  the  broker's  book  was  the  only  memorandum 
upon  which  the  defendant  could  be  charged,  if  any,  and  that  was  not 
declared  upon.  The  motion  for  a  nonsuit  was  denied  by  the  judge, 
who  charged  the  jury  that  the  memorandum  in  the  plaintiffs'  book  was 
in  law  a  sufficient  note  or  memorandum  in  writing  of  the  contract  or 
agreement,  and  the  signing  by  the  broker  was  sufficient  to  charge  the 
defendant ;  that  the  memorandum  was  not  void  or  invalid  by  reason 
that  the  names  of  the  plaintiffs  were  not  inserted  therein,  the  same 
being  entered  in  the  sale-book  of  the  plaintiffs,  in  which  the  sales  and 
purchases  made  by  them  from  time  to  time  were  entered  ;  nor  was  the 
same  void  or  invalid  because  it  did  not  contain  the  whole  agreement  in 
settiuL;-  forth  the  warranty,  it  being  competent  to  the  defendant  to  shew 
and  jirove  such  warranty  as  part  of  the  agreement,  although  not  con- 
tained in  such  memorandum  ;  and  that  the  memorandum  was  binding 
upon  the  defendant,  and  the  plaintiffs  were  entitled  to  recover  unless 
the  jur}-  should  be  of  opinion  that  the  broker  in  making  the  agreement 
had  exceeded  the  authority  given  him  by  the  defendant ;  and  that  even 
in  such  case,  if  they  should  be  of  opinion  that  the  defendant  had  sub- 
sequently ratified  the  agreement,  the  plaintiffs  were  entitled  to  recover. 
The  jury  found  for  the  plaintiffs  with  §233.84  damages  and  six  cents 
costs.  The  defendant  exiHspted  to  the  charge  and  to  the  various  deci- 
sions made  by  the  judge. 

W.  t^lossoih,  for  plaintiff  in  error.  The  action,  if  sustainable,  must  be 
supported  under  the  special  counts  which  are  founded  wholly  on  the 
menK)i;mdum  in  the  plaintiffs'  book,  which  is  void  within  the  Statute 
of  Frauds.  A  memorandum  must  state  the  contract  with  reasonable 
certainty,  so  that  the  substance  of  it  can  be  made  to  appear  and  be 
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understood  from  the  -writing  itself  without  having  recourse  to  parol 
proof.  3  Johns.  399.  This  memorandum  did  not  contain  the  names 
of  the  sellers,  which  is  indispensably  necessary.  4  Bos.  &  Pul.  252- 
It  omitted  the  warranty,  an  essential  and  vital  part  of  the  agreement. 
It  was  entirely  different  from  the  copy  given  the  defendant :  this  is  a 
fatal  objection.  5  Taunton,  786 ;  1  Holt's  R.  172.'  It  did  not  contain 
the  whole  agreement.  8  Johns.  R.  210 ;  5  East,  10.  The  entry  in  the 
broker's  book  was  the  only  proper  entry  of  the  bargain.  Starkie  on 
Ev.  pt.  4,  p.  614.  If  the  evidence  of  the  warranty  was  admissible,  the 
plaintiffs  should  have  been  nonsuited  for  the  variance  between  the 
contract  as  proved  and  declared  on.  1  Chitty's  PI.  299,  800,  340 ;  2 
East,  145 ;  7  Cowen,  85  ;  18  Johns.  R.  451 ;  8  Cowen,  35 ;  4  id.  406. 

G.  Clark,  for  defendants  in  error.  The  authority  of  the  broker  to 
bind  the  defendant  was  submitted  to  and  passed  upon  by  the  jury,  and 
found  against  him ;  and  their  finding  is  conclusive  upon  that  question. 
3  Burr.  1921 ;  14  Johns.  R.  484 ;  4  Johns.  Ch.  R.  699. 

The  memorandum  in  this  case  has  all  the  essentials  required  by 
statute  to  render  it  valid  and  binding,  even  within  the  decision  in  3 
Johns.  R.  399.  It  is  the  15th  section  of  the  Statute  of  Frauds  which 
applies  to  this  case,  and  it  differs  from  the  11th  section.  The  latter 
requires  the  agreement  to  be  in  writing ;  the  former  is  complied  vidth 
if  there  be  a  note  or  memorandum  in  writing  of  the  bargain.  The 
consideration  need  not  be  stated  nor  any  thing  beyond  the  fact  of  a 
sale;  the  particulars  of  the  agreement  may  be  proved  by  parol.  6  East, 
307;  4  Wheaton,  91,  note ;  8  Starkie's  Ev.  1048,  note  q.  All  that  is 
required  is  a  note  or  memorandum  importing  an  informal  ■n'liting  done 
on  the  spot  at  the  moment,  in  the  hurry  of  commercial  business.  14 
Johns.  R.  492 ;  13  Mass.  R.  142. 

The  memorandum  being  entered  in  the  book  of  sales  and  purchases 
of  the  plaintiffs,  kept  expressly  for  such  purposes,  was  equivalent  to  an 
actual  signing;  and  in  this  respect  this  case  differs  most  essentially 
from  the  case  in  4  Bos.  &  Pul.,  where  the  memorandum  was  made  in  a 
common  memorandum  book  and  was  signed  by  the  vendor  only.  The 
note  in  this  respect  was  sufficient.  2  Bos.  &  Pul.  288 ;  2  Caines,  117. 
There  was  no  necessity  that  the  warranty  should  appear  on  the  face  of 
the  memorandum,  or  in  other  words  the  mutuality  of  the  contract  need 
not  appear.  4  Wheaton,  91,  note.  There  was  no  essential  difference 
between  the  memorandum  in  the  plaintiffs'  book  and  the  copy  deliv- 
ered the  defendant :  the  only  difference  is  as  to  the  clause  of  warranty, 
which  need  not  be  stated.  But  even  in  this  respect  the  memorandum 
in  the  plaintiffs'  book  shews  it  was  a  sale  by  sample,  which  always 
amounts  to  a  warranty.  Suppose  the  vendee  signs  a  note  acknowl- 
edging the  purchase  and  promising  payment,  and  the  vendor  another 
acknowledging  the  sale  and  warranting  the  article,  can  it  be  objected 
that  there  is  a  variance  in  the  two  notes  ?    The  memorandum  made  at 
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the  time  of  the  sale,  and  not  an  entry  made  afterwards,  as  here  in  the 
broker's  book,  should  be  regarded  as  the  note  of  sale.  There  was  no 
variance  between  the  contract  as  proved  and  as  declared  on  :  the  war- 
ranty was  a  distinct  and  collateral  matter  which  need  not  be  stated. 
1  Chitty,  301 ;  1  Snund.  234,  note  2 ;  1  T.  R.  645,  616.  If  there  was  a 
variance  the  plaintiffs  might  recover  on  the  third  count.  1  Chitty, 
304 ;  1  East,  194 ;  2  Chitty,  17 ;  4  Esp.  251 ;  7  T.  R.  67.  The  plaintiffs 
might  also  recover  on  the  general  counts,  the  contract  having  been  in 
fact  executed  by  the  sale  of  the  goods  after  notice,  in  which  they  acted 
barely  as  the  agents  of  the  vendee.     4  Esp.  251 ;  5  Johns.  R.  395. 

/Slossmi,  in  reply.  Where  the  agreement  is  reduced  to  writing 
parol  evidence  of  further  terms  is  inadmissible  (Long  on  Sales,  117, 
§  9  ;  4  Canipb.  R.  22) ;  the  evidence  of  the  warranty  therefore  ought  not 
to  have  been  received.  As  to  the  construction  put  upon  the  15th  sec- 
tion of  the  act,  it  is  admitted  the  memorandum  may  be  informal,  but 
it  must  contain  the  substance  or  the  terms  of  the  contract,  and  such 
was  the  decision  upon  this  very  section.  3  Johns.  R.  399.  See  also 
14  id.  487.  Parol  evidence  is  inadmissible  to  add  to  the  note  or  memo- 
randum in  writing.  4  Wheaton,  92,  3,  in  note.  If  there  was  a  war- 
ranty, the  declaration  should  have  stated  that,  in  consideration  that  the 
plaintiffs  would  sell  and  warrant  the  property,  the  defendant  agreed, 
&c. ;  the  warranty  is  a  part  of  the  consideration,  and  being  omitted  the 
variance  is  fiital. 

By  the  Couet,  Maect,  J.  It  is  quite  evident  that  the  plaintiffs  below 
eould  not  recover  on  a  contract  without  warranty,  because  the  defend- 
ant never  authorized  the  agent  to  make  a  contract  of  that  description. 
The  writing  did  not  shew  such  a  purchase  as  the  agent  was  authorized 
to  make  or  as  he  did  in  fact  make.  Did  the  judge  err  in  allowing  the 
warranty  to  be  proved  by  parol  ? 

This  contract  is  within  the  15th  section  of  the  Statute  of  Frauds, 
and  to  be  binding  must  be  in  writing.  Roberts  say*  that  the  written 
agi-eement  or  memorandum  must  set  forth  distinctly  the  terms  of  the 
contract  or  jiromise,  either  by  its  own  contents  and  expression  or  by 
direct  reference  to  something  extrinsic  which  may  render  it  intelligible 
and  certain.  Rob.  on  Frauds,  116.  In  the  ease  of  Brodie  v.  St.  Paul, 
1  Vesey,  jun.,  Mr.  Justice  Buller,  sitting  for  the  Lord  Chancellor,  said: 
"  If  the  agreement  is  certain  and  explained  in  writing  signed  by  the 
parties,  that  binds  them ;  if  not,  and  evidence  is  necessary  to  prove  what 
the  terms  were,  to  admit  it  wo.uld  effectually  break  in  upon  the  statute, 
and  introduce  all  the  mischief,  inconvenience,  and  uncertainty  the  stat- 
ute was  designed  to  prevent."  These  views  accord  with  those  of 
Kent,  C.  J.,  in  the  case  of  Bailey  &  Bogcrt  v.  Ogden,  3  Johns.  R.  419, 
where  he  says  :  "  The  form  of  the  memorandum  cannot  be  material,  but 
it  must  state  the  contract  with  reasonal  ile  certainty,  so  that  the  substance 
of  it  can  Ix-  made  to  appear  and  be  understood  from  the  ^\riting  itself 
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without  having  recourse  to  parol  proof."  Lord  Ellenborough  says  in 
the  case  of  Boyd  ell  v.  Drummond,  11  East,  156 :  "  The  statute  excludes 
parol  evidence."  Lord  Redesdale  would  not  hear  parol  evidence  to 
shew  what  was  intended  to  be  the  term  in  a  lease,  by  connecting  the 
lease  with  an  advertisement  of  the  premises.  1  Schoales  &  Lefroy,  22. 
I  find  no  case  in  which  these  authorities  are  questioned,  and  in  my 
opinion  to  question  the  principle  upon  which  they  are  based  would  be 
in  effect  to  annul  the  statute.  If  parol  evidence  were  permitted  to 
shew  terms  and  conditions  in  a  contract  other  than  such  as  are  speci- 
fied in  the  memorandum,  all  the  mischiefs  would  result  from  such  a  rule 
that  would  be  the  consequence  of  a  total  abolition  of  the  statute.  The 
object  of  the  memorandum  is  not  merely  to  prove  that  there  was  a 
bargain,  but  to  shew  what  the  bargain  was,  at  least  the  extent  and 
entirety  of  the  consideration  for  the  promise  on  which  the  suit  is 
brought. 

Was  that  part  which  was  omitted  in  this  case,  the  warranty  clause, 
one  of  the  substantial  terms  of  tKis  contract  ?  I  cannot  view  it  other- 
wise. In  the  case  of  Powell  v.  Edmunds,  12  East,  6,  it  is  said  that  a 
warranty  as  to  the  quantity  of  timber  would  vary  the  agreement  con- 
tained in  the  written  conditions  of  a  sale.  The  warranty  is  almost  as 
important  a  part  of  the  contract  as  the  price  or  the  designation  of  the 
article  sold,  and  equally  so  with  what  relates  to  the  delivery  or  the 
credit.  If  we  would  avoid  confusion,  it  should  be  recollected  that  we 
are  not  endeavoring  to  ascertain  what  is  necessary  to  be  stated  in 
declaring  upon  a  contract  properly  made,  but  whether  a  warranty  is  a 
substantial  part  of  it.  It  often  happens  that  a  part  only  of  a  contract 
need  to  be  set  forth  in  the  pleadings  in  a  suit.  1  Chitty's  PI.  300. 
Suppose  the  contract  had  been  with  warrranty,  and  the  memorandum 
in  the  plaintiffs'  sales-book  had  been  signed  by  the  defendant,  but  the 
warranty  clause  omitted,  and  suppose  the  rice  had  been  delivered  and 
had  proved  to  be  of  an  inferior  quality :  could  the  defendant  have  shewn 
the  warranty  by  parol?  The  authorities  to  which  I  have  referred  shew 
most  abundantly  that  he  could  not.  Is  the  rule  of  proof  different 
where  the  memorandum  is  subscribed  by  the  agent  ?  Most  certainly 
not.  To  shew  that  the  defendant  was  bound  by  the  contract  made  by 
his  agent,  the  judge  admitted  parol  evidence  that  there  was  a  warranty, 
and  the  jury  found  that  the  agent  had  authority  to  make  a  contract 
with  warranty ;  yet  if  the  defendant  had  recognized  the  contract,  it 
would  have  been  to  him  a  contract  within  the  statute,  and  therefore 
void;  or  a  contract  without  warranty,  because  he  would  have  been 
confined  to  the  written  memorandum  to  shew  its  terms.  In  testing  the 
authority  of  the  agent  no  contract  but  such  as  was  available  to  the 
defendant  should  have  been  considered,  and  the  judge  should  not  have 
admitted  evidence  that  the  defendant  could  not  have  introduced  in  a 
suit  on  that  contract. 
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If  the  contract  proved  by  parol  is  that  relied  on  by  the  plaintiffs 
below,  they  cannot  recover,  because  it  is  within  the  15th  section  of  the 
Statute  of  Frauds  ;  a  material  part  of  it,  the  warranty,  being  omitted 
in  the  memorandum.  If  they  are  proceeding,  as  they  appear  to  be, 
on  the  memorandum  made  in  the  sale-book,  they  cannot  recover, 
because  they  are  endeavoring  to  enforce  a  contract,  or  rather  seek  to 
recover  damages  for  the  breach  of  a  contract,  made  without  the 
authority  of  the  defendant  below. 

It  is  admitted  on  both  sides  that  the  memorandum  in  the  plaintiffs' 
sale-book  is  the  writing  that  is  to  take  the  sale  out  of  the  statute. 
That  contains  no  warranty :  the  copy  of  the  memorandum  handed  by 
the  broker  to  the  defendant  did  contain  one.  If  a  broker  deliver  a 
bought  and  sold  note  which  materially  differ,  there  is  no  vahd  contract. 
1  Holt,  R.  172.  Such  was  the  case  here,  unless  what  the  plaintiflfe 
contend  is  true,  that  the  note  entered  in  their  sale-book  contains  in 
effect  a  warranty,  shewing,  as  they  aver,  that  the  sale  was  by  sample, 
which  implies  a  warranty  that  the  article  sold  shall  correspond  with 
the  sample.  Though  the  allegation  of  this  fact  is  repeatedly  made.in 
the  argument  submitted  to  us,  yet  I  do  not  find  it  to  be  so  in  point  of 
fact.  The  memorandum  contained  in  the  case  discloses  nothing  to 
shew  that  the  sale  was  by  sample.  If  it  is  meant  that  the  memoranda 
are  alike  because  it  is  shewn  by  parol  evidence  that  the  sale  was  made 
in  that  manner,  the  plaintiffs  are  met  by  the  objection  that  the  fact 
is  not  proved  by  the  writing,  and  it  is  not  permissible  to  shew  it 
otherwise. 

It  is  urged  that  the  plaintiffs  might  recover  on  the  general  count  for 
goods  bargained  for  ami  sold.  The  objection  to  this  position  is  two- 
fold ;  first,  the  contract  is  executory,  and  the  plaintiffs  are  proceeding 
for  the  damages  they  have  sustained  for  the  non-fulfilment  of  it ;  and, 
secondly,  they  fail  to  prove  in  a  proper  manner  a  contract  by  which 
the  defendant  is  bound.  I  think  the  judgment  below  ought  to  be 
reversed.  Judgment  reversed. 


WILLIAM  H.  HAWKINS  kt  Al.  v.  WILLIAM  H.  CHACE. 
SuPBEME  Judicial  Court  op  Massachusetts,  October  Term,  1837. 

{Reported  in  19  Pickering,  502.] 

Case  to  recover  damages  for  the  non-performance  of  a  contract. 
The  action  was  tried  in  the  Court  of  Common  Pleas  before  Strong,  J. 

The  plaintiffs  produced  in  evidence  a  writing  in  the  following 
words :  — 
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W.  H.  Hawkins  &  Co. 

Bought  of  William  H.  Chace 

Twenty  bbls.  flour  at  6^ $110. 

Reed.  payt. 
Febktiaey  24, 1835. 

This  bill  of  parcels  was  not  written  nor  signed  by  the  defendant. 

The  plaintiffs  then  called  one  Willard  as  a  witness,  who  testified 
that  he  wrote  the  memorandum  in  question  at  the  request  of  the 
defendant ;  but  whether  he  was  requested  to  write  the  words  contained 
in  this  memorandum,  or  in  this  particular  form,  he  was  unable  to  say. 

The  plaintiffs  then  offered  to  prove  by  Willard  what  the  contract 
was  between  the  parties.  This  was  objected  to  ;  but  with  the  view  of 
ascertaining  what  contract  was  made,  so  as  to  determine  whether 
Willard  had  authority  to  wiite  the  paper,  the  judge  admitted  the 
testimony. 

Willard  then  testified  that  on  the  24th  of  February,  1835,  Hawkins 
asked  the  defendant  if  he  had  flour  to  sell,  and  the  defendant  replied 
that  he  had  twenty  barrels  to  sell  at  $5.50  per  barrel ;  that  Hawkins 
said  he  would  take  it,  and  that  he  wanted  a  memorandum  or  minute  or 
bill  (the  witness  could  not  tell  which)  ;  that  the  defendant  handed 
some  paper  to  the  witness  and  told  him  to  put  it  down  or  to  write 
something ;  that  the  witness  then  wrote  the  memorandum  in  question 
and  delivered  it  to  Hawkins  or  to  the  defendant ;  that  Hawkins  went 
away. with  the  paper;  that  the  witness  did  not  know  whether  the 
defendant  read  the  writing  or  heard  it  read,  or  in  any  way  ascertained 
what  was  written. 

The  defendant  contended  that  the  paper  in  question  was  not  such  a 
memorandum  in  writing  signed  by  the  party  to  be  charged  as  was 
required  by  the  Statute  of  Frauds. 

The  jury  were  instructed  that,  if  the  memorandum  was  substantially 
such  as  the  agreement  which  the  defendant  made  with  Hawkins,  they 
might  infer  that  Willard  was  authorized  to  make  such  memorandvim ; 
that  this  was  a  question  exclusively  for  their  determination ;  and  that 
if  they  believed  that  the  defendant  authoiized  Willard  to  write  the 
contract  substantially  as  this  was  written,  then  the  contract  was 
sufficient  to  satisfy  the  requisition  of  the  Statute  of  Frauds. 

The  jury  returned  a  verdict  for  the  plaintiffs.  The  defendant 
excepted  to  the  foregoing  instructions. 

Coffin,  for  the  defendant. 

Warren,  Battelle,  and  Williams,  for  the  plaintiffs,  cited,  to  the  point 
that  the  form  of  the  memorandum  was  suflicient,  Penniman  v.  Harts- 
horn, 13  Mass.  R.  90 ;  Whitwell  v.  Wyer,  11  Mass.  R.  6 ;  4  Wheaton, 
89,  94,  note ;  Barstow  v.  Gray,  3  Greenleaf,  409 ;  Bailey  v.  Ogden,  3 
Johns.  R.  399 :  that  it  was  signed  within  the  meaning  of  the  statute, 
2  Stark.  Ev.  613 ;  Knight  v.  Crockford,  1  Esp.  R.  190 ;  Saunderson  v. 
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Jackson,  2  Bos.  &  Pul.  238 :  and  that  the  act  done  by  Willard  under 
the  verbal  authority  was  binding  on  the  defendant,  Ulen  v.  Kittredge, 
7  Mass.  R.  233 ;  Warring  v.  Williams,  8  Pick.  326 ;  Shaw  v.  Nudd,  8 
Pick.  9;  Rucker  v.  Cammeyer,  1  Esp.  R.  105;  6  East,  307,  note  1. 

Pee  Cueiam.  The  questions  arising  are :  1.  Whether  this  bill  of 
parcels  is  a  sufficient  memorandum  of  a  contract  within  the  statute 
against  frauds ;  2.  Whether  it  was  signed  by  the  'witness  Willard  by 
the  authority  of  the  defendant  and  delivered  to  the  plaintiffs;  and  if 
so,  then  3.  Whether  there  was  evidence  sufficient  to  j)rove  'that  the 
contract  was  rescinded. 

1.  As  to  the  sufficiency  of  the  memorandum.  It  states  that  the 
plaintiffs  had  bought  the  flour  of  the  defendant,  the  number  of  barrels, 
and  the  price ;  but  it  does  not  state  when  the  flour  was  to  be  delivered 
or  when  the  price  was  to  be  paid.  But  in  the  absence  of  any  other 
evidence  the  contract  is  by  law  supposed  to  be  performed,  on  request, 
in  a  reasonable  time.  The  flour  was  to  be  delivered,  and  the  price  paid 
upon  demand.  It  is  what  is  known  among  men  of  business  as  a  cash 
transaction. 

The  contract  is  to  be  construed  from  its  terms,  and  is  not  to  be 
varied  by  jjarol  evidence.  Parkhurst  v.  Van  Courtlandt,  1  Johns.  Ch. 
279;  Brodie  v.  St.  Paul,  1  Yes.  jun.  326 ;  Bailey  v.  Og.len,  3  Johns.  R. 
399.  It  is  expressed  very  nearly  in  the  words  of  the  memorandum 
which  was  adjudged  sufficient  in  the  case  of  Saunderson  v.  Jackson,  2 
Bos.  &  Pul.  238.  That  was  an  action  for  not  delivering  a  quantity  of 
gin.  When  the  plaintiff  delivered  an  order  for  the  gin  the  defendants 
delivered  a  bill  of  parcels  to  the  plaintiff  in  these  words :  "London. 
Bought  of  Jackson  &  Hankin,  distillers.  No.  8  Oxford  St.,  1000  gallons 
of  gin,  1  in  5  gin,  7s.,  £350."  The  words,  &c.,  itahcized  were  written, 
and  the  rest  of  the  memorandum  was  printed.  In  about  a  month 
afterwards  the  defendants  wrote  a  letter  to  the  plaintiff,  wishing  to  know- 
when  they  should  send  a  part  of  the  order  to  the  plaintiff,  and  request- 
ing a  little  time  in  the  delivery  of  the  remainder.  It  was  held  that 
the  bill  of  parcels,  though  not  the  contract  itself,  might  amount  to  a 
note  or  memorandum  of  the  contract  within  the  meaning  of  the  stat- 
ute. And  although  the  names  of  the  vendors  were  printed,  yet  the 
letter  which  referred  to  the  order  was  signed  by  the  defendants.  Lord 
Eldon  very  pertinently  remarked  :  "  The  single  question  is  whether,  if 
a  man  be  in  the  habit  of  printing  instead  of  writing  his  name,  he  may 
not  be  said  to  sign  by  his  printed  name  as  well  as  his  written  name." 
By  delivering  the  paper  in  that  form  he  must  be  considered  as  adopt- 
ing the  printed  part  as  if  it  had  been  written.  The  bill  of  parcels  so 
delivered  by  the  defendants  in  that  case  was  held  to  be  a  sufficient 
memorandum  of  the  contract. 

And  we  all  think  the  bill  of  parcels  in  the  case  at  bar  is  to  be  con- 
sidered as  in  itself  a  sufficient  note  or  memorandum  of  the  contract 
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now  sued,  if  it  were  properly  signed  and  delivered  by  the  party  to  be 
charged. 

2.  But  upon  this  second  point  the  court  are  of  opinion  that,  as  the 
matter  was  left  to  the  jury,  it  does  not  appear  by  the  verdict  that  the 
name  of  William  H.  Chace  was  written  by  Willard  by  the  authority 
of  the  defendant  or  on  his  behalf.  It  is  purely  and  exclusively  a  ques- 
tion of  authority.  Two  things  may  be  conceded  as  well  settled  by 
authorities :  first,  that  to  constitute  a  signing  within  the  meaning  of 
the  Statute  of  Frauds  it  is  not  necessary  that  the  signatures  be  placed 
at  the  bottom;  but  if  the  party  to  be  charged  has  inserted  his  name  in 
any  part  of  the  paper  in  his  own  handwriting,  it  is  sufficient  to  give  it 
effect  (Saunderson  v.  Jackson,  2  Bos.  &  Pul.  238 ;  Knight  v.  Crock- 
ford,  1  Esp.  R.  190 ;  Penniman  v.  Hartshorn,  13  Mass.  R.  87)  ;  and,  sec- 
ondly, that  the  authority  of  one  person  to  sign  for  another  need  not  itself 
be  proved  by  written  evidence,  but  may  be  well  proved  by  parol  evi- 
dence. The  latter  is  the  common  case  of  an  auctioneer  who  is  deemed 
the  agent  of  both  parties,  and  whose  memorandum  therefore,  entered 
in  his  own  book,  is  taken  to  be  a  memorandum  in  writing  binding  upon 
both  parties,  because  by  them  respectively  authorized. 

But  we  know  of  no  case  in  which  such  a  signature  has  been  deemed 
good,  unless  where  it  appears  from  the  paper  that  the  name  was  intro- 
duced by  the  party  to  be  charged  in  his  own  handwriting,  as  in  Knight 
V.  Crooldbrd  and  Penniman  v.  Hartshorn ;  or  where  the  party  making 
the  memorandum  has  stood  in  such  relation  as  to  give  the  effect  to  his 
act  to  bind  his  principal  or  employer.  We  think  there  is  no  doubt 
that,  if  one  is  specially  requested  to  sign  or  authenticate  a  paper  for 
another  and  he  puts  the  name  of  his  principal  to  any  part  of  the  paper 
for  that  purpose,  it  would  be  good,  though  we  are  not  aware  that  any 
case  cited  is  precisely  to  that  point.  But  we  think  the  whole  evidence 
in  the  present  case  tends  only  to  shew  that  the  defendant  requested 
Willard  to  draw  up  some  paper  for  him  to  sign,  and  that  some  further 
act  was  contemplated  to  give  it  any  effect.  It  was  not  read  to  the 
defendant  or  in  his  hearing ;  it  was  not  delivered  to  the  plaintiifs  by 
him  or  by  his  direction  ;  and  it  does  not  appear  that  he  knew  the  con- 
tents. The  words  "  received  payment "  on  the  bill,  not  signed,  shew 
that  it  was  regarded  as  a  blank  to  be  filled  before  it  was  to  have  eifect ; 
and  it  was  written  either  under  an  expectation  that  the  transaction 
was  to  be  closed,  the  money  paid,  and  the  receipt  given  then,  or  to  be 
signed  and  operate  as  a  receipt  when  the  money  should  be  paid.  But 
supposing  the  evidence  admissible,  the  court  are  of  opinion  that,  instead 
of  leaving  it  to  the  jury  to  find  whether  the  memorandum  of  the  24th 
of  February  was  substantially  such  as  the  agreement  which  Chace 
made  with  Hawkins,  and  whether  Chace  authorized  Willard  to  write 
the  contract  substantially  as  this  was  written,  it  should  have  been  left 
to  the  jury  to  find  whether  Chace  authorized  Willard  to  make  and 
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sign  any  memorandum  in  his  behalf,  or  after  this  memorandum  was 
written  whether  Chace  adopted  it,  and  delivered  it  or  directed  it  to  be 
delivered  as  a  memorandum  of  his  agreement  with  the  plaintiffs ;  and 
in  either  of  the  last  cases  to  find  for  the  plaintiffs  upon  this  ground ; 
otherwise  for  the  defendant. 

Verdict  set  aside,  and  a  new  trial  to  he  had  in  the  Court  of 
Common  Pleas. 


DAVIS   AND   Othees   v.    shields. 
New  York  Court  of  Errors,  1841. 

[Reported  in  26  Wendell,  341.] 

Eeroe  from  the  Supreme  Court.  Shields  brought  an  action  of 
assumpsit  in  the  Superior  Court  of  the  City  of  New  York  for  the  non- 
delivery of  a  quantity  of  iron  purchased  by  him  of  Davis  and  others. 
The  purchase  was  made  on  the  31st  January,  18.36,  of  a  broker  of 
the  defendants,  of  fifty  tons  of  English  iron  at  $70  per  ton,  at  a  credit 
of  six  months,  the  iron  to  be  in  good  order,  and  the  plaintiff  not  bound 
to  take  it  unless  it  arrived  in  reasonable  time.  The  iron  was  shipped 
in  England  on  board  the  brig  Anna,  and  the  invoice  and  bill  of  lading 
dated  30th  October,  1835,  were  received  by  the  defendants  on  the 
4th  December ;  but  the  brig  did  not  arrive  in  New  York  until  some 
time  between  the  15th  and  25th  April,  1836.  The  price  of  iron 
then  had  advanced  to  $98  per  ton.  On  the  27th  April  the  plaintiff 
tendered  $3500  to  the  defendants,  and  demanded  the  iron,  which  they 
refused  to  deliver.  The  broker  made  a  memorandum  of  the  sale  in 
his  book  in  these  words:  "Jan.  21st.  Sold  this  day  to  George  W. 
Shields,  on  accoimt  of  Davis  &  Brooks,  fifty  tons  of  English  bar-iron, — 
say  twenty-five  tons  one  and  three-fourths  by  one-half;  twenty-five 
tons  one  and  three-fourths  by  five-eighths ;  fifty  tons  at  $70,  to  arrive 
on  board  brig  Anna  ;  said  iron  to  be  in  good  order  or  no  sale.''  The 
broker  communicated  the  sale  to  the  defendants,  but  no  sale  note  was 
delivered  to  either  of  the  parties.  The  defendants  proved  that  the 
usual  passages  of  ships  cari-ying  iron  varied  from  thirty  to  seventy 
days  ;  that  one  hundred  and  seventy  days  was  a  long  passage,  and  that 
they  considered  the  vessel  lost.  On  the  trial  of  the  cause  the  counsel 
for  the  defendants  insisted  that  the  memorandum  of  the  broker  was 
not  a  sufiicient  note  of  the  contract  within  the  statute  (2  R.  S.  130,  §  3), 
inasmuch  as  it  did  not  contain  the  agreement  as  to  the  time  of  pay- 
ment, nor  the  condition  of  arrival  in  reasonable  time,  and  was  not 
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subscribed.  The  Chief  Justice  of  the  Superior  Court  charged  the  jury 
that  the  memorandum  of  the  broker  was  sufficient,  and  that  the  plain- 
tiff was  entitled  to  recover.  There  were  other  questions  raised  on  the 
trial,  and  adverted  to  in  the  charge  of  the  Chief  Justice,  but  not  now 
necessary  to  be  stated.  The  jury  found  a  verdict  for  the  plaintiff,  on 
which  judgment  was  entered.  The  defendants  removed  the  record 
into  the  Supreme  Court,  where  the  judgment  was  affirmed.  See  the 
opinion  delivered  in  that  court,  24  Wendell,  324,  et  seq}  The  defend- 
ants sued  out  a  writ  of  error.     The  case  was  argued  here  by 

'  By  the  Coukt,  Cowen,  J.  The  two  classes  of  objections  collateral  to  the 
memorandum  of  the  contract  in  question  admit,  I  think,  of  short  answers.  The  first 
objection  is  that  the  broker  departed  from  his  authority  in  omitting  to  state  the  time 
of  credit  and  the  condition  of  arrival  within  a  reasonable  time ;  in  other  words,  that 
the  contract  stood  in  his  book  as  a  cash  sale,  and  imported  an  obligation  to  receive  at 
whatever  time  the  ship  might  chance  to  arrive,  though  delayed  beyond  a  reasonable 
time.  That  in  this  he  exceeded  the  authority  conferred  on  him  by  the  plaintiff  below, 
may,  I  think,  be  conceded  without  the  least  prejudice  to  Ms  claim.  The  terms  omitted 
were  restrictions  which  he  imposed  upon  the  broker  for  his  own  benefit,  and  were  no 
doubt  in  fact  more  favorable  to  him  than  those  actually  inserted  in  the  memorandum. 
To  this  however  it  did  not  lie  with  the  defendants  to  object ;  nor  do  they  appear  to 
have  done  so  in  fact.  The  plaintiff"  certainly  had  the  right  to  object;  but  he  chose 
to  adopt  an  act  upon  the  entry  of  his  agent  as  true,  although  this  resulted  in  the 
harder  terms  of  immediate  payment  and  unreasonable  delay.  The  rule  in  such  case 
is  Omnis  raiihabitio  retrolrahitur  et  mandato  cequiparatur.  Long  on  Sales,  402,  Rand's  ed. 
1839.  This  rule  extends  as  well  to  an  authority  for  executing  a  contract  in  conformity 
to  the  Statute  of  Frauds  as  to  any  other ;  and  if  the  contract  relate  to  the  sale  of  goods  or 
any  other  act  required  to  be  in  writing  by  title  2,  in  2  B.  S.  70,  2d  ed.,  the  authority 
need  not  be  in  writing,  whether  it  arise  from  original  delegation  or  subsequent  adop- 
tion. Per  Jackson,  J.,  in  Lent  v.  Padelford,  10  Mass.  E.  230,  236.  The  propriety  of 
applying  the  maxim  Omnis  ratihaUtio,  &c.,  to  such  cases  was  very  fully  considered  by 
the  C.  B.  in  the  late  ease  of  Maclean  v.  Dunn,  1  Moore  &  Payne,  761,  766,  and  con- 
ceded in  this  very  case  of  a  broker's  memorandum,  i  Bing.  722,  s.  c.  more  briefly 
reported.  Best,  C.  J.,  cited  two  previous  cases  to  the  same  effect :  Kinnitz  v.  Surry, 
Paley's  Pr.  &  Ag.  171,  note ;  and  Soames  v.  Spencer,  1  Dowl.  &  Ryl.  32.  They  are  to 
the  exact  point;  and  the  surprise  is,  after  what  Best,  C.  J.,  said  in  Moore  &  Payne 
and  Bingham,  that  the  question  should  ever  have  been  raised.  In  regard  to  the  assent 
of  Davis  &  Brooks,  beside  its  being  palpably  unnecessary  in  respect  to  the  terms  of 
the  contract  which  made  in  their  favor,  still,  if  that  were  not  so,  their  subsequent 
assent  should,  prima  facie,  be  presumed.  Vid.  1  Phil.  Ev.,  notes  by  Cowen  &  Hill, 
pp.  301,  303.  The  conditions,  as  the  broker  swore,  were  communicated  to  them ;  and 
we  hear  of  no  dissent  by  them  on  account  of  a  supposed  departure  from  authority  in 
making  the  contract  most  favorable  to  their  side.  But  even  if  they  had  actually  dis- 
sented on  such  ground,  who  ever  heard  of  such  an  objection  being  allowed  ■?  1  tell  an 
agent  to  sell  my  horse  on  credit,  and  he  brings  me  gold  ;  who  ever  thought  I  could 
object  that  he  had  exceeded  his  authority  ■?  The  more  favorable  term  is  always  im- 
pUed  by  law  in  the  very  act  of  employing  an  agent.  1  Liv.  on  Ag.  97.  The  term  of 
arrival  in  reasonable  time  was  obviously  a  mere  proviso  or  condition  on  the  side  of 
the  vendee,  with  which  the  vendors  had  nothing  to  do  by  way  of  objection  on  their 
part.  .  .  . 

The  objection  most  rehed  on,  and  certainly  the  most  plausible  one,  is  that  arising  on 
the  face  of  the  memorandum.  This  was  not  literally  "subscribed."  The  objection 
rests  on  the  Revisers'  introduction  of  this  new  word  into  our  Statute  of  Frauds,  2  R.  S. 
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J).  Lord,  Jr.,  for  plaintiffs  in  error. 
J.  Taylor  and  D.  Selden,  for  the  defendant  in  error. 
Points  submitted  and  argued  on  the  part  of  the  plaintiffs  in  error:  — 
I.  The  memorandum  in  the  broker's  book  was  not  a  valid  contract : 
it  was  unauthorized. 

70,  2d  ed.,  instead  of  the  word  "  signed,"  which  was  the  one  used  in  the  former  statute. 
It  is,  I  think,  enough  to  answer  that  the  words  "signing  "  and  "  subscribing,"  when 
applied  to  a  contract  or  other  instrument,  always  in  common  understanding  meant 
the  same  thing  ;  viz.,  a  writing  of  one's  name  at  the  bottom.  The  Legislature  have 
themselves  used  the  two  words  as  synonymous  in  the  statute  of  wills.  2  R.  S.  7, 
§§  40,  41,  2d  ed.  So  clear  and  universal  was  this  understanding  of  the  word  "  sign- 
ing," that  its  use  in  the  old  statute  was  at  first  supposed  to  require  an  actual  subscrip- 
tion at  the  bottom.  It  was  at  length  agreed,  however,  that  the  word  might  have  a 
secondary  sense,  and  indeed  must  have,  or  the  statute  would  in  many  cases  annul 
contracts  wlien  the  name  was  written  or  inserted  in  some  other  place  with  the  equally 
obvious  intent  of  giving  authenticitj'  to  the  instrument.  Accordingly,  an  attestation 
as  a  vvitness,  a  letter  written  assenting  to  the  terms  of  some  unsigned  memorandum, 
or  names  inserted  in  the  business  memoranda  of  brokers,  auctioneers,  &c.,  though 
only  in  the  body,  if  done  with  intent  to  preserve  evidence  of  the  transaction,  were 
holden  to  be  a  substantial  compliance  with  the  statute,  because  they  placed  the  matter 
beyond  the  danger  of  mere  oral  evidence,  equally  with  a  literal  signing  by  subscrip- 
tion. Roberts  on  Frauds,  119,  Am.  ed.  of  1807 ;  Long  on  Sales,  57,  et  seq.,  Rand's  ed. 
of  1839,  and  the  cases  there  cited;  Fell  on  Com.  Guar.  ch.  4,  p.  88,  et  seq.,  Am.  ed. 
of  1825,  and  the  cases  there  cited.  Even  an  insertion  of  the  name  by  the  broker  in  a 
bare  pencil  memorandum  has  been  held  sufficient.  Merritt  v.  Clason,  12  Johns.  R. 
102;  14  id.  484,  s.  c.  on  error. 

It  requires  no  greater  judicial  effort  to  enlarge  the  word  "  subscribe  "  into  a  secondary 
sense  than  the  word  "  sign  ; "  and  such  a  sense  was  perhaps  oftener  given  to  the  former 
in  common  parl.ince.  I  do  or  do  not  subscribe  to  such  a  sentiment  or  doctrine,  signi- 
fies mere  assent  or  dissent  without  the  act  of  writing  at  all ;  and  indeed  that  is  one  of 
the  principal  senses  ascribed  to  the  word  by  Johnson  in  his  quarto  dictionary,  where 
it  is  illustrated  by  a  passage  from  Hooker.  In  that  he  says  it  simply  signifies  to  give 
consent,  the  very  object  which  the  Statute  of  Frauds  is  in  search  of;  and  it  was  always 
satisfied  if  the  name  was  written  or  even  printed  in  such  a  connection  orunder  such 
circumstances  as  to  indicate  consent  to  become  bound.  Among  other  tilings,  it  looked 
to  the  course  of  business,  and  found  the  omission  of  the  name  at  the  bottom  very  com- 
mon among  brokers,  auctioneers,  and  other  agents.  It  adopted  such  acts  as  signing 
because  the  intent  was  plain,  and  they  were  as  much  beyond  the  evil  intended  to  be 
remedied  by  the  statute  as  if  the  name  had  been  placed  at  the  foot.  A  judge  signs  a 
record  in  the  margin  ;  and  there  are  peculiar  places  of  afiixing  the  name  for  the  pur- 
poses of  authentication  in  various  branches  of  business  without  coming  up  to  the  com- 
mon notion  of  signing.  With  brokers,  auctioneers,  correspondents,  &c.,  whose  acts  are 
very  commonly  to  be  tested  by  the  Statute  of  Frauds,  all  must  be  void,  were  the  courts 
suddenly  to  wheel  about. and  turn  their  faces  against  the  former  principles  of  con- 
struction. They  would  thus  subvert  half  the  contracts  of  sale  in  the  most  commercial 
portions  of  the  State ;  a  mischief  which  I  admit  they  must  do  if  the  new  and  revised 
statutes  have  left  them  no  alternative.  But  the  principle  of  construction  remains  the 
same,  and  rests  on  a  broader  foundation,  and  a  state  of  things  calling  more  imperiously 
for  its  enforcement  in  proportion  as  memoranda  of  the  kind  in  question  have  long  had 
a  direct  sanction,  not  only  in  the  usages  of  business,  but  under  the  Statute  of  Frauds 
itself  A  subscription  by  merely  inserting  the  name  is  as  effectual  a  guard  against 
perjury  and  fraud  as  it  ever  was.  Being  out  of  the  mischief  which  the  statute  intended 
to  avoid,  it  is  therefore  out  of  the  statute  itself.     If  an  authority  be  wanting  for  such 
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1.  The  contract  declared  on  is  of  the  class  based  on  the  considera- 
tion of  mutual  agreements.  In  such  contracts  the  agreement  on  each 
side  forming  the  consideration  to  the  other  party  must  be  binding  at 
the  date  of  the  contract,  or  the  contract  is  without  consideration  and 
void.  Such  contracts,  both  in  justice  and  in  law,  rest  upon  the  basis  of 
mutual  and  reciprocal  obligation.  Nichols  v.  Raynbred,  Hobart,  88  ; 
Livingston  v.  Rogers,  1  Caines  Rep.  583 ;  Burnet  v.  Bisco,  4  Johns. 
R.  235 ;  Cooke  v.  Oxley,  3  Term  Rep.  653  ;  Payne  v.  Cave,  3  T.  R.  148; 
1  Chitty,  Pleading,  325 ;  Keep  v.  Goodrich,  12  Johns.  R.  397 ;  Russell 
V.  Nicoll,  3  Wendell,  120,  Marcy's  Opinion ;  Lawrenson  v.  Butler,  1  Scb. 
&  Lefroy,  13. 

2.  The  only  contract  in  evidence  is  the  entry  in  the  broker's  book, 
and  it  cannot  be  varied  or  explained  by  parol  evidence.  Peltier  v. 
Collins,  3  Wendell,  459 ;  Bailey  v.  Ogden,  3  Johns.  R.  411 ;  Powell 
y.  Divett,  15  East,  29.  That  contract  contains  no  stipulation  or  con- 
dition as  to  credit,  or  the  tina.e  of  the  arrival  of  the  iron. 

3.  The  authority  of  the  broker,  although  it  may  be  without  writing, 
must  be  from  each  party  to  sign  the  identical  contract ;  without  such 
authority  from  both,  the  contract  is  not  the  mutual  obligation  of  each 
and  is  void.  Cumming  v.  Roebuck,  1  Holt,  172,  3  C.  Law  Rep.  65 ; 
Thornton  v.  Kemster,  5  Taunton's  Rep.  786 ;  Peltier  v.  Collins,  3  Wen- 
dell, 459. 

an  obvious  principle  of  construction,  take  tlie  words  of  Lord  Hardwiclie  in  Welford  v. 
Beazely,  3  Atk.  503.  There  the  party  to  be  charged  had  merely  put  his  name  as  a 
witness.  The  Lord  Chancellor  said  :  "  The  meaning  of  the  statute  is  to  reduce  con- 
tracts to  a  certainty  in  order  to  avoid  perjury  on  the  one  hand  and  fraud  on  the  other  ; 
and  therefore  both  in  this  court  and  the  courts  of  common  law,  where  the  agreement 
has  been  reduced  to  such  a  certainty,  and  the  substance  of  the  statute  has  been  com- 
plied with  in  the  material  part,  the  forms  have  never  been  insisted  upon."  The  law 
requires  that  a  bill  or  note  payable  to  order  should  be  indorsed,  in  order  to  it^  transfer, 
and  the  subjecting  of  the  payee  to  certain  definite  liability  ;  yet  if  he  put  his  name 
on  the  face,  or  elsewhere  on  the  paper,  or  a  paper  annexed,  with  intent  that  the  act 
shall  operate  as  an  indorsement,  it  is  the  same  thing,  because  the  substance  of  the 
legal  requisition  is  thus  fulfilled.     This  has  been  often  held. 

I  will  not  now  do  more  than  advert  to  the  general  evil  of  considering  eTery  lileral 
or  verbal  deviation  in  our  Revised  Statutes  from  the  former  acts  which  they  adopt  as  a 
change  in  substance.  We  had  occasion  to  consider  it  in  some  measure  at  the  last 
term,  especially  in  respect  to  the  Statute  of  Frauds ;  and  daily  observation  confirms 
the  views  then  expressed  with  regard  to  all  such  former  statutes  as  entered  into  and 
governed  the  general  business  of  the  community.  They  made  and  will  continue  to 
make  a  part  of  the  commercial  and  social  habitude  ;  and  even  where  an  alteration  was 
obviously  intended,  and  was  plainly  expedient  or  necessary,  a  century  must  perhaps 
go  by  ere  the  change  will  be  actually  effected.  Some  fifty  or  more  years  have  passed 
since  a  very  necessary  alteration  was  made  by  statute  in  the  denomination  of  our  cur- 
rency ;  and  although  the  necessity  was  universally  conceded,  perhaps  fifty  more  will 
not  practically  complete  the  change.  To  make  the  numerous  verbal  alterations  in  our 
Revised  Statutes,  in  all  or  even  a  majority  of  instances,  an  actual  departure  from  the 
former  law,  would  be  to  open  Pandora's  box.  The  evils  would  be  intolerable,  and  the 
whole  community  would  at  once  demand  their  repeal. 

Judgment  affirmed.  —  Ed. 
VOL.  I,  36 
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4.  The  authority  of  the  buyer  to  the  broker  was  only  to  sign  a  con- 
tract providing  for  a  credit,  and  to  have  a  condition  of  arrival  in 
reasonable  time.  Had  the  sellers  in  this  case  attempted  to  enforce  the 
contract,  the  buyer  was  clearly  not  bound  by  this  memorandum,  for  he 
never  authorized  this  contract.  And  the  seller  did  not  authorize  the 
signing  of  a  memorandum,  unless  it  was  also  authorized  by  the  buyer. 
This  memorandum  was  therefore  void. 

5.  The  entry  in  the  broker's  book  (with  its  deficiencies)  never  was 
communicated  to  the  parties.  On  the  arrival  of  the  iron,  and  the 
refusal  of  the  sellers  to  acknowledge  the  contract,  it  was  too  late  for 
the  buyer  to  give  it  a  retroactive  effect  by  adoption,  if  that  ever  can  be 
done  with  such  a  class  of  contracts. 

6.  No  assent  of  the  sellers  can,  without  evidence,  be  presumed  to  a 
contract  because  of  its  terms  being  advantageous,  unless  it  be  first 
shewn  to  be  binding  on  the  other  party.-'  .  .  . 

III.  The  broker's  entry  in  his  book  was  not  a  memorandum  of  the 
contract  subscribed  by  the  parties  to  be  charged  thereby.  2  R.  S.  70, 
136,  §  3. 

1.  The  entry  is  not  in  its  formation  a  memorandum  for  the  signature 
or  use  of  the  parties :  it  was  merely  an  entry  for  the  business  purposes 
of  the  broker,  and  not  of  the  principals.  Hicks  v.  Whitmore,  12  Wen- 
dell, 550. 

2.  The  statute  making  a  special  and  exj)ress  provision  for  sales  by 
auctioneers  (equally  agents  of  both  parties  as  brokers)  evinces  a  clear 
purpose  to  exclude  the  constructive  signing  of  mere  brokers'  entries  in 
their  own  books  ;  a  mode  of  authentication  contrary  to  the  policy  and 
object  of  the  statute.  2  R.  S.  70,  136,  §  3.  See  M'Comb  v.  Wright, 
4  Johns.  Ch.  K.  663,  as  to  auctioneers'  entries. 

3.  The  alteration  in  the  old  statute,  by  changing  "  signing  "  for  "  sub- 
scribing," was  intended  to  introduce  a  more  specific  and  safe  mode  of 
authentication  than  wliat  a  loose  construction  had  given  to  the  term 
•"  signing."  The  change  was  introduced  in  reference  to  a  recognized 
difference  in  the  terms.  2  R.  S.  70, 136,  §  3,  compared  with  1  R.  L.  1813, 
79,  §  15  ;  Revisers'  Notes,  3  R.  S.  (2d  ed.)  656,  7  (§  8  as  to  land  differs)  ; 
Merritt  v.  Clason,  12  Johns.  R.  102.  Compare  Parker  v.  Willson, 
15  Wendell,  346,  with  10  Wendell  R.  250,  Rogers  v.  Kneeland. 

4.  A  writing  in  the  body  of  a  contract  was  held  to  be  a  signing  in 
analogy  to  the  use  of  the  word,  as  adjudged,  in  the  Statute  of  Frauds 
as  to  wiUs.  The  alteration  and  definition  in  the  Statute  of  Frauds  as 
to  wills  is  in  pari  materia  to  govern  the  alteration  in  the  Statute  of 
Frauds  as  to  contracts.  See  statute  as  to  wills,  1  R.  L.  1813,  p.  364, 
§  2;  2  R.  S.  7,63, §  40;  8  R.  S.  627,  Revisers'  Notes.    Cases  on  signing 

1  The  parts  omitted  are  not  material  to  the  queation  of  the  sufficiency  of  the  mem- 
orandum. —  Ed. 
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of  wills:  Viner  Ab.  Devise,  N.  7,  pi.  2  ;  Lemayne  v.  Stanley,  3  Lev.  1. 
As  to  contracts :  Hatton  v.  Gray,  2  Ch.  Cas.  164 ;  Knight  v.  Crock- 
ford,  1  Esp.  R.  190 ;  Coles  v.  Trecothick,  9  Vesey,  248  ;  Saunderson  v. 
Jackson,  2  Bos.  &  P.  238. 

5.  The  course  of  decision  on  the  Revised  Statutes  as  to  contracts 
required  to  be  in  writing  has  been  uniformly,  excepting  in  this  case, 
upon  a  strict  and  not  latitudinarian  construction.  The  words  of  the 
statute  ought  to  be  construed  literally  and  not  metaphorically.  See 
Downs  V.  Ross,  28  Wend.  272 ;  Parker  v.  Willson,  15  Wend.  346 ; 
Hicks  V.  Whitmore,  12  Wend.  548.  ... 

After  advisement  the  following  opinions  were  delivered  :  — 

By  thb  Chancblloe.  .  .  .  The  broker's  memorandum  was  fatally 
defective  in  not  containing  the  real  agreement  between  the  parties,  as 
well  as  in  not  being  subscribed  by  the  agent  of  Davis  &  Brooks. 
Although  it  is  not  necessary  that  both  parties  should  subscribe  the 
agreement  to  make  it  obligatory  upon  the  one  who  does  subscribe  the 
same,  it  is  necessary  that  they  should  botl\  assent  to  such  agreement  to 
make  it  binding  upon  either.  Here  Green  was  not  the  broker  of  the 
buyer,  who  made  his  own  contract.  He  was  therefore  the  agent  of  the 
vendors  merely ;  and  if  his  name  had  been  subscribed  to  this  memoran- 
dum, which  was  never  shewn  to  Shields,  it  would  not  have  made  such  a 
contract,  which  he  had  never  assented  to,  binding  upon  him  ;  nor  even 
would  it  have  been  evidence  of  the  acceptance  of  such  a  contract  on 
the  part  of  Shields  ;  and.  without  an  acceptance  on  the  part  of  Shields, 
it  could  not  be  binding  upon  Davis  &  Brooks.  The  omission  of  the 
stipulated  time  of  credit  in  the  written  memorandum  rendered  the  sup- 
posed agreement  stated  therein  wholly  inoperative  as  to  both  parties  : 
as  to  the  purchaser,  because  he  had  not  signed  any  such  contract  or 
authorized  any  one  to  sign  it  for  him ;  and  as  to  the  vendors,  because  he 
had  never  consented  to  accept  of  such  an  agreement  from  them  :  and 
there  being  no  contract  which  was  binding  upon  either  party  at  the 
time  the  parol  agreement  was  made.  Shields  could  not  make  it  a  valid 
agreement  as  against  the  other  party  by  assenting  to  the  written  mem- 
orandum after  the  subject  of  the  contract  had  risen  more  than  twenty- 
five  per  cent,  in  value. 

Again,  I  think  there  was  no  memorandum  of  any  contract  subscribed 
by  the  parties  who  are  now  sought  to  be  charged  thereby,  or  by  their 
agent,  within  the  intent  and  meaning  of  the  Revised  Statutes  on  this 
subject.  The  former  Statute  of  Frauds  required  the  note  or  memoran- 
dum of  the  agreement  to  be  signed  by  the  party  charged  thereby.  And 
the  courts  had  not  only  decided  that  it  was  not  necessary  that  it  should 
be  signed  by  both  parties  so  as  to  make  it  legally  binding  upon  both, 
or  upon  neither ;  but  they  had  in  many  cases  held  that  a  literal  signing 
of  the  memorandum  by  the  party  who  was  sought  to  be  charged 
thereby  was  not  necessary.    It  will  be  seen  however  by  a  reference  to 
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their  notes,  that  the  Revisers  proposed  to  alter  the  kw  in  both  these 
particulars.  They  therefore  proposed  a  section  requiring  the  agreement 
to  be  reduced  to  writing  at  the  time  it  was  made,  and  that  it  should 
be  "  subscribed  "  by  the  party  by  whom  it  was  to  be  performed,  and 
by  all  the  parties  thereto  where  it  contained  promises  to  be  performed 
by  each  of  them.  See  3  R.  S.  (2d  ed.)  656.  And  they  state  in  express 
terms  that  one  of  the  differences  between  the  section  prepared  by  them 
and  the  old  law  is  in  requiring  the  agreement  to  be  "  subscribed  ; "  by 
which  term,  us  their  note  to  the  8th  section  of  preceding  title  shews, 
it  was  intended  to  require  a  literal  signing  of  the  agreement  at  the  end 
of  the  same.  The  Legislature  however  differed  with  the  Revisers  as  to 
some  of  the  proposed  alterations,  both  in  relation  to  contracts  for  the 
sale  of  real  estate  and  also  as  to  agreements  for  the  sale  of  chattels 
and  choses  in  action.  They  therefore  only  required  the  contract  for 
the  sale  of  lands  or  any  interest  therein  to  be  subscribed  by  the  party 
by  whom  the  sale  or  lease  was  to  be  made,  or  by  his  lawfully  authorized 
agent ;  and  the  agreement  for  the  sale  of  chattels,  &c.,  to  be  subscribed 
by  the  party  to  be  charged  therewith.  They  therefore  intentionally 
retained  the  word  "  subscribed "  in  both  sections  as  proposed  by  the 
Revisers,  for  the  purpose  of  requiring  an  actual  signing  of  the  agree- 
ment or  memorandum  thereof  in  writing;  and  to  provide  for  the  only 
case  in  which  they  deemed  it  safe  or  expedient  to  dispense  with  a 
literal  signing  or  subscribing  of  the  note  or  memorandum  of  the  agree- 
ment in  writing,  the  Legislature  introduced  a  new  section  not  prepared 
by  the  Revisers,  providing  that  an  auctioneer's  memorandum,  specifying 
the  terms  of  sale  and  the  names  of  the  vendor  and  purchaser,  should  be 
valid.  2  R.  S.  136,  §  4.  Without  entirely  disregarding  the  declared 
will  of  the  Legislature  therefore,  I  do  not  see  how  it  is  possible  we  can 
consider  this  imperfect  broker's  memorandum,  which  does  not  purport 
to  have  been  signed  or  subscribed  by  any  one,  to  be  a  memorandum  of 
this  agreement  subscribed  by  Davis  &  Brooks  or  by  their  agent.  See 
Herbert  v.  Turner  and  Others,  6  London  Jurist,  194.  I  am  therefore 
compelled  to  declare  it  as  my  opinion  that  the  agreement  made  verbally 
by  their  broker  with  Shields  was  not  legally  binding  upon  them ;  and 
that  the  judgment  of  the  court  below  should  be  reversed,  and  a  venire 
de  novo  awarded. 

By  Senatok  Veeplanck.  A  broker  is  employed  to  sell  a  quantity 
of  iron  expected  to  arrive  in  a  certain  ship.  He  makes  an  agreement  for 
the  sale  at  a  credit  of  six  months  and  upon  a  condition  suggested  by 
the  purchaser  that  the  iron  should  arrive  in  reasonable  time.  The 
terms  thus  agreed  upon  between  the  broker  and  the  buyer  are  commu- 
nicated by  tlie  former  to  the  owners,  and  assented  to.  The  broker 
enters  in  his  sale-book  a  memorandum  of  the  agreement,  omitting  the 
terms  of  reasonable  period  of  arrival  and  the  stipulated  six  months' 
credit.     No  sale  note  is  given  to  either  party,  nor  was  the  entry  in  the 
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sale-book  communicated  to  either.  The  iron  does  not  ai-rive  until  after 
a  passage  of  five  or  six  times  the  ordinary  length,  during  which  the 
price  of  iron  rises  in  the  New  York  market.  Upon  the  arrival  of  the 
vessel  the  importers  refuse  to  deliver  the  iron  or  comply  with  the  agree- 
ment. The  reason  assigned  for  such  refusal  appears  to  have  been  that 
the  iron  did  not  arrive  in  a  reasonable  time,  as  the  probable  motive 
was  the  rise  in  the  market  price  of  the  article  above  the  contract  price. 
But  whatever  may  be  the  merits  of  the  controversy  as  between  the 
individuals,  the  transaction  is  governed  by  general  rules  of  public 
utility  and  positive  legislation  ;  and  upon  these  it  must  be  decided. 

Our  revised  Statute  of  Frauds  enacts  that  "  every  contract  for  the 
Bale  of  any  goods,  chattels,  or  things  in  action,  for  the  price  of  fifty 
dollars  or  more,  shall  be  void,  unless  a  note  or  memorandum  of  such 
contract  be  made  in  writing  and  subscribed  by  the  parties  to  be  charged 
thereby."  2  R.  S.  136,  §  3.  If  this  contract  of  sale  be  void  from  defect 
of  compliance  with  these  positive  requirements  of  the  statute,  it  will 
not  be  necessary  to  inquire  how  far  the  condition  of  arrival  within 
reasonable  time  demanded  originally  by  the  buyer  is  a  stipulation  for 
his  benefit  only,  which  he  may  waive  by  an  after  ratification  of  the 
defective  memorandum,  or  whether  it  be  not  also  a  valid  ground  of 
defence  to  the  sellers. 

We  have  here  a  broker's  memorandum  of  an  agreement  of  sale,  dis- 
tinctly mentioning  the  names  of  buyer  and  seller,  —  "  Sold  this  day,  on 
account  of  Davis  &  Brooks,  to  G.  W.  Shields  fifty  tons  of  bar-iron," 
&c.  Allowing  this  entry  to  be  a  correct  note  of  the  contract,  and  to 
have  been  made  by  an  authorized  agent  of  the  parties,  or  at  least  of 
the  party  to  be  charged  in  this  suit,  is  it  yet  duly  subscribed  within  the 
meaning  of  our  Revised  Statutes?  Our  former  statutes,  preserving 
the  language  of  the  original  English  act,  prescribed  that  the  required 
memorandum  should  be  signed  by  the  parties  to  be  charged.  A  series 
of  decisions  in  Englan.d,  adopted  as  the  rule  of  our  own  courts,  had 
established  the  construction  that  a  mention  of  the  names  of  the  princi- 
pals in  a  note  of  the  agreement  of  sale  made  by  an  authorized  agent  of 
the  party  sought  to  be  charged  was  a  valid  signing  within  the  act. 
The  earlier  cases  giving  a  judicial  interpretation  to  the  legislative  word 
"signed,"  both  in  the  Statute  of  Frauds  and  as  used  in  respect  to  wills, 
were  governed  by  the  probable  intent  of  the  parties :  as  when  a  tes- 
tator wrote  his  name  in  the  beginning  of  a  will,  "I,  A.  B.,  do  make  this 
my  last  will ; "  or  when  a  party  contracting  to  sell  wrote  or  printed 
his  name  in  the  actual  offer  or  contract,  as  "  I,  C.  D.,  do  agree  or 
offer."  This  natural  extension  of  the  word  "  sign  "  was  gradually 
enlarged  to  include  every  and  any  mention  of  the  party's  name,  by 
himself  or  by  his  authority  express  or  implied,  made  in  any  note  of  the 
agreement.  In  this  way,  prior  to  the  revision  of  our  statutes,  it  had 
become  a  settled  point,  and  was  so  stated  in  all  the  books  and  cases 
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on  this  subject,  that  if  the  name  of  the  party  to  be  charged  appeared  in 
the  memorandum  so  as  to  be  applicable  to  the  whole  substance  of  the 
writing,  and  written  by  himself,  or  by  his  authority  or  with  his  pre- 
sumed assent,  it  is  immaterial  where  the  name  appears,  whether  at  top 
or  bottom,  whether  as  the  signature  to  a  bargain  or  merely  mentioned 
in  the  note  as  that  of  a  buyer  or  seller.  Saunderson  v.  Jackson,  2  Bos. 
&  Pul.  R.  238  ;  Welford  v.  Beazely,  3  Atk.  R.  503 ;  Merritt  v.  Clason, 
12  J.  R.  102,  —  atfirmed  in  this  court,  14  Johns.  R.  487.  In  this  last  ease 
Chancellor  Kent,  after  stating  the  law  as  above,  adds :  "  Forms  are 
not  regarded,  and  the  statute  is  satisfied  if  the  terms  of  the  contract 
are  in  writing  and  the  names  of  the  contracting  parties  appear." 
The  object  of  the  original  act  was,  as  its  title  avows,  "  the  prevention 
of  frauds  and  perjuries,"  by  substituting  for  the  loose  recollections  of 
memory  and  the  mutual  danger  of  misconception  of  parties  a  precise 
written  agreement,  or  at  least  a  distinct  written  memorandum  of  the 
contract.  Yet  it  so  happened  that,  as  well  in  respect  to  this  mat- 
ter of  signing  as  to  several  other  points,  such  as  the  note  being  made 
at  the  time  or  afterwards  ratified,  the  requiring  the  names  of  all 
the  jiaities  or  only  that  of  the  party  charged  in  the  suit,  the  literal 
interpretation  of  the  statute,  ami  probably  its  real  original  intention, 
came  into  perpetual  collision  with  the  actual  habits  and  usages  of  life, 
so  that  during  two  centuries  of  doubtful  litigation  the  courts  have 
been  led  to  strive  to  give  the  statutory  words  the  largest  and  most 
convenient  construction  they  could  possibly  bear.  Thus,  at  the  expense 
of  millions  during  two  hundred  years  of  litigation,  an  artificial  and 
technical  meaning  had  been  framed  in  England,  which  was  received 
and  embodied  in  our  own  law.  Probably  the  necessity  of  the  case, 
the  real  inconvenience  of  a  more  natural  interpretation,  combined  with 
the  difficulty  of  legal  reform  in  those  days,  may  have  been  a  sufficient 
cause,  or  at  least  a  fair  excuse,  for  latitudinarian  exposition  in  the 
courts.  These  seem  to  be  the  true  reasons  why  the  meaning  of  a  short 
statute  drawn  by  Chief  Justice  Hale,  a.  man  eminent  alike  for  legal  accu- 
racy and  various  scholarship,  has  required  volumes  of  judicial  commen- 
tary. In  our  form  of  government  and  state  of  society,  the  simpler  and 
wiser  mode  of  reconciUng  the  conflict  of  positive  law  with  the  habits 
and  conveniences  of  trade  and  life  is  to  receive  the  words  of  every 
statute  in  the  usual  and  customary  acceptation,  unless  they  have  already 
acquired  some  other  fixed  technical  meaning,  and  to  resort  to  correct- 
ive legislation  as  the  true  remedy  for  any  evil  or  inconvenience  thus 
resulting  from  a  fair  interpretation  of  the  law.  I  am  always  desirous 
to  apply  the  same  principle  to  the  construction  of  our  Revised  Statutes. 
Mere  changes  of  phrase  or  remoulding  of  sentences  must  be  far  from 
authorizing  us  to  set  aside  any  less  obvious  meaning  which  has  been 
fixed  and  settled  by  long  and  constant  adjudication.  In  such  instances, 
phrases  and  sentences  re-enacted  with  slight  alteration  are  manifestly 
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employed  in  their  strict  legal  sense,  as  much  so  as  single  technical 
words ;  for  there  may  be  a  technical  meaning  in  a  sentence  or  phrase- 
differing  from  the  usual  and  popular  one,  as  -well  as  in  single  words. 
When  such  interpretations,  however  artificial  at  first,  have  been 
wrought  by  long  usage  into  the  body  of  the  law  and  the  habits  of  those 
who  are  to  be  governed  by  it,  the  harsh  return  to  a  more  popular  sig- 
nification would  be  in  clear  contradiction  to  the  legislative  will,  and 
byunsettUng  the  law  would  open  the  door  to  the  admission  of  the  very 
uncertainty  and  litigation  it  would  seek  to  exclude.  Nevertheless  it  is 
equally  evident  that  it  was  the  design  of  our  revision  to  improve  the 
substance  of  our  enactments,  as  well  as  to  give  greater  simplicity  and 
perspicuity  to  their  language.  In  such  alterations,  where  no  arbitrary 
or  technical  signification  has  been  incorporated  into  the  language  of 
the  law,  we  should  look  to  the  usual  sense  without  resorting  to  the 
analogy  of  old  decisions  to  engraft  again  a  similar  artificial  sense  upon 
new  words.  The  doctrine  which  Lord  EUenborough  has  strongly  and 
wisely  stated  as  his  own  governing  rule  of  statutory  interpretation,  and 
which  he  did  not  hesitate  to  apply  to  the  English  Statute  of  Frauds 
itself  after  so  many  years  of  forced  constructions,  applies  with  still 
greater  reason  to  our  own  revised  code :  "  In  all  cases  where  the 
words  of  a  statute  have  not  by  long  habitual  construction  received  a 
peculiar  meaning,  such  as  they  will  allow  of,  I  am  always  inclined  to 
give  them  their  natural  ordinary  signification."  Wain  v.  Warlters,  5 
East,  R.  10. 

How  then  stands  the  case  as  to  change  of  language  in  the  section 
now  under  consideration  ?  Does  or  does  not  the  change  of  phra- 
seology evidently  purport  the  intent  to  change  the  law  ?  What  is  the 
signification  of  the  words  used  in  the  revised  act,  and  how  do  they 
differ  from  the  language  of  the  former  acts  ?  Our  former  acts,  like 
the  English  Statute  of  Frauds,  required  "  some  note  or  memorandum 
in  writing  to  be  made  and  signed  by  the  parties  or  their  agents  law- 
folly  authorized."  1  R.  L.  79.  The  verb  "to  sign"  in  its  primary, 
derivative,  and  ancient  sense  signifies  "to  shew  or  declare  assent  or 
attestation  by  some  sign  or  mark."  Thence  it  early  passed  to  mean 
the  shewing  or  declaring  such  assent  or  attestation  by  the  customary 
mark  of  the  written  name.  In  ordinary  as  well  as  in  legal  use  it  is 
now  understood  to  mean  "  to  write  the  name  in  any  such  way  as  will 
indicate  that  the  writing  with  which  it  is  connected  expresses  the 
assertion,  the  promise,  or  the  act  of  the  signer,  according  to  the  nature 
of  the  writing."  It  may  be  at  the  end  or  elsewhere,  as  in  the  margin 
in  the  ofiicial  acts  of  some  public  officers,  and  sometimes  in  the 
attestation  of  witnesses.  Thus  one  of  those  ancient  decisions  on  the 
meaning  of  the  word  in  the  Statute  of  Wills,  which  led  on  to  much 
holder  interpretation,  says  very  justly,  in  the  quaint  language  of  those 
days,  that  the  writing  of  the  name  on  the  same  paper  would  answer, 
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"  eerviroit  per  tout,  et  n'est  material  si  soit  signe  en  le  top  ou  bottom, 
car  le  statut  ne  dit  subscribed  me  signed."  Hilton  v.  King,  3  Lev.  R. 
86.  But,  as  already  stated,  a  far  greater  latitude  has  been  since  given 
judicially  to  this  word,  until  any  mention  of  the  name  was  held  to  be 
a  signature,  as  in  cases  like  that  of  Knight  v.  Crockford,  1  Esp.  Cases, 
190,  where,  said  Lord  Eldon,  commenting  upon  it,  "  it  is  impossible 
not  to  see  that  the  insertion  of  the  name  at  the  beginning  of  the  paper 
was  not  intended  to  be  a  signature,  and  that  the  paper  was  meant  to 
be  incomplete  until  it  was  further  signed."  Saunderson  v.  Jackson, 
3  Bos.  &  Pul.  R.  239.  Thus  the  word  "  signing  "  in  the  statute  book 
came  to  bear  an  authoritative  meaning  in  certain  connections  beyond 
its  usual  legal  sense,  and  to  include  any  mention  of  the  name  if  made 
by  the  party  hinist4f  or  with  his  assent  express  or  implied,  and  in  con- 
nection with  the  terms  of  the  agreement.  Now,  it  would  seem  that 
the  deliberate  omission  of  a  word  that  had  thus  acquired  a  remarkable 
and  peculiar  extension  by  express  adjudication,  and  the  substitution  of 
another  word,  even  one  synonymous  in  common  use  but  which  had 
never  gained  a  secondary  technical  sense,  would  strongly  indicate  the 
legislative  intent  to  modify  the  substance  of  the  statute.  But  the 
substituted  word  is  "  subscribed."  This  literally  and  according  to  its 
derivation  means  "  to  write  beneath,"  but  in  habitual  use  it  denotes 
the  writing  the  name  at  the  end  of  any  writing  in  token  of  assent  or 
attestation,  acconling  to  the  import  of  the  writing  itself.  It  has  a 
secondary  meaning,  but  that  is  purely  metaphorical,  denoting  the 
consent,  assent,  or  promise  thus  conveyed,  without  reference  to  the 
external  mode  of  expressing  it,  as  '-'•  I  subscribe  to  Ricardo's  doctrine 
of  rent."  This  Judge  Co  wen  intimates  may  be  the  sense  in  which  our 
statute  employs  the  word.  But  this  secondary  sense  is  excluded 
when  actual  writing  is  spoken  of;  and  besides  holds  only  when  the 
word  is  used  as  a  neuter  or  intransitive  verb,  accompanied  by  the  pre- 
position to.  This  distinction  may  be  observed  alike  in  colloquial  use 
and  in  correct  style.  Thus,  "  I  subscribe  to  the  New  York  Review," 
means  a  promise  to  receive  and  ])ay  for  the  Review ;  but  used  transi- 
tively the  meaning  is  of  literal  subscription,  as  "I  subscribed  the 
proposals  for  the  New  York  Review."  So  the  clergyman  of 
the  Anglican  Church  subscribes  the  thirty-nine  articles.  This  has 
the  literal  meaning  of  manual  subscription,  denoting  at  the  same  time 
mental  assent.  But  if  it  be  meant  merely  to  say  that  the  theologian 
assents  to  these  doctrines,  it  would  be  said  that  "  he  subscribed  to  the 
articles."  So  also  in  the  grave  and  noble  style  of  Hooker,  in  the 
passage  cited  by  Johnson  to  illustrate  this  use :  "  The  Nicene  Creed 
was  framed  for  the  world  to  subscribe  unto."  But  another  great 
master  of  English  idiom,  when  speaking  of  a  literal  and  manual  sub- 
scription, says :  "  They  united  by  subscribing  a  covenant,  which  they 
pretended  to  be  no  other   than    had   been    subscribed   in  tlie  reign 
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of  King  James,  and  that  his  Majesty  had  himself  subscribed  it." 
Clarendon's  History.  Thus  then,  alike  in  colloquial  use  and  in  that 
of  good  writers,  the  words  "  note  of  the  agreement  in  writing,  sub- 
scribed by  the  parties,"  would  mean  a  note  of  the  agreement  with  the 
names  of  the  parties  signed  below  or  at  the  end  so  as  to  denote  assent 
thereto.  Thus,  taking  the  usual  sense  of  the  words  in  their  literary  or 
their  colloquial  use,  the  Legislature  must  appear  to  have  intentionally 
substituted  a  word  of  known  and  limited  meaning  to  the  word  "  sign," 
having  a  wider  primitive  sense,  as  well  as  a  very  broad  technical  signi- 
fication unknown  to  familiar  usage. 

Let  us  next  look  at  the  legal  authority  indicating  the  technical 
meaning  of  these  two  words.  Have  the  decided  cases  giving  a  legal 
and  professional  sense  to  the  word  "  sign "  comprehended  either 
directly  or  indirectly  the  analogous  but  not  synonymous  word  "  sub- 
scribe "  ?  A  brief  examination  of  the  legal  use  of  these  two  words 
will  convince  us  that  this  is  not  the  case.  In  the  earliest  adjudica- 
tions of  the  statutory  sense  of  the  word  "  sign,"  it  was  expressly  distin- 
guished between  these  two  words  ;  and  the  decision  of  the  court  sup- 
porting a  mentipn  of  the  name  in  the  beginning  of  the  instrument  as 
a  good  sigiling  was  founded  on  the  reason  that  "  the  statute  does  not 
say  subscribed,  but  sign."  Hilton  v.  King,  3  Lev.  R.  86  ;  Lemayne 
V.  Stanley,  3  Lev.  1.  I  cite  these  ancient  decisions  because  they  have 
been  kept  alive  by  constant  reference  as  the  foundation  of  modern 
decisions.  The  same  distinction  between  the  two  words  in  question 
has  been  made  by  later  English  judges,  among  them  by  Lord  Chan- 
cellor Hardwicke,  if  I  recollect  rightly.  It  is  also  to  be  found  in  the 
most  approved  text-books  on  this  head  of  the  law,  as  in  Roberts  on 
Frauds,  119.  The  same  distinction  is  quite  familiar  in  the  reports 
of  our  own  courts.  In  Merritt  v.  Clason,  12  J.  R.  102,  this  point  was 
immediately  under  consideration ;  and  the  eminent  counsel  by  whom 
the  case  was  argued  insist  on  the  one  side  on  the  plain  distinction 
between  signing  and  subscribing,  and  admit  it  on  the  other.  "  Signing 
does  not  ex  vi  termini  mean  that  the  name  of  the  party  should  be 
subscribed,"  said  the  late  John  Wells,  a  speaker  and  writer  remarkable 
for  his  precision  in  the  use  of  language.  On  the  other  side, 
D.  B.  Ogden  thus  replies :  "  I  do  not  say  that  the  agreement  must  be 
subscribed,  but  that  it  must  be  signed  in  some  part  of  the  con- 
tract." The  point  decided  is  thus  stated  by  the  learned  and  accurate 
reporter  of  that  day,  Mr.  Johnson,  in  the  marginal  note  of  the  case : 
"  A  memorandum  of  a  contract  for  the  purchase  of  goods  written  by 
a  broker  in  his  book  in  the  presence  of  the  vendor,  and  the  terms 
of  the  purchase  being  in  the  body  of  the  memorandum,  but  not 
subscribed  by  the  parties,  is  a  sufficient  memorandum  within  the 
statute."  14  J.  R.  484.  The  language  of  eminent  counsel  and  a  dis- 
tinguished reporter  is   cited,   not   as   legal   authority,  but   as  indis- 
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putable  evidence  of  the  usage  of  words,  professionally  and  technically, 
a  very  few  years  before  our  revision  of  the  statutes.  Thus  we  have 
ample  evidence  of  the  legal  distinction,  as  familiar  to  the  use  of 
judges  and  lawyers  as  to  the  general  understanding,  between  the 
operative  word  of  the  old  statutes  and  that  selected  in  its  place  in  the 
late  revision. 

Finally,  our  learned  Revisers,  in  their  reports  to  the  Legislature  upon 
this  and  the  analogous  point  of  contracts  for  the  sale  of  lands,  &c., 
observe  that  "it  had  been  held  that  under  the  former  statute  the 
literal  act  of  signing  was  not  necessary.  After  setting  out  with  that 
principle,  the  courts  found  themselves  perfectly  at  large  as  to  what 
should  be  considered  as  signing.  To  prevent  difficulties,  the  Revisers 
recommend  that  those  agreements  should  be  subscribed.''''  With 
such  a  constant  and  familiar  distinction  as  to  the  meaning  of  the 
words  in  question,  the  Revisers  recommended  a  re-enactment  of  the 
Statute  of  Frauds  as  to  agreements  for  the  sale  of  chattels,  &c.,  with 
some  modifications,  such  as  that  "  the  agreement  should  be  reduced 
to  writing  at  the  time  it  was  made,  and  be  subscribed  by  the  party  by 
whom  it  is  to  be  performed,  and  by  all  the  parties  when  such  agree- 
ment contains  provisions  to  be  performed  by  each  of  them."  These 
proposed  innovations  were  all  in  opposition  to  the  judicial  con- 
structions of  the  old  law.  The  Legislature  adojDted  the  alteration  of 
"subscribing"  for  "signing,"  and  rejected  the  rest.  Thus,  to  my  mind, 
the  cliain  of  evidence  is  complete  as  to  the  meaning  of  these  words, 
and  the  obvious  intent  of  the  substitution  of  one  word  for  the  other.  If 
this  conclusion  needs  the  support  of  farther  argument  from  the  history 
and  policy  of  the  law,  that  may  ]jv  found  in  abundance. 

The  avowed  design  of  all  the  legislative  enactments  on  this  head 
from  the  original  statute  of  29  Charles  II.  down  to  our  own  day  was, 
"  the  pre\'ention  of  frauds  and  peiyuries  "  by  refusing  the  aid  of  the 
law  to  enforce  any  contract  not  supported  by  written  e\'idence,  or 
which  needed  parol  evidence  to  support  it.  Years  of  litigious  war- 
fare, thousands  of  suits,  and  page  after  page  of  the  reports  had  proved 
that  a  mere  agent's  memorandum  was  not  sufficient  to  exclude  differ- 
ences of  understanding  between  the  parties,  contradictory  testimony 
at  the  trial,  and  grave  doubts  on  the  bench.  Questions  would  still 
arise  as  to  the  agent's  authority  to  make  the  bargain  and  his  accuracy 
in  noting  it  down.  Was  it  not  then  to  be  expected  that  the  Legisla- 
ture in  a  formal  and  deliberate  revision,  aided  by  professional  and  offi- 
cial advisers,  should  endeavor  to  remedy  some  of  the  defects  that  had 
frustrated  the  good  designs  of  former  legislators  ?  One  mode  at  least 
of  attaining  this  end  would  be  the  requiring  an  actual  subscription  to 
the  agreement  or  to  the  statement  oi  its  substance  either  by  the  par- 
ties themselves  or  their  legal  representatives,  so  as  to  prove  this  to  be 
a  ratified  bargain,  and  not  a  note  of  some  imperfect  negotiation. 
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When  subscribed  by  the  parties  themselves,  that  memorandum  would 
become  the  contract  itself,  and  so  put  an  end  to  all  questions  about 
prior  negotiations.  When  signed  by  an  agent,  there  would  be  formality 
enough  to  direct  his  attention  to  the  matter  and  induce  him  to  be  sure 
that  he  had  authority  to  sign  in  the  name  of  his  principal  the  agree- 
ment on  which  the  contracting  parties  met.  Additional  words  or  con- 
ditions varying  the  bargain  would  be  excluded  from  any  after  insertion 
by  what  the  plaintiffs'  counsel  has  happily  termed  "  the  closing  com- 
pleteness of  the  act  of  subscription."  Adding  then  these  manifest 
considerations  of  public  utility  to  the  cumulative  evidence  of  the  his- 
tory of  the  law  and  the  meaning  of  the  words  successively  employed, 
either  in  their  popular,  their  literary,  or  their  legal  signiiioation,  I  can- 
not doubt  at  all  that  the  subscription  required  by  the  statute  is  no 
longer  satisfied  by  the  bare  mention  of  the  name  in  the  body  of  the 
memorandum,  but  must  be  such  a  subscription  as  clearly  denotes  a 
deliberate  assent  to  the  settled  terms  of  a  contract.  The  agreement 
for  the  sale  of  the  iron  between  the  parties  is  therefore  void  for  want 
of  the  evidence  expressly  demanded  by  the  policy  of  the  law. 

This  conclusion  may  appear  to  many  of  my  colleagues,  as  I  confess 
that  it  does  to  myself,  too  obvious  to  require  the  details  of  argument 
and  authority  that  I  have  presented.  But  it  is  a  conclusion  in  opposi- 
tion to  that  of  able  and  learned  judges ;  and  the  importance  of  the 
rule  to  be  now  settled,  operating  daily  and  hourly  upon  immense 
transactions,  will  excuse  and  even  justify  the  details  into  which  I  have 
entered. 

II.  In  a  court  composed  of  few  members,  where  the  opinions  of  all 
may  be  brought  to  bear  upon  a  single  point,  I  should  have  preferred 
to  rest  the  decision  of  this  cause  here  without  caring  to  examine  any 
other  point  which  has  been  raised.  But  should  there  be  much  differ- 
ence of  opinion  on  the  point  just  considered,  it  may  be  of  importance 
to  the  decision  of  the  cause  to  notice  another  aspect  of  the  case,  in  my 
judgment  equally  conclusive  against  the  affirmance  of  the  judgment. 
It  besides  presents  a  question  which  may  often  arise  under  any  under- 
standing of  the  statute  as  to  the  required  subscription  upon  contracts 
of  sale  signed  in  the  most  formal  manner  by  agents  or  persons 
assuming  to  act  as  such. 

Allowing  then  the  broker's  memorandum  in  his  book  to  contain  a 
valid  subscription  in  its  form,  do  the  facts  shew  a  mutual  and  binding 
contract  entered  into  and  signed  by  authority  of  the  parties  proposed 
to  he  charged  as  vendors  ?  A  doubt  naturally  arises  whether,  under 
our  revised  statute,  the  words  "  to  be  subscribed  by  the  parties  to  be 
charged "  do  not  require  that  the  agreement  should  be  from  the  first 
binding  by  meajus  of  an  authorized  signing  upon  all  the  parties  to  the 
bargain.  If  this  could  be  considered  as  an  entirely  open  question,  I 
should  adhere  to  the  opinion  of  Lord  Chancellor  Redesdale,  that  "  a 
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contract  to  be  binding  ought  to  be  mutual  in  its  obligation"  (Law- 
renson  u.  Butler,  1  Schoales  &  Lefroy  R.  13)  ;  so  that  if  one  party- 
could  not  enforce  the  agreement,  the  other  could  not.  But  our  revision 
has  here  retained  the  very  words  repeatedly  adjudicated  upon,  and  the 
legal  sense  of  which  had  been  expressly  settled  a  few  years  ago  in  this 
court.  Clason  v.  Merritt,  14  Johns.  R.  485.  This  was  in  conformity 
with  numerous  prior  decisions  as  is  shewn  in  the  opinion  of  Chancellor 
Kent  in  that  case.  An  alteration  of  the  statutory  language  had  been 
recommended  by  the  Revisers,  so  as  to  make  it  conform  with  the  opinion 
of  Lord  Redesdale,  and  to  exclude  the  old  construction,  which  they 
said  "  many  of  the  ablest  judges  in  England  and  this  country  had 
regretted."  Revisers'  Notes,  3  R.  S.  656.  The  Legislature  rejected 
that  alteration,  and  adhered  to  the  old  words.  Here  then  it  seems  to 
me  these  words  must  be  taken  in  their  fixed  and  adjudicated  sense, 
according  to  which  it  is  enough  that  the  agreement  be  signed  or  be 
authorized  to  be  signed  by  the  party  to  be  charged  in  the  suit.  Nor 
is  this  interpretation  without  the  support  of  reasons  of  equity,  inde- 
pendently of  authority.  It  is  within  the  literal  sense  of  the  words 
used.  The  original  contract  is  morally  binding  on  both  sides,  and  the 
promises  to  buy  and  sell  are  mutual  considerations  for  each  other. 
The  statute  then  requires  written  evidence  of  the  bargain.  One  party 
gives  this,  and  it  is  his  own  neglect  that  alone  prevent^  him  from 
obtaining  the  same  evidence  from  the  other.  But  he  ought  not  to  take 
advantage  of  his  own  negligence,  nor  should  that  free  him  from  the 
legal  efiect  of  his  own  promise  duly  evidenced  in  writing  according  to 
law.  When  therefore  the  other  party  makes  his  legal  claim,  his  decla^ 
ration  and  claim  furnishes  the  required  note  or  memorandum,  and  the 
statutory  requisition  is  complete.  I  adhere  then  to  the  old  adjudicated 
meaning  of  the  words  retained  from  the  original  statute,  and  consider 
it  sufficient  if  the  memorandum  was  authorized  by  the  vendors  who 
are  now  to  be  charged,  although  it  might  not  have  been  originally 
binding  upon  the  vendee. 

But  another  question  then  arises,  Does  the  evidence  shew  that  the 
contract  sought  to  be  enforced  was  duly  made  by  an  authorized  agent 
and  reduced  to  writing  by  him  ?  A  bargain  for  the  sale  and  purchase 
of  the  iron  is  made  through  a  broker  upon  certain  terms  ofiered  by  the 
vendors,  with  the  addition  of  two  other  conditions  demanded  by 
the  vendee  and  agreed  to.  One  of  these  conditions,  "  provided  that  the 
iron  should  arrive  in  reasonable  time,"  might  according  to  circum- 
stances prove  beneficial  to  either  party.  The  risk  of  being  obliged  to 
take  the  iron  at  any  time,  however  distant,  was  one  that  the  buyer  did 
not  wish  to  take ;  and  this  condition  was  primarily  for  his  protection, 
but  it  might  also  be  thought  advantageous  by  the  sellers  who  accepted 
it ;  and  so  it  was  in  fact  rendered  by  subsequent  contingencies.  The 
sale  was  also  on  a  six  months'  credit,  which  was  evidently  for  the 
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buyer's  convenience.     The  agreement  on  such  terms  was  known  to 
both  parties  and  had  their  assent.     For  the  purposes  of  the  bargain  so 
far  the  broker  was  the  mutual  agent  of  both.     But  he  was  not  there- 
fore the  agent  of  both  or  of  either  to  make  the  note  or  memorandum, 
unless  so  far  as  he  had  their  assent.     No  parties  are  bound  by  a  broker 
who  exceeds  his  authority.     Here  he  makes  an  entry  of  the  agreement, 
omitting  the  terms  of  credit  and  of  arrival  in  some  reasonable  time. 
Had  this  been  signed  by  the  vendors,  it  would  as  to  them  have  formed 
the  conti-act  itself,  in  which  all  prior  negotiations  would  have  been 
merged.    But  neither  party  in  person  signs  the  agreement,  and  though 
the  vendors  consent  to  the  real  contract  there  was  not  a  jot  of  evi- 
dence that  they  ever  saw  or  knew  of  the  agreement  as  entered  in  the 
sale-book.     For  the  purpose  of  entering  such  a  diiferent  contract,  the 
broker  does  not  appear  to  be  an  authorized  agent  either  from  his  gen- 
eral powers  or  from  any  after  assent.     He  was  an  agent  to  make  a  bar- 
gain and  communicate  the  terms :  as  such  he  was  empowered  to  make 
a  memorandum  of  the  bargain  thus  made ;  but  he  was  not  authorized 
to  alter  that  agreement  or  to  make  an  entry  of  another  and  different 
contract.     Supposing  in  this  case  that  instead  of  omitting  two  condi- 
tions, one  important  to  the  buyer,  the  other,  as  the  event  proved,  bene- 
ficial to  the  seller,  he  had  made  a  note  of  a  sale  of  500  tons  instead  of 
fifty :   would  his  authority  to  sell  and  preserve  the  evidence  of  an 
agreement  for  the  sale  of  fifty  tons  enable  him  to  bind  his  principal  to 
the  larger  contract?     Or  would  any  subsequent  ratification   by  the 
vendee  alone  make  such  a  contract  binding  upon  the  other  party? 
The  agreement  to  sell  on  certain  terms  was  valid  in  itself ;  but  it  must 
be  reduced  to  writing,  or  it  is  void  by  the  statute.     No  note  of  that 
bargain  as  actually  agreed  upon  is  made;  but  there  is  an  entry  of  a 
contract  varying  in  its  terms  from  that,  and  not  shewn  to  the  parties 
or  assented  to  by  them.     If  it  be  now  ratified  by  the  buyer,  it  is  bind- 
ing upon  him,  if  the  sellers  judge  proper  to  enforce  it;  but  how  is  it 
binding  upon  the  sellers  who  have  never  so  assented  and  who  now 
reject  the  terms  ?     This  case  then  falls  within  the  principle  laid  down 
by  Chief  Justice  Abbott  in  Grant  v.  Fletcher,  5  Barn.  &  Cres.  436.    "  A 
broker  may  bind  both  parties  by  signing  the  same  contract  on  behalf 
of  both  parties.     But  if  he  does  not  sign  the  same  contract  for  both, 
neither  will  be  bound."     It  has  therefore  often  been  decided  that,  when 
a  broker  delivers  a  different  note  of  the  contract  to  each  party,  there  is 
no  mutual  contract.     Here  the  note  differs  from  the  real  contract,  and 
if  it  be  afterwards  ratified  or  adopted  by  one  party,  then  there  is  a  dif- 
ferent contract  as  to  the  two.     The  case  resembles  that  of  Hinde  v. 
Whitehouse,  7  East,  568,  where  Lord  Ellenborough  said :  "  In  treating 
this  as  the  memorandum  of  the  actual  sale  we  must  intend,  contrary  to 
the  fact,  that  the  goods  were  sold  for  ready  money  and  the  sale  unat- 
tended by  the  circumstances  mentioned  in  the  conditions  of  sale."     In 


674  DAVIS   V.    SHIELDS.  [CHAP.   I. 

short,  the  agreement  of  sale  when  made  and  reduced  to  writing  cannot 
be  explained  away  or  contradicted  by  parol  proof.  But  if  the  writing 
or  signing  be  by  an  agent  or  broker,  then  parol  or  other  evidence  is 
not  only  admissible,  but  necessary,  to  shew  that  he  is  authorized  to  sign 
just  such  a  contract.  The  evidence  here  negatives  that  authority ;  and 
whatever  may  have  been  the  intention  of  the  parties,  or  however  much 
or  little  the  stipulation  of  the  arrival  of  the  iron  within  a  reasonable 
time  seemed  essential  to  the  bargain  in  the  minds  of  the  vendors, 
there  is  still  no  actual  agreement  for  the  sale  of  goods  concluded  by 
the  parties  of  which  a  note  or  memorandum  in  writing  has  been  made. 

I  must  add  a  single  remark  as  to  the  policy  of  the  law.  I  do  not  see 
how  we  can  sustain  this  entry  as  a  binding  note  of  the  sale  upon  any 
presumed  equity  of  this  particular  case  without  giving  a  very  dangerous 
extension  to  the  implied  authority  of  brokers  or  other  agents  for  sales. 
To  constitute  the  simple  fact  of  being  authorized  to  make  a  bargain  as 
the  conclusive  or  even  the  presumptive  evidence  of  being  also  author- 
ized to  sign  any  memorandum  of  the  bargain,  however  variant  from  the 
real  one,  and  then  to  substitute  that  memorandum  for  the  contract 
itself  at  the  pleasure  of  either  party,  would  place  all  principals  at  the 
mercy  of  the  fraud,  the  mistake,  or  the  carelessness  of  brokers  or  agents, 
whether  selected  by  themselves  or  by  the  persons  with  whom  they 
may  happen  to  contract. 

The  judgments  of  the  courts  below  should  be  reversed  on  both  or 
either  of  the  grounds  above  stated. 

Senatok  Paige  expressed  the  opinion  that  by  the  substitution  of  the 
word  "  subscribed  "  for  the  word  "  signed,"  used  in  the  old  Statute  of 
Frauds,  the  Legislature  did  not  intend  to  change  the  law.  This  he 
thought  was  manifest  from  the  consideration  that  in  the  Statute  of 
Wills  the  two  words  Avere  used  as  synonymous:  the  40th  section 
requires  the  will  to  be  subscribed  by  the  testator,  and  the  next  sec- 
tion speaks  of  the  testator's  name  being  signed  by  a  third  person  under 
his  direction.  2  R.  S.  7,  §§  40,  41.  The  word  "signed"  as  used  in 
the  Statute  of  Frauds,  he  said,  had  received  a  fixed  judicial  construc- 
tion, which  he  thought  should  be  applied  to  the  word  "  subscribed." 
He  therefore  considered  the  memorandum  of  the  broker  sufficient,  and 
should  vote  for  an  aflirmance  of  the  judgment. 

On  the  question  being  put,  Shall  this  judgment  be  reversed?  all  the 
members  of  the  court  present  at  the  hearing  of  the  argument,  except 
Senator  Paige,  voted  in  the  affirmative  :  he  voted  in  the  negative. 

Whereupon  the  judgment  of  the  Supreme  Court  was  reversed} 
•  Approved  and  followed  in  James  v.  Patten,  2  Seld.  9.  —  Ed. 
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GEORGE   CUMMINGS  and  Others  v.   SMITH  ARNOLD   and 

Anothee. 

Supreme  Judicial  Court  op  Massachusetts,  March  Term,  1842. 

[Reported  in  3  Metcalf,  486.] 

Assumpsit  on  the  following  agreement :  "October  26th,  1838.  This 
is  to  shew  that  I  agree  to  furnish  and  deliver  to  Cummings,  Hildreth, 
&  Co.,  of  Boston,  all  the  printing  cloths  which  I  make  in  my  looms, 
which  are  on  35-inch  cloths,  and  which  make  150  pieces  of  cloth  per 
week ;  the  quality  to  be  the  same  as  those  sold  by  H.  Power  to  Cum- 
mings, Hildreth,  &  Co.,  on  my  account ;  the  warp  being  64  picks  to 
the  inch,  the  filling  60  picks  or  threads  to  the  inch.  These  goods, 
to  the  amount  of  150  pieces  per  week,  I  agree  to  deliver  to  Cummings, 
BQldreth,  &  Co.,  in  Boston,  up  to  March  1st,  1839,  at  eight  and  one- 
quarter  cents,  say  8;^  yd.,  on  eight  months'  credit.  Smith  Arnold  & 
Co."  The  declaration  averred  that  the  plaintiffs  had  always  been 
ready  and  desirous  to  receive  and  pay  for  said  goods  according  to  the 
terms  of  said  agreement,  yet  that  the  defendants  had  not  delivered 
and  furnished  the  same. 

The  defendants  filed  the  following  specifications  of  defence :  — 
"1.  That  it  was  agreed  [by  parol]  between  the  plaintiffs  and  defend- 
ants at  the  time  when  the  above  contract  was  entered  into,  and  after 
its  execution  and  delivery,  that  the  plaintiffs  should  give  in  payment 
for  the  goods  satisfactory  promissory  notes,  such  as  would  be  discounted 
at  the  bank  where  the  defendants  did  business  ;  which  notes  were  not 
given  as  agreed,  but  were  refused.  2.  That  after  the  making  of  the 
above  agreement,  a  proposition  was  made  by  the  plaintiffs  to  pay  cash 
for  the  goods  at  five  per  cent,  discount :  that  Arnold  one  of  the  de- 
fendants, to  whom  this  proposition  was  made,  then  being  in  Boston, 
told  the  plaintiffs  he  thought  the  defendants  should  accept  the  offer, 
but  wished  to  consult  with  his  partner ;  for  which  purpose  time  was 
allowed  him ;  that  he  went  home  and  consulted  his  partner,  and  wrote 
immediately  to  the  plaintiffs  that  they  (the  defendants)  should  accept 
the  proposition ;  but  that  the  plaintiffs  afterwards  refused  to  adhere 
to  the  bargain,  as  it  was  not  closed  at  the  time  the  proposition  was 
made." 

At  the  trial  before  Putnam,  J.,  the  defendants  offered  to  prove  the 
oral  agreements  mentioned  in  their  specification,  and  that  they  were 
made  on  a  legal  and  valid  consideration.  But  the  judge  refused  to 
admit  the  proof,  and  a  verdict  was  returned  for  the  plaintiffs.  The 
defendants  moved  for  a  new  trial. 

This  case  was  argued  at  the  last  March  term. 
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B.  Summer,  for  the  defendants.  As  it  does  not  appear  that  the 
cloths  were  in  existence  when  the  original  written  agreement  was  made, 
that  agreement  was  not  required  by  the  Statute  of  Frauds  to  be  in 
writing.  Clayton  v.  Andrews,  4  Burr.  2101 ;  Towers  v.  Osborne,  1 
Stra.  506  ;  Groves  v.  Buck,  3  M.  &  S.  178  ;  Cooper  v.  Elston,  7  T.  R. 
14;  Rondeau  v.  Wyatt,  2  H.  Bl.  63;  Sewall  v.  Fitch,  8  Cow.  215 ;  Ben- 
nett V.  Hull,  10  Johns.  364;  Crookshank  v.  Burrell,  18  Johns.  58; 
Jackson  v.  Covert,  5  Wend.  139;  Mixer  v.  Howarth,  21  Pick.  205;' 
Spencer  v.  Cone,  1  Met.  283. 

The  original  agreement  not  being  within  the  Statute  of  Frauds,  the 
evidence  of  the  subsequent  oral  agreement  should  have  been  received. 
Whenever  a  new  agreement  is  made,  however  soon  after  the  first,  — 
even  though  the  parties  have  not  separated,  —  such  new  agreement  is  a 
waiver  or  alteration  of  the  first,  and  binds  the  parties.  3  Phil.  Ev.  (4th 
Am.  ed.)  1461,  1462,  1477,  1478,  and  cases  there  cited;  6  Ves.  337, 
note ;  Cufi  v.  Penn,  1  M.  &  S.  21 ;  Keating  v.  Price,  1  Johns.  Cas.  22 ; 
Fleming  v.  Gilbert,  3  Johns.  528  ;  M'Meen  v.  Owen,  1  Yeates,  135 ; 
Watkins  v.  Hodges,  6  Har.  &  J.  38. 

Godman,  for  the  plaintiffs.  The  evidence  of  the  oral  agreement 
was  properly  rejected,  as  it  was  offered  to  vary  a  contemporaneous 
written  agreement.  Vattel,  Book  II.,  c.  17,  §§  265,  266;  3  Phil.  Ev. 
(4th  Am.  ed.)  1466,  1467,  note.  A  contract  which  is  within  the  Stat- 
ute of  Frauds  cannot  be  varied  by  parol  if  the  new  contract  be  one 
which  is  also  within  the  statute.  3  Stark.  Ev.  1048,  1050 ;  1  Phil.  Ev. 
(4th  Am.  ed.)  559,  561,  562 ;  Goss  v.  Lord  Nugent,  5  Barn.  &  Adolph. 
58;  Chit.  Con.  (5th  Am.  ed.)  110,  113,  777  ;  Marshall  v.  Lynn,  6  Mees. 
&  Welsh.  109  ;  Harvey  v.  Grabham,  5  Adolph.  ct  Ellis,  73,  74;  Stowell 
V.  Robinson,  3  Bing.  N.  R.  928  ;  s.  c.  5  Scott,  196. 

The  first  and  last  agreements  were  within  the  Statute  of  Frauds. 
Garbutt  V.  Watson,  5  Barn.  &  Aid.  613  ;  s.  c.  1  Dowl.  &  Ryl.  219. 
Where  goods  Avould  not  exist  in  a  manufactured  state  were  it  not  for 
an  order,  and  the  order  is  for  goods  to  be  sold,  the  case  is  within  the 
statute.  Smith  v.  Surman,  9  Barn.  &  Cress.  568  ;  Watts  n.  Friend,  10 
Barn.  &  Cress.  448 ;  Dole  v.  Stimpson,  21  Pick.  387. 

Wilde,  J.  This  case  comes  before  us  on  exceptions  to  the  rulings 
of  the  court  at  the  trial,  whereby  the  evidence  offered  by  the  defend- 
ants was  rejected  on  the  ground  that  the  facts  ofiered  to  be  proved 
would  not  constitute  a  legal  defence.  The  action  is  founded  on  a 
written  contract,  by  which  the  defendants  undertook  to  deliver  to  the 
plaintiffs  at  a  stipulated  price  a  certain  quantity  of  cloths  for  printing, 
from  time  to  time  between  the  26th  day  of  October,  1838,  and  the  first 
of  March  following. 

The  defendants  admit  that  the  written  contract  was  not  performed 
by  them  according  to  the  terms  of  it ;  and  they  rely  on  two  oral  agree- 
ments made  subsequently  to  the  execution  of  the  written  contract,  by 
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the  last  of  which  it  was  agreed  that  the  plaintiffs  should  pay  cash  for 
the  goods  to  be  sent  to  them  by  the  defendants,  —  they  discounting  five 
per  cent,  on  the  stipulated  price  whenever  the  goods  sent  should  amount 
to  the  value  of  $1000,  not  before  paid  for;  that  under  this  last  verbal 
agreement  the  defendants  delivered  150  pieces  of  goods,  and  that  the 
plaintiffs  refused  to  perform  said  agreement  on  their  part.  The 
defendants  also  offered  to  prove  that  each  of  these  verbal  agreements 
was  made  on  a  legal  and  good  consideration.  The  question  is,  whether 
these  facts,  if  proved,  would  constitute  a  legal  defence  to  the  action. 

The  general  rule  is  that  no  verbal  agreements  between  the  parties 
to  a  written  contract,  made  before  or  at  the  time  of  the  execution  of 
such  contract,  are  admissible  to  vary  its  terms  or  to  affect  its  construc- 
tion. All  such  verbal  agreements  are  considered  as  varied  by  and 
merged  in  the  written  contract.  But  this  rule  does  not  apply  to  a  sub- 
sequent oral  agreement  made  on  a  new  and  valuable  consideration 
before  the  breach  of  the  contract.  Such  a  subsequent  oral  agreement 
may  enlarge  the  time  of  performance,  or  may  vary  any  other  terms  of 
the  contract,  or  may  waive  and  discharge  it  altogether. 

This  rule  is  laid  down  by  Lord  Denman  in  Goss  v.  Lord  Nugent,  5 
Bam.  &  Adolph.  65,  as  a  well  established  principle,  in  these  terms : 
"  After  the  agreement  has  been  reduced  into  writing  it  is  competent  to 
the  parties  at  any  time  before  breach  of  it,  by  a  new  contract  not  in 
writing,  either  altogether  to  waive,  dissolve,  or  annul  the  former  agree- 
ment, or  in  any  manner  to  add  to,  or  subtract  from,  or  vary,  or  qualify 
the  terms  of  it,  and  thus  to  make  a  new  contract ;  which  is  to  be  proved 
partly  by  the  written  agreement,  and  partly  by  the  subsequent  verbal 
terms  engrafted  upon  what  will  be  thus  left  of  the  written  agree- 
ment." 

The  same  principle  substantially  is  maintained  by  numerous  cases 
both  in  England  and  in  this  country.  Milton  v.  Edgworth,  5  Bro.  P. 
C.  (2d.  ed.)  313;  Bui.  N.  P.  152;  1  Mod.  262;  2  Mod.  259;  12  Mod. 
538;  3  T.  R.  590;  1  East,  631;  12  East,  578;  1  Esp.  R.  54;  3  Stark. 
Et.  1002;  Chit.  Con.  (5th  Am.  ed.)  108;  14  Johns.  330;  9  Cow.  115; 
1  Johns.  Cas.  22;  3  Johns.  Gas.  60;  3  Johns.  531;  12  Wend.  446;  13 
Wend.  71;  9  Pick.  298;  13  Pick.  446 ;  2  Watts,  456 ;  5  Cow.  497  ;  7 
Cow.  50;  3  Fairf  441 ;  4  N.  Hamp.  40;  6  Halst.  174;  1  A.  K.  Marsh. 
582. 

In  Dow  V.  Tuttle,  4  Mass.  414,  it  was  decided  that,  where  the  promisee 
of  a  note  payable  at  a  day  certain  contracts  at  the  time  the  note  is 
given  not  to  demand  payment  of  it  until  a  certain  time  after  its 
maturity,  such  contract  is  a  collateral  promise,  for  the  breach  of  which, 
if  there  be  a  legal  consideration,  an  action  may  lie,  but  that  it  is  no  bar 
to  an  action  on  the  note  when  due  by  the  terms  of  it.  But  this  case 
was  decided  on  the  ground  that  the  agreement  offered  to  be  proved  in 
the  defence  was  made  at  the  time  of  making  the  note,  and  was  repug- 
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nant  to  the  terms  of  it.     This  decision  therefore  is  not  inconsistent 
with  the  doctrine  maintained  in  the  cases  cited.. 

But  the  plaintiffs'  counsel  contends  that,  however  the  general  prin- 
ciple may  be  as  to  the  effect  of  a  parol  agreement  on  a  previous  written 
contract,  it  is  not  applicable  to  the  present  case,  the  parol  agreement 
being  void  by  the  Statute  of  Frauds ;  and  that  to  allow  a  parol  agree- 
ment to  be  engrafted  upon  a  written  contract  would  let  in  all  the 
inconveniences  which  were  intended  to  be  obviated  by  the  statute.  In 
considering  this  objection  we  have  met  with  many  conflicting  decisions, 
but  for  which  we  should  have  had  but  little  difficulty  in  disposing  of 
the  question  raised.  And  notwithstanding  the  doubts  excited  by  some 
of  these  decisions,  we  have  been  brought  to  a  conclusion  which  coin- 
cides, as  we  think,  with  the  true  meaning  of  the  statute.  The  language 
of  the  4th  section  (1  Rev.  Sts.  c.  74),  on  which  the  question  depends,  is 
peculiar.  It  does  not  require  that  the  note  or  memorandum  in  writing 
of  the  bargain  should  be  signed  by  both  the  contracting  parties,  but 
only  "  by  the  party  to  be  charged  thereby  or  by  some  person  there- 
unto by  him  lawfully  authorized." 

"The  principal  design  of  the  Statute  of  Frauds  was,''  as  Lord  Ellen- 
borough  remarks  in  Cuff  v.  Penn,  1  M.  &  S.  '26,  "  that  parties  should 
not  have  imposed  on  them  burdensome  contracts  whicli  they  never 
made,  and  be  fixed  with  goods  which  they  never  contemplated  to  pur- 
chase.'' The  statute  therefore  requires  a  memorandum  of  the  bargain 
to  be  in  writing,  that  it  may  be  made  certain;  but  it  does  not  under- 
take to  regulate  its  performance.  It  does  not  say  that  such  a  contract 
shall  not  be  varied  by  a  subsequent  oral  agreement  for  a  substituted 
performance.  That  is  left  to  be  decided  by  the  rules  and  principles  of 
law  in  relation  to  the  admission  of  parol  evidence  to  vary  the  terms  of 
written  contracts.  We  have  no  doubt  therefore  that  accord  and  satis- 
faction by  a  sul.)stituted  performance  would  be  a  good  defence  in  this 
action.  So  if  the  plaintiffs  had  paid  for  the  goods  according  to  the 
oral  agreements  to  pay  cash  or  give  security,  and  the  defendants  had 
thereupon  completed  the  delivery  of  the  goods  contracted  for,  it  would 
have  been  a  good  performance  of  the  written  contract.  This  has  been 
prevented  (if  the  defendants  can  prove  what  they  offered  to  prove)  by 
the  plaintiffs'  refusal  to  peiform  on  their  part  a  fair  and  valid  contract. 
And  it  is  a  well  settled  principle  that,  if  two  contracting  parties  are 
bound  to  do  certain  reciprocal  acts  simultaneously,  the  offer  of  one  of 
the  parties  to  perform  the  contract  on  his  part,  and  the  refusal  of  the 
other  to  comply  with  the  contract  on  his  part,  will  be  equivalent  to  a 
tender  and  refusal ;  and  in  the  present  case  we  think  it  equi\-alent  to 
an  accord  and  satisfaction,  which  was  prevented  by  the  tault  of  the 
plaintiffs,  who  agreed  for  a  valuable  consideration  — if  what  the  defend- 
ants offered  to  shew  be  true  ^  to  vary  the  terms  of  the  written  con- 
tract as  to  the  time  of  payment,  and  afterwards  refused  to  comply  with 
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their  agreement.  If  the  defendants  on  their  part  had  reftised  to  per- 
form the  verbal  agreement,  then  indeed  it  could  not  be  set  up  in  defence 
of  the  present  action ;  for  the  party  who  sets  up  an  oral  agreement  for 
a  substituted  performance  of  a  written  contract  is  bound  to  prove  that 
he  has  performed  or  has  been  ready  to  perform  the  oral  agreement. 

This  distinction  avoids  the  difficulty  suggested  in  some  of  the  cases 
cited,  where  it  is  said  that  to  allow  a  party  to  sue  partly  on  a  written 
and  partly  on  a  verbal  agreement  would  be  in  direct  opposition  to  the 
requisitions  of  the  statute ;  and  it  undoubtedly  would  be  ;  but  no  party 
having  a  right  of  action  can  be  compelled  to  sue  in  this  foiTa.  He  may 
always  declare  on  the  written  contract ;  and  unless  the  defendant  can 
prove  performance  according  to  the  terms  of  the  contract  or  according 
to  the  agreement  for  a  substituted  performance,  the  plaintiff  would  be 
entitled  to  judgment.  We  think  therefore  that  the  evidence  of  the 
oral  agreements  offered  at  the  trial  should  have  been  admitted ;  the 
same  not  being  within  the  Statute  of  Frauds,  and  the  evidence  being 
admissible  by  the  rules  of  law. 

In  support  of  this  view  of  the  case  I  shall  not  attempt  to  reconcile 
all  the  conflicting  opinions  which  have  been  held  in  similar  or  nearly 
similar  oases,  some  of  which  appear  to  have  been  decided  on  very  sub- 
tle and  refined  distinctions.  I  will  however  refer  to  a  few  decisions 
which  bear  directly  on  the  present  case.  The  case  of  Cuff  v.  Penn, 
1  M.  &  S.  21,  is  a  strong  authority  in  favor  of  the  defendants,  as  the 
facts  on  which  the  decision  in  that  case  depended  are  in  all  respects 
substantially  similar  to  those  offered  to  be  proved  in  this  action.  That 
was  an  action  of  assumpsit  for  not  accepting  a  quantity  of  bacon,  which 
by  a  written  contract  the  defencjant  agreed  to  purchase  of  the  plaintiff, 
to  be  delivered  at  certain  fixed  times.  After  a  part  of  the  bacon  had 
been  delivered  the  defendant  requested  the  plaintiff,  as  the  sale  was 
dull,  not  to  press  the  delivery  of  the  residue ;  and  the  plaintiff  assented. 
The  defendant  afterwards  refused  to  accept  the  residue,  and  set  up  the 
Statute  of  Frauds  in  defence;  but  the  court  held  that  there  was  a 
parol  dispensation  of  the  performance  of  the  written  contract  as  to  the 
times  of  delivery,  which  was  not  affected  by  the  Statute  of  Frauds. 
Lord  EUenborough  says  :  "  I  think  this  case  has  been  argued  very,  much 
on  a  misunderstanding  of  the  Statute  of  Frauds,  and  the  question  has 
been  embarrassed  by  confounding  two  subjects  quite  distinct ;  namely, 
the  provision  of  the  statute,  and  the  rule  of  law  whereby  a  party  is 
precluded  from  giving  parol  evidence  to  vary  a  written  contract."  "  It 
is  admitted,"  he  adds,  in  another  part  of  his  opinion,  "  that  there  was 
an  agreed  substitution  of  other  days  than  those  originally  specified  for 
the  performance  of  the  contract ;  still  the  contract  remains.  Suppose 
a  delivery  of  live  hogs  instead  of  bacon  had  been  substituted  and 
accepted :  might  not  that  have  been  given  in  evidence  as  accord  and 
satisfaction?  So  here  the  parties  have  chosen  to  take  a  substituted 
performance." 
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The  principle  on  which  this  was  decided  is  laid  down  in  several 
other  cases,  some  of  which  have  been  already  cited  on  the  other  point 
of  defence. 

At  the  argument  of  the  case  of  Goss  v.  Lord  Nugent,  Parke,  J., 
remarked  that  "  in  Cuff  v.  Penn,  and  some  other  cases  relating  to 
contracts  for  the  sale  of  goods  above  £10,  it  has  been  held  that  the 
time  in  whicli  the  goods  by  the  agreement  in  writing  were  to  be 
delivered  might  be  extended  by  a  verbal  agreement.  But  I  never 
could  understand  the  principle  on  which  those  cases  proceeded ;  for 
the  new  contract  to  deliver  within  the  extended  time  must  be  proved 
partly  by  writing  and  partly  by  oral  evidence."  But  there  is  no 
necessity  for  the  plaintiff  to  declare  partly  on  the  written  and  partly 
on  the  oral  agreement.  He  may  always,  as  before  remarked,  declare 
on  the  written  contract ;  and  the  defendant  will  be  bound  to  prove  a 
performance  according  to  the  terms  of  it  or  according  to  the  terms 
of  a  substituted  performance  ;  and  performance  in  either  way  may  be 
proved  by  ])arol  evidence. 

Lord  Dennian,  who  delivered  the  opinion  of  the  court  in  Goss  v. 
Lord  Nugent,  does  not  question  the  correctness  of  the  decision  in 
Cuff  V.  Penn;  and  his  remarks  on  another  branch  of  the  Statute 
of  Frauds  seem  to  be  confirmatory  of  the  principle  laid  down  by 
Lord  EUenborough  in  the  latter  case.  "It  is  to  be  observed,"  he 
says,  "that  the  statute  does  not  say  in  distinct  terms  that  all  con- 
tracts or  agreements  concerning  the  sale  of  lands  shall  be  in  writing, 
and  there  is  no  clause  which  requires  the  dissolution  of  such  con- 
tracts to  be  in  'writing."  In  that  action  however  the  plaintiff  declared 
partly  on  the  written  and  partly  on  the  Acrljal  contract,  and  on  that 
ground  it  was  rightfully  enough  decided  that  the  action  could  not  be 
maintained. 

In  Stowell  V.  Kobinson,  3  Bing.  N.  R.  928,  and  5  Scott,  196,  it 
was  held  that  the  time  for  the  performance  of  a  written  contract  for 
the  sale  of  lands  could  not  be  enlarged  by  a  subsequent  oral  agree- 
ment, although  that  agreement  was  pleaded  by  the  defendant  as  a  bar 
to  the  action.  The  plea  was  that  at  tlie  time  stipulated  for  the  per- 
formance of  the  written  contract  neither  party  was  ready  to  com- 
plete the  sale ;  and  the  time  for  the  performance  was  agreed  by  the 
parties  to  be  postponed.  That  decision  seems  to.  be  founded  on  the 
doubt  suggested  by  Parke,  J.,  in  Goss  v.  Lord  Nugent,  and  upon 
the  decision  in  that  case,  without  noticing  the  distinction  in  the  two 
cases.  And  it  appears  to  us  that  the  case  of  Stowell  )'.  Robinson 
was  decided  on  a  mistaken  construction  and  application  of  the 
Statute  of  Frauds ;  and  that  the  distinction  between  the  contract  of 
sale  which  is  required  to  be  in  writing,  and  its  subsequent  perform- 
ance as  to  which  the  statute  is  silent,  was  overlooked  or  not  suffi- 
ciently considered  by  the  court ;  otherwise  the  decision  perhaps  might 
have  been  different.     We  think  there  is  no  substantial  difference,  so 


SECT.   VI.J  SUYDAM   V.    CLARK.  581 

far  as  it  relates  to  the  Statute  of  Frauds,  between  the  plea  in  that 
■case  and  the  plea  of  accord  and  satisfaction,  or  a  plea  that  the  written 
contract  had  been  totally  dissolved  before  breach  by  an  oral  agree- 
ment; either  of  which  pleas  would  have  been  a  good  and  sufficient 
bar  to  the  action.  We  are  aware  that  the  principle  on  which  Stowell 
V.  Eobinson  was  decided  is  supported  by  other  English  cases  cited  ; 
but  the  principle  on  which  the  case  of  Cuff  v.  Penn  was  decided  is 
in  our  judgment  more  satisfactory,  and  better  adapted  to  the  adminis- 
■  tration  of  justice  in  this  and  similar  cases. 

It  is  to  be  observed  in  the  present  case  that  the  oral  agreements 
offered  to  be  proved  by  the  defendants  did  not  vary  the  terms  of  the 
written  contract  as  to  its  performance  on  their  part ;  the  only  alter- 
ation- was  as  to  the  time  of  payment  by  the  plaintiiFs.  Such  an 
alteration,  made  on  a  good  consideration  and  before  any  breach  of 
the  contract,  may,  we  think,  be  proved,  without  any  infringement  of 
the  Statute  of  Frauds  or  any  principle  of  law. 

New  trial  granted} 


SUYDAM,  REED,  &  Co.  v.   CLARK  &  COLEMAN. 
Superior  Court  op  the  City  op  New  York,  September,  1848. 

[Repm-led  in  2  Sandford,  133.] 

AssTMPSiT  to  recover  the  difference  on  a  contract  of  the  defend- 
ants to  purchase  flour,  which  not  being  performed  the  flour  was 
re-sold  at  their  risk. 

The  cause  was  tried  before  the  Chief  Justice  ^  on  the  14th  of  April, 
1848.  The  plaintiffs  called  W.  L.  Roberts,  who  testified  that  he  was 
a  produce  broker  in  this  city,  and  made  the  sale  and  purchase  of  the 
flour  between  the  parties.  The  following  is  the  bought  note  which  he 
sent  to  the  plaintiffs  :  — 
No.  274.  New  Yokk,  July  13th,  1847. 

Gbntlumbn,  —  We  have  this  day  sold  for  your  account  to  Clark  &  Coleman 
1000  barrels  superfine  flour,  whereof  760  barrels  are  "  T.  Wiman  "  at  $6  per 
barrel ;  and  250  barrels  "  Scio  "  at  $.5,874  per  barrel. 

The  750  barrels  to  be  delivered  when  it  arrives,  not  later  than  three  days ; 
and  the  "  Scio  "  to  be  marked  "  Genesee." 

EoBBKTS  Beos.,  Brokers. 
To  SuTDAM,  Reed,  &  Co. 

'  See  Stearns  v.  Hall,  9  Cash.  31,  ace. ;  Ladd  v.  King,  1  Rhode  Island,  224,  contra. 
—  En. 

^  Oakley.  — Ed, 
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The  following  is  the  sold  note  which  he  sent  to  the  defendants :  — 
jfo.  274.  ^'^^  Yoke,  July  13th,  1847. 

Gentlemen,  —  We  have  this  day  bought  for  your  account  of  Suydam, 
Reed,  &  Co.,  1000  barrels  superfine  flour,  whereof  750  barrels  are  "  T.  Wiman" 
at  $6  per  barrel;  and  250  barrels  "  Scio "  at  $5,874  per  barrel.^  To  be 
delivered  when  it  arrives,  not  later  than  three  days;  and  the  "Scio"  to  be 
marked  "  Genesee." 

Roberts  Bros.,  Brokers. 

To  Claek  &  Coleman. 

The  defendants'  counsel  moved  for  a  nonsuit  on  the  ground  [inter 
alia]  that  the  brokers'  notes  of  the  contract  delivered  to  the 
respective  parties  varied,  and  did  not  constitute  a  contract,  and  none 
had  been  proved  by  the  plaintiffs.  .  .  .  The  judge  granted  the  mo- 
tion, and  the  plaintiffs'  counsel  excepted. 

S.  Sherwood,  for  the  plaintiffs,  cited  14  John.  485  ;  3  Wend.  112 ; 
26  iUd.  363. 

A.  8.  Johnson,  for  the  defendants,  cited  3  Wend.  459 ;  26  ibid.  341 ; 
5  Barn.  &  Cr.  436  ;  9  Mees.  &  Welsb.  600  ;  2  Campb.  326  ;  3  iUd.  274; 
7  Dowl.  &  Ryl.  131. 

By  the  Court.  Vajstdeepoel,  J.  We  think  the  variance  here  is 
fatal.  The  broker  was  the  agent  of  both  parties  :  he  must  be  deemed 
to  have  been  employed  by  the  one  to  buy  and  by  the  other  to  sell ; 
and  the  notes  which  he  delivers  to  the  parties  evidence  their  con- 
tract. According  to  the  note  delivered  to  the  plaintiffs,  the  750 
barrels  only  were  to  be  delivered  when  it  arrived,  not  later  than 
three  days ;  whereas,  according  to  the  note  delivered  to  the  defend- 
ants, the  whole  quantity,  a  thousand  barrels,  was  to  be  delivered  on 
its  arrival,  not  later  than  three  days.  By  the  latter  note  then  the 
obligation  of  the  defendants  to  take  the  thousand  barrels  was  con- 
ditioned on  its  arrival  and  delivery  within  three  days.  Whether  the 
terms  of  the  latter  note  were  more  or  less  beneficial  to  the  defendants 
than  the  former  cannot  be  material.  Both  parties  had  the  right  to 
determine  that  question  for  themselves  when  they  entered  into  the 
contract. 

In  Grant  v.  Fletcher,  5  Barn.  &  Cress.  436,  it  was  expressly  held 
that  the  broker  is  the  agent  for  both  parties,  and  as  such  may  bind 
them  by  signing  the  same  contract  on  behalf  of  buyer  and  seller. 
But  that  if  he  does  not  sign  the  same  contract  for  both  parties,  neither 
will  be  bound;  and  that  where  a  broker  delivers  a  different  note  of  the 
contract  to  each  of  the  contracting  parties,  there  is  no  valid  contract. 
Davis  V.  Shields,  26  Wend.  341 ;  Peltier  v.  Collins,  3  Wend.  459.  .  .  . 
The  motion  to  set  aside  the  notisuit  is  denied. 

1  Only  so  much  of  the  case  is  given  as  relates  to  the  Statute  of  Frauds.  —  Ed. 
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THE     SALMON     FALLS     MANUFACTURING     COMPANY, 
Plaintiff  in  Error,  v.  WILLIAM   W.   GODDAED. 

Supreme  Court  op  the  United  States,  December  Term,  1852. 

[Reported  in  20  Curtis,  276,  14  Howard,  446.] 

The  case  is  stated  in  the  opinion  of  the  court. 

C.  B.  Goodrich,  for  the  plaintiffs. 

Johnson  and  George  T.  Davis,  contra. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United  States  for 
the  district  of  Massachusetts. 

The  suit  was  brought  by  the  plaintiffs  in  the  court  below  to  recover 
the  price  of  300  bales  of  brown  and  of  100  cases  of  blue  drills,  which 
they  had  previously  sold  to  the  defendant. 

The  contract  for  the  purchase  was  made  with  the  house  of  Mason 
&  Lawrence,  agents  of  the  plaintiffs  in  Boston,  on  the  19th  Sep- 
tember, 1850,  and  a  memorandum  of  the  same  signed  by  the  parties. 
A  bill  of  parcels  was  made  out  under  date  of  30th  September,  stating 
the  purchase  of  the  goods  by  the  defendant,  carrying  out  prices  and 
footing  up  the  amount  at  $18,565.03;  also  the  terms  of  payment, — 
note  at  twelve  months,  payable  to  the  treasurer  of  the  plaintiffs.  ■  This 
was  forwarded  to  the  defendant  on  the  11th  October,  and  in  pur- 
suance of  an  order  from  him  the  300  bales  were  sent  fi'om  their 
establishment  at  Salmon  Palls  by  the  railroad,  and  arived  at  the  depot 
in  Boston  on  the  30th  October,  of  which  notice  was  given  to  the 
defendant  on  the  same  day,  and  a  delivery  tendered.  He  requested 
that  the  goods  should  not  be  sent  to  his  warehouse  or  place  of 
delivery,  for  the  reason,  as  subsequently  stated  by  his  clerk,  there  was 
no  room  for  storage.  The  agents  of  the  plaintiffs  the  next  day 
renewed  the  tender  of  delivery  by  letter,  adding  that  the  goods 
remained  at  the  depot  at  his  risk  and  subject  to  storage,  to  which  no 
answer  was  returned.  On  the  night  of  the  4th  November  the  railroad 
depot  was  consumed  by  fire,  and  with  it  the  300  bales  of  the  goods 
in  question.  The  price  was  to  be  paid  by  a  note  at  twelve  months, 
which  the  defendant  refused  to  give ;  upon  which  refusal  this  action 
was  brought. 

The  court  below  at  the  trial  held  that  the  written  memorandum, 
made  at  the  time  of  entering  into  the  contract  between  the  agents  of 
the  plaintiffs  and  the  defendant,  was  not  sufficient  to  take  the  case  out 
of  the  Statute  of  Frauds,  and  as  there  was  no  acceptance  of  the  goods 
the  plaintiffs  could  not  recover. 

As  we  differ  with  the  learned  judge  who  tried  the  cause  as  to  the 
sufficiency  of  the  written  memorandiim,  the  question  upon  the  statute 
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is  the  only  one  that  it  will  be  material  to  notice.     The  memorandum 
is  as  follows  :  — 

Sept.  19,  —  W.  W.  Goddard,  12  mos. 

;^00  bales  S.  F.  drills 7i 

100  cases  blue    do.     .     .     .  ....  .     .     8| 

Credit  to  commence  when  ship  sails ;    not  after  Deer.  1  — 

delivered  free  of  charge  for  truckage. 
The  blues,  if  color  satisfactory  to  purchasers. 

R.  M.  M. 
W.  W.  G. 

The  statute  of  Massachusetts  on  this  subject  is  substantially  the 
same  as  that  of  20  Car.  2,  c.  3,  §  17,  and  declares  that  no  contract  for 
the  sale  of  goods,  Ac,  shall  be  valid,  &c.,  "  unless  some  note  or  memo- 
randum in  writing  of  the  bargain  be  made  and  signed  by  the  party  to 
be  chai-ged  thereby  or  by  some  person  thereunto  by  him  lawfully 
authorized." 

The  word  "  bargain  "  in  the  statute  means  the  tei-ms  upon  which 
the  respective  parties  contract ;  and  in  the  sale  of  goods  the  terms  of 
the  bargain  must  be  specified  in  the  note  or  memorandum,  and  stated 
with  reasonable  certainty,  so  that  they  can  be  understood  from  the 
writing  itself  without  having  recourse  to  piarol  proof;  for  unless  the 
essential  terms  of  the  sale  can  be  ascertained  from  the  writing  itself  or 
by  a  reference  contained  in  it  to  something  else,  the  memorandum  is 
not  a  coni]>liance  with  the  statute. 

This  brief  note  of  the  contract  however,  like  all  other  mercantile 
contracts,  is  subject  to  explanation  by  reference  to  the  usage  and 
custom  of  the  trade,  with  a  view  to  get  at  the  true  meaning  of  the 
].)arties  as  each  is  prcsumeil  to  have  contracted  in  reference  to  them. 
And  although  specific  and  express  provisions  will  control  the  usage 
and  exclude  any  such  explanation,  yet,  if  the  terms  are  technical,  or 
equivocal  on  the  face  of  the  instrument,  or  made  so  by  reference  to 
extraneous  circumstances,  parol  evidence  of  the  usage  and  practice 
in  the  trade  is  admissible  to  explain  the  meaning.  2  Kent,  C.  556, 
and  note  :! ;  ibid.  260,  and  note ;  Long  on  Sales,  197  (ed.  1839)  ;  1  Gale 
&  Davis.  52. 

Extraneous  evidence  is  also  admissible  to  shew  that  a  person  whose 
name  is  affixed  to  the  contract  acted  only  as  an  agent,  thereby 
enabling  the  principal  either  to  sue  or  be  sued  in  his  own  name;  and 
this,  though  it  purported  on  its  face  to  have  been  made  by  the  agent 
himself,  and  the  principal  not  named.  Higgins  v.  Senior,  8  M.  & 
Wels.  834;  Trueman  v.  Loder,  11  Ad.  &  Ell.  589.  Lord  Denman 
observed  in  the  latter  case  "  that  parol  evidence  is  always  necessary 
to  shew  that  the  party  sued  is  the  party  making  the  contract,  and 
bound  b)  it ;  whether  he  does  so  in  his  own  name  or  in  that  of  another, 
or  in  a  feigned  name,  and  whether  the  contract  be  signed  by  his  own 
hand  or  that  of  an  agent,  are  inquiries  not  different  in  their  nature 
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from  the  question,  Who  is  the  person  who  has  just  ordered  goods  in  a 
shop  ?  If  he  is  sued  fof  the  price,  and  his  identity  made  out,  the  con- 
tract is  not  varied  by  appearing  to  have  been  made  by  him  in  a  name 
not  his  own." 

So  the  signature  of  one  of  the  parties  is  a  sufficient  signing  to 
charge  the  firm.  Soames  v.  Spencer,  1  D.  <fc  R.  32 ;  Long  on  Sales, 
58. 

It  has  also  been  held  in  the  case  of  a  sold  note  which  expressed 
"eighteen  pockets  of  hops  at  100s.,"  that  parol  evidence  was  admissible 
to  shew  that  the  100s.  meant  the  price  per  cwt.  Spicer  v.  Cooper, 
1  Gale  &  D.  52,  5  Jurist,  1036. 

The  memorandum  in  that  case  was  as  follows  :  — 

Sold  to  Waite  Spicer,  of  S.  Walden,  18  pos.  Kent  hops,  as  under  July  23, 
1840 ;  10  pos.  Barlow  East  Kent,  1839  ;  8  pos.  Springall  Goodhurst  Kent,  1839, 
100s.  Delivered. 

John  Cooper. 

Evidence  was  admitted  on  the  trial  to  prove  that  the  100s.  was 
understood  in  the  trade  to  refer  to  the  price  per  cwt.,  and  the  ruling 
approved  by  the  King's  Bench.  Lord  Denman  put  a  case  to  the 
counsel  in  the  argument  to  illustrate  his  view,  that  bears  upon  the  case 
before  us.  Suppose,  he  said,  the  contract  had  been  for  ten  butts  of 
beer,  at  one  shilling,  the  ordinary  price  of  a  gallon  —  and  intimated 
that  the  meaning  could  hardly  be  mistaken. 

Now,  within  the  principles  above  stated,  we  are  of  opinion  that  the 
memorandum  in  question  was  a  sufficient  compliance  with  the  statute. 
It  was  competent  to  shew  by  parol  proof  that  Mason  signed  for  the 
firm  of  Mason  &  Lawrence,  and  that  the  house  was  acting  as  agents 
for  the  plaintiffs,  a  company  engaged  in  manufacturing  the  goods 
which  were  the  subject  of  the  sale ;  and  also  to  shew  that  the  figures 
1\  and  8f,  set  opposite  the  300  bales  and  100  cases  of  goods,  meant 
seven  and  a  quarter  cents  and  eight  and  three-quarter  cents  per  yard. 

The  memorandum  therefore  contains  the  names  of  the  sellers  and 
of  the  buyer,  the  commodity  and  the  price ;  also  the  time  of  credit 
and  conditions  of  the  delivery ;  and  in  the  absence  of  any  specified 
time  or  place  of  delivery,  the  law  will  supply  the  omission,  namely,  a 
reasonable  time  after  the  goods  are  called  for,  and  usual  place  of  busi- 
ness of  the  purchaser,  or  his  customary  place  for  the  delivery  of  goods 
of  this  description. 

In  respect  to  the  giving  of  the  note,  which  was  to  run  during  the 
period  of  the  credit,  it  appears  to  be  the  uniform  custom  of  the  house 
of  Mason  &  Lawrence  to  take  notes  for  goods  sold  of  this  descrip- 
tion. The  defendant  was  one  of  their  customers  and  knew  this  usage ; 
and  it  is  a  presumption  of  law  therefore  that  the  purchase  was  made 
with  reference  to  it,  there  being  no  stipulation  to  the  contrary  in  the 
contract  of  the  parties. 
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We  are  also  of  opinion,  even  admitting  that  there  might  be  some 
obscurity  in  the  terms  of  the  memorandum,  and  intrinsic  difficulty  in 
a  proper  understanding  of  them,  that  it  would  be  competent,  under 
the  circumstances  of  the  case,  to  refer  to  the  bill  of  parcels  delivered 
for  the  purpose  of  explanation.  We  do  not  say  that  it  would  be  a 
note  in  writing  of  itself  sufficient  to  bind  the  defendant  within  the 
statute  ;  though  it  might  be  to  bind  the  plaintiff. 

It  was  a  bill  of  sale  made  out  by  the  seller,  and  contained  his 
understanding  of  the  terms  and  meaning  of  the  contract ;  and  having 
been  received  by  the  buyer,  and  acquiesced  in  (for  the  order  to  have 
the  goods  forwarded  was  given  after  it  was  received)  the  natural 
inference  would  seem  to  be  that  the  interpretation  given  was  according 
to  the  understanding  of  both  parties.  It  is  not  necessary  to  say  that 
this  would  be  the  conclusion  if  the  bill  differed  materially  from  the 
written  contract ;  that  might  present  a  different  question ;  but  we 
think  it  is  so  connected  with,  and  naturally  resulting  from,  the  trans- 
action, that  it  may  be  properly  referred  to  for  the  purpose  of  explain- 
ing any  ambiguity  or  abbreviations,  so  common  in  these  brief  notes 
of  mercantile  contracts. 

A  printed  bill  of  parcels  delivered  by  the  seller  may  be  a  sufficient 
memorandum  within  the  statute  to  bind  him,  especially  if  subse- 
quently recognized  by  a  letter  to  the  buyer.  2  B.  &  P.  238 ; 
3  Esp.  180.  And  generally  the  contract  may  be  collected  from 
several  distinct  papers  taken  together  as  forming  parts  of  an  entire 
transaction,  if  they  are  connected  by  express  reference  from  the  one 
to  the  others.  3  Ad.  &  Ell.  855;  9  B.  &  Cr.  561;  2  ibid.  945; 
3  Taunt.  169  ;  6  Cow.  445 ;  2  M.  &  Wels.  660  ;  Long  on  Sales,  55, 
and  cases. 

In  the  case  before  ue  the  bill  of  parcels  is  not  only  connected  with 
the  contract  of  sale,  which  has  been  signed  by  both  parties,  but  was 
made  out  and  delivered  in  the  course  of  the  fulfilment  of  it ;  has  been 
acquiesced  in  by  the  buyer,  and  the  goods  ordered  to  be  delivered 
after  it  was  received.  It  is  not  a  memorandum  sufficient  to  bind  him, 
because  his  name  is  not  affixed  to  it  by  his  authority  ;  but  if  he  had 
subsequently  recognized  it  by  letter  to  the  sellers,  it  might  have  been 
sufficient.     2  B.  &  P.  238 ;  2  M.  &  Wels.  653  ;  3  Taunt.  169. 

But  although  we  admit,  if  it  was  necessary  for  the  plaintiffs  to 
rely  upon  the  bill  as  the  note  or  memorandum  -s^dthin  the  statute, 
they  must  have  failed,  we  think  it  competent  within  the  principle 
of  the  cases  on  the  subject,  from  its  connection  with  and  relation  to 
the  contract,  to  refer  to  it  as  explanatory  of  any  obscurity  or  indefi- 
niteness  of  its  terms,  for  the  purpose  of  removing  the  ambiguity. 

Take,  for  example,  as  an  instance,  the  objection  that  the  price  is 
uncertain,  the  figures  7^  and  8|,  opposite  the  300  bales  and  100 
oases  of  drills,  given  \vithout  any  mark  to  denote  what  is  intended  by 
them. 
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The  bill  of  parcels  carries  out  these  figures  as  so  many  cents  per 
yard,  and  the  aggregate  amount  footed  up  ;  and  after  it  is  received  by 
the  defendant,  and  with  a  knowledge  of  this  explanation,  he  orders  the 
goods  to  be  forwarded. 

We  cannot  doubt  but  that  the  bill  under  such  circumstances  affords 
competent  evidence  of  the  meaning  to  be  given  to  this  part  of  the 
written  memorandum.  And  so  in  respect  to  any  other  indefinite  or 
abbreviated  item  to  be  found  in  this  brief  note  of  a  mercantile  contract. 

For  these  reasons  we  are  of  opinion  that  the  judgment  of  the  court 
below  must  be  reversed,  and  the  proceedings  remitted  with  directions 
to  award  a  venire  de  novo. 

Cateon,  J.,  Daniel,  J.,  and  Cuetis,  J.,  dissented. 

Daniel,  J.,  dissenting.  Upon  the  point  made  in  this  case  on  the 
Statute  of  Frauds  I  entirely  concur  in  the  exposition  of  the  law  just 
announced  by  the  court.  With  respect  however  to  the  proceedings 
ordered  by  this  court  to  be  taken  in  this  case  in  the  Circuit  Court,  I 
am  constrained  to  dissent  from  the  decision  of  my  brethren.  My 
opinion  is  that,  under  the  2d  section  of  the  3d  article  of  the  Constitu- 
tion, the  courts  of  the  United  States  could  not  take  cognizance  of  the 
controversy  between  these  parties ;  and  that  therefore  the  proper 
direction  to  the  Circuit  Court  would  have  been  to  dismiss  this  suit  for 
want  of  jurisdiction.  My  reasons  for  the  conclusion  here  expressed 
having  been  given  in  detail  in  the  case  of  Rundle  et  al.  v.  The  Dela/- 
ware  and  Raritan  Canal  Company,  14  How.  80,  during  the  present 
term,  it  is  unnecessary  to  repeat  them  on  this  occasion. 

Curtis,  J.  I  have  the  misfortune  to  differ  from  the  majority  of  my 
brethren  in  this  case ;  and  as  the  question  is  one  which  enters  into  the 
daily  business  of  merchants  and  at  the  same  time  involves  the  con- 
struction of  a  statute  of  the  Commonwealth  of  Massachusetts,  I  think 
it  proper  to  state  briefly  the  grounds  on  which  I  rest  my  opinion. 

The  first  question  is,  "Whether  the  writing  of  the  19th  of  September 
is  a  sufficient  memorandum  within  the  3d  section  of  the  74th  chapter 
of  the  Revised  Statutes  of  Massachusetts  ?  The  writing  is  in  these 
words  and  figures :  — 

Sept.  19,  — W.  W.  Goddard,  12  mos. 

300  bales  S.  F.  drills ^\ 

100  cases  blue      ,,       8f 

Credit  to  commence  when  ship  sails  ;  not  after  Deer.  1  — 
delivered  free  of  charge  for  truckage. 

R.  M.  M. 

W.  W.  G. 

The  blues,  if  color  is  satisfactory  to  purchaser. 

Does  this  writing  shew  upon  its  face,  and  without  resoi-ting  to  extra- 
neous evidence,  that  W.  W.  Goddard  was  the  purchaser  of  these 
goods  ?    I  think  not.     Certainly  it  does  not  so  state  in  terms ;  nor  can 
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I  perceive  how  the  fact  can  be  collected  from  the  paper  by  any  certain 
intendment.  If  it  be  assumed  that  a  sale  was  made  and  that  Goddard 
was  a  party  to  the  transaction,  what  is  there  on  the  face  of  the  paper 
to  shew  whether  Goddard  sold  or  bought?  Extraneous  evidence  that 
he  was  the  seller  would  be  just  as  consistent  with  this  writing  as  extra- 
neous evidence  that  he  was  the  purchaser.  Suppose  the  fact  had  been 
that  Mason  was  the  purchaser,  and  that  the  writing  might  be  explained 
by  evidence  of  that  fact :  it  would  then  be  read  that  Goddard  sold  to 
Mason  on  twelve  months'  credit ;  and  this  evidence  would  be  consist- 
ent with  every  thing  which  the  paper  contains,  because  the  paper  is 
wholly  silent  as  to  the  fact  whether  he  was  the  seller  or  the  purchaser. 
In  Bailey  et  al.  v.  Ogden,  3  Johns.  Rep.  399,  an  action  for  not  accept- 
ing sugars,  the  memorandum  was  :  — 

14  Decembeb. 

J.  Ogden  and  Co.     Bailey  &  Bogart. 
Brown,  12^  )      qq  ^^^  qq  ^ 
White,   16|S 

Debenture  part  pay.' 

■  This  was  an  entry  in  pencil  in  the  pocket  memorandum  book  of  Francis  Huguet, 
who  acted  as  broker  for  the  defendants  in  purchasing  the  sugars.  The  following 
memorandum  of  the  sale  was  also  entered  by  the  plaintiffs  in  their  memorandum 
book :  — 

"  14th  December. 
"  Sold  Huguet  for  J.  Ogden  &  Co.,  notes  with  approved  indorser,         boxes  white, 
do.  brown  Havanna  sugars,  at  124  for  brown  and  16i  for  white,  payable  at  60 
and  90  days  ;  debenture  we  will  receiye  in  part  payment." 

Kent,  C.  J.,  delivered  the  following  opinion  as  to  the  sufficiency  of  these  memo- 
randa :  "  The  only  memoranda  which  were  made  relative  to  the  transaction  were  an 
entry  of  the  sale  of  the  sugars,  made  by  one  of  the  plaintiffs  in  their  memorandum 
book  immediately  after  the  alleged  sale,  and  the  minute  made  with  the  pencil  of 
Huguet  in  his  pocket  memorandum  book.  The  entry  of  the  plaintiffs,  made  and 
retained  by  them,  was  not  binding  upon  the  defendants,  because  the  statute  requires 
the  note  or  memorandum  to  be  signed  by  the  party  to  be  charged.  The  numerous 
cases  admitting  an  agreement  to  be  valid  within  the  statute,  if  signed  by  one  party 
only,  are  all  of  them  cases  in  which  the  agreement  was  signed  by  the  party  against 
whom  the  performance  was  sought.  Some  of  the  cases  arose  under  the  4th  and  others 
under  the  17th  section  of  the  English  statute,  but  the  words  are  in  this  respect  similar 
and  require  the  same  construction.  2  Cha.  Ca.  164 ;  1  Powell  on  Contracts,  286 ; 
6  Viner,  527,  pi.  17 ;  1  Vesey,  82 ;  3  Bro.  C.  C.  162 ;  3  Atk.  503 ;  6  East,  307 ;  7 
Vesey,  jun.  265 ;  9  Vesey,  jun.  234,  351 ;  1  Esp.  Oas.  190 ;  Ballow  v.  Walker,  in  this 
court,  Jan.  Terra,  1802  ;  i  2  Gaines,  120.  It  has  however  been  said  that  there  would 
be  a  want  of  mutualitj  if  the  plaintiffs  in  this  case  were  bound  by  their  entry,  and 
the  defendants  should  not  be.  The  same  difficulty  has  occurred  in  other  cases  ;  and 
Lord  Redesdale  felt  it  so  strongly  that  he  observed  (Lawrenson  v.  Butler,  1  Schoales 
and  Lefroy,  20),  that  to  enforce  every  agreement,  signed  by  one  party  only,  against 
such  party,  would  be  to  make  the  statute  really  a  statute  of  frauds,  and  that  there  was 


1  Since  reported,  3  Johns.  Gas.  60. 
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Mr.  Justice  Kent  who  delivered  the  opinion  of  the  court,  enumer- 
ating the  objections  to  the  memorandum,  says,  no  person  can  ascertain 
from  this  memorandum  which  of  the  parties  was  seller  and  which 
buyer ;  and  I  think  it  would  be  difficult  to  shew  that  the  memorandum 
now  in  question  is  any  more  intelligible  in  reference  to  this  fact. 

Indeed  I  do  not  understand  it  is  sujjposed  that  in  the  absence  of  all 
extraneous  evidence  it  could  be  determined  by  the  court  as  matter  of 
law,  upon  an  inspection  of  the  paper  alone,  that  Goddard  was  the  pur- 
chaser of  these  goods.  The  real  inquiry  is  whether  extraneous 
evidence  of  this  fact  is  admissible. 

Now  it  is  true  the  statute  requires  only  some  note  or  memorandum 
in  writing  of  the  bargain  ;  but  I  consider  it  settled  that  this  writing 
must  shew  who  is  vendor  and  who  is  purchaser.  In  Champion  v. 
Plummer,  1  B.  &  P.  New  Rep.  252,  the  memorandum  contained  the 
name  of  the  vendor,  a  description  of  the  goods  and  their  price,  and 
was  signed  by  the  vendee  ;  yet  it  was  held  that  the  vendee  could  not 
maintain  an  action  thereon,  because  it  did  not  appear  from  the  writing 
that  he  was  vendee,  though  it  was  clearly  proved  by  parol. 

In  Sherburn  et  al.  v.  Shaw,  1  N".  H.  Rep.  157,  the  plaintiifs  caused 
certain  real  estate  to  be  sold  at  auction,  and  the  defendant  being  the 

no  late  case  in  which  one  party  only  was  bound  by  the  agreement  where  equity  had 
decreed  performance,  though  he  admitted  the  import  of  the  statute  to  be  that  no 
agreement  should  be  in  force  but  when  signed  by  the  party  to  be  charged.  He  fur- 
ther intimated  that  as  no  man  signed  an  agreement  but  under  a  supposition  that  the 
other  party  was  bound  as  well  as  himself,  if  the  other  party  was  not  bound  he  signed 
it  under  a  mistake,  which  might  be  a  ground  for  relief  in  equity.  Whether  the  plain- 
tiffs in  the  present  case  were  bound  at  law  by  their  memorandum,  or  if  bound  wliether 
they  might  have  reUef  in  equity,  are  questions  not  before  us,  and  concerning  whicli 
we  are  not  now  to  inquire.  It  is  sufficient  to  say  that  the  defendants  were  not  bound 
by  any  note  or  memorandum  in  writing  of  the  contract,  unless  the  same  was  signed 
by  them  or  their  authorized  agent.  Huguet  was  in  this  instance  their  agent  to  make 
the  purchase,  and  any  memorandum  made  by  him  respecting  the  purchase  would 
operate  as  a  memorandum  made  by  the  defendants.  But  the  memorandum  which  he 
made  was  too  vague  and  indefinite  to  be  a  compliance  with  the  statute.  The  form  of 
the  memorandum  cannot  be  material ;  but  it  must  state  the  contract  with  reasonable 
certainty,  so  that  the  substance  of  it  can  be  made  to  appear,  and  be  understood  from 
the  writing  itself  without  having  recourse  to  parol  proof.  This  is  the  meaning  and 
substance  of  the  statute,  and  without  which  the  beneficial  ends  of  it  would  be  entirely 
defeated.  Free,  in  Cha.  560 ;  3  Atk.  503 ;  1  Vesey,  jun.  333.  The  memorandum 
of  Huguet  is  absolutely  unintelligible.  It  has  not  the  essentials  of  the  contract,  or 
memorandum  of  a  contract.  No  person  can  ascertain  from  it  which  of  the  parties 
was  seller  and  which  was  buyer,  nor  whether  there  was  any  actual  sale  between 
them,  nor  what  specific  article  was  the  object  of  the  sale,  or  in  what  quantity,  or  what 
was  the  price.  A  memorandum  much  more  intelligible  than  this,  and  defective  only  in 
one  essential  point,  capable  of  full  explanation  by  a  witness,  was  lately  rejected  by  the 
court  of  C.  B.  in  England  on  the  same  ground.  Champion  v.  Plummer,  1  Bos.  & 
Pul.  New  Eep.  252.  There  was  then  no  note  or  memorandum  in  writing  which  took 
the  present  contract  out  of  the  Statute  of  Frauds,  as  far  at  least  as  it  respected  the 
defendants."    3  Johns.  418,  419.  —  Ed. 
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highest  bidder  signed  a  memorandum  agreeing  to  take  the  property: 
this  memorandum  was  written  on  a  paper  headed,  "  Articles  of  sale 
of  the  estate  of  Jonathan  Warner,  deceased,"  containing  the  terms  of 
the  sale  ;  and  this  paper  was  also  signed  by  the  auctioneer.  Yet  the 
court,  through  JMr.  Justice  Woodbury  who  delivered  the  opinion,  held 
that,  as  the  paper  failed  to  shew  that  the  plaintiffs  were  the  vendors,  it 
was  radically  defective.  Here  also  there  was  no  doubt  that  the  plain- 
tiffs were  the  vendors,  but  extraneous  evidence  to  sujsply  this  fact  was 
considered  inadmissible. 

It  seems  to  me  that  the  fact  that  the  defendant  was  the  purchaser 
is,  to  say  the  least,  as  necessary  to  be  stated  in  the  writing  as  any  other 
fact,  and  that  to  allow  it  to  be  proved  by  parol  is  to  violate  the  intent 
of  the  statute  and  encounter  the  very  mischiefs  which  it  was  enacted 
to  prevent.  Chancellor  Kent,  2  Com.  511,  says:  "The  contract  must 
however  be  stated  with  reasonable  certainty,  so  that  it  can  be  under- 
stood from  the  writing  itself  without  having  recourse  to  parol  proof." 
And  this  position  rests  upon  a  cui-rent  of  authorities  both  in  England 
and  America,  which  it  is  presumed  are  not  intended  to  be  disturbed. 
But  how  can  the  contract  be  understood  from  the  writing  itself,  when 
that  fiiils  to  state  which  party  is  vendor  .and  which  purchaser? 

I  am  aware  that  a  latent  ambiguity  in  a  contract  may  be  removed 
by  extraneous  evidence  according  to  the  rules  of  the  common  law; 
and  that  such  evidence  is  also  admissible  to  shew  what  in  point  of  fact 
was  the  subject-matter  called  for  by  the  terms  of  a  contract.  Bradley 
V.  Steam  P.  Co.,  13  Pet.  98.  So  when  an  act  has  been  done  by  a  per- 
son, and  it  is  doubtful  whether  he  acted  in  a  private  or  official  capacity, 
it  is  allowable  to  prove  by  parol  that  he  was  an  agent  and  acted  as 
such.  But  these  cases  fall  far  short  of  proving  that  when  a  statute 
requires  a  contract  to  be  in  writing  you  may  prove  by  parol  the  fact 
that  the  defendant  was  purchaser,  the  writing  being  silent  as  to  that 
fact ;  or  that  a  writing  which  does  not  state  who  is  ^-endor  and  who 
purchaser  does  contain  in  itself  the  essentials  of  a  contract  of  sale. 

It  is  one  thing  to  construe  what  is  written  :  it  is  a  very  different 
thing  to  supply  a  substantive  fact  not  stated  in  the  writing.  It  is  one 
thing  to  determine  the  meaning  and  effect  of  a  complete  and  valid  writ- 
ten contract,  and  it  is  another  thing  to  take  a  writing  which  on  its  face 
imports  no  contract  and  make  it  import  one  by  parol  evidence.  It  is 
one  thing  to  shew  that  a  party  who.ap])ears  by  a  writing  to  have  made 
a  contract  made  it  as  an  agent,  and  quite  a  different  thing  to  prove  by 
parol  that  he  made  a  purchase  when  the  writing  is  silent  as  to  that 
fiict.  The  duty  and  power  of  the  court  is  a  duty  and  power  to  give  a 
construction  to  what  is  written,  and  not  in  any  case  to  permit  it  to  he 
added  to  by  parol.  Least  of  all  when  a  statute  has  required  the  essen- 
tial requisites  of  a  contract  of  sale  to  be  in  writing,  is  it  admissible,  in 
Diy  judgment,  to  allow  the  fact  that  the  defendant  made  a  purchase  to 
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be  proved  by  parol.  If  this  fact,  which  lies  at  the  basis  of  the  action 
and  to  which  every  other  is  but  incidental,  can  be  proved  by  evidence 
out  of  the  writing  signed  by  the  defendant,  the  statute  seems  to  me  to 
be  disregarded. 

It  has  been  argued  that  the  bill  of  parcels,  sent  to  Goddard  by 
Mason  &  Lawrence  and  received  by  him,  may  be  resorted  to  for  the 
purpose  of  shewing  he  was  the  purchaser.  But  it  is  certainly  the  law 
of  Massachusetts,  where  this  contract  was  made  and  the  case  tried,  as 
I  believe  it  is  of  most  other  States  and  of  England,  that  unless  the 
memorandum  which  is  signed  contains  a  reference  to  some  other  paper, 
no  paper  not  signed  by  the  party  to  be  charged  can  be  connected  with 
the  memorandum  or  used  to  supply  any  defect  therein.  This  was  held 
in  Morton  et  al.  v.  Dean,  13  Met.  385,  a  case  to  which  I  shall  have 
occasion  more  fully  to  refer  hereafter.  And  in  conformity  therewith 
Chancellor  Kent  lays  down  the  rule  in  2  Com.  511,  and  refers  to  many 
authorities  in  support  of  it.  I  am  not  aware  that  any  court  has  held 
otherwise. 

That  this  bill  of  parcels  was  of  itself  a  sufficient  memorandum  under 
the  statute,  or  that  it  was  a  paper  signed  by  the  defendant  or  by  any 
person  by  him  thereunto  lawfully  authorized,  I  do  not  understand  to 
be  held  by  the  majority  of  the  court. 

Now  the  memorandum  of  the  19th  September  is  either  sufficient  or 
insuiRcient  under  the  statute.  If  the  former,  there  is  no  occasion  to 
resort  to  the  bill  of  parcels  to  shew  who  was  vendor  and  who  pur- 
chaser ;  if  the  latter,  it  cannot  oonsistently  with  the  statute  be  made 
good  by  another  paper  not  signed  and  connected  with  it  only  by  parol. 
To  charge  a  party  upon  an  insufficient  memorandum,  added  to  by  another 
independent  paper  not  signed,  would  be  to  charge  him  when  there  was 
no  sufficient  memorandum  signed  by  him,  and  therefore  in  direct  con- 
flict with  the  statute.  It  does  not  seem  to  me  to  be  an  answer  to  say 
that  the  bill  of  parcels  was  made  out  pursuant  to  the  memorandum. 
If  the  signed  memorandum  itself  does  not  contain  the  essentials  of  a 
contract  of  sale,  and  makes  no  reference  to  any  other  paper,  in  no  legal 
sense  is  any  other  paper  pursuant  to  it ;  nor  can  any  other  paper  be 
connected  with  it  save  by  parol  evidence,  which  the  statute  forbids. 
In  point  of  fact  it  would  be  difficult  to  imagine  any  two  independent 
papers  more  nearly  connected  than  a  memorandum  made  and  signed 
by  an  auctioneer,  and  the  written  conditions  read  by  him  at '  the  sale. 
Yet  it  is  settled  that  the  latter  cannot  be  referred  to,  unless  expressly 
called  for  by  the  very  terms  of  the  signed  memorandum.  Upon  what 
principle  does  a  bill  of  parcels  stand  upon  any  better  ground  ? 

The  distinction  heretofore  has  been  between  papers  called  for  by  the 
memorandum  by  express  reference,  and  those  not  thus  called  for  :  this 
decision,  for  the  first  time  I  believe,  disregards  that  distinction,  and 
allows  an  unsigned  paper,  not  referred  to,  to  be  used  in  evidence  to 
charge  the  purchaser. 
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In  my  judgment  this  memorandum  was  defective  in  not  shewing 
who  was  vendor  and  who  purchaser,  and  oral  evidence  to  supply  this 
defect  was  not  admissible. 

But  if  this  difficulty  could  be  overcome,  or  if  it  had  appeared  on  the 
face  of  the  paper  that  Goddard  was  the  purchaser,  still  in  my  judg- 
ment there  is  no  sufKcient  memorandum.  I  take  it  to  be  clearly 
settled  that,  if  the  court  cannot  ascertain,  from  the  paper  itself  or  from 
some  other  paper  therein  referred  to,  the  essential  terms  of  the  sale, 
the  writing  does  not  take  the  case  out  of  the  statute.  This  has  been 
so  often  decided  that  it  is  sufficient  to  refer  to  2  Kent's  Com.  511, 
where  many  of  the  oases  are  collected. 

Tlie  rule  stated  by  the  Chancellor  as  a  just  deduction  from  the 
authorities  is :  "  Unless  the  essential  terms  of  the  sale  can  be  ascer- 
tained from  the  writing  itself,  or  by  a  reference  contained  in  it  to 
something  else,  the  writing  is  not  a  compliance  with  the  statute ;  and 
if  the  agreement  be  thus  defective  it  cannot  be  supplied  by  parol  proof, 
for  that  would  at  once  introduce  all  the  mischiefs  which  the  Statute  of 
Frauds  and  Perjuries  was  intended  to  prevent." 

The  statute  then  requires  the  essential  terms  of  the  sale  to  be  in 
writing ;  the  credit  to  be  allowed  to  the  purchaser  is  one  of  the  terms 
of  the  sale. 

And  if  the  memorandum  shews  that  a  credit  was  to  be  given,  but 
(hies  not  fix  its  termination,  it  is  fatally  defective ;  for  the  court  cannot 
ascertain  from  the  ]iaper  when  a  right  of  action  accrues  to  the  vendee, 
anil  the  contract  shewn  by  the  paper  is  not  capable  of  being  described 
in  a  declaration.  The  riglits  of  the  parties  in  .an  essential  particular 
are  left  undetermined  by  the  p.aper.  This  paper  shews  there  was  to 
be  a  credit  of  six  [tweh-e]  months,  and  contains  this  clause  :  "  Credit  to 
commence  when  ship  sails;  not  after  Deer.  1."  According  to  this  paper 
when  is  this  credit  to  commence  ?  The  answer  is,  when  ship  sails,  if 
before  Decemlier  1.     What  ship  ?     The  paper  is  silent. 

This  is  an  action  against  Goddard  for  not  deliA'ering  his  note  on 
twelve  months'  credit,  and  it  is  an  indispensable  inquiry  on  what  day, 
according  to  the  contract,  the  note  should  bear  date.  The  plaintiffs 
must  aver  in  their  declaration  what  note  Goddard  was  bound  to 
deliver,  and  the  memorandum  must  enable  the  court  to  say  that  the 
description  of  the  notes  in  the  declaration  is  correct.  They  attempt 
this  by  averring  in  the  declaration  that  the  contract  was  for  a  note 
payable  in  twelve  months  from  the  sailing  of  a  ship  called  the  Crusa- 
der, and  that  this  ship  sailed  on  the  6th  ilay  of  November.  But  the 
writing  does  not  refer  to  the  Crusader;  and  if  oral  evidence  were 
admissible  to  prove  that  the  parties  referred  to  the  Crusader,  this 
essential  term  of  their  contract  is  derived  fi-om  parol  proof,  contrary  to 
the  requirement  of  the  statute.  It  was  upon  this  ground  the  case  of 
Morton  et  al.  v.  Dean,  and  many  other  similar  cases,  have  been  decided. 
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In  that  case  there  was  a  memorandum  signed  by  the  auctioneer  as  the 
agent  of  both  parties,  containing  their  names  as  vendor  and  vendee, 
the  price  to  be  paid,  and  a  suflBcient  description  of  the  property.  But 
it  appeared  that  there  were  written  or  printed  conditions  read  at  the 
sale,  hut  not  referred  to  in  the  memorandum,  containing  the  terms  of 
credit,  &c.,  and  therefore  that  the  memorandum  did  not  fix  all  the 
essential  parts  of  the  bargain,  and  it  was  held  insufficient. 

But,  further,  even  if  oral  evidence  were  admissible  to  shew  that  the 
parties  had  in  view  some  particular  vessel,  and  so  to  explain  or  render 
certain  the  memorandum,  no  such  evidence  was  offered,  and  no  request 
to  leave  that  question  of  fact  to  the  jury  was  made.  Mason,  who 
made  the  contract  with  Goddard,  was  a  witness;  but  he  does  not  pre- 
tend the  parties  had  any  particular  vessel  in  view,  ^till  less  that  they 
agreed  on  the  Crusader  as  the  vessel  the  sailing  of  which  was  to  be 
the  commencement  of  the  credit.  I  cannot  perceive  therefore  how 
either  of  the  counts  in  this  declaration  is  supported  by  the  evidence, 
or  how  a  different  verdict  could  have  lawfully  been  rendered. 

The  count  for  goods  sold  and  delivered  was  clearly  not  maintained, 
because  when  the  action  was  brought  the  credit  had  not  expired,  even 
if  it  began  on  the  19th  of  September.  One  of  the  special  counts  avers 
that  the  notes  were  to  be  due  twelve  months  from  the  30th  of  Sep- 
tember; but  this  is  inconsistent  with  the  written  memorandum,  and 
there  is  no  evidence  to  support  it.  The  other  special  counts  all  declare 
for  a  note  due  twelve  months  after  the  sailing  of  the  Crusader ;  but,  as 
already  stated,  there  is  no  evidence  whatever  to  supi^ort  this  allegation, 
and  a  verdict  of  the  jury  affirming  such  a  contract  must  have  been  set 
aside. 

It  may  be  added  also  that  no  one  of  the  prayers  for  instructions, 
contained  in  the  bill  of  exceptions,  makes  the  fact  that  the  parties  had 
reference  to  the  Crusader  any  element  of  the  contract,  but  that  each 
of  them  asks  for  an  instruction  upon  the  assumption  that  this  necessary 
term  of  the  contract  had  not  been  in  any  way  supplied. 

I  consider  the  language  of  Chief  Justice  Marshall  in  Grant  v.  Nay- 
lor,  4  Cranch,  234,  a,pplicable  to  this  case.  That  great  judge  says : 
"Already  have  so  many  cases  been  taken  out  of  the  Statute  of  Frauds, 
which  seem  to  be  within  its  letter,  that  it  may  well  be  doubted  whether 
the  exceptions  do  not  let  in  many  of  the  mischiefs  against  which  the 
rule  was  intended  to  guard.  The  best  judges  in  England  have  been 
of  opinion  that  this  relaxing  construction  of  the  statute  ought  not  to 
be  extended  further  than  it  has  already  been  carried,  and  this  court 
entirely  concurs  in  that  opinion." 

I  am  authorized  to  state  that  Mr.  Justice  Catron  concurs  in  this 
opmion. 
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BENJAMIN    F.    WILLIAMS    v.    FRANCIS    BACON    and 

Others. 

Supreme  Judicial  Court  of  Massachusetts,  October  Teem,  1854. 

[Reporied  in  2  Gray,  387.] 

Action  of  coxteact.  The  declaration  alleged  that  the  defendants 
on  or  .'ibout  the  1st  of  .June,  1853,  contracted  to  sell  and  deliver  to  the 
plaintiff,  on  board  vessel  at  Philadelphia,  on  demand,  500  tons  red  ash 
egg  and  stove  coal  at  the  price  of  $3.70  per  ton ;  and  300  tons  white 
ash  coal  at  the  following  prices,  namely,  100  tons  white  ash  egg  coal  at 
$3.45  per  ton,  100  tons  white  ash  stove  coal  at  §3.45  per  ton,  and  100 
tons  white  ash  lumj)  coal  at  13.60  per  ton ;  and  that  the  plaintiif  on 
the  16th  of  jVugust,  1853,  demanded  said  coal  of  the  defendants  at 
Philadelphia,  but  they  then  and  ever  since  neglected  and  refused  to 
deliver  the  same  or  any  part  thereof  The  defendants  in  their  answer 
denied  any  purchase  of  coal  by  the  plaintiff  of  the  defendants,  or  any 
agreement  of  the  defendants  to  deliver  coal ;  and  also  relied  on  the 
Statute  of  Frauds. 

At  the  trial  in  the  Court  of  Common  Pleas,  Hale  Remington,  an 
agent  residing  at  Fall  River,  of  the  defendants,  who  lived  in  Philadel- 
phia, being  called  as  a  witness  for  the  plaintiff,  testified  as  follows :  On 
the  3d  of  June,  1853,  he  made  a  verbal  contract  with  the  plaintiff  at 
Taunton ;  and  on  the  same  day,  at  Fall  River,  his  clerk  by  his  order 
entered  in  his  book  of  sales,  on  a  page  headed  "  Sales  on  account  of 
F.  Bacon  &  Comjnuiy,"  the  following  memorandum  (which  was  not 
signed) :  "  Sold  to  B.  F.  WilUams  of  Taunton  500  tons  egg  and  stove 
red  ash  ;  200  tons  egg  13.70  ;  31 10  tons  stove  !i?o.70.  Sold  '200  tons  egg 
and  stove  white  ash  ;  100  lump  §3.60  ;  100  egg  83.45  ;  100  stove  -$3.4.5." 
On  the  same  day  he  wrote  a  letter  to  the  defendants  (which  was  pro- 
duced upon  the  call  of  the  plaintiff),  in  which  he  said :  "I  sold  this 
morning  to  B.  F.  Williams  of  Taunton,  to  be  shipped  to  Dighton, 
Mass.,  as  follows:  j!;3.70  for  R.  A.,  and  i%3.45  for  W.  A.;  300  tons  R.A. 
stove  ;  200  tons  R.  A.  egg ;  100  tons  W.  A.  egg;  100  tons  W.  A.  stove ; 
700  tons,  .all  to  be  delivered  before  August  1st.  You  may  ship  it  early 
in  July,  or  before,  if  it  suits  better  to  do  so."  On  the  11th  of  July  he 
received  a  letter  from  the  plaintiff,  asking  for  "  a  statement  of  our  coal 
engagement;"  to  which  he  replied  by  the  following  letter:  — 

„  -,.    „r  ^  Fall  Rivee,  11  Julv,  1863. 

BENjAMm  r.  Williams,  Esq.,  Taunton. 

Dear  Sir,  —  Your  favor  of  this  date  is  before  us.  In  reply  would  say  that 
I  have  agrt>ed  to  sell  you  200  tons  red  ash  stove  coal  at  $:3.70 ;  300  tons  red  ash 
egg  at  $:i.70  ;  100  tons  white  ash  egg  at  $3.46  ;  100  tons  white  ash  stove  $3.45; 
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100  tons  white  ash  lump  $8.60.  The  above  prices  to  b.e  charged  deliverable  on 
board  vessel  at  Philadelphia.  The  coal  is  now  ready  for  delivery,  and  you  will 
please  forward  vessels  as  soon  as  you  please,  and  we  will  put  the  coal  on  board. 
Our  people  will  use  all  exertion  to  procure  vessels  at  going  rates  of  freight,  and 
I  presume  they  will  succeed.  If  not,  you  must  send  vessels  for  it.  Freights  are 
now  $l..oO  and  $1.46  to  Fall  River.  Coal  is  now  worth  at  Philadelphia  $3.85, 
and  I  think  the  sooner  you  get  your  coal  the  safer  for  you. 

Yours  truly,  Hale  Remington. 

On  the  8th  of  August  he  signed  and  gave  the  plaintiff  an  order 
addressed  to  the  defendants,  and  thus  expressed  :  "  Please  deliver  the 
bearer,  for  B.  F.  Williams  of  Taunton,  Mass.,  coal  as  he  may  order  it 
from  time  to  time,  —  red  ash,  egg  or  stove,  as  he  may  choose,  500  tons ; 
white  ash,  200  tons,  one-half  lump,  balance  egg  or  stove."  And  there 
was  evidence  that  the  plaintiff  on  the  16th  of  August  presented  this 
order  to  the  defendants,  who  refused  to  accept  it. 

Upon  this  evidence,  Hoar,  J.,  ruled  that  the  action  could  not  be 
maintained,  and  directed  a  verdict  for  the  defendants  ;  and  the  plaintiff 
■  alleged  exceptions. 

JEJ.  IT.  Bennett,  for  the  plaintiff.  1.  Remington's  letter  to  the  plain- 
tiff of  July  11th  is  a  suifioient  "note  or  memorandum  in  writing  of  the 
bargain  "  to  take  the  case  out  of  the  Statute  of  Frauds.  Rev.  Sts.  c.  74, 
§  4.  It  is  no  objection  that  it  was  made  after  the  contract  was  con- 
cluded, and  so  was  only  a  recital  of  it.  Gale  v.  Nixon,  6  Cow.  445 ; 
Ids  V.  Stanton,  15  Verm.  685  ;  Jackson  v.  Lowe,  1  Bing.  9 ;  Saunder- 
son  V.  Jackson,  2  Bos.  &  Pul.  238. 

2.  Remington's  letter  to  the  defendants  of  June  3d  shews  that  the 
contract  declared  upon  was  in  fact  made  by  him  in  their  behalf;  and  it 
is  not  necessary  that  the  principal's  name  should  be  signed  to  the  mem- 
orandum ;  it  is  sufficient  if  it  states  the  names  of  the  vendee  and  of 
the  vendor's  agent.  Batturs  v.  Sellers,  5  Har.  &  Johns.  117 ;  Pugh  v. 
Chesseldine,  11  Ohio,  109;  Allen  v.  Bennet,  3  Taunt.  169;  Whiter. 
Proctor,  4  Taunt.  209 ;  Hicks  v.  Ilankin,  4  Esp.  R.  114 ;  Coles  v.  Treoo- 
thick,  9  Ves.  234;  Salmon  Falls  Manuf  Co.  v.  Goddard,  14  How.  454, 
455. 

3.  The  variance  between  the  letter  of  July  11th  and  the  other  papers 
cannot  avail  the  defendants.  If  they  made  any  question  which  con- 
tained the  true  contract,  that  was  a  question  for  the  jury.  The  only 
question  here  open  is  whether  there  was  a  memorandum  of  any  con- 
tract. 

T.  B.  Eliot,  for  the  defendants.  1.  The  letter  of  July  11th  is  not  a 
sufficient  note  or  memorandum  to  take  the  case  out  of  the  statute.  It 
was  not  part  of  the  res  gestae,  but  a  statement,  not  under  oath  and 
made  solely  for  the  benefit  of  the  plaintiff,  of  a  contract  as  to  which 
Remington  had  then  ceased  to  be  agent ;  and  could  not  therefore  affect 
Ms  principals.     Haven  v.  Brown,  7  Greenl.  424 ;  Fairlie  v.  Hastings,  10 
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Ves.  (Am.  ed.)  12.3,  and  note ;  Stiles  v.  Western  Railroad,  8  Met.  46 ; 
Cooley  V.  Norton,  4  Cush.  95 ;  Story  on  Agency,  §§  113,  134. 

2.  It  does  not  state  the  parties.  Long  on  Sales,  (Rand's  ed.)  .54,  56. 
Smith,  Merc.  Law,  (1st  Am.  e<l.)  494  ;  Addison  on  Con.  80  ;  Champion 
V.  Plummer,  1  New  Rep.  252 ;  Klinitz  v.  Surry,  5  Esp.  R.  267  ;  Bailey 
V.  Ogden,  3  Johns.  399 ;  Sherburne  v.  Shaw,  1  N.  H.  157  ;  Nichols  v. 
Johnson,  lU  Conn.  192.  If  Remington  had  been  agent  for  other  par- 
ties in  Philadelphia,  this  letter  would  have  been  as  good  against  them 
as  against  the  defendants.  It  does  not  purport  to  be  signed  by  or  in 
behalf  of  any  one  but  Remington.  It  may  bind  him,  but  no  one  else. 
Bradlee  v.  Boston  Glass  Manufactory,  16  Pick.  350  ;  Hawkins  v.  Chace, 
19  Pick.  503  ;  Finney  v.  Bedford  Commercial  Ins.  Co.,  8  Met.  350 ; 
Taber  v.  Cannon,  8  Met.  456 ;  Savage  v.  Rix,  9  N.  H.  263 ;  Graves  v. 
Boston  Marine  Ins.  Co.,  2  Cranch,  419  ;  1  Parsons  on  Con.  48  ;  1  Amer. 
Lead.  Cas.  (3d  ed.)  602. 

3.  It  states  a  different  bargain  from  that  jiro^-ed  by  Remington's 
testimony  and  the  entry  in  his  book.  Thorntfjn  ;i.  Kempster,  1  Marsh. 
355 ;  Sievewright  v.  Archibald,  17  Ad.  &  El.  N.  R.  103 ;  Addison  on 
Con.  «2;  Smith,  Merc.  Law,  (1st  Am.  ed.)  461,  493.  The  Ijargain 
proved  was  for  200  tons  egg,  and  300  tons  stove  red  ash,  and  did  not 
define  where  the  coal  was  to  be  delivered,  thus  leaving  it  to  be  deliv- 
ered at  the  seller's  place  of  business;  the  letter  says,  200  tons  stove  and 
300  tons  egg,  and  makes  it  all  "deliverable  on  board  vessel  at  Phila- 
delphia." The  letter  of  Remington  to  the  defendants  omits  100  tons 
lump ;  calls  for  a  shipment  to  Dighton  by  the  defendants ;  and  a 
deliA-evy  before  the  1st  of  August.  And  the  order  differs  from  all  these 
in  stating  the  kind  as  500  tons  egg  or  stove,  deliverable  to  the  j)laintiff 
"  as  he  may  order  it." 

Meerick,  J.  The  presiding  judge  ruled  at  the  trial  that  the  evi- 
dence adduced  by  the  ]ilaintiff  was  insufficient  to  enable  him  to  main- 
tain this  action,  and  directed  a  verdict,  which  was  thereupon  returned, 
for  the  defendants.  To  determine  whether  that  ruling  was  correct,  it 
is  necessary  to  keep  in  view  the  distinction  between  evidence  of  a  con- 
tract and  evidence  of  a  compliance  with  the  provisions  of  the  Statute 
of  Frauds  in  relation  to  it ;  for  the  defendants  in  attempting  to  sustain 
the  ruling  do  not  now  deny  that  the  testijuony  of  Hale  Remington 
afforded  adequate  proof  of  a  verbal  contract  between  the  parties, 
whereby  the  plaintiff  agreed  to  purchase  and  the  defendants  to  sell 
the  quantity  and  v.arious  kinds  of  coal  mentioned  iji  the  declaration; 
but  they  insist  that  no  note  or  memorandum  in  writing  was  ever  made 
of  it  and  signed  l.iy  themselves  or  by  any  authorized  person  in  then- 
behalf.  And  they  contend  that  the  letter  of  Remington  of  the  11th  of 
July,  1853,  which  is  relied  on  by  the  plaintifl:'  as  a  sufficient  compliance 
with  the  provisions  of  the  statute  to  give  validity  to  the  contract  and 
make  it  obligatory  upon  them,  cannot  properly  be  allowed  to  have  that 
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effect ;  first,  because  it  was  no  part  of  the  res  gestae,  and  constituted  no 
part  of  the  negotiation  between  the  parties,  and  is  only  a  narrative  of 
a  past  transaction ;  and,  secondly,  because  it  does  not  purport  on  its 
face  to  be,  and  is  not  in  fact,  signed  by  them  or  by  any  duly  authorized 
person  in  their  behalf. 

A  note  or  memorandum  in  writing  of  an  oral  contract  is  essentially 
different  from  a  ^Vl•itten  contract.  The  latter  supersedes  and  takes  the 
place  of  all  preceding  negotiations,  and  is  conclusive  evidence  of  the 
stipulations  and  bargain  between  the  parties.  But  the  former  may  be 
made  at  any  time  after  the  parties  have  entered  into  engagements  with 
each  other  by  a  verbal  agreement.  Sievewright  v.  Archibald,  17  Ad. 
&  El.  N.  R.  107,  114.  In  the  very  nature  of  such  transactions,  the 
memorandum  must  be  posterior  in  point  of  time  to  the  contract  of 
which  it  is  the  record.  And  it  has  accordingly  often  been  determined 
that  documents  and  letters,  though  they  were  all  written  subsequent  to 
the  conclusion  of  the  bargain,  may  be  coupled  together,  if  it  appear 
that  they  all  had  relation  to  it,  for  the  purpose  of  shewing  that  a  writ- 
ten memorandum  of  it  was  duly  made  and  signed  by  the  party  to  be 
charged.    Allen  v.  Bennet,  3  Taunt.  169. 

The  evidence  produced  upon  the  trial  in  the. present  case  had  a 
direct  tendency  to  prove  that  a  verbal  contract  for  the  sale  of  coal,  as 
is  alleged  in  the  declaration,  was  made  by  and  between  the  parties  at 
Taunton,  on  the  3d  of  June,  1853.  In  that  negotiation  Remington 
acted  for  the  defendants.  He  was  their  duly  constituted  agent,  and 
was  authorized  in  that  capacity  to  sell  or  to  contract  for  the  sale  of 
coal  on  their  account.  Such  an  agency  implied  the  right  to  do  what- 
ever act  was  necessary  to  make  the  engagements  he  entered  into,  in  the 
exercise  of  the  power  it  conferred  upon  him,  binding  and  obligatory 
upon  his  princijjals.  He  was  therefore  legally  competent ;  and  it  was 
lawful  for  him,  after  having  verbally  agreed  with  the  plaintiff  for  the 
defendants  to  sell  him  certain  quantities  of  coal  at  stipulated  prices,  to 
make  a  written  note  or  memorandum  of  the  bargain,  and  sign ,  it  for 
them  and  in  their  behalf.  And  this  he  might  lawfully  do  at  any  time 
before  his  authority  to  sell,  or  to  complete  a  contract  of  sale,  was 
revoked  or  annulled.  On  the  11th  of  July  he  was  asked  by  the  plain- 
tiff for  "  a  statement  of  our  coal  engagement ; "  to  which  request  he 
replied  in  his  letter  of  that  date.  A  jury  would  be  well  warranted  in 
inferring  from  the  evidence  in  the  case  —  and  indeed  we  think  they 
could  justly  arrive  at  no  other  conclusion  —  that  the  request  and  answer 
both  referred  to  the  bargain  which  had  been  previously  made  by  them 
on  the  3d  of  June  at  Taunton.  If  so,  the  letter  was  a  full  and  com- 
plete memorandum  of  the  bargain.  It  states  expUcitly  the  agreement 
to  sell,  the  price,  quantities,  and  description  of  the  different  kinds  of 
coal  sold,  the  place  where  it  was  to  be  delivered,  and  the  time  when 
the  payment  for  it  was  to  be  made. 
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This  memorandum  therefore,  containing  all  the  elements  of  a  com- 
plete bargain,  was  sufficient  to  meet  the  requirements  of  the  statute,  if 
it  was  signed  in  behalf  of  the  defendants  by  a  person  thereunto  duly 
authorized.  The  letter  was  signed  by  Remington ;  and  he  does  not 
name  his  principals,  or  express  in  terms  that  in  doing  it  he  acts  as  their 
agent.  But  interpreting  certain  expressions  contained  in  it  in  the 
light  afforded  by  a  knowledge  of  the  situation  of  the  parties,  there  can 
be  no  doubt  that  he  wrote  it,  not  for  himself,  but  for  them.  There  is 
nothing  in  the  case  having  any  tendency  to  shew  that  he  ever  made 
any  such  bargain  on  his  own  account,  or  that  he  ever  had  any  such 
coal  of  his  own  to  sell ;  but  it  is  certain  that  he  did  make  such  a  bar- 
gain with  the  plaintiff  on  behalf  of  the  defendants,  and  on  the  same 
day  communicated  to  the  defendants  the  fact  that  he  had  made  it. 
They  resided  at  Philadelphia,  and  the  letter  obviously  refers  to  them 
when  the  plaintiff  is  told  in  it  that  the  coal  is  ready  for  delivery  at  that 
place ;  that  "  you  will  forward  vessels  as  soon  as  you  please,  and  we 
will  put  the  coal  on  board.  Our  people  will  use  all  exertions  to  pro- 
cure vessels  at  going  rates  of  freight,  and  I  presume  they  will  succeed. 
If  not,  you  must  send  vessels  for  it."  These  allusions  could  be  to  no 
persons  but  the  defendants,  who  were  thus  distinctly  pointed  out  as 
the  party  to  be  charged  with  the  obligation  of  performing  the  contract 
referred  to. 

The  signature  of  a  memorandum  which  is  a  sufficient  compliance 
with  the  provisions  of  the  statute  ma)-  be  made  by  an  agent,  though 
he  write  his  own  name  instead  of  that  of  his  principal,  if  it  was  his 
intention  that  the  latter  should  be  bound  by  it.  2  Parsons  on  Con.  291; 
Trueman  v.  Loder,  11  Ad.  &  El.  589,  and  3  P.  &  Dav.  267  ;  White  v. 
Proctor,  4  Taunt.  209. 

Tliere  is  a  very  slight  variance  in  the  statement  of  the  terms  of  the 
contract  between  the  letter  of  the  11th  of  July  and  the  memorandum 
which  Remington  caused  to  be  made  of  it  on  his  book  at  Fall  River. 
And  in  his  letter  of  the  3d  of  June  to  the  defendants,  he  omits  to 
mention  the  100  tons  of  lump  coal  which  was  embraced  in  it. 
But  in  reference  to  the  question  arising  upon  the  bill  of  exceptions, 
these  variances  are  unimportant.  The  plaintiff  made  a  verbal  agree- 
ment with  the  defendants  for  the  purchase  of  a  quantity  of  coal.  He 
subsequently  called  upon  their  agent  for  "  a  statement  of  our  coal 
engagement;"  and  the  letter  of  the  11th  of  July  was  written  in 
answer  to  this  application.  It  was  sent  and  was  received  as  an 
authentic  statement  of  the  terms  and  provisions  of  the  previous 
bargain.  It  is  immaterial  that  it  does  not  in  all  particulars  corre- 
spond with  the  items  contained  in  the  communication  of  Reminoton 
to  his  principals  under  date  of  the  3d  of  June,  or  in  the  memorandum 
which  he  caused  to  be  placed  on  his  own  book  at  Fall  River.  These 
latter  are  of  importance  only  as  they  serve   to  corroborate  the  other 
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evidence  in  the  case  adduced  to  prove  that  a  verbal  contract  had  in 
fact  been  previously  made  by  the  parties.  But  having  been  written 
without  the  knowledge  of  the  plaintiif,  he  could  not  have  recognized 
what  was  thus  stated  to  be  true,  or  assented  to  it  as  correct,  and 
of  course  is  not  to  be  bound  by  it.  On  the  other  hand,  it  cannot  be 
doubted  that  in  preparing  and  furnishing  to  the  purchaser,  at  his 
request,  a  written  note  of  the  verbal  contract,  the  agent  who  made  it 
would,  with  a  vigilant  and  proper  regard  for  the  rights  of  his  prin- 
cipals, he  careful  to  fall  into  no  error  in  his  representations.  The 
letter  which  he  wrote  to  the  plaintiff  professed,  and  purported  upon 
its  face,  to  recite  with  precision  and  accuracy  the  terms  of  the  con- 
tract, and  was  received  and  accepted,  and  has  ever  since  been  relied 
upon,  by  him  as  a  true  and  correct  statement  of  it.  Both  parties 
having  thus  affirmed  it  and  assented  to  its  correctness,  the  memoran- 
dum contained  in  the  letter  of  the  11th  of  July  must  be  considered 
as  conclusive  evidence  of  the  previous  verbal  bargain. 

Exceptions  sustained. 


THOMAS    P.    LERNED    and    Another    v.    CHARLES    WAN- 
NEMACHER AND   Another. 

Supreme  Judicial  Court  op  Massachusetts,  November,  1864. 

[Reported  in  9  Allen,  412.] 

Contract  brought  to  recover  damages  for  the  failure  to  deliver  a 
quantity  of  coal  sold  by  the  defendants  to  the  plaintiffs.  One  ground 
of  defence  was  that  the  contract  was  not  binding  because  not  executed 
in  conformity  to  the  Statute  of  Frauds. 

At  the  trial  in  the  Superior  Court  before  Morton,  J.,  the  plaiutifis 
introduced  evidence  tending  to  shew  the  following  facts:  Albert 
Betteley  was  authorized  to  sign  contracts  for  the  sale  of  coal  in  behalf 
of  the  defendants,  who  were  commission  merchants  in  Philadelphia 
under  the  firm  of  Wannemacher  &  Maxfield.  On  the  31st  of  March, 
1863,  the  plaintiffs  made  a  parol  contract  for  the  purchase  of  1000 
tons  of  coal  of  Betteley,  as  agent  of  the  defendants,  according 
to  the  terms  of  the  written  memorandum  hereinafter  set  out.  The 
plaintiffs  then  signed  and  delivered  to  Betteley,  as  agent  of  the 
defendants,  a  memorandum  of  the  contract,  partly  written  and  partly 
prmted,  as  follows,  the  written  parts  being  here  put  in  italics :  — 

Coal,  when  delivered  on  board  of  vessels,  boats,  or  barges,  to  be  in  all 
respects  at  the  purchaser's  risk ;    bills  of  lading,  or  other  regular  testimony 
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of  shipment,  to  be  proof  of  such  delivery,  both  as  to  time  and  quantity.  Each 
cargo  of  coal  to  be  settl.ed  for  from  time  to  time  as  delivered,  in  the  mode 
specified  in  the  contract.  Captains  of  vessels  sent  by  purchasers  for  their  coal 
to  bring  written  orders,  and  take  each  his  regular  turn  in  loading.  All  possible 
dispatch  will  be  given  in  loading,  but  no  claims  will  be  allowed  for  demurrage, 
nor  for  the  consequences  of  unavoidable  delay.  No  responsibility  assumed  as 
regards  procuring  vessels,  boats,  or  barges  ;  but  every  exertion  will  be  used  to 
engage  them.  Every  efTort  will  be  made  for  the  fulfilment  of  this  contract ;  but 
if  prevented  or  obstructed  by  breaches  or  other  unavoidable  occurrences  on  the 
canals  or  railroads  or  at  the  mines,  or  by  combinations,  strikes,  or  turn-outs 
among  miners,  boatmen,  or  laborers,  no  claim  for  damages  will  be  allowed. 
Wanneniacher  &  Maxfield,  commission  merchants,  Philadelphia.  Boston, 
March  31,  1863. 

On  the  above  terms  and  conditions,  please  deliver  on  board  at  your  wharves 
at  Plii/fiildphia,  to  be  shipped  to  Cambridgeport,  10  feet  of  water,  7  bridges, 
1000  tons  .   Swatara  ;  800  Siove,  200  Egg  ;  Sioaiara  .^4.50. 

Terms  cash,  or  approved  paper  at  interest  added  from  date  of  bill 

of  lading  or  other  proof  of  shipment;  United  States  tax  to  be  added.  We  will 
send  our  own  cexsels.  After  first  cargo  is  shipped,  the  purchaser  has  the  right 
to  refuse  the  balance  if  not  satisfactory . 

T.  P.  Lerned  &  Son. 

At  the  same  time  Betteley  signed  the  name  of  "  Wannemacher  & 
Maxfield,  by  Albei-t  Betteley  "  to  a  memorandttm  precisely  similar  to 
tlie  above  in  e\'ery  reh;pect,  except  that  the  name  of  the  plaintiffs  was 
not  signed  to  it,  and  deliA^ered  the  same  to  the  plaintiffs.  Two  or 
three  weeks  afterwards  Betteley,  as  agent  of  the  defendants,  wrote 
u]ion  the  back  of  the  memorandum  delivered  to  him  Ij)-  the  plaintiffs 
these  words:  " To  be  shipped  immediately,  if  vessels  are  not  sent;" 
and  the  plaintiffs  signed  the  same,  and  redelivered  the  memorandum 
to  him.  Both  of  the  above  papers  were  put  in  evidence  by  the  plain- 
tiffs, the  one  signed  by  them  being  produced  by  the  defendants  on 
notice.  The  price  of  coal  sul>se(piently  increased  in  the  market,  and 
the  defendants  refused  to  deliver  the  said  1000  tons. 

Upon  the  introduction  of  this  evidence  the  judge  ruled  that  the 
action  could  not  be  maintained,  and  a  verdict  was  accordingly  taken 
for  the  defendants.     The  plaintiffs  alleged  exceptions. 

G.  A.  Somerhy,  for  the  plaintiffs,  besides  cases  cited  in  the  opinion, 
cited  Brettel  v.  WiUiams,  4  Welsh.,  Hurlst.  &  Gord.  623  ;  Jackson  v. 
Lowe,  1  Bing.  9 ;  Johnson  *'.  Dodgson,  2  M.  &  W.  653 ;  Tallman  v. 
Franklin,  14  N.  Y.  584. 

V.  A.  Welch,  for  the  defendants.  There  was  no  sufficient  memo- 
randum of  the  contract  in  writing  signed  by  the  defendants  or  their 
agent.  The  paper  signed  by  Betteley  is  not  and  does  not  profess  to 
be  a  memorandum  of  a  bargain.  The  name  of  the  plaintiffs  is  not 
contained  in  it;  there  is  no  request  to  deliver  to  any  person  in 
particidar  ;  and  there  is  no  promise.  The  paper  signed  by  the  plain- 
tiffs  is    simply  a  reqttest  by  them:    there  is  no   acceptance  by  the 
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defendants,  and  consequently  no  contract.  The  two  papers  cannot  be 
taken  together,  because  neither  refers  to  the  other:  they  do  not 
harmonize  in  substance  or  form;  and  they  cannot  be  connected  by 
parol.    See  Morton  v.  Dean,  13  Met.  385  ;    Kenworthy  v.  Schofield, 

2  B.  &  C.  945 ;  Salmon  Falls  Manuf.  Co.  v.  Goddard,  14  How.  461 ; 
First  Baptist  Church  v.  Bigelow,  16  Wend.  '2S  ;  Talman  v.  Franklin, 

3  Duer  R.  395  ;  O'Donnell  v.  Leeman,  43  Maine,  158.  Even  if  the 
two  papers  can  be  taken  together  and  harmonized  by  corrections,  they 
make  no  sufficient  memorandum  of  a  contract.  They  shew  no  assent 
or  agreement  on  the  part  of  the  defendants.  The  fact  of  there  having 
been  any  bargain  on  their  part  rests  entirely  in  parol,  and  this  is  what 
the  statute  seeks  to  avoid.  Osborn  v.  Phelps,  19  Conn.  63,  73 ; 
Bailey  v.  Ogden,  3  Johns.  399,  400,  418.  Besides,  even  if  there  were  a 
sufficient  memorandum,  the  contract  shewn  thereby  was  subsequently 
changed  by  a  paper  signed  by  the  plaintiffs  only,  which  constituted  a 
new  contract,  capable  of  being  enforced  against  the  plaintiffs,  but  not 
against  the  defendants. 

HoAB,  J.  The  ruling  to  which  exceptions  were  taken  at  the  trial 
was  this :  that  the  plaintiffs  could  not  maintain  their  action  upon  the 
contract  set  forth  in  the  declaration,  because  it  was  a  contract  for  the 
sale  of  merchandise  for  the  price  of  more  than  fifty  dollars,  and  there 
was  no  acceptance  of  any  part  of  the  goods,  or  giving  any  thing  in 
earnest  to  bind  the  bargain  or  part  payment,  and  no  sufficient  note  or 
memorandum  in  writing  of  the  bargain  made  and  signed  by  the 
rlefendants  or  by  any  person  thereunto  by  them  lawfully  authorized. 
Gen.  Sts.  c.  105,  §  5.  And  the  question  before  us  is  of  the  sufficiency 
of  the  memorandum  produced. 

The  first  objection  is  that  neither  the  memorandum  signed  by  the 
purchasers  and  delivered  to  the  sellers,  nor  the  counterpart  signed  by 
the  sellers  and  delivered  to  the  purchasers,  contains  in  itself  a  com- 
plete statement  of  the  bargain ;  that  there  is  nothing  in  the  jjapers 
themselves  by  which  they  can  be  connected,  and  it  is  not  sufficient  to 
connect  them  by  parol ;  and  that  if  connected,  they  are  only  orders, 
and  do  not  amount  to  a  contract. 

On  examining  the  memorandum  retained  by  the  sellers,  which  is 
signed  by  the  plaintiffs,  we  think  it  is  a  complete  memorandum  of  the 
bargain  proved,  and  would  undoubtedly  have  been  sufficient  in  an 
action  by  the  defendants  against  the  plaintiffs.  It  must  be  observed 
that  the  contract  itself, 'and  the  memorandum  which  is  necessary  to  its 
validity  under  the  Statute  of  Frauds,  are  in  their  nature  distinct  things. 
The  statute  presupposes  a  contract  by  parol.  Marsh  v.  Hyde,  3  Gray, 
333.  The  contract  may  be  made  at  one  time,  and  the  note  or  memo- 
randum of  it  at  a  subsequent  time.  The  contract  may  be  proved  by 
parol,  and  the  memorandum  may  be  supplied  by  documents  and  letters 
written  at  various  times,  if  they  all  appear  to  have  relation  to  it,  and 
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if  coupled  together  they  contain  by  statement  or  reference  all  the 
essential  parts  of  the  bargain,  signed  by  the  party  to  be  charged  or  his 
agent.  Williams  v.  Bacon,  2  Gray,  387.  Now  it  was  proved  by  parol 
testimony  that  the  contract  declared  on  was  made  orally  by  the  defend- 
ants, through  their  agent,  with  the  plaintiff;  and  that  the  memorandum 
was  delivered  to  the  defendants  by  the  plaintiffs  as  a  statement  of  the 
terms  of  the  bargain.  In  the  printed  part  it  is  spoken  of  as  "  this  con- 
tract" and  "the  contract."  It  recites  that  "every  effort  will  be  made 
for  the  fulfilment  of  this  contract."  It  then  contains  a  request  to  the 
defendants  to  deliver  the  coal  "  on  the  above  terms  and  conditions" 
"at  your  wharves  at  Philadelphia,"  —  the  defendants'  place  of  business, 
"to  be  shipped  to  Cambridgeport,"  —  the  plaintiffs'  place  of  business. 
The  quantity,  price,  and  terms  of  payment  are  then  stated.  It  says, 
''  We  will  send  our  own  vessels,"  an  agreement  to  receive  ;  and  con- 
cludes with  an  option  to  "the  purchaser"  to  refuse  all  but  the  first 
cargo  if  that  is  not  satisfactory.  That  there  is  a  contract,  —  a  seller,  a 
purchaser,  a  thing  sold,  a  price,  a  place  of  delivery,  and  terms  of  pay- 
ment,—  all  sufficiently  appear.  It  is  true  that  part  of  the  paper  is  in 
form  an  order;  but  we  can  have  no  doubt  that,  taking  the  whole 
together,  it  shews  an  agreement  to  purchase.  As  was  said  by  Mansfield, 
C.  J.,  in  Allen  v.  Bennet,  3  Taunt.  169 :  "  The  defendant's  counsel  dis- 
tinguishes between  an  order  and  an  agreement  to  buy;  but  if  I  go  to 
a  shop  .and  order  goods,  do  I  not  agree  to  buy  them  ?" 

The  only  defect  then  is  the  want  of  the  signature  of  the  defendants 
or  that  of  their  authorized  agent.  If  this  had  been  the  only  paper 
executed,  it  would  deser^-e  serious  consideration  whether,  if  shewn  to 
have  l.ieen  made  as  a  memorandum  of  a  bargain  concluded  between 
the  parties,  delivered  as  such  by  the  plaintiffs  and  accepted  as  such  by 
the  agent  of  the  defendants,  the  printed  name  of  the  defendants  Avould 
not  have  been  sufficient,  upon  the  authorities,  to  answer  the  require- 
ments of  the  statute  as  a  signature  by  them.  Saunderson  v.  Jackson, 
3  Esp.  R.  180 ;  s.  c.  '2  B.  &  P.  238.  But  we  do  not  put  the  case  on 
this  ground,  because  the  counterpart  of  the  contract  delivered  by  the 
defendants  to  the  plaintiffs  is  signed  by  them  through  their  agent 
Betteley.  As  a  separate  pajier,  that  is  in  its  turn  defective  by  reason 
of  not  containing  the  name  of  the  purchaser.  But  the  two  papers  were 
prepared  at  one  time,  and  delivered  simultaneously  as  parts  of  the 
same  transaction.  The  one  produced  by  the  plaintiffs  is  signed  so  as 
to  charge  the  defendants.  They  gave  to  the  defendants  one  by  which 
they  were  themselves  bound.  The  two  shew  clearl}-,  when  construed 
by  their  own  language  as  applied  to  the  existing  circumstances,  which 
party  was  the  seller  and  which  the  purchaser.  And  we  can  see  no 
reason  upon  principle  or  authority  why  they  should  not  haAc  the  same 
effect  as  if  both  the  signatures  were  to  the  same  paper.  The  intrinsic 
evidence  which  they  afford  that  they  refer  to  the  same  transaction  is 
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very  strong  and  competent  for  the  consideration  of  a  jury ;  and  in  the 
absence  of  all  proof  that  a  precisely  similar  contract  was  made  by 
either  party  with  any  other  person,  would  be  extremely  cogent. 

The  case  does  not  much  resemble  any  of  those  cited  for  the  defend- 
ants, in  which  the  doctrine  has  been  stated  that  when  the  memorandum 
is  made  out  from  several  papers  they  must  be  shewn  upon  their  face  to 
have  a  mutual  relation  to  each  other;  and  that  this  relation  cannot  be 
established  by  extrinsic  evidence.  This  is  the  rule  of  the  text-books 
(2  Kent's  Com.  6th  ed.,  511 ;  Browne  on  Statute  of  Frauds,  §  350)  ; 
and  its  general  correctness  is  well  settled.  Morton  v.  Dean,  13  Met. 
385.  Most  of  the  cases  to  which  we  have  been  referred  have  been 
those  of  sales  at  auction,  where  the  conditions  of  sale  were  not  con- 
tained in  or  annexed  to  the  memorandum  which  was  signed.  Here  the 
whole  terms  and  conditions  of  the  bargain  are  stated  alike  in  the  two 
copies  of  the  memorandum,  one  of  which  is  signed  by  each  party. 

There  are  however  two  specific  objections  which  deserve  attention. 
In  each  paper  the  statement  is  made,  "  We  will  send  our  own  vessels  ; " 
and  as  they  are  signed,  one  by  the  plaintiffs  and  the  other  by  the 
defendants,  it  is  urged  that  the  meaning  of  the  word  "  we  "  becomes 
uncertain,  or  that  the  two  parts  of  the  memorandum  are  made  contra- 
dictory. Beside  this,  one  part  of  the  contract  was  altered  by  the  addi- 
tional agreement  written  by  the  defendants'  agent  and  signed  by  the 
plaintiffs,  "  to  be  shipped  immediately,  if  vessels  are  not  sent ; "  and  no 
corresponding  alteration  has  been  signed  by  the  defendants. 

The  first  difficulty  seems  to  be  capable  of  a  satisfactory  solution. 
The  printed  part  of  the  memorandum  clearly  contemplates  that  the 
shipment  of  the  coal  is  to  be  made  in  vessels  to  be  furnished  by  the 
vendors,  although  they  assumed  no  responsibility  about  the  vessels 
except  reasonable  diligence  in  procuring  them.  The  insertion  of  the 
written  clause,  "  We  will  send  our  own  vessels,"  could  only  be  explained 
as  importing  a  change  in  this  respect.  In  the  part  of  the  contract 
signed  by  the  plaintiffs,  "we"  would  mean  the  purchaser.  In  the 
other  part  the  phrase  follows  the  expression  "  your  wharves,"  when 
speaking  of  the  wharves  of  the  defendants;  and  "we"  is  thus  used  in 
contradistinction  fi-om  "  you,"  the  vendors.  The  agent  of  the  vendors 
signs  the  paper ;  but  still,  if  not  with  perfect  grammatical  correctness 
of  expression,  it  is  sufficiently  obvious  that  in  using  the  word  "  we  "  he 
means  the  purchasers. 

The  additional  clause  written  upon  the  part  of  the  memorandum 
retained  by  the  defendants  presents  a  more  difficult  question,  though  it 
shews  very  clearly  who  were  meant  by  "  we  "  in  the  part  of  the  con- 
tract just  considered.  But  it  is  obvious  that  it  was  not  meant  to 
impair  the  contract  which  had  been  made.  It  is  an  additional  stipula- 
tion to  take  effect  upon  a  contingency  which  has  not  happened.  The 
evidence  shewed  that  vessels  were  sent  by  the  plaintiffs.     And  if  the 
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contingency  had  happened,  it  was  only  the  substitution  of  a  new  mode 
of  performance  of  which  the  defendants  or  plaintiffs  might  have  availed 
themselves,  even  if  made  only  by  parol.  Cummings  v.  Arnold,  3  Met. 
486 ;  Stearns  v.  Hall,  9  Gush.  31.  If  it  were  not  binding  on  the 
defendants  because  no  memorandum  of  it  was  signed  by  them,  it  could 
not  prevent  the  plaintiffs  from  enforcing  the  original  contract.  It  is 
ol)\iously  inadmissible  for  the  defendants  to  set  it  up  as  changing  the 
contract  as  evidenced  by  the  completed  memorandum,  and  at  the  same 
time  to  deny  its  obligation  for  want  of  their  own  signature. 

It  was  held  by  the  English  Court  of  Exchequer  in  the  recent  case  of 
Bluck  V.  Gompertz,  7  Welsb.,  Hurlst.  &  Gord.  862,  that  where  a  correc- 
tion was  made  ujjon  the  memorandum  of  a  contract  by  the  defendant, 
and  signed  only  by  the  plaintiff,  the  original  signature  of  the  defendant 
was  a  sufficient  signing  under  the  statute.  That  decision  would  he 
applicable  to  the  present  case  if  the  memorandum  had  been  contained 
in  one  paper,  or  if  the  indorsement  had  been  made  upon  the  jiart  con- 
taining the  signature  of  the  defendants'  agent.  It  is  more  doubtful 
whether  it  can  be  held  to  have  the  same  effect  ^^here  the  memorandum 
is  contained  on  separate  papers,  and  we  do  not  put  the  decision  on  that 
ground. 

The  other  grounds  of  exception  taken  at  the   trial  have  not  been 
insisted  on  by  the  plaintiff's  counsel,  and  are  clearly  untenable. 

Exceptions  sustained} 


S.   T.   SANBORN   and  Another   v.   .IOHN   H.    FLAGLER. 
Supreme  Judicial  Court  op  Massachusetts,  November,  1864. 

[Reported  in  9  Allen,  474.] 

CoNTii.vcT  brought  originally  by  the  plaintiffs,  who  were  partners 
under  the  firm  of  Sanborn,  Richardson,  &  Co.,  against  John  H.  Flagler 

and Holdane,  as  partners  under  the  firm  of  Iloldane  &  Co.     The 

writ  was  served  only  upon  Flagler,  and  he  alone  appeared  to  defend 
the  action.  The  plaintiffs  alleged  that  the  defendants  had  refused  to 
deliver  to  them  fifty  tons  of  best  refined  iron,  in  accordance  with  the 
terms  of  a  written  agreement  entered  into  between  them. 

The  defendant  in  his  answer  set  up    among    other    defences  the 
Statute  of  Frauds. 
_  At  the    trial  in  the   Superior  Court  before  Morton,  J.,  Josiah  B. 
Richardson,  one  of  the  plaintiffs,  was  called  to  the  stand  and  produced 
1  See  Rhoades  v.  Castner,  12  Allen,  130.  —  Ed. 
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to  be  offered  in  evidence  a  paper,  of  which  the  following  is  a  copy  as 
near  as  can  be  made  :  — 

Will  deliver  S.  R.  &  Co.  best  refined  iron  50  tons  within  90  days  —  at  6  ct 
p  lb  4  of  cash.  Plates  to  be  10  to  16  inches  wide  and  9  ft  to  11  long.  This 
offer  good  till  2  o'clock  Sept.  11,  1862. 

J.  H.  F.        J.  B.  R. 

The  witness  was  proceeding  to  testify  in  relation  to  the  execution 
and  delivery  of  the  same,  when  the  defendant  objected  that  the  paper 
was  not  on  its  face  or  in  fact  any  sutficient  note  or  memorandum  in 
writing  of  the  alleged  bargain  signed  by  the  party  to  be  charged,  and 
that  parol  evidence  was  not  admissible  to  add  to,  modify,  or  explain 
the  paper  so  as  to  make  it  such  a  memorandum  as  could  be  admitted. 
But  the  judge  ruled  that  the  paper  was  a  sufficient  note  or  memoran- 
dum under  the  statute,  and  would  bind  the  defendant  if  he  was  a 
member  of  the  firm  of  Holdane  &  Co.  The  witness  then  testified  that 
the  agreement  was  written  by  him,  and  that  he  and  the  defendant  signed 
theu-  initials,  the  defendant  writing  the  initials  "  J.  H.  P.,"  and  he  the 
initials  "  J.  B.  R.,"  and  that  before  two  o'clock  on  the  day  named,  and 
before  the  defendant  left  the  plaintiffs'  ofl&ce,  he  accepted  the  prop- 
osition, and  so  stated  to  the  defendant  verbally.  The  witness  also 
testified  that  he  signed  his  initials  on  behalf  of  the  plaintiffs,  and  that 
he  understood  the  defendant  to  sign  for  the  firm  of  Holdane  &  Co. 
This  evidence  was  not  controverted  by  the  defendant. 

The  judge  ruled  that  said  paper  with  the  explanation  given,  if 
Richardson  was  believed,  was  a  sufficient  note  or  memorandum,  and 
was  binding  on  the  defendant  if  the  jury  found  him  to  be  a  partner  as 
alleged. 

The  jury  found  a  verdict  for  the  plaintiffs,  and  the  defendant  alleged 
exceptions. 

0.  T.  Bussell,  for  the  defendant,  cited  Abeel  v.  Radcliff,  13  Johns. 
297 ;  Goss  v.  Nugent,  5  B.  &  Ad.  58  ;  Waterman  v.  Meigs,  4  Cush. 
497;  Champion  v.  Plummer,  1  New  R.  252;  Sherburne  v.  Shaw, 
1  N.  H.  157;  Webster  v.  Ela,  5  N.  H.  540;  Bailey  v.  Ogdens, 
3  Johns.  419 ;  Nichols  v.  Johnson,  10  Conn.  192 ;  Morton  v.  Dean, 
13  Met.  385  ;  Brown  v.  Parker,  7  Allen,  337  ;  Shaw  v.  Finney,  13  Met. 
453 ;  Sylvester  v.  Smith,  9  Mass.  119 ;  Pentz  v.  Stanton,  10  Wend. 
275 ;  Colly,  on  Part.  §  414 

A.  A.  Banney,  for  the  plaintiffs. 

BioELow,  C.  J.  The  note  or  memorandum  on  which  the  plaintiffs 
rely  to  maintain  their  action  contains  all  the  requisites  essential  to 
constitute  a  binding  contract  within  the  Statute  of  Frauds.  It  is  not 
denied  by  the  defendant  that  a  verbal  acceptance  of  a  written  offer  .to 
sell  merchandise  is  sufficient  to  constitute  a  complete  and  obligatory 
agreement,  on  which  to  charge  the  person  by  whom  it  is  signed.    In 
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such  case,  if  the  memorandum  is  otherwise  sufficient  when  it  is 
assented  to  by  him  to  whom  the  proposal  has  been  made,  the  con- 
tract is  consummated  by  the  meeting  of  the  minds  of  the  two  parties, 
and  the  evidence  necessary  to  render  it  valid  and  capable  of  enforce- 
ment is  supplied  by  the  signature  of  the  party  sought  to  be  charged 
to  the  offer  to  sell.  Indeed,  the  rule  being  well  settled  that  the 
signature  of  the  defendant  only  is  necessary  to  make  a  binding  con- 
tract within  the  provisions  of  the  statute  relating  to  the  sales  of  mer- 
chandise, it  necessarily  follows  that  an  offer  to  sell  and  an  express 
agreement  to  sell  stand  on  the  same  footing,  inasmuch  as  the  latter, 
until  it  is  accepted  by  the  other  party,  is  in  effect  nothing  more  than 
a  proi)osition  to  sell  on  the  terms  indicated.  The  acceptance  of  the 
contract  by  the  party  seeking  to  enforce  it  may  always  be  proved  by 
evidence  '(Ihinde. 

The  objections  on  which  the  defendants  rely  are  twofold.  The  first 
is  that  the  note  or  memorandum  does  not  set  forth  upon  its  face,  in 
such  a  manner  as  to  be  understood  by  the  court,  the  essential  elements 
of  a  contract.  But  this  position  is  not  ten.able.  The  nature  and 
description  of  the  merchandise,  the  quantity  sold,  the  price  to  be  paid 
therefor,  the  terms  of  payment,  and  the  time  within  which  the  article 
was  to  be  deli\'ered,  are  all  clearly  set  forth.  But  it  is  urged  that  the 
paper  does  not  disclose  which  of  the  parties  is  the  purchaser  and 
which  the  seller,  and  that  no  purcliaser  is  in  fact  named  in  the  paper. 
This  would  be  a  fatal  objection  if  well  founded.  There  can  be  no 
contract  or  valid  memorandum  of  a  contract  which  does  not  shew 
who  are  the  contracting  parties.  But  there  is  no  such  defect  in  the 
note  or  memorandum  held  by  the  plaintiffs.  The  stipulation  is 
explicit  to  deliver  merchandise  to  S.  K.  <fc  Co.  It  certainly  needs  no 
argument  to  demonstrate  that  an  agreement  to  deliver  goods  at  a 
iixed  price  and  on  specified  terms  of  i)ayment  is  an  agreement  to 
sell.  Delivery  of  goods  at  a  stipulated  price  constitutes  a  sale ;  an 
agreement  for  such  delivery  is  a  contract  of  sale.  Nor  can  there  be 
.any  doulit  raised  as  to  the  intrinsic  import  of  the  memorandum  con- 
cerning the  character  or  capacity  in  which  the  parties  are  intended 
to  be  named.  A  stipulation  to  deliver  merchandise  to  a  person 
clearly  indicates  that  he  is  the  purchaser,  because  in  ever}'  valid  sale 
of  goods  delivery  must  be  made  by  the  vendor  to  the  vendee.  We 
can  therefore  see  no  ambiguity  in  the  insertion  of  the  name  of  the 
purchaser  or  seller.  The  case  is  much  stronger  in  favor  of  the  validity 
of  the  memorandum  in  this  respect  than  that  of  Salmon  Falls 
Manuf  Co.  V.  Goddard,  14  How.  446.  There  only  the  names  of  the 
parties  were  inserted,  without  any  word  to  indicate  which  was  the 
buyer  and  which  was  the  seller.  It  was  this  uncertainty  in  the  memo- 
randum which  formed  the  main  ground  of  the  very  able  dissenting 
opinion  of  Mr.  Justice  Curtis  in  that  case.     So  in  the  leading  case  of 
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Bailey  v.  Ogdens,  3  Johns.  399,  there  was  nothing  in  the  memoran- 
dum to  sliew  which  of  the  two  parties  named  agreed  to  sell  the  mer- 
chandise. But  in  the  case  at  bar,  giving  to  the  paper  a  reasonable 
interpretation,  as  a  brief  document  drawn  up  in  the  haste  of  business 
and  intended  to  express  in  a  few  words  the  terms  of  a  bargain,  we 
cannot  entertain  a  doubt  that  it  indicates  with  sufficient  clearness  that 
the  plaintiffs  were  the  purchasers,  and  the  defendant  the  seller  of  the 
merchandise,  on  the  terms  therein  expressed.  Indeed  we  can  see  no 
reason  why  a  written  agreement  by  one  party  to  deliver  goods  to 
another  party  does  not  as  clearly  shew  that  the  latter  is  the  pur- 
chaser and  the  former  the  seller  as  if  the  agreement  had  been  in 
express  terms  by  one  to  sell  goods  to  the  other. 

The  other  objection  to  the  memorandum  is  that  the  name  of  the 
party  sought  to  be  charged  does  not  appear  on  the  face  of  the  paper. 
If  by  this  is  meant  that  the  signatures  of  all  the  persons  who  are 
named  as  defendants  are  not  affixed  to  the  memorandum,  or  that  it  is 
not  signed  with  the  copartnership  name  under  which  it  is  alleged  that 
the  persons  named  as  defendants  do  business,  the  fact  is  certainly  so. 
But  it  is  not  essential  to  the  validity  of  the  memorandum  that  it 
should  be  so  signed.  An  agent  may  write  his  own  name,  and  thereby 
bind  his  priri'cipal ;  and  parol  evidence  is  competent  to  prove  that  he 
signed  the  memorandum  in  his  capacity  as  agent.  On  the  same  prin- 
ciple, a  partner  may  by  his  individual  signature  bind  the  firm,  if  the 
contract  is  within  the  scope  of  the  business  of  the  firm,  which  may  be 
shewn  by  extrinsic  evidence.  Soames  v.  Spencer,  1  D.  &  R.  32  ;  Long 
on  Sales,  38 ;  Browne  on  Statute  of  Frauds,  §  367  ;  Higgins  v.  Senior, 
8  M.  &  W.  834 ;  Williams  v.  Bacon,  2  Gray,  387,  393.  Besides,  in 
the  case  at  bar,  the  action  is  in  effect  against  Flagler  alone.  He  only 
has  been  served  with  process  and  appears  to  defend  the  action. 
Whether  he  signed  as  agent  for  the  firm  or  in  his  individual  capacity 
is  immaterial.     In  either  aspect  he  is  liable  on  the  contract. 

It  is  hardly  necessary  to  add  that  the  signature  is  vali<l  and  binding, 
though  made  with  the  initials  of  the  party  only,  and  that  parol 
evidence  is  admissible  to  explain  and  apply  them.  Phillimore  v.  Barry, 
1  Camp.  513;  Salmon  Falls  Manuf  Co.  v.  Goddard,  ubi  su^yra ;  Barry 
«.  Coombe,  1  Pet.  640.  Exceptions  overruled. 
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SETH    WHITTIER    and     Anothee    v.    JAMES    DAIfA    aot) 

Anothee. 

Supreme  Judicial  Court  op  Massachusetts,  January  Term,  1865. 

[Reported  in  10  Allen,  326.] 

Cois'TEACT  upon  a  written  agreement  dated  October  9tli,  1863,  by 
which  the  dctendants  agreed  to  sell  to  the  plaintiffs  two  hundred 
thousand  of  Brewer  bricks,  more  or  less,  at  8^-25  a  thousand,  cash  on 
dehvery,  to  be  delivered  any  time  before  December  'iOth.  The  declara- 
tion alleged  that  the  plaintiffs  demanded  the  delivery  of  the  bricks 
according  to  the  contract,  and  were  ready  and  offered  to  pay  for  the 
same ;  but  the  defendants  being  unable  then  to  deliver  them,  it  was 
specially  agreed  between  the  j^arties  that  the  time  for  the  delivery 
should  be  extended,  and  it  was  extended  from  time  to  time  by  special 
agreement  down  to  the  time  of  suing  out  this  writ,  when  the  defend- 
ants refused  to  deliver  the  bricks. 

The  defendants  in  their  answer  denied  each  and  every  allegation  of 
the  declaration. 

At  the  trial  in  the  Superior  Court  befoi-e  Russell,  J.,  before  any  testi- 
mony was  offered  the  defendants  objected  that  the  action  could  not  be 
maintained;  but  the  objection  was  overruled. 

The  plaintiffs  then  proved  the  written  contract,  anil  introduced  evi- 
dence tending  to  shew  an  oral  extension  of  the  time  of  delivery  till 
the  opening  of  ri^'er  naA'igation  in  the  spring ;  whereupon  the  defend- 
ants requested  the  court  to  rule  that  the  plaintiffs  had  failed  to  main- 
tain their  action ;  but  this  was  refused. 

Certain  evidence  fl-as  introduced  and  offered  as  to  the  value  of 
Brewer  bricks  and  other  bricks  in  the  spring  of  18U4,  the  time  when 
the  defendants  finally  refused  to  deliver  said  bricks;  and  questions 
arose  concerning  the  same,  which  are  now  immaterial. 

The  defendants  requested  the  court  to  instruct  the  jury,  amongst 
other  things,  as  follows:  1.  Unless  the  jury  are  satisfied  upon  the  evi- 
dence that  there  was  an  agreement  for  an  extension  of  the  time  of 
delivery  of  the  bricks  and  of  payment  therefor,  the  plaintiffs  cannot 
maintain  this  action  ;  ±  If  the  jury  shall  find  that  there  was  a  ])arol 
agreement  for  an  extension  of  the  written  contract,  the  plaintifls  can- 
not recover  upon  such  parol  agreement  upon  their  declaration,  because  ' 
the  same  is  not  in  writing.  The  judge  gave  the  first  instruction  as 
requested,  and  dechned  to  gi'\'e  the  second. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  defendants 
alleged  exceptions. 
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H.  G.  Hutchins,  for  the  defendants. 

0.  Stevens,  for  the  plaintiffs. 

HoAE,  J.  The  principal  question  in  this  case  is  governed  by  the 
decisions  of  this  court  in  Cummings  «.  Arnold,  3  Met.  486,  and  Stearns 
■11.  Hall,  9  Cush.  31,  in  both  of  which  the  doctrine  was  recognized  and 
affirmed  that,  where  a  written  contract  within  the  Statute  of  Frauds 
has  been  varied  by  a  subsequent  parol  agreement,  affecting  the  mode  of 
performance  only,  the  action  can  be  maintained  only  upon  the  written 
contract ;  because  to  allow  a  party  to  sue  partly  on  a  written  and  partly 
on  an  oral  agreement  would  be  in  direct  contravention  of  the  statute. 
But  it  was  further  held  in  Cummings  v.  Arnold  that,  in  defence  to  an 
action  on  the  written  contract,  the  defendant  may  shew  that  he  has 
performed  it  according  to  an  oral  agreement  for  a  substituted  perform- 
ance, or  being  ready  to  do  so  was  prevented  by  the  act  of  the  plaintiff. 
And  in  Stearns  v.  Hall  a  plaintiff  who  declared  upon  the  original  con- 
tract in  writing  was  allowed  to  prove,  in  answer  to  the  defence  that  he 
had  not  performed  the  contract  according  to  its  terms,  that  a  different 
performance  had  been  agreed  to  be  substituted  by  parol,  and  that  he 
had  performed  or  had  been  ready  to  perform  the  substituted  agreement. 
The  whole  doctrine  is  well  stated,  and  the  authorities  collected  and 
reviewed,  in  Browne  on  Statute  of  Frauds,  (2d  ed.)  §§  409-428. 

The  plaintiffs  might  therefore  maintain  this  action  upon  a  declara- 
tion framed  upon  the  written  contract,  and  the  substituted  performance 
agreed  on  would  not  avail  the  defendants  as  they  have  not  done  or 
offered  to  do  what  it  required.  Lerned  v.  Wannemacher,  9  Allen, 
412. 

On  examining  the  declaration,  it  appears  that  the  written  contract  is 
set  forth,  and  a  substantial  breach  of  it ;  but  the  plaintiffs  go  further, 
and  allege  the  extension  of  the  contract  time  by  agreement  of  the 
parties,  and  a  breach  of  the  new  agreement.  Whether  the  new  agree- 
ment was  in  writing  is  not  averred,  but  the  evidence  shewed  it  to  have 
been  made  by  parol. 

It  may  be  questionable  whether  there  was  any  thing  erroneous  or 
fatally  defective  in  the  declaration.  It  set  forth  a  good  cause  of  action, 
and  conformed  to  the  truth  of  the  case.  The  plaintiffs  could  not 
know  that  the  defendants  would  rely  upon  the  Statute  of  Frauds. 
When  they  did  rely  on  it,  the  declaration  could  have  been  amended 
by  striking  out  the  latter  averments,  if  an  amendment  was  necessary. 
But  the  ruling  that  the  plaintiffs  could  not  recover  upon  the  declara- 
tion, without  proof  that  there  was  an  agreement  for  an  extension  of  the 
time  of  performance,  was  made  at  the  request  of  the  defendants,  and  is 
not  excepted  to ;  and  we  allude  to  it  only  because  it  may  be  material 
upon  a  new  trial. 

The  defendants  then  asked  for  the  instruction  "that,  if  the  jury 
should  find  that  there  was  a  parol  agreement  for  an  extension  of  the 
VOL  I.  39 
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■written  contract,  the  plaintiffs  could  not  recover  upon  such  parol 
agreement,  because  the  same  is  not  in  writing."  This  instruction, 
which  was  refused  by  the  court,  ought  to  have  been  given ;  and  upon 
this  point  the  exceptions  are  sustained,  and  a  new  trial  granted. 

This  ruling  shews  the  other  exceptions  to  be  immaterial.  The  evi- 
dence as  to  damages  related  to  the  price  of  the  brick  at  the  time  of  the 
defendants'  final  refusal  to  deliver  them  in  the  spring,  which  was  not 
the  true  subject  of  inquiry.  The  question  should  have  been  as  to  the 
damages  sustained  at  the  time  the  written  contract  was  broken.  So  it 
is  unnecessary  to  decide  whether  the  parol  agreement  was  shewn  to  be 
an  extension  of  the  time  of  delivery  to  the  opening  of  navigation  or 
until  the  date  of  the  writ.  Exceptions  sustained. 


BENJAMIN    G.    BOARDMAN    v.    WILLIAM     B.     SPOONER 

xsT>   Others. 

Supreme  Judicial  Court  op  Massachusetts,  November,  1866. 


[Reported  in  13  Allen,  353.] 

Contract  brought  to  recover  for  five  bales  of  dead  green  hides,  and 
one  bale  of  dry  hides,  weighing  in  all  4986  pounds,  at  seventeen  cents 
a  pound,  $847.62  and  interest.  The  answer  denied  the  purchase,  and 
set  up  that  the  alleged  sale  was  void  by  the  Statute  of  Frauds. 

At  the  trial  in  the  Superior  Court  before  Vose,  J.,  it  appeared  that  on 
the  9th  of  September,  1865,  William  C.  Morey,  a  broker  in  hides  and 
goat-skins,  bargained  with  the  plaintifi"  for  the  purchase  from  him  of 
the  hides  in  question  at  seventeen  cents  a  pound,  and  took  from  1dm  a 
memorandum  of  the  weights,  and  told  the  plaintiifto  charge  the  hides 
to  the  defendants ;  he  not  having  instructions  at  that  time  to  make 
any  purchase  for  them.  Immediately  afterwards  Morey  sent  his 
brother  Charles  H.  Morey,  with  the  memorandum  of  weights,  to  Mr. 
Butler,  one  of  the  defendants,  to  inform  him  that  he  could  have  the 
hides  of  the  plaintiff  at  seventeen  cents  a  pound.  Charles  accordingly 
went  and  dehvered  the  message.  Butler  asked  who  should  be  the 
judge  of  the  quality.  Charles  rephed,  "Mr.  Butler."  Butler  said,  if 
that  was  so,  he  would  take  them.  Charies  returned  to  his  brother's 
office,  and  there,  by  direction  of  his  brother  and  in  his  presence,  made 
the  following  entry  in  his  brother's  book:  «  Boston,  September  9, 1865. 
Sold  Wm.  B.  Spooner  &  Co.,  ace.  B.  G.  Boardman,  5  bales  D.  G.  cow 
hides,  1  bale  dry  do.,  ®  17c  pr  lb.  net  cash,  delivered  in  N.  Y." 
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On  the  same  day  the  plaintiff  sent  a  bill  of  the  hides,  with  an  order 
for  their  delivery,  to  the  broker,  who  sent  them  to  Butler.  The  hides 
were  then  in  the  warehouse  of  a  general  warehouseman  in  the  city  of 
New  York,  and  the  order  was  on  the  storekeeper,  as  follows :  "  Boston, 
September  9,  1865.  Please  deliver  the  bearer  four  bales  marked  H.  J. 
B.,  and  two  bales  No.  24  and  50  of  Tucker,  Carter,  &  Co.  invoice,  and 
oblige  B.  G.  Boardman,  by  E.  M.  Dennie.  To  Storekeeper,  Coe's 
Wharf,  N".  T."  The  bill  was  as  follows :  "  Boston,  September  9,  1865. 
Messrs.  Wm.  B.  Spooner  &  Co.  bouglit  of  W.  G.  Boardman,  133  Milk 
St.,  cash,  delivered  in  N.  Y.,  6  bales  D.  G.  and  dry  Patnas,  5028  lbs. 
less  tare,  42,  4986  lbs.,  17,  $847.62,"  together  with  figures  shewing  the 
weight  of  each  bale. 

Nothing  further  passed  between  the  plaintiff  and  defendants  until 
after  September  18,  1865,  when  the  warehouse  in  New  York  and  the 
hides  were  destroyed  by  fire.  There  was  no  evidence  whether  the 
storekeeper  had  or  had  not  been  informed  of  the  existence  of  the  order 
upon  him,  or  whether  the  defendants  had  made  any  demand  upon  him 
for  the  hides.  These  six  bales  were  all  the  hides  belonging  to  the 
plaintiff  in  that  warehouse,  and  were  of  prime  quality,  and  the  weights 
were  connect.  The  memorandum  of  weights,  the  delivery  order,  and 
the  bill  were  produced  by  the  defendants  at  the  trial,  on  notice  from 
the  plaintiff;  and  when  so  produced,  the  memorandum  of  weights  and 
the  bill  were  stamped  with  the  name  of  the  defendants'  firm  with  a 
machine.  It  did  not  appear  when  or  for  what  purpose  they  were  so 
stamped.^  .  .  . 

The  judge  ruled  that  this  evidence,  which  was  introduced  by  the 
plaintiff,  was  insufficient  to  take  the  case  out  of  the  Statute  of  Frauds, 
and  directed  a  verdict  for  the  defendants  ;  and  the  plaintiff  alleged 
exceptions. 

J.  D.  Ball,  for  the  plaintiff.  There  was  a  sufficient  acceptance  and 
receipt  of  the  hides  by  the  defendants  by  their  acceptance  of  the  bill 
and  order  for  their  delivery.  Searle  v.  Keeves,  2  Esp.  R.  598 ;  Lack- 
ington  V.  Atherton,  7  Man.  &  Gr.  360 ;  Lucas  v.  Dorrien,  7  Taunt.  278 ; 
HoUingsworth  v.  Napier,  3  Caines'  R.  182;  Wilkes  v.  Ferris,  5  Johns. 
335,  844;  Pratt  v.  Parkman,  24  Pick.  46;  Whipple  v.  Thayer,  16  Pick. 
25;  Carter  v.  Willard,  19  Pick.  1  ;  De  Wolf  v.  Gardner,  12  Cush.  19; 
Gibson  V.  Stevens,  8  How.  384,  397.  Nothing  further  remained  to  be 
done  by  the  plaintiff.  No  assent  on  the  part  of  the  warehouseman, 
who  was  a  mere  bailee,  was  necessary.  The  defendants'  silence  till 
after  the  fire  shews  an  acceptance.  Bushel  v.  Wheeler,  15  Q.  B.  442. 
Slight  evidence  of  delivery  is  sufficient.  Stinson  v.  Clark,  6  Allen, 
340.  There  need  not  be  such  an  acceptance  as  would  preclude  subse- 
quent objections  to  the  quality.  Morton  v.  Tibbett,  15  Q.  B.  428  ; 
Richmond  Iron  Works  v.  Woodruff,  8  Gray,  447.  In  this  case  the 
1  The  parts  omitted  relate  to  a  question  of  usage.  —  Ed. 
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hides  were  of  prime  quality ;  and  by  the  terms  of  the  sale  Butler  could 
not  make  a  groundless  objection  to  them. 

The  note  or  memorandum  in  wiiting  was  sufficient  to  satisfy  the 
Statute  of  Frauds.  The  broker  was  the  agent  of  the  defendants,  and 
an  entry  by  him  in  his  book  is  sufficient.  And  it  is  not  necessary  that 
all  the  particulars  of  the  bin-gain  should  appear  in  the  writing.  Salmon 
Falls  Manuf.  Co.  v.  Goddard,  14  How.  446.  There  was  no  warranty 
that  the  hides  were  of  good  quality ;  and  therefore  no  mention  of  the 
quality  in  the  memorandum  was  necessary.  The  memorandum  was 
complete  without  it.  .  .  . 

Stamping  the  bill  with  the  defendants'  stamp  was  a  sufficient  note  or 
memorandum  in  writing.  Johnson  v.  Dodgson,  '2  M.  &  W.  653,  659, 
660  ;  Saunderson  v.  Jackson,  3  Esp.  R.  180  ;  Schneider  v.  Norris,  2  M. 
&  S.  286. 

F.  E.  Parker^  for  the  defendants.  The  receipt  of  the  bill  of  parcels 
and  order  for  delivery  of  goods  was  not  such  an  acceptance  as  will 
take  the  sale  out  of  the  Statute  of  Frauds.  Carter  v.  Willard,  19 
Pick.  1 ;  Bentall  v.  Burn,  3  B.  &  C.  423 ;  Farina  v.  Home,  16  M.  &  W. 
119:  Tuxworth  v.  Moore,  9  Pick.  347;  Burge  v.  Cone,  6  Allen,  412. 
The  broker's  note  was  not  a  sufficient  memorandum  in  writing  because 
not  signed  by  himself,  but  by  his  clerk.  See  Coddington  y.  Goddard, 
16  Gray,  ;  Henderson  v.  Barnewall,  1  Y.  &  Jerv.  387 ;  Story  on 
Agency,  §§  29,  109 ;  Browne  on  Statute  of  Frauds,  §  370.  It  was  also 
insufficient  in  substance.  Coddington  v.  Goddard,  above  cited ;  Mor- 
ton V.  Tibbett,  15  Q.  B.  428  ;  Browne  on  Statute  of  Frauds,  §  371 

Foster,  J.  The  iirst  ground  upon  which  the  jDlaintiff  reHes  to  sat- 
isfy the  requirements  of  the  Statute  of  Frauds  (Gen.  Sts.  c.  105,  §  5)  is 
that  the  purchaser  has  accepted  and  received  part  of  the  goods  sold. 
The  only  act  proved  tending  to  support  this  proposition  is  the  follow- 
ing: On  the  day  of  the  contract  a  bill  of  the  hides,  which  were  in  a 
general  warehouse  in  New  York  and  deliverable  there,  was  made  out 
to  the  defendants,  together  with  an  order  to  deliver  them  to  the  bearer, 
and  the  plaintiff  sent  these  papers  to  the  broker,  who  on  the  same  day 
handed  them  to  one  of  the  defendants.  The  defendants  are  not  shewn 
to  have  done  any  thing  except  to  take  and  keep  the  bill  and  order. 
Nor  does  it  appear  that  any  notice  of  the  transaction  was  given  to  the 
warehouseman. 

The  statute  is  silent  as  to  the  delivery  of  goods  sold,  which  is  the 
act  of  the  seller.  It  requires  the  accej)tance  and  receipt  of  some  part 
thereof,  which  are  subsequent  acts  of  the  buyer.  We  are  aware  of  no 
authority  for  holding  this  provision  to  be  complied  with  where  nothing 
more  appears  to  have  taken  place  than  in  the  present  instance.  When 
goods  are  in  the  custody  of  a  third  person,  an  order  for  their  delivery 
with  notice  to  that  person  (but  never  without  such  notice  in  this  State) 
has  been  decided  to  be  sufficient  to  pass  the  property  as  against  attach- 
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ing  creditors  of  the  vendor.  Tuxworth  v.  Moore,  9  Pick.  347 ;  Carter 
V.  Willard,  19  Pick.  1 ;  Burge  v.  Cone,  6  Allen,  412.  But  some  well 
considered  English  cases  hold  that  to  constitute  acceptance  and  receipt 
under  the  Statute  of  Frauds  there  must  also  be  an  assent  by  the  party 
in  whose  custody  the  goods  are  to  hold  them  for  the  vendee.  Bentall 
V.  Burn,  3  B.  &  C.  428 ;  Farina  v.  Home,  16  M.  &  W.  119.  In  the 
present  case  there  was  no  evidence  from  which  a  jury  would  be  author- 
ized to  infer  an  acceptance  and  receipt  by  the  purchaser. 

Next,  the  plaintiff  insists  that  there  was  a  note  or  memorandum  in 
writing  of  the  bargain,  made  and  signed  by  the  party  to  be  charged 
thereby  or  by  some  person  thereunto  by  him  lawfully  authorized.  The 
vendor's  bill  of  sale  or  of  parcels  unsigned  by  the  vendee,  who  is  the 
party  to  be  charged,  does  not  of  course  bind  the  latter.  Hawkins  v. 
Chace,  19  Pick.  502.  The  stamping  of  the  purchasers'  name  and  a 
date  on  the  bill  and  memorandum  of  weights  at  some  time  while  these 
papers  were  in  their  possession,  without  evidence  when  or  for  what  pur- 
pose this  was  done,  did  not  show  that  they  had  adopted  such  a  stamp 
as  a  signature,  and  affixed  it  to  the  instruments  with  the  intent  to  bind 
themselves  thereby.  This  may  have  been  done  for  their  own  conven- 
ience to  show  the  date  of  the  reception  of  the  papers.  If  designed  as 
the  signature  of  a  memorandum  obligatory  on  the  vendees,  we  should 
expect  to  find  the  papers  in  the  custody  of  the  party  for  whose  benefit, 
and  not  of  the  one  by  whom,  they  were  signed.  We  do  not  regard  the 
mere  fact  that,  when  these  papers  were  produced  at  the  trial  by  the 
defendants,  they  were  found  to  be  so  stamped,  as  a  circumstance  which 
either  a  court  or  jury  would  be  at  liberty  to  treat  as  proof  of  a  signa- 
ture by  the  party  to  be  charged. 

We  have  therefore  to  consider  the  sufficiency  of  the  entry  of  the 
transaction  upon  the  broker's  book.  This  is  not  aided  by  the  contents 
of  the  memorandum  of  weights,  because  the  two  instruments  contain 
no  reference  to  each  other,  and  the  connection  between  them  cannot 
be  proved  by  oral  evidence,  if  there  were  any  such  in  the  case.  Morton 
V.  Dean,  13  Met.  385. 

In  the  conversation  between  the  broker's  clerk  and  Mr.  Butler,  one 
of  the  defendants,  relied  upon  to  prove  the  verbal  bargain,  the  latter 
asked  who  should  be  the  judge  of  the  quality :  the  clerk  replied,  "  Mr. 
Butler."  Butler  then  said,  if  that  was  so,  he  would  take  the  hides. 
This  stipulation  is  wholly  omitted  from  the  entry  on  the  broker's  book, 
which  contains  no  statement  as  to  the  quality  of  the  hides.  By  the 
true  construction  of  the  writing  the  contract  of  the  defendants  was 
absolute  to  purchase  the  hides,  if  they  answered  the  description  and 
were  "five  bales  dead  green  and  one  bale  dry."  This  was  an  engage- 
ment essentially  different  from  the  one  actually  made,  according  to 
which  Butler  or  the  firm  were  to  judge  of  the  quality;  which  would 
be  a  conditional  bargain  to  take  the  hides  if  upon  examination  by  the 
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vendees  or  one  of  them  the  quality  proved  satisfactory,  or  so  good  that 
it  ought  reasonably  to  be  satisfactory  to  the  purchasers.  The  latter 
interpretation,  if  adopted,  would  not  destroy  the  value  of  the  pur- 
chasers' right  of  examination  and  to  judge  in  the  first  instance  of  the 
quality.  The  omission  of  the  condition  that  the  purchase  was  subject 
to  the  approval  of  the  vendees  as  to  the  quality  constitutes  a  material 
variance  between  the  contract  as  made  and  as  written  down  in  the 
bi'oker's  book.  .  .  . 

Upon  full  consideration  we  conclude  that  the  entry  in  the  broker's 
book  is  insufficient,  because  it  fails  to  correspond  with  and  omits  an 
essential  portion  of  the  actual  bargain  of  the  parties.  We  need  not 
therefore  examine  the  question  whether  an  entry  by  a  broker's  clerk, 
sufficient  in  substance,  would  comply  with  the  Statute  of  Frauds.  The 
ruling  of  the  court  below  that  the  defendants  were  entitled  to  a  ver- 
dict is  sustained,  and  the  exceptions  are  overruled. 


THOMAS  B.  CODDIIsrGTON  and   Others  v.   WILLIAM  W. 

GODDARD. 

Supreme  Judicial  Court  of  Massachusetts,  November,  1860. 

[Reported  in  16  Gray,  436.1] 

Action  of  contract  to  recover  damages  for  not  delivering  two  hun- 
dred thousand  pounds  of  copper  alleged  to  have  been  sold  by  the 
defendant  to  the  plaintiff.  Trial  and  verdict  for  the  plaintiff  before 
Merrick,  J.,  who  reported  the  case  to  the  full  court,  in  substance  as  fol- 
lows :  — 

Charles  Canterbury,  called  as  a  witness  for  the  plaintiffs,  testified 
that  he  was  a  merchandise  broker ;  that  on  the  9th  of  December,  1856, 
acting  under  instructions  contained  in  a  telegraphic  despatch  from  the 
plaintiffs,  merchants  in  New  York,  which  he  received  between  two  and 
three  o'clock  in  the  afternoon,  he  called  at  the  defendant's  place  of 
business  in  Boston,  and  not  finding  him  there,  followed  him  to  his 
house,  where  he  had  an  intei'view  with  him,  and  stated  to  him  the 
plaintiffs'  offer  to  buy  three  hundred  thousand  pounds  of  copper,  at 
twenty-four  and  a  quarter  cents  per  pound,  on  a  credit  of  nine  months, 
with  satisfactory  paper,  and  deliverable  on  board  a  vessel  in  Boston 
bound  for  New  York,  the  seller  to  pay  freight  to  New  York,  and  the 
buyer  to  pay  the  insurance ;  that  the  defendant  asked  if  the  steamer, 

1  This  case  has  been  published  since  the  preceding  sheets  were  struck  off.  —Ed. 
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which  had  that  day  arrived  in  New  York,  brought  intelligence  of  any- 
advance  in  the  price  of  copper  in  Europe ;  to  which  the  broker  replied, 
"None  that  I  know  of;"  and  the  defendant,  after  a  moment's  hesita- 
tion, said  that  he  would  sell  to  the  plaintiffs  two  hundred  thousand 
pounds  of  copper  on  the  terms  proposed,  reserving  the  right  to  add 
one  hundred  thousand  on  the  next  day  if  he  should  then  elect  to  do 
so ;  that  the  broker  urged  him  to  sell  the  whole  of  the  three  hundred 
thousand  pounds  then,  saying  that  the  purchase  was  made  for  exporta- 
tion, and  would  take  that  quantity  out  of  this  market ;  but  the  defend- 
ant said  he  would  not  do  differently  from  what  he  had  proposed ;  and 
the  broker  then  said,  "Well,  if  that  is  the  ultimatum,  it  is  a  sale,"  and, 
returning  to  his  office,  communicated  to  the  plaintiffs  by  telegraph 
what  he  had  done,  informing  them  that  he  should  write  the  particulars 
by  the  next  mail ;  which  he  did ;  and  made  a  memorandum  in  his  books 
of  the  transaction,  according  to  his  usual  custom. 

This  memorandum  was  on  a  page  of  a  book  headed,  "  Boston,  Decem- 
ber, 1856,"  and  was  in  the  following  terms  :  — 

9tli.  W.  W.  Goddard  to  T.  B.  Coddington  &  Co.  200,000  pounds  Chili  pig 
copper,  24i  a  9  mos.  from  delivery,  f.  o.  b.  packet  here  for  N.  Y.,  seller  paying 
freight,  and  buyer  paying  insurance  to  N.  Y.  To  be  96  per  cent  pure  copper, 
and  paper  satisfactory  to  seller. 

The  broker  testified  that  in  this  memorandum  the  figures  denoting 
the  quantity  were  written  in  pencil,  in  order  to  facilitate  alteration  in 
case  the  defendant  should,  as  he  had  a  right  to  do,  elect  to  deliver  a 
larger  quantity.  No  sale  note  or  letter  relating  to  the  sale  or  entry 
was  sent  by  the  broker  to  the  defendant.  .  .  } 

The  defendant,  being  called  as  a  witness,  testified  that  in  his  inter- 
view with  the  broker  he  said  that  he  would  sell  to  the  plaintiffs  two 
hundred  thousand  pounds  of  copper  in  case  no  intelligence  had  been 
received  by  the  steamer  of  any  advance  in  the  price  of  the  article  in 
Europe,  reserving  the  right  to  add  one  hundred  thousand  pounds  the 
next  day  on  the  same  terms  at  his  option.  And  he  contended  that,  if 
there  was  any  verbal  contract  for  the  sale  of  two  hundred  thousand 
pounds  of  copper,  it  was  upon  this  condition,  and  upon  the  further  con- 
dition that  the  copper,  if  sold  and  delivered,  should  be  exported  by  the 
plaintiffs,  and  therefore  the  plaintiffs  could  not  recover. 

The  defendant  also  contended  that  the  entry  in  the  broker's  books 
was  not  a  sufficient  memorandum  in  writing  to  take  the  case  out  of 
the  Statute  of  Frauds ;  because  no  authority  was  shown  in  the  broker 
to  sign  the  memorandum  in  his  behalf  or  in  behalf  of  the  plaintiffs ; 
because  it  was  not  intended  by  the  broker,  when  he  made  it,  as  a  com- 
plete and  final  statement  of  the  bargain  made;   because  it  did  not 

'■  The  parts  omitted  have  no  connection  with  the  Statute  of  Frauds.  —  Ed. 
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state  all  the  material  terms  of  the  bargain ;  because  it  was  not  signed 
as  required  by  the  statute ;  and  because  the  broker  was  not  author- 
ized by  the  defendant  to  make  the  bargain  so  entered  by  him. 

But  the  judge  ruled  that  if  Canterbury  was  a  merchandise  broker, 
and  that  was  known  to  the  parties,  and  they  were  dvealing  with  him  in 
this  transaction  in  his  capacity  of  broker,  and  made  a  contract  through 
him  for  the  purchase  and  sale  of  two  hundred  thousand  pounds  of 
copper,  this  gave  him  authority  to  bind  them  both  by  making  a  memo- 
randum of  the  contract  in  writing,  and  signing  it  in  their  behalf  re- 
spectively; that  the  memorandum  in  his  book  Avas  sufficient  in  form  to 
bind  the  parties,  if  he  had  authority  to  make  and  sign  it  for  them ; 
that  if  he  did,  in  fact,  make  the  entry  in  his  book  as  and  for  a  com- 
plete note  or  memorandum  of  the  contract  of  sale  made  by  the  par- 
ties through  him,  such  memorandum  was  conclusive  evidence  of  the 
terms  of  the  contract,  and  was  to  be  considered  and  treated  in  all 
respects  as  if  it  was  a  written  contract  signed  by  the  parties  them- 
selves ;  that  it  was  in  its  terms  a  perfect  and  complete  statement  of  a 
contract,  and  capable  of  a  clear  and  intelligible  exposition,  and  there- 
fore parol  evidence  was  inadmissible  to  contradict  or  vary  the  terms 
of  it ;  and  that  even  if  the  defendant  did  in  his  verbal  contract  with 
Canterbury  make  the  sale  upon  such  conditions  as  he  contended,  he 
could  not  avail  himself  of  either  of  those  conditions,  because  they 
were  not  contained  or  expressed  in  the  memorandum.  To  these  rul- 
ings the  defendant  alleged  exceptions. 

C.  B.  Goodrich  and  0.  G.  Feabody,  for  the  defendant.  .  .  .  The 
entry  in  the  broker's  book  is  insufficient,  because,  1st.  It  does  not 
show  who  is  buyer  and  who  seller.  2  Kent  Com.  511 ;  Bailey  v. 
Ogden,  3  Johns.  399  ;  Sherburne  v.  Shaw,  1  N".  H.  157;  Champion  v. 
Plumuier,  1  New  Rep.  252;  Elmore  v.  Kingscote,  5  B.  &  C.  583. 
2d.  It  does  not  state  in  what  sum,  nor  in  whose  name,  nor  for  whose 
benefit  the  copper  was  to  be  insured,  nor  when,  where,  or  by  what  test 
the  assay  of  the  copper  was  to  be  made.  3d.  It  does  not  mention  the 
defendant's  right  to  add  one  hundred  thousand  pounds.  4th.  It  is 
not  signed  by  the  broker.  Goom  v.  Aflalo,  6  B.  &  C.  117  ;  Heyman  v. 
Neale,  2  Campb.  337;  Smith  v.  Sparrow,  2  Car.  &  P.  544;  Grant  v. 
Fletcher,  5  B.  &  C.  436 ;  Henderson  v.  Barnewall,  1  Yo.  &  Jerv.  387 ; 
Thornton  v.  Charles,  9  M.  &  W.  802 ;  Sievewright  v.  Archibald,  17 
Q.  B.  102  ;  Davis  v.  Shields,  26  Wend.  341 ;  Dennison  v.  Carnahan, 

1  E.  D.  Smith,  144.  The  mention  of  the  names  of  the  parties  at  the 
top  of  the  entry  by  the  broker  is  not  a  sufficient  signature.  Cabot  v. 
Haskins,  3  Pick.  83  ;  Hawkins  v.  Chace,  19  Pick.  505 ;  James  v.  Patten, 

2  Seld.  11 ;  Merritt  v.  Clason,  12  Johns.  102,  and  14  Johns.  484;  Davis 
V.  Shields,  26  Wend.  341;  Propert  v.  Parker,  1  Russ.  &  Myl.  025; 
Holmes  v.  Mackrell,  3  C.  B.  (i^.  s.)  789  ;  Lobb  v.  Stanley,  5  Q.  13.  574. 

The  ruling  that  parol  evidence  was  incompetent  to  show  that  the 
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defendant  agreed  to  the  sale  upon  conditions  not  expressed  in  the 
entry  was  erroneous.  Davis  v.  Shields,  26  Wend.  364-366 ;  Goodman 
V.  Griffiths,  1  H.  &  N.  574 ;  Pym  v.  Campbell,  6  El.  &  Bl.  370 ;  Pitts  v. 
Beckett,  13  M.  &  W.  743 ;  Eussell  on  Factors,  75,  78,  79,  86. 

C.  A.  Welch  and  M  JBangs,  for  the  plaintiffs. 

BiGBLOw,  C.  J.  .  .  .  There  can  be  no  doubt  that  the  broker,  if  he 
acted  as  the  agent  of  both  parties  in  completing  the  contract  of  sale, 
was  empowered  to  do  all  that  was  necessary  to  make  the  bargain  valid 
and  binding  in  law.  For  this  purpose  he  had  authority  to  make  the 
requisite  memorandum  to  satisfy  the  Statute  of  Frauds.  Rev.  Sts.  c. 
74,  §  4.  It  is  not  denied  that  this  memorandum  may  well  be  made 
in  the  book  of  a  broker.  Indeed,  such  entry  may  be  resorted  to  as 
the  original  evidence  of  the  contract,  even  when  bought  and  sold  notes 
of  the  bargain,  differing  from  each  other,  have  been  delivered  to  the 
parties.    Sievewright  v.  Archibald,  17  Q.  B.  102, 109. 

But  it  is  objected  that  the  memorandum  made  by  the  broker  in  the 
present  case  was  insufficient  to  take  the  case  out  of  the  operation  of 
the  statute,  because  it  does  not  show  who  were  the  vendor  and  vendee 
of  the  merchandise.  This  would  be  a  fatal  objection  if  it  was  well 
founded;  for  although  a  memorandum  of  this  nature  may  be  very 
brief,  it  must  nevertheless  show  with  reasonable  certainty  who  were 
the  parties  to  the  contract,  and  the  terms  of  the  sale,  so  that  they  may 
appear  from  the  writing  itself.  But  in  the  present  case  the  entry  is 
perfectly  intelligible  and  free  from  doubt.  If  it  is  read  with  reference 
to  the  book  in  which  it  is  made,  as  an  entry  by  a  broker  in  the  regular 
course  of  his  business  as  an  agent  of  third  parties  for  the  purchase  and 
sale  of  goods,  it  clearly  indicates  a  sale  from  defendant  to  the  plain- 
tiffs.   It  is  susceptible  of  no  other  interpretation. 

It  is  also  objected  that  the  memorandum  is  deficient,  because  it  does 
not  state  the  amount  for  which  insurance  was  to  be  procured,  nor  for 
whose  benefit,  and  because  it  contains  no  stipulation  concerning  the 
mode  or  place  in  which  the  assaying  of  the  copper  was  to  be  had,  in 
order  to  ascertain  its  purity.  The  answer  to  these  objections  is  that 
the  memorandum  states  with  accuracy  the  terms  of  the  contract  as 
testified  to  by  the  broker,  and  that  there  was  no  proof  at  the  trial  that 
there  was  any  agreement  made  concerning  the  particulars  of  the  bar- 
gain which  are  now  alleged  to  be  omitted. 

Nor  does  it  affect  the  validity  of  the  memorandum,  that  the  broker 
did  not  include  in  it  the  stipulation  made  by  the  defendant,  that  he 
should  have  the  right  to  add  to  the  sale  one  hundred  thousand  pounds 
of  copper  the  next  day.  This  was  a  wholly  separate  and  independent 
agreement,  which  in  no  way  affected  the  sale  actually  made,  and  which 
could  not  be  properly  entered  in  the  book  of  the  broker,  unless  it  had 
ripened  into  a  sale  by  the  election  of  the  defendant  on  the  next  day 
to  sell  the  additional  quantity  to  the  plaintiffs.    But  he  made  no 
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such  election,  and  there  was  therefore  no  contract  as  to  that  portion 
of  the  copper  of  which  the  broker  was  empowered  to  make  a  memo- 
randum. 

The  remaining  objection  to  the  sufficiency  of  the  entry  in  the  book 
as  a  memorandum  within  the  statute  is  that  it  was  not  duly  signed  by 
the  broker  or  the  parties.  We  know  of  no  case  in  which  it  has  been 
held  that  the  signature  of  the  name  of  the  agent  through  whom  the 
contract  is  negotiated  should  appear  in  the  writing.  It  is  sufficient  if 
the  names  of  the  parties  to  be  charged  are  properly  inserted,  either  by 
themselves  or  by  some  persons  duly  authorized  to  authenticate  the 
document.  Brokers  and  auctioneers  are  deemed  to  be  the  agents  of  both 
parties,  and  by  virtue  of  their  employment  stand  in  such  relation  to 
their  principals  that  they  can  sign  the  names  of  the  parties  to  a  con- 
tract of  sale  eifected  through  their  agency.  Such  authority  is  imphed 
from  the  necessity  of  the  case ;  because  without  it  they  could  not  com- 
plete a  contract  of  sale  so  as  to  make  it  legally  binding  on  the  parties. 
Nor  is  it  at  all  material  that  the  names  should  be  written  at  the  bottom 
of  the  memorandum.  It  is  sufficient  if  the  names  of  the  principals  are 
inserted  in  such  form  and  manner  as  to  indicate  that  it  is  their  con- 
tract, by  which  one  agrees  to  sell  and  the  other  to  buy  the  goods  or 
merchandise  specified,  upon  the  terms  therein  expressed.  It  is  the 
substance,  and  not  the  form,  of  the  memorandum,  which  the  law  re- 
gards. The  great  purpose  of  the  statute  is  answered,  if  the  names  of 
the  parties  and  the  terms  of  the  contract  of  sale  are  authenticated  by 
written  evidence,  and  do  not  rest  in  parol  proof.  Penniman  v.  Harts- 
horn, 13  Mass.  87 ;  Hawkins  v.  Chace,  19  Pick.  502,  505  ;  Fessenden  v. 
Mussey,  11  Cush.  127  ;  Morton  v.  Dean,  13  Met.  385 ;  Salmon  Palls 
Manuf  Co.  v.  Goddard,  14  How.  446. 

The  only  other  exception  taken  to  the  ruling  of  the  court  presents  a 
question  of  some  difficulty.  To  understand  it,  it  is  necessary  to  recur 
to  the  positions  assumed  by  the  respective  parties  at  the  trial.  The 
plaintiffs  contended  and  offered  evidence  to  show  that  the  sale  was  an 
absolute  one,  and  was  made  upon  the  terms  set  out  in  the  written 
memorandum.  The  defendant,  on  the  other  hand,  insisted  and  en- 
deavored to  prove  that  the  contract  of  sale  was  a  conditional  one,  and 
was  not  to  take  effect,  if  intelligence  had  been  received  by  the  steamer 
of  an  advance  in  the  price  of  copper,  nor  unless  the  plaintiffs  should 
agree  to  export  it,  if  the  sale  and  delivery  were  completed.  In  this 
state  of  the  case,  one  of  the  points  urged  by  the  defendant  was  that 
the  broker  had  no  authority  to  bind  him  by  the  memorandum  which 
was  offered  in  evidence.  Among  the  instructions  given  to  the  jury, 
they  were  told  that  if  the  defendant  did,  in  his  verbal  contract  entered 
into  with  Canterbury,  make  the  sale  on  the  conditions  above  stated, 
he  could  not  avail  himself  of  either  of  them,  because  they  were  not 
contained  in  the  written  memorandiun  made  by  the  broker.    This 
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instruction  was  strictly  accurate  as  applied  to  the  contract,  if  it  was 
made  by  the  authorized  agent  of  both  the  parties.     But  upon  the  issue 
whether  the  broker  was  authorized  to  sign  the  memorandum  offered 
in  proof  as  the  agent  of  the  defendant,  it  shuts  him  out  from  the  bene- 
fit of  testimony  which  has  a  direct  and  material  bearing.    Upon  the 
facts  as  they  appear  in  the  report  of  the  case,  the  broker  was  not  the 
general  agent  of  the  defendant.     He  had  no  authority  to  bind  him, 
except  such  as  was  derived  from  the  verbal  contract  into  which  he 
entered  for  the  sale  of  the  copper.     He  was  in  the  strictest  sense  a 
special  agent  for  a  special  and  single  object,  and  could  not  bind  the 
defendant  beyond  the  limits  conferred  by  the  precise  terms  of  the 
agreement  to  which  he  assented.     He  was  his  agent  only  to  sign  a 
memorandum  which  contained  the  whole  contract,  with  the  tenns  and 
conditions  annexed  to  it  by  him.     A  broker,  from  the  very  nature  of 
his  employment,  has  only  a  limited  authority,  when  it  appears,  as  it 
does  in  the  present  case,  that  he  had  no  relation  to  a  party,  other  than 
what  is  derived  from  a  single  contract  of  sale.    When  he  applies  to  a 
vendor  to  negotiate  a  sale,  he  is  not  his  agent.     He  does  not  become 
so  mitil  the  vendor  enters  into  the  agreement  of  sale.     It  is  from  this 
agreement  that  he  derives  his  authority,  and  it  must  necessarily  be 
limited  by  its  terms  and  conditions.     He  is  then  the  special  agent  of 
the  vendor  to  act  in  conformity  with  the  contract  to  which  his  princi- 
pal has  agreed,  but  no  further,  and  he  cannot  be  regarded  as  his  agent, 
unless  he  complies  with  the  terms  of  his  special  authority  as  derived 
from  the  contract.     In  short,  a  broker  is  authorized  to  sign  only  that 
contract  into  which  the  vendor  has  entered,  not  another  and  different 
contract.    If  he  omits  to  include  in  the  memorandum  special  excep- 
tions and  conditions  to  the  bargain,  he  signs  a  contract  which  he  has 
no  authority  to  make,  and  the  party  relying  upon  it  must  fail,  because 
it  is  shown  that  the  broker  was  not  the  agent  of  the  vendor  to  sign 
that  contract.    It  would  seem  to  follow  as  a  necessary  consequence 
that  evidence  of  the  verbal  agreement  into  which  the  defendant  en- 
tered for  the  sale  of  the  copper  was  competent  and  material  on  the 
question  of  the  extent  of  his  authority  to  bind  the  defendant. 

Nor  does  the  admission  of  this  evidence  for  this  purpose  at  all  con- 
travene the  rule,  that  parol  proof  is  incompetent  to  vary  or  control  a 
written  contract.  It  is  offered  for  a  wholly  different  purpose.  It 
bears  solely  on  a  preliminary  inquiry.  The  object  is  not  to  explain  or 
alter  a  contract,  but  to  show  that  no  contract  was  ever  entered  into, 
because  the  person  who  executed  it  had  no  authority  to  make  it. 
The  authority  of  an  agent  may  always  be  shown  by  parol ;  but  the 
contracts  into  which  he  enters  within  the  scope  of  his  authority,  when 
reduced  to  writing,  can  be  proved  only  by  the  writing  itself. 

The  necessity  of  admitting  evidence  of  the  verbal  contract  entered 
into  with  a  broker,  in  cases  where  his  authority  is  drawn  in  question, 
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is  quite  obvious.  If  such  proof  were  incompetent,  a  broker  who  had 
entered  into  negotiations  with  a  person  might  make  a  memorandum  of 
a  contract  wholly  different  from  that  which  he  was  authorized  to  sign, 
and  thereby  effectually  preclude  all  proof  that  no  such  contract  was 
ever  made.  Allen  v.  Pink,  4  M.  &  W.  144;  Pitts  v.  Beckett,  13  M.  & 
W.  743,  760.  ISTew  trial  granted. 


CHAPTER  II. 

EXECUTORY  AND  EXECUTED  SALES. 


SECTION  I. 

Unconditional  Sales  of  Specific  Goods  to  which  nothing  remains  to 

be  done. 

JAMES  TARLESTG  v.  BAXTER. 

In  the  King's  Bench,  Hilary  Teem,  1827. 

[Reporied  in  6  Bamewall  ^  Cresswell,  360.] 

Assumpsit  to  recover  back  £145  paid  by  the  plaintijBT  to  the  defend- 
ant's use.  The  declaration  contained  counts  for  money  had  and  received, 
and  the  other  common  counts.  Plea,  general  issue,  with  a  notice  of  set- 
off for  goods  sold  and  delivered,  and  bargained  and  sold.  At  the  trial 
before  Abbott,  C.  J.,  at  the  London  sittings  after  Hilary  term,  1826,  a 
verdict  was  found  for  the  plaintiff  for  £145,  subject  to  the  opinion  of 
this  court  on  the  following  case :  — 

On  the  4th  of  January,  1825,  the  plaintiff  bought  of  the  defendant 
a  stack  of  hay  belonging  to  the  defendant,  and  then  standing  in  a  field 
belonging  to  the  defendant's  brother.  The  note  signed  by  the  defend- 
ant, and  delivered  to  the  plaintiff  was  in  these  words,  "I  have  this  day 
agreed  to  sell  James  Tarling  a  stack  of  hay,  standing  in  Canonbury 
Field,  Islington,  at  the  sum  of  £145,  the  same  to  be  paid  on  the  fourth 
day  of  February  next,  and  to  be  allowed  to  stand  on  the  premises  until 
the  first  day  of  May  next."  And  the  following  note  was  signed  by  the 
plaintiff  and  delivered  to  the  defendant :  "  I  have  this  day  agreed  to 
buy  of  Mr.  John  Baxter,  a  stack  of  hay,  standing  in  Canonbury  Field, 
Islington,  at  the  sum  of  £145,  the  same  to  be  paid  on  the  fourth  day  of 
February  next,  and  to  be  allowed  to  stand  on  the  premises  until  the 
first  day  of  May  next,  the  same  hay  not  to  be  cut  until  paid  for.  Janu- 
ary 4, 1825."  At  the  meeting  at  which  the  notes  were  signed,  but  after 
the  signature  thereof,  the  defendant  said  to  the  plaintiff,  "  You  will 
particularly  oblige  me  by  giving  me  a  bill  for  the  amount  of  the  hay;" 
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The  plaintiff  rather  objected.  The  defendant's  brother,  S.  Baxter,  on 
the  eighth  of  the  same  month  of  January,  took  a  bill  of  exchange  for 
£145  to  the  plaintiff,  drawn  upon  him  by  the  defendant,  dated  the  4th 
of  January,  1825,  payable  one  month  after  date,  which  the  plaintiff 
accepted.  The  defendant  afterwards  indorsed  it  to  George  Baxter,  and 
the  plaintiff  paid  it  to  one  Taylor,  the  holder,  when  it  became  due. 
The  stack  of  hay  remained  on  the  same  field  entire  until  the  20th  of 
January,  1825,  when  it  was  accidentally  wholly  consumed  by  fire,  with- 
out any  fault  or  neglect  of  either  party. 

A  few  days  after  the  fire  the  plaintiff  applied  to  the  defendant  to 
know  what  he  meant  to  do  when  the  bill  became  due ;  the  defendant 
said,  "  I  have  paid  it  away,  and  you  must  take  it  up  to  be  sure.  I  have 
nothing  to  do  with  it,  why  did  you  not  remove  the  hay."  The  plaintiff 
said,  "  he  could  not  because  there  was  a  memorandum  '  that  it  should 
not  be  removed  until  the  bill  was  paid-; '  wouM  you  have  suffered  if  to 
be  removed?"  and  the  defendant  said,  "certainly  not."  The  defend- 
ant's set-off  was  for  the  price  of  the  hay  agreed  to  be  sold  as  aforesaid. 
The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff 
under  the  circumstances  was  entitled  to  recover  the  sum  of  £145,  or 
any  part  thereof. 

Chitty,  for  the  plaintiff.  The  loss  in  this  case  must  fall  upon  the  de- 
fendant. There  is  a  difference  between  the  two  contracts;  the  one 
contains  a  stipulation  not  in  the  other,  that  the  hay  was  not  to  be  cut 
until  paid  for.  Now  if  that  be  a  material  part  of  the  contract,  then 
there  was  no  one  sufficient  contract  in  writing  to  satisfy  the  Statute  of 
Frauds ;  but  assuming  that  there  was  a  complete  contract  of  sale  with- 
out the  stipulation,  and  that  the  plaintiff  thereby  consented  to  waive  a 
right  which  he  otherwise  would  have  had,  still  the  property  in  the  hay 
had  not  passed  to  the  vendee  because  this  was  a  sale  upon  credit,  and 
the  vendee  was  not  entitled  to  have  possession  of  the  goods  until  the 
credit  expired ;  and  if  so  the  property  did  not  vest  in  him  until  the 
credit  expired.  [Holeotd,  J.  In  Comyn's  Dig.,  tit.  Agreement  (B.  3), 
it  is  laid  down,  "  that  if  a  sale  be  of  goods  for  such  a  price,  and  a  day 
of  payment  limited,  the  contract  will  be  good,  and  the  property  altered 
by  the  sale,  though  the  money  be  not  paid;"  and  E.  10  H.  7,  8«;  14 
H.  8,  20  a ;  and  Dyer,  30  a,  are  cited.  And  again,  "  if  A.  sell  a  horse 
to  B.  upon  condition  that  he  pay  £20  at  Christmas,  and  afterwards  sell 
it  to  D.,  the  sale  to  D.  is  void,  though  B.  afterwards  do  not  pay;"  and 
Plowden's  Com.  432  b,  is  cited,  and  the  reason  there  given  is,  that  A. 
at  the  time  of  the  second  contract  had  no  interest  in,  nor  property,  nor 
possession  of  the  horse,  nor  any  thing  but  a  condition;  and  therefore 
the  second  contract  was  merely  void.]  It  is  true  that  in  Noy's  Maxims, 
p.  88,  it  is  laid  down,  that  "  if  I  sell  my  horse  for  money  I  may  keep 
him  until  I  am  paid,  but  I  cannot  have  an  action  of  debt  until  he  be 
delivered,  yet  the  property  of  the  horse  is  by  the  bargain  in  the  bar- 
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gainee  or  buyer ;  but  if  he  presently  tender  me  my  money  and  I  refuse 
it,  he  may  take  the  horse  or  have  an  action  of  detinue."  But  that 
relates  clearly  to  the  case  of  a  ready-money  bargain.  In  Goodall  v. 
Skelton,'  A.  agreed  to  sell  goods  to  B.,  who  paid  a  certain  sum  as  earn- 
est ;  the  goods  were  packed  in  cloth  furnished  by  the  buyer,  and  de- 
posited in  a  building  belonging  to  the  seller  until  the  buyer  should  send 
for  them,  but  the  seller  declared  at  the  same  time  that  they  should  not 
be  carried  away  till  he  was  paid.  It  was  held  that  the  seller  could  not 
maintain  an  action  for  goods  sold  and  delivered.  In  the  present  case 
the  bay  was  to  remain  in  possession  of  the  seller,  and  not  to  be  cut  till 
paid  for.  This  is  distinguishable,  therefore,  from  Hinde  v.  Whitehouse,'' 
where  sugars  in  the  king's  warehouse  were  held  to  pass  to  the  buyer  by 
the  contract  of  sale,  although  the  duties  were  not  paid.  It  is  more  like 
Tempest  v.  Fitzgerald,'  where  the  purchaser  of  a  horse  for  ready  money 
rode  the  horse,  and  requested  that  it  might  remain  in  B.'s  possession 
for  a  further  time,  at  the  expiration  of  which  he  promised  to  fetch  it 
away  and  pay  the  price.  This  was  assented  to  by  the  seller,  and  it  was 
held,  that  the  seller  could  not  recover  on  a  count  for  horses  bargained 
and  sold,  there  having  been  no  acceptance  of  the  horse  within  the  mean- 
ing of  the  Statute  of  Frauds. 

Batlbt,  J.  It  is  quite  clear  that  the  loss  must  fall  upon  him  in 
whom  the  property  was  vested  at  the  time  when  it  was  destroyed  by 
fire.  And  the  question  is,  in  whom  the  property  in  this  hay  was  vested 
at  that  time  ?  By  the  note  of  the  contract  delivered  to  the  plaintiff^ 
the  defendant  agreed  to  sell  the  plaintiif  a  stack  of  hay  standing  in 
Canoubury  Field,  at  the  sum  of  £145,  the  same  to  be  paid  for  on  the 
fourth  day  of  February  next,  and  to  be  allowed  to  stand  on  the  prem- 
ises until  the  first  day  of  May  next."  N'ow  this  was  a  contract  for  an 
immediate,  not  a  prospective  sale.  Then  the  question  is.  In  whom  did 
the  property  vest  by  virtue  of  this  contract  ?  The  right  of  property 
and  the  right  of  possession  are  distinct  from  each  other;  the  right  of 
possession  may  be  in  one  person,  the  right  of  property  in  another,  A 
vendor  may  have  a  qualified  right  to  retain  the  goods  unless  payment 
is  duly  made,  and  yet  the  property  in  these  goods  may  be  in  the 
vendee.  The  fact  in  this  case,  that  the  hay  was  not  to  be  paid  for 
until  a  future  period,  and  that  it  was  not  to  be  cut  until  it  was  paid  for, 
makes  no  difierence,  provided  it  was  the  intention  of  the  parties  that 
the  vendee  should  by  the  contract,  immediately  acquire  a  right  of  prop- 
erty in  the  goods,  and  the  vendor  a  right  of  property  in  the  price.  The 
rule  of  law  is,  that  where  there  is  an  immediate  sale,  and  nothing  re- 
mains to  be  done  by  the  vendor  as  between  him  and  the  vendee,  the 
property  in  the  thing  sold  vests  in  the  vendee,  and  then  all  the  conse- 
quences resulting  from  the  vesting  of  the  property  follow,  one  of  which 

1  2  H.  Bl.  316.  2  7  East,  558.  3  3  B.  &  A.  680. 
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is,  that  if  it  be  destroyed,  the  loss  falls  upon  the  vendee.  The  note  of 
the  buyer  imports  also  an  immediate,  perfect,  absolute  agreement  of 
sale.  It  seems  to  me  that  the  true  construction  of  the  contract  is,  that 
the  parties  intended  an  immediate  sale,  and  if  that  be  so,  the  property 
vested  in  the  vendee,  and  the  loss  must  fall  upon  him.  The  rule  for 
entering  a  nonsuit  must  therefore  be  made  absolute. 

HoLKOYD,  J.  I  think  that  in  this  case  there  was  an  immediate  sale 
of  the  hay,  accompanied  with  a  stipulation  on  the  part  of  the  vendee, 
that  he  would  not  cut  it  till  a  given  period.  Now,  in  the  case  of  a  sale 
of  goods,  if  nothing  remains  to  be  done  on  the  part  of  the  seller,  as 
between  him  and  the  buyer  before  the  thing  purchased  is  to  be  deliv- 
ered, the  property  in  the  goods  immediately  passes  to  the  buyer,  and 
that  in  the  price  to  the  seller ;  but  if  any  act  remains  to  be  done  on 
the  part  of  the  seller,  then  the  property  does  not  pass  until  that  act  has 
been  done.  I  am  of  opinion,  therefore,  in  this  case,  not  only  that  the 
property  immediately  jjassed  to  the  buyer  by  the  contract,  but  that  the 
seller  thereby  immediately  acquired  a  right  in  the  price  stipulated  to 
be  paid  for  the  goods,  although  -that  was  not  to  be  paid  until  a  future 
day.  The  property  having  passed  to  the  vendee,  and  having  been  acci- 
dentally destroyed  before  the  day  of  payment,  the  loss  must  fall  upon 
him. 

LiTTLEDALB,  J.  The  parties  on  the  4th  of  January  stipulated  for 
the  sale  and  purchase  of  a  stack  of  hay  to  be  paid  for  in  a  month. 
Thus  the  case  would  have  stood  but  for  the  note  of  the  contract  de- 
livered to  the  buyer,  and  in  that  there  was  a  stipulation  that  the  pur- 
chaser should  not  cut  until  the  money  was  paid ;  but  the  property  in 
the  hay  had  already  passed  by  the  contract  of  sale  to  the  purchaser, 
and  the  latter  afterwards  merely  waived  his  right  to  the  immediate 
possession.  Then  the  property  having  passed  to  the  buyer,  the  loss 
must  fall  upon  him  ;  and  consequently  this  rule  for  entering  a  nonsuit 
must  be  made  absolute.  Mule  absoMe. 


ALLAN  GILMOUR,  Aiypellatit,  and  JOHN  SUPPLE,  Eespondent. 

In  the  Privy  Council,  February  26  and  March  20,  1858.^ 

On  appeal  from  the  Court  of  Error  and  Appeal  of  Upper  Canada. 

[Reported  in  11  Moore's  Privy  Council  Cases,  551.] 

This  was  an  action  brought  by  the  respondent  against  the  appel- 
lant in  the  Court  of  Common  Pleas  at  Toronto,  in  Upper  Canada,  to 

1  Present :  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  Sir  John  Dodson,  and  the  Right  Hon.  Sir  Cresswell  CressweU. 
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recover  the  sum  of  £2,307  Is.  Id.,  the  price  of  71,445  feet  of  timber, 
at  l^d.  per  foot. 

The  declaration  contained  a  special  count  and  indebitatus  counts. 
The  special  count  alleged  that,  in  consideration  that  the  respondent 
would  sell  and  deliver  to  the  appellant  a  raft  of  timber,  then  at  Ca- 
rouge,  at  7|<?.  per  foot,  and  deliver  it  at  Indian  Cove  Booms,  the  appel- 
lant promised  to  pay  for  the  raft  one-third  in  cash,  one-third  in  sixty 
days,  and  one-third  in  ninety  days  after  delivery.  The  count  then 
alleged  a  delivery  of  the  raft  of  timber  to  the  appellant  at  the  appointed 
place,  but  that  the  appellant  had  not  paid  the  price.  The  indebitatus 
counts  comprised  a  claim  for  the  price  of  goods  sold  and  delivered. 
The  appellant  pleaded  the  general  issue  to  the  whole  declaration ;  and 
a  plea  traversing  the  delivery  of  the  raft,  as  alleged  in  the  first  count. 

The  action  was  tried  at  the  Ottawa  Spring  Assizes,  1855,  before  Mr. 
Justice  Richards. 

The  following  facts  appeared  in  the  evidence  upon  the  trial :  On 
the  20th  of  October,  1856,  the  respondent  was  possessed  of  a  raft  of 
timber  then  at  Carouge,  a  place  on  the  river  St.  Lawrence,  about  eight 
or  nine  miles  higher  up  the  river  than  the  Indian  Cove.  The  Indian 
Cove  was  a  cove  on  the  river  where  the  appellant  occupied  certain 
wharves,  and  certain  parts  of  the  river  adjoining,  enclosed  by  booms, 
for  receiving  and  securing  rafts  of  timber.  Shortly  before  that  day 
the  respondent  had  caused  the  pieces  of  timber  forming  the  raft  to  be 
measured  by  an  officer  called  the  supervisor  of  cullers,  appointed 
under  the  Canadian  Act,  8th  &  9th  Vict.,  c.  49,  and  the  number  of 
pieces  and  the  contents  of  each  piece  was  by  the  supervisor  set 
down  in  specifications  thereof.  By  these  specifications  it  appeared 
that  the  raft  contained  1,977  pieces  of  white  pine  and  104  pieces  of 
red  pine,  measuring  71,445  feet  of  timber.  On  the  28th  of  October, 
1856,  the  respondent  sold  the  raft  to  the  appellant  and  his  partners, 
John  Gilmour  and  David  Gilmour,  trading  under  the  firm  of  Allan 
Gilmour  &  Co.,,  and  the  following  memorandum  of  the  bargain  was 
signed  by  the  parties  :  — 

Sold  Allan  Gilmour  &  Co.,  a  raft  of  timber  now  at  Carouge,  containing  white 
and  red  pine,  the  quantity  about  71,000  feet,  to  be  delivered  at  Indian  Cove 
Booms.  Price  for  the  whole,  7|d.  per  foot.  Payments,  one-third  cash,  one- 
third  sixty,  and  ninety  days  after  date. 

John  Sdppi-i3,  A.  G.  &  Co. 

Qdeeec,  28th  cf  October,  1856. 

At  the  same  time,  the  specification  made  by  the  supervisor  was  de- 
livered by  the  respondent  to  the  appellant.  On  the  24th  of  that 
month  the  raft  was  taken  out  of  the  booms  at  Carouge,  and  by  steamer 
towed  down  the  river  to  the  Indian  Cove  Booms,  where  it  arrived 
between  four  and  five  o'clock  of  the  same  day.  It  was  about  high- 
wat6r  when  the  raft  was  taken  out  of  the  booms  at  Carouge,  being 
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the  usual  and  proper  time  for  the  purpose.  On  the  arrival  of  the 
steamer  with  the  raft  opposite  to  the  appellant's  booms,  called  the 
Indian  Cove  Booms,  the  steamer  was  about  to  put  the  raft  in  at 
the  upper  end  of  one  of  the  appellant's  wharves,  called  the  Long  Wharf; 
but  in  pursuance  of  the  direction  of  a  person  named  Welch,  who  was 
the  appellant's  foreman  at  the  booms,  the  raft  was  placed  at  the  lower 
end  of  the  wharf,  and  was  made  fast  to  the  booms  there  by  the  crew 
of  the  steamer  and  a  man  in  the  employ  of  the  respondent  named 
MoCrea,  who  had  accompanied  the  raft  to  the  Indian  Cove  Booms. 
McCrea  immediately  went  to  the  appellant's  agent  there,  who  prom- 
ised to  order  Welch,  the  foreman  at  the  booms,  to  take  charge  of  the 
raft.  After  some  delay,  Welch,  accompanied  by  McCrea,  went  to  the 
raft,  taking  with  him  four  men  and  some  ropes  and  chains,  and  with 
these  ropes  and  chains  he  fastened  the  raft  to  the  booms.  Welch 
stated  that,  on  account  of  the  wet  and  the  state  of  the  tide,  he  could 
not  then  get  the  raft  into  the  booms,  but  that  he  would  do  so  in  the 
course  of  the  night.  At  that  time  the  weather  was  fine,  and  no  danger 
was  apprehended.  During  the  night  a  storm  arose,  and  Welch  endeav- 
ored by  means  of  an  anchor  and  chain  cable  to  secure  the  raft,  which 
had  never  been  taken  within  the  booms ;  but  notwithstanding  this, 
and  great  exertions  made  by  Welch,  the  raft  was  carried  away  by  the 
storm,  and  the  chief  part  of  it  was  lost ;  but  some  pieces  of  the  raft 
were  scattered  on  the  banks  of  the  river.  On  the  following  days  the 
appellant  sent  his  men  to  collect  as  much  of  the  wood  as  was  saved, 
and  this  was  put  into  the  booms. 

Conflicting  evidence  was  given  by  the  appellant's  witnesses  and  by 
the  respondent's  witnesses  in  reply,  as  to  what  constituted  a  receipt  of 
a  raft  of  timber  at  booms,  and  as  to  whether  the  raft  in  question  ar- 
rived in  reasonable  time  to  be  received  by  the  buyer.  From  the  evi- 
dence of  the  usage,  it  appeared  that  when  a  raft  is  sold  to  be  delivered 
at  booms,  the  seller  delivers  the  raft  outside  the  booms,  and  the  buyer 
is  at  the  expense  of  taking  the  raft  within  the  booms ;  that  where  a 
specificatioji  is  made  out  by  the  supervisor,  showing  the  quantities  of 
wood  the  seller  sells  by  the  specification,  which  is  handed  to  the  buyer, 
and  when  the  raft  has  arrived  at  the  booms,  the  buyer  usually  checks 
the  number  of  pieces  by  the  specification,  which  the  witnesses  gener- 
ally described  as  "  like  checking  an  invoice  "  of  goods  ;  that  checking 
the  specification  was  sometimes  -done  within  and  sometimes  without 
the  booms;  and  that  generally  the  buyer  contented  himself  with 
averaging  the  measurement ;  but  when  there  was  a  deficiency  in  the 
number  of  pieces  or  measurement,  a  deduction  was  made  from  the 
price  accordingly.  '^ 

The  judge,  in  his  charge  to  the  jury,  said,  that  the  question  in  the 
end  must  be  decided  as  a  fact  by  the  jury,  whether  there  was  a  deliv- 
ery to  the  appellant  of  the  raft  or  not ;  that  if  they  were  satisfied  there 
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was  an  actual  taking  possession  by  the  appellant  or  his  servants,  then 
that  the  respondent  was  entitled  to  recover.    That,  as  to  the  usage  of 
the  trade,  it  did  not  appear  to  him  that  there  had  been  any  very  clear 
settled  usage  shown,  except  that  delivery  at  a  boom,  meant  delivery  out- 
side of  the  boom.    The  fact  of  the  time  being  reasonable  for  the  deliv- 
ery, the  calmness  of  the  day  and  night  at  the  time  of  the  arrival  there, 
any  want  of  notice  to  the  appellant's  servant  of  objection  to  receive  it 
then,  and  the  mode  of  securing,  were  all  facts  to  go  to  the  jury,  to  be 
considered  by  them  in  coming  to  their  conclusion.    That  the  facts 
stated  by  appellant's  servants  as  to  their  conduct,  what  they  did  and 
said,  the  unreasonableness  of  the  hour,  the  state  of  the  tide,  and  the 
impossibility  of  ascertaining  the  quantity  of  the  timber,  were  all  facts 
to  be  considered  as  showing  that  appellant's  servants  did  not  receive 
the  raft.    And  he  told  the  jury  that  if  there  was  an  actual  delivery 
to  the  appellant's  servants,  and  taking  possession  by  them,  the  respon- 
dent was  entitled  to  a  verdict ;  but  if  the  securing  the  raft  by  them 
was  to  assist  in  preserving  the  property  merely  as  the  property  of  the 
respondent,  not  considering  that  they  were  taking  possession  of  it  for 
their  master,  then  their  acts  in  that  respect  ought  not  to  be  considered 
as  evidence  of  acceptance.    If  the  fastening  of  the  raft  by  the  appel- 
lant's servants  was  with  a  view  of  keeping  it  for  their  employers  to 
secure  it,  to  take  into  the  boom  when  the  tide  rose,  then  that  was 
evidence  of  its  being  received.    That  there  could  be  no  fair  pretence 
for  keeping  the  raft  outside  the  booms  to  measure  it,  as  the  raft  had 
been  measured  at  Carouge,  and  that  the  specifications,  which  were 
prima  facie  evidence  of  its  contents,  were  in  the  hands  of  the  appel- 
lant ;  that  the  fact  of  the  appellant's  servants  collecting  the  floating 
timber  after  the  loss,  was  evidence  to  be  taken  into  consideration, 
whether  the  raft  had  been  delivered  and  accepted  by  the  appellant. 

The  whole  evidence  went  to  the  jury,  and  they  found  that  the  raft 
had  been  delivered  to  and  received  by  the  appellant,  and  a  verdict 
was  entered  for  the  respondent  with  £2,307  Is.  7d.  damages. 

In  the  following  term  a  rule  nisi  was  obtained  to  set  aside  the  ver- 
dict and  enter  a  nonsuit,  pursuant  to  leave  reserved  at  the  trial,  or  for 
a  new  trial,  on  the  ground  that  the  verdict  was  against  law  and  evi- 
dence, and  for  misdirection  of  the  judge,  the  reception  of  improper 
evidence,  and  the  rejection  of  admissible  evidence ;  and  because  the 
verdict  was  perverse  and  against  evidence.  In  Trinity  Term,  1855, 
the  Court  of  Common  Pleas,  after  argument,  gave  judgment,  dis- 
charging the  rule. 

The  appellant  appealed  from  that  judgment  to  the  Court  of  Error 
and  Appeal  at  Toronto  in  Upper  Canada. 

The  grounds  of  appeal  were :  First,  that  there  could  be  no  delivery 
or  acceptance  of  the  property  sold,  suflicient  to  sustain  the  action, 
whilst  any  thing  remained  to  be  done  in  order  to  ascertain  the  quan- 
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tity  or  price.     That  according  to  the  terms  of  the  contract  and  the 
evidence,  it  was  necessary  that  there  should  have  been  a  counting  or 
examination  of  the  contents  of  the  raft,  after  its  arrival  at  the  appel- 
lant's booms,  before  there  could  have  been  such  a  delivery  or  accep- 
tance as  the  respondent  required  to  prove ;  and  that,  such  counting  or 
examination  never  having  taken  place,  there  was  no  delivery  or  accep- 
tance ;  and  the  appellant  submitted  that  the  respondent  failed  in  his 
action.     Second,  that  the  misdirection  complained  of  was  on  the  fol- 
lowing points :  in  telling  the  jury  that  the  conduct  of  the  appellant's 
partners  after  the  accident,  in  causing  part  of  the  wrecked  timber  to 
be  collected,  and  otherwise  dealing  with  the  property,  was  a  fact  which 
was  open  to  them  to  consider,  in  common  with  all  the  other  facts  of 
the  case,  as  evidence  of  an  admission  that  the  appellant  and  his  part- 
ners considered  themselves  responsible  for  the  loss ;  the  appellant  sub- 
mitting that  no  such  inference  could  be  legally  drawn  from  such  a  fact. 
The  appellant  farther  alleged,  that  the  judge  misdirected  the  jury  in 
telling  them  that  the  culler's  specifications  were  prima  facie  evidence 
of  the  exact  contents  of  the  raft,  so  as  to  dispense  with  the  necessity 
for  the  appellant's  having  any  opportunity  to  ascertain  such  contents. 
The  appellant  submitted  that  the  specifications  were  in  themselves 
no  evidence  against  him  and  in  no  way  binding  upon  him.     Third, 
that  the  reception  of  improper  evidence  objected  to  by  the  appellant, 
consisted  in  allowing  admissions  and  offers  of  compromise,  stated  by  a 
witness  (Hamilton)  to  have  been  made  without  prejudice  and  with  a 
view  to  an  amicable  settlement,  to  go  to  the  jury  as  evidence  against 
the  appellant.     The  admissible  evidence  tendered   by  the   appellant 
and  rejected  at  the  trial,  was  the  declaration  or  statement  made  by 
the  deceased  watchman.  Kief,  to  White  in  the  ordinary  course  of  his 
duty,  as  to  the  statements  of  the  respondent's  raftsman,  McCrea,  at  the 
time  of  the  accident.     That  McCrea's  statements  were  material  evi- 
dence, formed  part  of  the  res  gestm,  and  the  watchman's  report  to  his 
superior  of  those   statements  was   admissible  evidence.     Fourth,  the 
appellant  submitted  that  the  verdict  was  perverse  and  against  the 
weight  of  evidence  ;  that  the  plaintiff's  case  rested  wholly  on  the  evi- 
dence of  the  witness  McCrea,  who  alone  proved  any  thing  sufficient  to 
constitute  a  delivery  of  the  raft ;  and  that  his  evidence  was  contra- 
dicted by  all  the  witnesses  of  the  appellant,  five  or  six  in  number,  and 
according  to  their  evidence  there  was  no  delivery,  direct  or  indirect. 

The  respondent  contended,  in  his  answer  to  the  grounds  of  appeal, 
that  the  verdict  was  right,  and  the  judgment  of  the  court  discharging 
the  appellant's  rule  correct ;  that  there  was  legal  proof  of  a  delivery 
and  acceptance  by  the  appellant,  or  of  either  a  delivery  or  an  accep- 
tance sufficient  in  law;  that  the  contract  of  sale  was  complete,  and 
that  the  property  in  the  timber  had  passed  to  the  appellant  before  the 
loss ;  that  nothing  remained  to  be  done  in  the  way  of  counting  or 
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ascertaining  the  quantity  contained  in  the  raft  to  prevent  the  property 
passing  or  to  leave  the  risk  in  the  respondent ;  and  that  there  was  no 
substantial  misdirection  at  the  trial,  nor  rejection  of  legal  or  admission 
of  illegal  evidence. 

The  judgment  of  the  Court  of  Common  Pleas  was  affirmed  by  the 
Court  of  Error  and  Appeal,  on  the  5th  of  March,  1856,  and  the  appeal 
dismissed  with  costs. 

Against  this  judgment  the  appellant  brought  the  present  appeal. 

The  Attorney-General  (Sir  Fitz-Boy  KeUy),  Mr.  Wilde,  Q.  C,  and 
Mr.  W.  Murray,  for  the  appellant. 

The  judge  at  the  trial  ought  to  have  explained  to  the  jury  the  legal 
rights  of  the  parties  under  the  contract ;  that  the  fact  of  the  timber 
having  to  be  measured,  the  property  did  not  in  law  vest  in  the  appel- 
lant, in  order  that  they  might  put  a  proper  construction  upon  the  acts 
and  conduct  of  the  parties.  We  submit  that  in  law  the  verdict  should 
have  been  entered  for  the  appellant.  The  measurement  of  the  raft  at 
the  place  of  delivery  was  an  act  to  be  done  by  the  seller  before  the 
price  could  be  ascertained,  and  was  a  condition  precedent  to  the  abso- 
lute vesting  of  the  property  in  the  appellant.  Logan  v.  Le  Mesurier ' 
is  identical  with  the  present  case.^  .  .  .  That  case  falls  within  the  prin- 
ciple laid  down  in  Simmons  v.  Swift.'  There  the  owner  of  a  stack  of 
bark  entered  into  a  contract  to  sell  it  at  a  certain  price  per  ton,  and 
the  purchaser  agreed  to  take  and  pay  for  it  on  a  day  specified,  and  a 
part  was  weighed  and  delivered  to  him.  In  such  circumstances,  the 
Court  of  King's  Bench  held  that  the  property  in  the  residue  did  not 
vest  in  the  purchaser  until  it  was  weighed.  [Sir  Ckesswell  Ckess- 
WBLL :  In  that  case,  Littledale,  J.,*  doubted  whether  the  property  did 
not  pass  by  the  contract,  and  that  doubt  he  thought  was  not  incon- 
sistent with  Hanson  v.  Meyer.^]  In  Hanson  v.  Meyer,  it  was  part  of 
the  contract  that  the  starch  should  be  weighed  by  the  vendor  before 
delivery,  and  it  was  determined  by  the  Court  that  the  absolute  prop- 
erty did  not  vest  in  the  purchaser  till  it  was  weighed.  The  cases  of 
Rugg  V.  Minett,^  Wallace  v.  Breeds,'  Austen  v.  Craven,'  Acraman  w 
Morrice,'  Shepley  v.  Davis,-"'  Busk  v.  Davis,"  and  Godts  v.  Rose,^^  show 
that  where  any  thing  remains  to  be  done  by  the  seller,  until  he  has 
done  it  the  property  does  not  pass  to  the  purchaser.  No  opportunity 
was  given  the  appellant  of  checking  the  specifications  or  measure- 
ment of  the  timber  which  the  contract  provided.  The  fact  of  a  pub- 
lic officer  under  the  Canadian  Act,  8th  &  9th  Vict.  c.  49,  having  at  the 

'  6  Moore's  P.  C.  Cases,  116. 

^  The  learned  counsel  here  stated  the  case  cited.  —  Ed. 

"  5  Bar.  &  Cr.  857.  *  5  Bar.  &  Cr.  864.  ^  6  East,  614. 

s  11  East,  210.  T  13  East,  522.  8  4  Taunt.  644. 

»  8  Com.  Ben.  Rep.  449.  "  5  Taunt.  617. 

"  2  Mau.  &  Sel.  397.  '2  17  Com.  Ben.  Kep.  229. 
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respondent's  instance  measured  the  timber,  cannot  affect  the  appellant's 
right  to  have  the  same  measured  by  himself.  He  was  not  bound  by 
the  specifications  as  to  the  quantity.  There  was  no  evidence  that  the 
performance  of  this  necessary  act  had  been  waived  by  the  appellant, 
or  of  any  authority  from  the  buyer  to  his  sei-vants  to  accept  the  raft 
without  measurement.  Again,  the  seller  had  a  lien  on  the  timber  until 
the  cash  was  paid  and  the  bills  given,  and  it  nowhere  appears  in  the 
evidence  that  he  authorized  his  servant  to  or  intended  to  abandon  such 
lien.  The  right  of  property  in  the  raft  at  the  time  of  the  storm, 
was,  therefore,  still  in  the  respondent,  and  the  loss  which  happened 
was  at  his  risk.  There  was  no  delivery  to  the  appellant.  Startup  v. 
Macdonald.^ 

Mr.  Huffh  JliU,  Q.  C,  and  Mr.  TJnthank,  for  the  respondent. 

The  sale  of  the  raft  was  complete ;  the  quantity  of  the  timber  in  it 
had  already  been  ascertained,  and  nothing  remained  in  the  respondent 
but  to  deliver  the  raft  at  the  Indian  Cove  Booms,  and  upon  delivery 
the  property  immediately  vested  in  the  appellant.  Nothing  more  re- 
mained to  be  done  by  the  seller,  the  transaction  was  perfect  upon  the 
ascertainment  of  the  quantity  of  the  timber  and  delivery  to  the  appel- 
lant. Tansley  v.  Turner,-  Rohde  v.  Thwaites,"  Swanwick  v.  Sothem,^ 
Alexander  v.  Gardner.''  The  case  of  Logan  v.  Le  Mesurier,^  relied  upon 
by  the  appellant,  differs  materially  from  the  present.  There  the  raft  of 
timber  was  by  the  contract  to  be  measured  off  on  its  arrival  at  the 
boom.  Here  it  was  measured  off  before  the  sale,  and  its  quantity 
known.  Whether  there  was  a  delivery  or  not,  was  a  question  for  the 
jury,  and  the  judge  who  tried  the  case  below  properly  submitted  that 
question  to  them,  and  they  found  that  there  had  been  a  delivery  to  the 
appellant.  The  collection  of  the  pieces  of  timber  by  and  at  the  expense 
of  the  appellant's  firm  was  an  important  fact  in  the  case,  as  it  tended 
to  shew  that  the  appellant  and  his  partners  regarded  the  raft  as  deliv- 
ered to  them,  and  as  having  become  their  property. 

The  consideration  of  the  judgment  was  reserved,  and  now  delivered 

by 

The  Right  Hon.  Sir  Ceesswell  Ceesswell.  This  action  was  origin- 
ally brought  in  the  Court  of  Common  Pleas  by  the  respondent  against 
the  appellant.  The  first  count  of  the  declaration  alleged  that  in  con- 
sideration that  the  plaintiff  would  sell  and  deliver  to  the  defendant  a 
raft  of  timber  then  lying  at  Carouge,  containing  about  71,000  feet,  and 
deliver  the  same  at  Indian  Cove  Booms,  at  the  price  of  1\d.  per  foot 
amounting  to  £2,307  Is.  Id.,  the  defendant  undertook  to  pay  for  the 
same,  one-third  in  cash,  one-third  at  sixty  days,  and  one-third  at  ninety 
days  from  the  delivery.     Averment  of  delivery  at  Indian  Cove  Booms, 

1  6  Man.  &  Gr.  593.  2  2  Bingh  N.  C.  151. 

3  6  Bar.  &  Cr.  388.  ■•  9  Ad.  &  EU.  895. 

6  1  Bingh.  N.  C.  671.  6  6  Moore's  P.  C.  Cases,  116. 
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and  non-payment.  Count  for  goods  sold  and  delivered.  Plea,  non 
assumpsit.  Secondly,  to  the  first  count,  that  the  plaintifi"  did  not  de- 
liver the  raft. 

At  the  trial  the  plaintiflf  gave  in  evidence  that  he  was  possessed  of  a 
raft  of  timber  lying  at  Carouge,  and  that  on  the  20th  of  October,  1853, 
he  entered  into  a  contract  in  writing  with  the  defendant  in  these 
words :  — 

Sold  Allan  Gilmour  &  Co.,  a  raft  of  timber  now  at  Carouge,  containing  white 
and  red  pine,  the  quantity  about  71,000  feet,  to  be  delivered  at  Indian  Cove 
Booms ;  price  for  the  whole,  7id.  per  foot ;  payments  one-third  cash,  sixty  and 
ninety  days'  date. 

John  Supple. 

Quebec,  20th  October,  1853.  .  A.  G.  &  Co. 

The  contract  was  written  by  defendant,  and  signed  by  him  "  A.  G. 
&  Co.,'' and  by  plaintiff,  "John  Supple."  He  also  proved  that  before 
the  contract  was  made  the  raft  had  been  measured  for  him  by  an  ofiicer 
appointed  under  a  Canadian  act,  by  whom  a  specification  was  made 
out,  shewing  the  contents  of  each  log,  and  making  a  total  of  71,443 
feet.  That  specification  was  given  by  the  plaintiff  to  the  defendant 
before  the  contract  was  made ;  he  therefore  knew  what  quantity  of 
timber  the  seller  would  charge  him  with,  notwithstanding  the  form  of 
the  written  contract,  which  left  it  unascertained.  The  defendant  re- 
tained the  specification,  and  sent  it  over  to  Indian  Cove,  where  he  had 
booms  and  an  establishment  for  receiving  and  storing  timber. 

The  evidence  shewed  it  to  be  usual  for  purchasers  of  rafts  sometimes 
before,  sometimes  after,  they  were  placed  within  the  booms,  to  check 
over  the  logs  received  with  the  specification  previously  delivered,  to 
see  that  they  corresponded  with  it ;  but  there  was  no  evidence  of  its 
being  usual  to  measure  the  contents  of  each  log  to  ascertain  the  num- 
ber of  feet  contained  in  it.  It  was  also  proved  that  delivery  at  a  boom 
meant  delivery  outside  the  boom. 

The  raft  was  towed  down  the  river  from  Carouge,  or  Cap  Rouge,  to 
Indian  Cove  (about  eight  miles)  by  a  steamboat,  employed  by  the 
plaintiff;  one  of  his  men  went  with  it,  and  when  at  Indian  Cove  gave 
notice  to  the  defendant's  servants  there  that  it  had  arrived,  and  they 
together  fastened  it  outside  the  booms.  There  was  conflicting  evi- 
dence as  to  whether  possession  of  the  raft  was  given  up  by  the  plain- 
tiff's servant,  and  taken  by  the  defendant's.  In  the  night  a  storm 
arose,  the  raft  was  broken  up  and  dispersed,  and  a  great  portion  of  it 
lost. 

The  judge  told  the  jury  that  if  there  was  an  actual  delivery  to  the 
defendant's  servants,  and  taking  possession  by  them,  the  plaintiff  was 
entitled  to  recover,  but  that  otherwise  they  should  find  for  the  defend- 
ant. The  jury  found  for  the  plaintiff.  The  defendant  moved,  in  pur- 
suance of  leave  reserved  for  a  nonsuit,  or  verdict  for  defendant,  on  the 
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ground  that  there  could  be  no  delivery  or  acceptance  of  the  property 
sold  sufficient  to  sustain  the  action,  while  any  thing  remained  to  be 
done  in  order  to  ascertain  the  quantity  or  price ;  that,  according  to  the 
terms  of  the  contract  and  the  evidence,  it  was  necessary  that  there 
should  have  been  a  counting  or  examination  of  the  contents  of  the  raft 
after  its  arrival  at  the  defendant's  booms,  before  there  could  have  been 
such  a  delivery  or  acceptance  as  the  plaintiff  was  required  to  prove, 
and  that,  such  counting  or  examination  never  having  taken  place,  there 
was  no  delivery  or  acceptance.  It  was  also  contended  that  the  verdict 
was  against  evidence ;  but  it  is  not  now  necessary  to  consider  that 
question,  it  being  admitted  that  if  the  property  was  changed  the  ver- 
dict must  stand.  A  rule  to  show  cause  was  granted,  and  after  argu- 
ment discharged. 

The  defendant  then  appealed  to  the  Court  of  Error  and  Appeal,  hut 
the  judgment  of  the  Court  of  Common  Pleas  was  affirmed,  and  the 
appeal  dismissed.  From  that  judgment  the  defendant  appealed  to  Her 
Majesty  in  Council ;  and  here,  as  in  the  Canadian  courts,  it  was  con- 
tended that,  by  virtue  of  this  contract  and  the  acts  done  in  pursuance 
of  it,  the  property  in  the  raft  did  not  vest  in  the  defendant,  but  was 
still  in  the  seller  and  at  his  risk  when  the  loss  happened. 

It  is  impossible  to  examine  the  decisions  on  this  subject  without 
being  struck  by  the  ingenuity  with  which  sellers  have  contended  that 
the  property  in  goods  contracted  for  had  or  had  not  become  vested  in 
the  buyers,  according  as  it  suited  their  interest,  and  buyers  or  their 
representatives  have,  with  equal  ingenuity,  endeavored  to  show  that 
they  had  or  had  not  acquired  the  property  in  that  for  which  they  con- 
tracted; and  judges  have  not  unnaturally  appeared  anxious  to  find 
reasons  for  giving  a  judgment  which  seemed  to  them  most  consistent 
with  natural  justice.  Under  such  circumstances,  it  cannot  occasion 
much  surprise  if  some  of  the  numerous  reported  decisions  have  been 
made  to  depend  upon  very  nice  and  subtle  distinctions,  and  if  some  of 
them  should  not  appear  altogether  reconcilable  with  each  other.  Never- 
theless, we  think  that  in  all  of  them  certain  rules  and  principles  have 
been  recognized,  by  the  application  of  which  to  this  case  we  may  be 
enabled  to  arrive  at  a  con-ect  judgment  upon  it. 

By  the  law  of  England,  by  a  contract  for  the  sale  of  specific  ascer- 
tained goods  the  property  immediately  vests  in  the  buyer,  and  a  right 
to  the  price  in  the  seller,  unless  it  can  be  shown  that  such  was  not  the 
intention  of  the  parties.  Various  circumstances  have  been  treated  by 
our  courts  as  sufficiently  indicating  such  contrary  intention.  If  it 
appears  that  the  seller  is  to  do  something  to  the  goods  sold  on  his  own 
behalf,  the  property  will  not  be  changed  until  he  has  done  it,  or  waived 
his  right  to  do  it. 

The  case  of  Hanson  v.  Meyer  (6  East,  614),  one  of  the  earliest  re- 
ported on  this  subject,  furnishes  an  instance  of  this  kind.     Meyer  had 
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a  quantity  of  starch,  weight  unknown,  lying  in  the  warehouse  of  a 
third  person.  A  broker  employed  by  a  person  named  Wallace  pur- 
chased the  whole  of  the  starch  of  Meyer,  more  or  less,  whatever  it  was, 
at  £6  per  owt. ;  it  was  in  papers ;  the  weight  was  to  be  afterwards  ascer- 
tained at  the  price  aforesaid.  The  mode  of  delivery  in  such  cases  was 
stated  to  be  as  follows :  "  The  seller  gives  the  buyer  a  note  addressed 
to  the  warehouse-keeper,  to  weigh  and  deliver  the  goods  to  the  buyer. 
This  note  is  taken  to  the  warehouse-keeper,  and  is  his  authority  to 
weigh  and  deliver  the  goods  to  the  vendee."  Such  a  note  was  given, 
and  on  two  several  days  the  warehouse-keeper  in  pursuance  of  it 
weighed  and  delivered  21  cwt.  1  qr.  6  lb.  and  15  cwt.  1  qr.  4  lb. 
Before  the  residue  had  been  weighed  or  delivered,  Wallace  became 
bankrupt,  and  Meyer  then  took  it  away  from  the  warehouse,  and  the 
assignees  of  Wallace  sued  him  in  trover  for  it.  The  court  held  that 
they  could  not  recover,  for  that  the  particular  terms  of  the  contract 
made  weighing  a  condition  precedent  to  the  absolute  vesting  of  the 
property,  and  that  the  seller  did  not,  by  weighing  and  delivering  part, 
waive  the  preliminary  act  of  weighing  in  respect  of  any  part  of  the 
commodity  contracted  for.  The  only  authority  given  to  the  warehouse- 
keeper  was  to  weigh  and  deliver,  and  unless  he  weighed  he  had  no 
authority  to  deliver.  But  it  would  seem  that  if  the  warehouse-keeper 
had  been  authorized  to  deliver  without  weighing,  and  possession  had, 
under  that  authority,  been  given  to  the  purchaser,  the  property  would 
have  vested  absolutely  in  him,  and  the  seller  would  have  waived  his 
right  to  weigh  before  delivery. 

Another  rule  may  be  extracted  from  the  case  of  Rugg  v.  Minett,  11 
East,  210,  namely,  that  where  the  seller  is  to  do  some  act  for  the  bene- 
fit of  the  buyer,  to  place  the  goods  sold  in  a  state  to  be  delivered,  until 
he  has  done  it  the  property  does  not  pass.  In  this  case  it  was  for  the 
interest  of  the  seller  to  contend  that  it  did  pass.  The  cu-cumstances 
were  as  follow :  A  quantity  of  turpentine  in  casks  was  sold  by  auction 
for  the  defendant,  in  whose  warehouse  it  was  lying.  The  casks  were 
marked  as  of  a  certain  weight,  and  it  was  agreed  that  they  should  be 
taken  at  that  weight ;  but  it  was  further  agreed  that  they  should  be 
filled  up  by  the  seller.  The  plaintiff  bought  thirty  casks,  and  paid 
money  on  account.  Twenty  casks  were  afterwards  filled  up  by  the 
warehouseman  of  the  defendant ;  but  before  the  other  ten  could  be 
filled  the  whole  were  consumed  by  fire.  It  was  held  that  the  property 
in  the  twenty  passed,  but  not  in  the  ten ;  and  that  the  loss  must  be 
borne  by  the  parties  respectively  in  those  proportions. 

So,  also,  if  an  act  remains  to  be  done  by  or  on  behalf  of  both  parties 
before  the  goods  are  delivered,  the  property  is  not  changed ;  of  which 
Wallace  v.  Breeds,  13  East,  522,  furnishes  an  instance,  where  Lord 
Ellenborough  observed,  that  the  Courts  had  frequently  laid  hold  of 
such  circumstances  as  existed  in  that  case  to  retain  the  property  in 
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favor  of  an  unpaid  seller ;  and  that  rule  was  acted  upon  by  the  Court 
of  King's  Bench  in  Simmons  v.  Swift,  5  Barn.  &  Cr.  857,  which  was  an 
action  for  the  price  of  a  stack  of  bark,  sold  at  £9  5s.  per  ton  of  21  <;wt. 
It  appeared  that  after  the  sale  it  was  agreed  between  the  parties  that 
the  bark  should  be  weighed  by  two  persons,  one  of  whom  was  named 
by  the  seller,  the  other  by  the  buyer.  Part  was  weighed  and  delivered ; 
the  rest  was  much  damaged  by  a  flood  before  it  was  weighed,  where- 
upon the  buyer  refused  to  take  it.  The  court  held  that  as  the  bark 
was  to  be  weighed  before  delivery  to  ascertain  the  price,  and  that  act 
had  not  been  done,  the  property  remained  in  the  seller,  and  that  he 
must  bear  the  loss.  There,  by  express  agreement  between  them,  both 
parties  were,  by  their  agents,  to  take  part  in  the  act  of  weighing.  But 
the  case  of  Logan  v.  Le  Mesurier,  6  Moore,  P.  C.  Cases,  116,  was  prin- 
cipally relied  on  by  the  counsel  for  the  appellant.  .  .  }  That  case  differs 
very  materially  from  the  present.  In  this  case  the  terms  of  the  written 
contract  do  not  show  that  any  future  measurement  of  the  raft  was  con- 
templated. The  seller  had  had  the  raft  measured  by  a  person  whose  posi- 
tion would  be  a  voucher  for  his  accuracy.  The  specification  showing 
the  exact  measurement  of  each  log  was  handed  by  him  to  the  pur- 
chaser, and  was  in  his  hands  at  the  time  when  the  contract  was  entered 
into ;  he  retained  it,  and  sent  it  over  to  his  servants  at  the  place  where 
the  raft  was  to  be  delivered,  in  order  that  they  might  check  the  raft 
.delivered  by  it.  There  is  nothing  in  these  circumstances  from  which  it 
can  be  inferred  that  the  seller  was  to  make  any  further  measurement 
of  the  raft  in  order  to  ascertain  the  price,  which  would  be  computed 
from  the  measurement  already  made.  The  buyer  might,  for  his  own 
satisfaction,  as  was  said  in  Swanwick  v.  Sothern,  9  Ad.  &  Ell.  895, 
measure  it  when  delivered,  but  the  seller  had  no  such  privilege  or  duty; 
and  after  his  servant  had  given  up  possession,  and  the  servants  of  the 
defendants  had  taken  it,  he  could  neither  have  claimed  to  resume  pos- 
session of  the  raft  as  being  his  property,  nor  on  the  ground  that  he  had 
a  lien  upon  it  for  the  price.  Moreover,  in  this  case  the  evidence  showed 
that,  according  to  the  usage  of  the  trade,  neither  party  would  have 
measured  the  timber  at  the  place  of  delivery,  so  as  to  ascertain  the 
amount  to  be  paid  for  it.  If  the  buyer  had  compared  the  logs  deliv- 
ered with  the  specification,  still  that  document  would  have  been  referred 
to  for  the  purpose  of  ascertaining  their  contents.  There  was,  there- 
fore, nothing  more  to  be  done  by  the  seller  on  his  own  behalf;  he  had 
ascertained  the  whole  price  of  the  raft  by  the  measurement  previously 
made ;  nor  was  there  any  thing  to  be  done  by  him  for  the  buyer:  the 
seller  had,  according  to  his  contract,  conveyed  the  raft  to  Indian  Cove, 
and  according  to  the  finding  of  the  jury  had  delivered  it  there.  Nor 
was  there  any  thing  further  to  be  done  in  which  both  were  to  concur, 

1  The  learned  judge  here  stated  that  case. —  Ed. 
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as  in  Simmons  v.  Swift ;  the  case,  therefore,  depends  upon  the  effect  of 
a  contract  for  the  sale  of  cei-tain  ascertained  goods,  without  any  thing 
to  limit  or  control  its  legal  operation.  By  such  a  contract  the  prop- 
erty was  changed,  and  the  loss  must  fall  on  the  buyer. 

Their  lordships  must,  therefore,  humbly  advise  Her  Majesty  to  affiiin 
the  judgment  appealed  from,  and  to  dismiss  this  appeal,  with  costs. 


OLYPHANT  V.  BAKER. 

SuPEBMB  Court  op  New  York,  May  Term,  1848. 

1  [Reported  in  5  Denio,  379.] 

Motion  to  set  aside  the  report  of  a  referee.  The  action  was  assump- 
sit for  the  balance  of  the  purchase  price  of  a  quantity  of  barley.  Plea, 
non  assumpsit.  A  contract  in  wi'iting,  signed  by  the  defendant  only, 
was  given  in  evidence  by  the  plaintiff,  as  follows :  — 

I  hereby  agree  to  sell  seven  hundred  bushels  of  barley  (or  what  I  may  have 
in  store  at  Mr.  P.  Church,  Jr.'s,  warehouse,)  to  Abner  Baker  [the  defendant,] 
at  the  rate  of  forty-five  cents  per  bushel ;  to  be  delivered  when  said  Baker  may 
call  for  it.  I  agree  to  hold  the  barley  free  of  storage  until  the  first  day  of  Jan- 
uary next.  The  barley  is  to  be  weighed  out  of  the  warehouse,  unless  Mr.  Baker 
shall  agree  to  take  the  weight  on  the  books.  I  hereby  acknowledge  the  receipt 
of  one  tundred  dollars  on  the  above  contract. 

MouHT  MoERis,  Dec.  15, 1845. 

The  plaintiff  owned  the  warehouse  called  P.  Church,  Jr.'s,  in  the 
contract,  and  before  the  contract  was  made  had  rented  it  to  one  Camp 
from  and  after  the  first  day  of  January  then  next ;  and  of  this  he  in- 
formed the  defendant  when  the  contract  was  made.  On  that  day,  or 
very  soon  afterwards,  the  defendant  saw  Camp,  and  agreed  with  him 
for  the  storage  of  the  barley,  for  him,  the  defendant,  from  the  first  of 
January  until  the  opening  of  navigation  the  ensuing  spring.  Camp 
took  possession  of  the  warehouse  under  his  lease  on  the  first  day  of 
January,  the  barley  still  remaining  in  it.  After  this  arrangement  with 
Camp  and  on  the  twenty-second  day  of  December,  the  plaintiff's  clerk 
called  on  the  defendant  with  a  bill  of  the  barley  and  asked  for  pay- 
ment. The  defendant  paid  him  $300,  and  promised  to  pay  the  balance, 
$95,  the  next  day.  The  witness  could  not  say  that  the  bill  men- 
tioned the  number  of  bushels  of  the  barley,  but  it  contained  the  aggre- 
gate amount  that  it  came  to,  and  the  witness  did  state  to  the  defendant 
that  there  was  a  little  over  1100  bushels  of  it.  The  exact  quantity,  he  said, 
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was  a  little  over  1112  bushels.  About  the  middle  of  January,  the 
building  with  the  grain  in  it  was  accidentally  destroyed  by  fire. 

The  referee  reported  in  favor  of  the  defendant. 

H.  I'-  Wisner  and  0.  Hastings,  for  the  plaintiff,  moved  to  set  aside 
the  report. 

E.  D.  Smith  and  E.  Griffin,  for  the  defendant. 

Whittlesey,  J.  The  sole  question  here  is  whether  there  was  a 
delivery  of  the  barley  to  the  defendant,  who  was  the  purchaser.  In 
many  cases  of  sales  of  personal  property  it  is  a  very  nice  and  difficult 
question  to  determine  whether  there  has  been  a  delivery  —  whether 
the  title  has  passed.  In  this  case  the  contract  was  executory.  The 
quantity  of  barley  was  uncertain,  and  as  it  was  sold  by  the  bushel,  the 
whole  price  could  not  be  known  until  the  quantity  was  ascertained. 
The  seller  was  entitled  to  immediate  pajonent ;  at  any  rate  he  was  en- 
titled to  payment  before  he  parted  with  the  property.  The  purchaser 
was  entitled  to  the  delivery  whenever  he  chose  to  ask  for  it,  but  he 
could  not  claim  to  have  it  delivered  without  paying  the  price.  He  was 
entitled  to  have  it  weighed  out  to  him,  if  he  chose,  for  the  purpose  of 
ascertaining  the  exact  quantity  and  aggregate  amount  of  the  purchase- 
money.  He  could,  however,  if  he  chose,  take  the  weight  as  it  appeared 
from  the  books.  If  he  had  taken  such  weight  as  the  true  quantity,  and 
paid  the  whole  price  according  to  such  weight,  the  barley  would  have 
been  deemed  to  have  been  delivered  from  the  time  of  such  payment. 
Lansing  v.  Turner,  2  John.  13. 

But  there  was  a  sale  by  weight  or  measure  at  so  much  per  bushel, 
and  in  such  cases,  as  it  is  necessary  that  the  thing  should  be  weighed 
or  measured  before  the  price  can  be  ascertained,  the  contract  "is  not 
consummated  so  as  to  change  the  property  until  such  weighing  or 
measurement  is  had  ;  but  it  remains  at  the  risk  of  the  vendor.  Pothier, 
Traite  du  Contrat  de  Vente,  part  4,  308.  In  our  reports  it  is  held 
that  when,  after  a  sale  of  goods,  some  act  remains  to  be  done  by  the 
vendor  before  dehvery,  the  property  does  not  vest  in  the  purchaser, 
but  continues  at  the  risk  of  the  vendor.  Such  previous  act  may  be 
counting,  weighing,  measuring,  or  inspecting,  &c.  M'Donald  v.  Hew- 
ett,  15  John.  349 ;  Cutwater  v.  Dodge,  7  Cowen,  85  ;  Hanson  v.  Meyer, 
6  East,  614 ;  Eapelye  v.  Mackie,  6  Cowen,  250 ;  Eussell  v.  Nicoll,  8 
Wend.  112;  Ward  v.  Shaw,  7  id.  404;  Downer  «.  Thompson,  2  HiU, 
137.  Even  if  there  has  been  a  deliAery  to  the  vendee,  and  any  thing 
remains  to  be  done  preparatory  to  ascertaining  the  price  of  the  goods, 
the  delivery  does  not  divest  the  title  of  the  vendor  until  the  price  be 
ascertained  and  paid.     Andrew  v.  Dieterich,  14  Wend.  31. 

In  this  case  it  does  not  clearly  appear  that  the  precise  quantity  of 
the  barley  was  ascertained  and  communicated  to  the  defendant.  The 
witness  says,  indeed,  that  there  were  1112  bushels  and  some  pounds,  and 
that  he  made  out  a  bill  and  presented  it  to  the  defendant ;  but  he  does 


SECT.  I.J  OLYPHANT   V.   BAKER.  637 

not  state  that  the  precise  quantity  of  the  barley  was  put  in  such  bill ; 
and  on  his  cross-examination  he  states  that  he  is  not  quite  certain  that 
he  stated  the  precise  amount  of  the  barley  in  the  bill,  but  he  did  state 
to  him  there  was  a  little  over  1100  bushels.  The  defendant  took  the 
bill,  paid  the  greater  part,  and  promised  to  pay  the  balance  the  next 
day.  Is  this  evidence  that  the  defendant  agreed  to  take  the  weight  as 
it  appeared  on  the  books  ?  If  it  is  to  be  so  taken,  as  no  objection  was 
made  to  the  weight  in  the  bill,  is  it  to  be  deemed  that  the  plaintiff 
assented  to  parting  with  the  property  until  the  balance  of  the  pur- 
chase-money was  paid  ?  The  plaintiff  had  a  right  to  insist  that  the 
whole  price  should  be  paid  before  the  property  was  delivered,  and  if 
the  defendant  had  assumed  to  dispose  of  it  before  the  payment  of  this 
balance,  or  had  undertaken  to  remove  it,  and  it  should  be  found  that 
he  was  insolvent,  could  not  the  plaintiff  claim  the  property  ? 

The  making  of  the  bargain  for  the  storage  of  the  barley  after  the 
•1st  of  January  was  doubtless  a  strong  circumstance,  but  was  not  of 
itself  conclusive.  There  is  a  class  of  cases  which  determine  that  though 
something  remains  to  be  done  to  ascertain  price,  &c.,  yet  if  it  clearly 
appears  to  be  the  intention  of  the  parties  that  the  property  shall  be 
deemed  to  be  delivered  and  the  title  pass,  it  will  be  so  held.  Macom- 
ber  V.  Parker,  13  Pick.  178 ;  Eiddle  v.  Varnum,  20  id.  280.  There 
does  not  appear  to  be  any  thing  in  this  case  to  show  any  different  ini 
tention  of  the  parties  than  that  which  the  law  presumes  from  their 
acts.  The  case  is  not  analogous  to  those  above  referred  to.  It  is  one 
of  some  nicety,  but  on  the  whole  I  think  the  motion  to  set  aside  the 
report  of  the  referee  should  be  denied. 

Beaedslet,  C.  J.  It  is  a  general  rule  of  the  common  law  that  a 
mere  contract  for  the  sale  of  goods,  where  nothing  remains  to  be  done 
by  the  seller  before  making  delivery,  transfers  the  right  of  property, 
although  the  price  has  not  been  paid,  nor  the  thing  sold  delivered  to 
the  purchaser.  Long  on  Sales,  42 ;  Boss  on  Vend.  &  Pur.  1 ;  2  Kent, 
492 ;  Simons  v.  Swift,  5  B.  &  C.  857 ;  Tarling  v.  Baxter,  6  id.  360.  In 
this  case  the  price  per  bushel  for  the  barley  was  specified  in  the  writ- 
ten contract,  although  the  precise  quantity  sold  was  not  then  known 
to  the  parties ;  that,  according  to  the  contract,  was  to  be  ascertained 
by  weighing  the  barley,  unless  the  defendant  should  agree  to  take  it  as 
the  weight  might  appear  on  the  warehouse  books.  When  the  contract 
of  sale  was  made,  it  was  impracticable  to  determine  what  amount,  in 
the  whole,  was  to  be  paid  by  the  purchaser,  for  that  would  depend 
upon  the  quantity  of  barley  sold,  to  be  ascertained  in  one  of  the  modes 
agreed  upon ;  it  may  therefore  well  be  that  this  contract  of  sale  did 
not,  ipso  facto  et  eo  instanti,  transfer  the  right  of  property  to  the  pur- 
chaser. 

The  barley  was  not  afterwards  weighed  by  any  one  ;  that  mode  of 
ascertaining  the  amount  of  the  purchase-money  may  therefore  be 
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thrown  out  of  view.     Let  us,  however,  see  if  it  was  not,  in  another 
way,  completely  adjusted  between  the  parties. 

About  a  week  after  the  contract  of  sale  had  been  entered  into  the 
plaintiiF's  clerk  made  out  a  bill  of  the  barley  sold  to  the  defendant, 
stating  the  amount  which  it  came  to,  although  it  does  not  appear  that 
the  precise  quantity  was  mentioned.  This  bill  was  handed  to  the  de- 
fendant and  payment  demanded.  He  paid  three  hundred  dollars 
thereupon,  and  according  to  the  evidence  agreed  to  pay  the  balance, 
that  is,  ninety-five  dollars,  within  a  day  or  two.  It  is  but  reasonable 
to  understand  from  the  evidence  on  this  point,  although  not  stated  in 
so  many  words,  that  the  bill  was  made  out  from  the  warehouse  books, 
and  if  so  the  defendant's  engagement  to  pay  the  balance  according  to 
the  bill,  was  an  unequivocal  agreement  to  abide  by  the  weight  of  the 
barley  as  stated  in  said  books.  But  even  if  the  bill  was  not  made  out 
as  I  have  supposed,  but  was  a  mere  estimate  of  the  quantity,  the  assent 
of  the  defendant  to  that  estimate,  as  proved  by  the  payment  of  thre# 
hundred  dollars  on  the  bill  and  his  agreement  to  pay  the  balance  as 
stated,  would  entirely  supersede  the  necessity  of  ascertaining,  in  any 
other  way,  the  weight  of  the  barley  sold  and  the  consequent  amount 
of  the  purchase-money.  From  this  time,  as  the  agreement  for  the  sale 
was  absolute,  and  the  amount  of  the  purchase-money  had  been  fully 
adjusted  between  the  parties,  the  right  of  property,  as  I  think,  clearly 
vested  in  the  purchaser.  Nothing  then  remained  to  be  done  by  the 
seller  before  delivery  was  made ;  and  although  he  still  had  possession 
and  a  lien  for  the  purchase-money,  the  right  of  property  was  in  the 
buyer,  and  with  it  the  risk  of  all  accidents  devolved  on  him.  See  the 
authorities  already  referred  to. 

This  view,  as  it  seems  to  me,  would  dispose  of  the  case ;  but  there  is 
another  which  leads  to  the  same  result,  for  the  barley  was  in  fact  actu- 
ally delivered  to  and  received  by  the  defendant. 

When  the  written  contract  of  sale  was  made,  which  was  on  the  15th 
of  December,  the  barley  was  in  the  plaintiff's  warehouse.  The  defend- 
ant was  then  informed  by  the  plaintiff  that  he  had  rented  the  ware- 
house to  one  Camp,  ti-om  the  first  day  of  January  then  next,  and  that 
the  defendant  must  make  an  arrangement  for  the  storage  of  the  barley 
from  that  time  with  Camp.  The  evidence  shows  that  on  the  day  of 
making  the  contract  of  purchase,  or  within  a  day  or  two  thereafter, 
the  defendants  agreed  with  Camp  that  the  barley  should  remain  in 
store  with  him  until  the  next  spring,  for  which  the  defendant  was  to 
pay  a  price  then  specified  and  assented  to  by  both  parties.  On  the 
first  of  January,  Camp  went  into  possession  of  the  warehouse  under 
his  lease  from  the  plaintiff,  and  at  the  same  time  took  charge  of  the 
barley  for  the  defendant,  as  had  been  agreed  between  them.  This  gave 
to  the  defendant  as  full  possession  of  the  barley  as  he  would  have  ac- 
quired by  removing  it  to  his  own  store-house,  and  his  right  of  property 
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was  previously  complete  by  the  purchase.  Property,  the  right  of  pos- 
session and  the  actual  possession,  were  here  united,  and  the  plaintiff 
had  no  longer  any  right  whatever  to  the  barley.  His  lien  for  the  pur- 
chase-money was  gone,  as  he  had  voluntarily  transferred  the  possession 
of  the  barley  to  the  defendant.  The  defendant's  arrangement  with 
Camp  for  the  storage  of  the  barley  was  made  at  the  request  of  the 
plaintiff,  and  the  transfer  of  the  possession  was  with  his  full  assent. 
It  amounted  to  an  unqualified  relinquishment  of  all  right  on  the  part 
of  the  plaintiff,  and  a  complete  acquisition  of  both  possession  and 
property  by  the  defendant.  2  Kent,  500,  502 ;  Ross,  65-6,  72-3 ; 
Chaplin  v.  Rogers,  1  East,  192 ;  Harman  v.  Anderson,  2  Camp.  243 ; 
Hurry  v.  Mangles,  1  id.  452 ;  Hollingsworth  v.  Napier,  3  Caines,  182, 
2d  ed.  and  note  at  p.  184  ;  B  entail  v.  Burn,  3  B.  &  C.  423  ;  Carter  v. 
WilUams,  19  Pick.  1.  The  sale  being  completely  executed,  the  pur- 
chaser and  owner,  not  the  seller,  should  stand  the  loss.  I  think  the 
report  of  the  referee  should  be  set  aside. 
MoEjssock,  J.,  concurred.  Report  set  aside. 


SECTION    II. 

Saks  of  Specific   Goods  to  which  something  remains  to  be  done. 

HANSON   AND  Another,   Assignees    of  Wallace    and    Hawes, 
Bankkupts,  v.  MEYER. 

In   the   King's   Bench,   Jttlt   2,    1805. 

[  Reported  in  6  East,  614.] 

This  was  an  action  of  trover  brought  to  recover  the  value  of  33 
cwt.  1  qr.  21  lbs.  of  starch,  which  was  tried  before  Lord  EUenborough, 
C.  J.,  at  the  sittings  at  Guildhall  after  Trinity  term,  1803,  when  there 
was  a  verdict  for  the  defendant ;  and  a  motion  being  made  for  a  new 
trial,  which  was  argued  in  last  Michaelmas  term,  the  court  by  consent 
m  Hilary  term  last  ordered  a  case  to  be  made  of  the  facts  that  were 
proved  at  the  trial,  which  are  as  follows :  — 

The  plaintiffs  are  assignees  of  J.  Wallace  and  W.  Hawes  under  a 
commission  of  bankrupt  issued  against  them.  The  defendant  is  a  mer- 
chant in  London.  In  January,  1801,  the  bankrupts  employed  Wright, 
their  broker,  to  purchase  of  the  defendant  a  quantity  of  starch,  about 
four  tons,  belonging  to  the  defendant,  and  which  was  then  lying  in  the 
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Bull  Porters'  warehouse  in  Seething  Lane ;  and  Wright  accordingly 
purchased  the  starch  of  the  defendant  at  £6  per  cwt.  and  sent  to  the 
bankrupts,  his  princii^als,  the  following  note  :  — 

Dear  Siks,  —  I  have  bought  that  small  parcel  of  starch  which  you  saw  of  Mr. 
James  Meyer  for  your  account,  61.  per  cwt.  by  bill  at  2  months  ;  14  days  for 
delivery  from  the  14th  instant. 

Yours,  &c.  T.  Weight. 

Jandaky  15th,  1801. 

The  starch  lay  at  the  Bull  Porters'.  The  broker  purchased  for  the 
bankrupts  all  Meyer's  starch  that  lay  there,  more  or  less,  whatever  it 
was,  at  6^.  per  hundred-weight ;  it  was  in  papers ;  the  weight  was  to  be 
afterwards  ascertained  at  the  price  aforesaid.  The  mode  of  delivery 
is  as  follows :  the  seller  gives  the  buyer  a  note  addressed  to  the  ware- 
house-keeper, to  weigh  and  deliver  the  goods  to  the  buyer.  This  note 
is  taken  to  the  warehouse-keeper,  and  is  his  authority  to  weigh  and 
deliver  the  goods  to  the  vendee.  The  following  note  was  given  by  the 
defendant :  — • 

To  THE  Bull  Porters,  Seething  Lane.  —  Please  to  weigh  and  deliver  to 

Messrs.  Wallace  and  Hawes  all  my  starch. 

Per  James  Meyer,  AVilliam  Elliott. 

Januaky  17,  1801. 

This  order  was  lodged  by  the  bankrupts  at  the  Bull  Porters'  ware- 
house on  the  21st  of  January,  1801,  on  which  day  the  bankrupts 
required  the  Bull  Porters  to  weigh  and  deliver  to  them  540  papers  of 
the  starch,  which  weighed  — 

cwt.  qr.  lb. 
21  1     6 

And  on  the  31st  Jan.   250 9  1  20 

And  on  the  2d  Feb.   400 15  1  4 


1190  46  0  12 

At  which  respective  times  the  Bull  Porters,  in  consequence  of  their 
order,  weighed  and  delivered  the  same  to  the  bankrupts,  who  immedi- 
ately removed  the  same ;  the  residue  thereof,  being  33  cwt.  1  qr.  21  lb. 
remained  at  the  Bull  Porters'  warehouse  till  the  failure  of  Wallace  and 
Hawes.  The  above  quantities  of  starch  continued  at  the  Bull  Porters' 
warehouse  in  the  name  and  at  the  expense  of  the  defendant  till  they 
were  weighed  and  delivered;  and  the  residue  also  afterwards  continued 
there  in  like  manner  unweighed,  in  his  name,  and  charged  to  his  ex- 
pense. On  the  8th  of  February,  1801,  Wallace  and  Hawes  became 
bankrupts.  It  was  admitted  that  the  defendant,  after  the  bankruptcy, 
took  away  the  remainder  of  the  starch  that  had  not  been  so  weighed. 
The  question  for  the  opinion  of  the  court  was,  whether  the  defendant 
was  entitled  to  the  above  verdict.    If  the  court  should  be  of  opinion 


SECT.  II.J  HANSON   V.    MEYER.  641 

that  he  was,  then  the  verdict  was  to  stand ;  if  not,  then  a  new  trial  was 
to  be  granted  upon  such  terms  as  the  court  should  direct. 

Humphreys,  for  the  plaintiffs.  This  was  an  entire  contract  which 
could  not  be  severed  or  apportioned,  and  therefore  upon  the  delivery  of 
any  part  of  the  starch  to  the  bankrupts,  the  property  of  the  whole 
became  vested  in  them.  It  was  not  a  contract  for  so  many  hundred- 
weight of  starch,  but  for  all  the  defendant's  starch  which  lay  at  the 
BuU  Porters'  warehouse ;  the  weight  only  of  which  was  to  be  after- 
wards ascertained ;  but  the  whole  was  to  be  paid  for  by  one  bill.  And 
there  is  the  more  reason  for  holding  such  a  contract  to  be  entire, 
because  the  price  of  the  whole  may  be  governed  by  the  average 
quality,  and  the  part  received  may  be  the  worst :  or  at  any  rate  it 
may  be  an  inducement  to  a  purchaser  to  give  more  for  the  whole  than 
he  would  for  a  part,  in  order  to  withdraw  so  much  competition  out  of 
the  market.  After  the  order  for  delivery  the  bankrupts  might  have 
taken  the  whole  as  well  as  a  part.  In  Bro.  Abr.  Apportionment,  pi.  7, 
it  is  said,  that  "a  contract  cannot  be  severed  or  apportioned,  &c., 
because  it  is  entire ;  and  if  it  be  destroyed  in  part,  it  is  destroyed  in 
the  whole."  Again,  Bro.  Abr.,  Contract,  pi.  35  :  "  If  a  man  sell  a  lease 
of  land  and  certain  cloths  for  £10  the  contract  is  entire  and  cannot  be 
severed ;  though  one  of  the  things  were  by  a  defeasible  title,"  &c.  So 
in  Hawkins  v.  Cardy^  it  was  ruled  that  a  bill  of  exchange,  being  one 
entire  contract,  could  not  be  apportioned  by  indorsement,  so  as  to  make 
the  drawer  liable  in  part  to  different  holders.  If  the  vendees  had  con- 
tinued solvent,  and  after  taking  part  of  the  starch  a  fire  had  consumed 
the  remainder  in  the  warehouse,  they  would  still  have  been  liable ;  for 
after  the  sale,  the  commodity  is  at  the  risk  of  the  vendee.  Bro.  Abr., 
Contract,  pi.  26.  Upon  the  same  principle,  if  goods  purchased  are  to  be 
paid  for  before  they  are  taken  away,  and  afterwards  the  vendor  gives  the 
vendee  liberty  to  take  away  a  part  without  payment,  that  would  dis- 
pense with  the  condition  as  to  the  remainder,  according  to  the  doctrine 
in  Dumpor's  case ;  ^  and  the  only  remedy  of  the  vendor  would  be  upon 
the  contract  for  the  value  of  the  goods  sold.  It  is  clear  from  the  cases 
of  Slubey  v.  Heyward "  and  Hammond  v.  Anderson,*  that  after  a  part- 
dehvery  there  can  be  no  stopping  in  transitu,  which  is  decisive  as  to 
the  property  of  the  whole  being  absolutely  vested  in  the  vendee.  And 
yet  in  the  latter  case  the  vendor  put  in  his  claim  before  the  expiration 
of  fourteen  days,  during  which  time  the  goods  were  to  remain  at  his 
charge  in  the  wharfinger's  warehouse.  The  only  distinction  between 
the  two  cases  is,  that  here  the  starch  was  to  remain  in  the  warehouse 
at  the  expense  of  the  vendor  till  it  was  weighed ;  but  that  was  merely 
to  ascertain  the  price,  and  would  not  alter  the  legal  property.    It  was 

1  1  Ld.  Ray.  860.  2  4  Rep.  119  b. 

*  2  H.  Blao.  504.  *  1  New  Bep.  69. 
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also  observed,  that  no  cases  in  equity  had  occurred  which  applied 
pointedly  to  the  present.  Fawell  v.  Heelis  ^  was  mentioned  as  coming 
nearest,  where  it  was  holden  that  a  vendor  of  an  estate,  who  had  taken 
a  bond  for  the  consideration-money,  had  no  lien  on  the  estate  against 
the  creditors  of  the  vendee,  for  whose  benefit  the  estate  was  assigned ; 
and  here  the  vendor  had  relied  on  the  security  of  a  bill  which  was  to 
be  given  payable  at  a  future  day. 

ITolroyd,  contra,  after  observing  that  it  was  just  and  reasonable, 
that  upon  every  sale  of  goods,  the  vendor  should  either  receive  the 
stipulated  price,  or  should  have  power  to  retain  the  goods,  or  so  much 
of  them  as  were  not  absolutely  delivered  over  to  the  vendee  upon  credit, 
contended,  1st,  that  the  legal  property  of  so  much  of  the  starch  as 
remained  unweighed  in  the  warehouse  did  not  pass  to  the  vendees ;  or, 
'2dly,  if  it  did,  yet  the  vendor  retained  a  lien  upon  it  for  the  stipulated 
price  of  the  whole.     1st,  on  a  sale  of  specific  goods  (and  these  may  be 
taken  to  be  so,  being  a  specific  quantity  of  starch,  though  the  amount 
was  not  ascertained  at  the  time  of  the  contract),  the  property  does  not 
pass  except  upon  payment  or  tender  of  payment  by  the  buyer,  or 
where  the  time  of  payment  is  by  consent  postponed.^     Now,  here,  by 
the  terms  of  the  contract,  fourteen  days  were  to  be  allowed  for  the 
delivery  on  the  one  hand,  and  on  the  other  the  payment  was  to  be  by 
a  bill  at  two  months ;  the  vendees,  therefore,  were  not  bound  to  pay  for 
the  starch  till  it  was  dehvered,  nor  was  the  vendor  bound  to  part  with 
it  till  he  received  the  bill.     In  Knight  v.  Hopper,'^  where  the  note  of 
the  contract  of  sale  was  to  this  purpose  :  "  Bought  by  Knight,  of  Hop- 
per, 100  pieces  of  muslin  at  40«.  per  piece,  to  be  fetched  away  by  ten 
pieces  at  a  time,  and  paid  for  as  taken  away,"  what  was  relied  upon  by 
Holt,  C.  J.,  as  altering  the  property  immediately  was,  that  the  pieces 
were  marked  and  sealed  by  the  vendee ;   and  there  too  the  price  was 
fixed ;  but  here  there  was  no  act  done  by  the  vendees  to  mark  the 
goods  as  their  own.     It  was  not  an  order  simply  to  deliver,  but  to 
"  weigh  and  deliver ; "  the  weighing  was  to  precede  the  delivery :  and 
even  the  price  could  not  be  ascertained  till  they  were  weighed;  so  that 
till  then  it  could  not  be  known  whether  the  vendees  would  pay  the 
price  or  not ;  but  certainly  the  vendor  was  not  bound  to  part  with  the 
goods  till  he  had  a  bill  at  two  months  for  the  ascertained  value.     In  a 
case  *  where  a  son  employed  his  father  to  buy  a  frame  for  him,  and  the 
father  purchased  it  in  his  own  name,  and  paid  part  of  the  money,  and 
gave  a  note  for  the  rest ;  Holt,  C.  J.,  held,  that  by  the  payment  of  the 
money  and  giving  the  note,  the  property  of  the  frame  was  immediately 
vested  in  the  father;  and  that  the  bill  of  sale  which  was  made  a  month 
afterwards  to  the  son  did  not  devest  the  property  out  of  the  father  and 

1  Ambl.  724.  2  2  Blac.  Com.  446,  447. 

'  Skin.  647.  *  Anon.  12  Mod.  344. 
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vest  it  in  the  son ;  though  it  would  have  vested  it  in  the  son  if  it  had 
been  made  at  the  time  of  the  sale.  And  he  added,  that  earnest  does 
not  alter  the  property,  it  only  binds  the  bargain;  and  the  property 
remains  in  the  vendor  till  payment,  or  delivery  of  the  goods.  In 
2  Black.  Com.  443,  it  is  said  that  a  contract  executory,  as  if  two 
agree  to  change  horses  next  week,  vests  only  a  right,  and  their  recip- 
rocal property  in  each  other's  horse  is  not  in  possession,  but  in  action, 
&c.,  for  a  contract  executory  conveys  only  a  chose  in  action.  Here 
then  till  the  goods  were  weighed  and  the  price  ascertained,  and  the 
bUl  given  or  at  least  tendered,  the  contract  remained  executory,  and 
no  property  passed ;  but  each  only  had  his  remedy  upon  the  contract 
on  failure  of  performance  by  the  other.  2d.  At  any  rate,  however,  if 
the  property  did  pass  to  the  vendees,  the  vendor  had  a  lien  on  the 
goods  for  the  price,  or  the  bill,  provided  the  vendees  had  remained 
solvent  and  capable  of  giving  such  a  security.  If  the  rest  of  the  goods 
had  remained  in  the  vendor's  own  possession,  there  could  have  been  no 
doubt  that  he  might  have  retained  any  part  for  the  price  at  least  of 
that  part.  If  one  ordered  an  hundred  pair  of  shoes  of  a  shoemaker 
at  so  jnuch  a  pair  to  be  paid  for  by  a  bill ;  though  the  shoemaker  had 
delivered  half,  yet  if  the  vendee  became  insolvent  the  tradesman 
would  not  be  bound  to  deliver  the  remainder  without  payment.  And 
yet  the  insolvency  does  not  rescind  the  contract;  but  the  vendor- has 
an  equitable  lien  for  the  price,  and  this  lien  continues  notwithstanding 
even  a  part  payment ;  as  in  Hodgson  v.  Loy  ^  and  Feise  v.  Wray,^ 
where  part  payment  of  the  goods  was  holden  not  to  devest  the  ven- 
dor's right  to  stop  in  transitu/  and  a  fortiori  it  cannot  devest  his  lien 
upon  the  goods  while  they  still  continue  in  his  possession ;  for  Lord 
Kenyon  himself  put  it  upon  that  ground,  saying,  "  that  the  right  of  the 
vendor  to  stop  goods  in  transitu  in  case  of  the  insolvency  of  the  ven- 
dee was  a  kind  of  equitable  lien  adopted  by  the  law  for  the  purposes 
of  substantial  justice,  and  that  it  did  not  proceed  on  the  ground  of 
rescinding  the  contract."  Then  it  cannot  vary  the  case  that  the  goods 
here  were  in  the  hands  of  a  middleman ;  for  they  remained  all  the 
time  in  the  Bull  Porters'  warehouse,  in  the  vendor's  name  and  at  his 
expense.  In  the  cases  in  the  Common  Pleas  there  was  a  severance 
by  the  vendees  themselves  of  part  of  the  goods  from  the  rest,  which 
could  not  have  been  done  without  a  possession  of  the  whole  by  them, 
so  as  to  bar  the  vendor's  right  of  stopping  any  part  as  in  transitu. 
And  in  Hammond  v.  Anderson,*  there  was  this  further  material  cir- 
cumstance, that  all  the  goods  had  been  weighed  out  to  the  vendee. 
But  cases  of  transitus  do  not  affect  the  question  of  lien,  which  can 
only  arise  while  the  goods  are  in  the  actual  or  constructive  possession 
of  the  vendor.     Liens  are  mutual ;  and  a  sale  is  only  an  exchange  of 

1  7  Term  Rep.  440,  445.  2  3  East,  93.  ^  i  New  Rep.  69. 
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goods  for  money ;  but  if  a  deliveiy  of  part  of  the  goods  contracted  for 
without  payment,  be  a  waiver  of  the  vendor's  lien  for  the  price,  then 
by  payment  of  part  of  the  money  by  the  purchaser  he  would  waive 
his  lien  on  the  remainder,  which  might  be  recovered  from  him  by 
action  without  a  delivery  of  the  goods.  Suppose  an  exchange  of  two 
horses  for  one,  would  a  delivery  of  one  of  the  two  preclude  the  owner's 
lien  on  the  other  till  the  delivery  of  the  one  horse  for  which  the  two 
were  to  be  exchanged  ?  There  is  no  distinction  in  reason  between  an 
exchange  of  goods  for  goods,  and  of  goods  for  money.  If  an  action 
be  brought  by  a  vendee,  after  part  of  the  price  of  goods  paid,  he  must 
.illege  that  he  paid  or  offered  to  pay  the  remainder.  The  principle  is 
general,  that  he  who  sues  another  for  a  breach  of  contract  must  aver 
performance,  or  what  is  equivalent  to  performance  on  his  part ;  as  in 
Morton  V.  Lamb  ■'  and  Callonel  v.  Briggs  ;  ^  and  therefore  the  vendor 
of  goods  has  a  lien  on  any  part  of  them  for  the  price  of  the  whole ; 
he  only  lessens  his  security  by  delivering  up  any  part  before  payment.' 
...  In  Laugfort  v.  Administratrix  of  Tiler,*  the  defendant  in  the 
lifetime  of  the  intestate,  her  husband,  having  bought  of  the  plaintiff 
four  tubs  of  tea,  one  of  which  she  paid  for  and  took  away,  leaving  bQl. 
earnest  for  the  other  three  ;  Holt,  C.  J.,  held,  that  notwithstanding  the 
earnest  (which  only  bound  the  bargain,  and  gave  a  right  to  demand 
the  rest  on  payment  of  the  money),  the  money  must  be  paid  upon 
fetching  away  the  goods,  because  no  other  time  for  payment  was 
appointed ;  and  that  if  the  vendee  did  not  come  and  pay  for  the  goods 
in  a  reasonable  time,  after  ■  request,  the  agreement  was  dissolved,  and 
the  vendor  was  at  liberty  to  sell  them  to  any  other  person.  In  detinue,^ 
where  there  had  been  a  part  delivery  of  a  certain  quantity  of  corn 
contracted  for,  and  payment  for  what  was  so  delivered,  the  Court  con- 
sidered that  the  vendor  had  a  lien  upon  the  remainder  for  the  residue 
of  the  money,  and  was  not  bound  to  deliver  it  till  payment,  and  might 
plead  7ion  detinet.  And  the  distinction  was  taken,  that  if  goods  be 
bought  outright,  the  bargain  is  void  if  the  vendee  do  not  pay  the  price 
agreed  upon  immediately  ;  but  if  a  day  of  payment  be  appointed,  the 
vendor  shall  have  his  action  of  debt,  the  vendee  an  action  of  detinue. 
As  to  the  position  in  Dumpor's  case,"  that  a  condition  waived  in  part  is 
waived  in  toto,  it  cannot  apply  to  liens  which  at  most  are  only  condi- 
tions in  law  founded  on  principles  of  equity,  and  not  like  conditions 

1  7  Term  Eep.  125.  i  Salk.  112. 

3  The  part  omitted  is  not  material  to  the  subject  of  this  chapter.  —  Ed. 

*  Salk.  113.  The  same  case  is  reported  in  6  Mod.  162,  where  the  case  is  stated  to 
be,  that  the  goods  were  contracted  to  be  sold  by  the  defendant  to  tlie  plaintiff,  who 
paid  for  one  of  the  tubs,  and  gave  50s.  earnest  for  the  remainder  ;  and  the  declara- 
tion contained  two  counts,  one  on  the  agreement  as  it  appears  for  the  non-delivery 
of  the  other  tubs ;  the  other,  to  recover  back  the  50s.  as  so  much  received  to  the 
plaintiff's  use.     Tlie  result  of  the  doctrine  is  the  same  in  both  books. 

'  Anonym.,  Dy.  29  6.  6  4  Rep.  119  b. 
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Stipulated  for  by  the  parties  themselves,  which  are  always  construed 
strictly,  being  in  general  to  defeat  an  estate  or  create  a  forfeiture. 

Sumphreys  in  reply  said,  that  the  property  was  altered  by  a  sale  as 
well  where  a  future  day  of  payment  was  given  as  where  the  goods 
were  paid  for  at  the  time.  1  Com.  Dig.  313,  Agreement,  B  3,  cites  10 
H.  7,  8  a;  14  H.  8,  20  a;  Dy.  30  a.  It  is  true  the  vendor  might 
have  withheld  the  order  for  delivery  till  he  received  the  bill  which  was 
agreed  to  be  taken  for  payment ;  but  he  waived  that  benefit,  and  gave 
an  order  for  the  delivery  of  the  whole.  Then  the  severance  of  a  part 
was  as  much  evidence  of  a  possession  of  the  whole  by  the  vendee  in 
this  case  as  in  the  late  cases  in  the  Common  Pleas.  Those  cases  went 
on  the  ground  that  the  sale  of  the  goods  being  by  one  entire  contract, 
possession  of  part  was  possession  of  the  whole  out  of  which  such  part 
was  taken.  And  if  the  property  passed  by  the  contract,  the  payment 
of  the  warehouse  rent  .afterwards  by  the  vendor  cannot  alter  it. 

Cur.  adv.  vult. 

LoED  Ellenboeotjgh,  C.  J.,  now  delivered  judgment. 

By  the  terms  of  the  bargain  formed  by  the  broker  of  the  bankrupts 
on  their  behalf,  two  things,  in  the  nature  of  conditions  or  preliminary 
acts  on  their  part,  necessarily  preceded  the  absolute  vesting  in  them 
of  the  property  contracted  for ;  the  first  of  them  is  one  which  does  so 
according  to  the  generally  received  rule  of  law  in  contracts  of  sale, 
viz.,  the  payment  of  the  agreed  price  or  consideration  for  the  sale. 
The  second,  which  is  the  act  of  weighing,  does  so  in  consequence  of 
the  particular  terms  of  this  contract,  by  which  the  price  is  made  to 
depend  upon  the  weight.  The  weight,  therefore,  must  be  ascertained 
in  order  that  the  price  may  be  known  and  paid  ;  and  unless  the  weigh- 
ing precede  the  delivery  it  can  never,  for  these  purposes,  effectually 
take  place  at  all.  In  this  case  a  partial  weighing  and  delivery  of  sev- 
eral quantities  of  the  starch  contracted  for  had  taken  place ;  the  re- 
mainder of  it  was  unweighed  and  undelivered ;  and  of  course  no  such 
bill  of  two  months  for  the  price  so  depending  on  the  weight  could  yet 
he  given.  The  question  is.  What  is  the  legal  effect  of  such  part  deliv- 
ery of  the  starch  on  the  right  of  property  in  the  undelivered  residue 
thereof?  On  the  part  of  the  plaintiffs  it  is  contended  that  a  delivery 
of  part  of  an  entire  quantity  of  goods  contracted  for  is  a  virtual  deliv- 
ery of  the  whole,  so  as  to  vest  in  the  vendee  the  entire  property  in  the 
whole ;  although  the  price  for  the  same  should  not  have  been  paid. 
This  proposition  was  denied  on  the  part  of  the  defendant ;  and  many 
authorities  have  been  cited  on  both  sides.  But,  without  deciding  at 
present  what  might  be  the  legal  effect  of  such  part  delivery  in  a  case 
where  the  payment  of  price  was  the  only  act  necessary  to  be  per- 
formed in  order  to  vest  the  property,  in  this  case  another  act,  it  will 
be  remembered,  was  necessary  to  precede  both  payment  of  price  and 
VOL.  I.  42 
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delivery  of  the  goods  bargained  for,  viz.,  weighing.     This  preliminary 
act  of  weighing  it  certainly  never  was  in  the  contemplation  of  the 
sellers  to  waive  in  respect  of  any  part  of  the  commodity  contracted  for. 
The  order  stated  in  the  case  from  the  defendant  to  the  Bull  Porters, 
his  agents,  is  to  weigh  and  deliver  all  his  starch.     Till  it  was  weighed, 
they  as  his  agents  were  not  authorized  to  deliver  it :  still  less  were  the 
buyers  themselves,  or  the  present  plaintiffs,  their  assignees,  authorized 
to  take  it  by  their  own  act  from  the  Bull  Porters'  warehouse :  and  if 
they  could  not  so  take  it,  neither  can  they  maintain  this  action  of 
trover  founded  on  such  a  supposed  right  to  take,  or,  in  other  words, 
founded  on  such  a  supposed  right  of  projDerty  in  the  subject-matter  of 
this  action.     If  any  thing  remain  to  be  done  on  the  part  of  the  seller, 
as  between  him  and  the  buyer,  before  the  commodity  purchased  is  to 
be  delivered,  a  complete  present  right  of  property  has  not  attached  in 
the  buyer ;  and  of  course  this  action,  which  is  accommodated  to  and 
depends  upon  such  supposed  perfect  right  of  property,  is  not  maintain- 
able.    The  action  failing,  therefore,  on  this  ground,  it  is  unnecessary  to 
consider  what  would  have  been  the  effect  of  non-payment  of  price  on 
the  right  to  the  undelivered  residue  of  the  starch,  if  the  case  had  stood 
merely  on  that  ground,  as  it  did  in  the  case  of  Hammond  and  others 
against  Anderson,  1  New  Rep.  69  ;  where  the  bacon  sold  in  that  case 
was  sold  for  a  certain  fixed  price,  and  where  the  weighing,  mentioned 
in  that  case,  was  merely  for  the  buyer's  own  satisfaction,  and  forjned 
no  ingredient  in  the  contract  between  him  and  the  seller ;  though  it 
formed  a  very  important  circumstance  in  the  case,  being  an  unequivo- 
cal act  of  possession  and  ownership  as  to  the  whole  quantity  sold  on 
the  part  of  the  buyer ;    in  like  manner  as  the  taking    SOO   bushels 
of  wheat  out  of  the  whole  quantity  sold,  and  then  on  board  the  ship, 
was  holden   to  be  in  the  case  of  Slubey  v.  Heyward,  2  H.  Bl.  504. 
Without,  therefore,  touching  the  question  which  has  been  the  main 
subject  of  argument  in  this  case,  and  upon  M'hich  my  opinion  at  nisi 
prius  principally  turned,  and  ^vitliout  in  any  degree  questioning  the 
authority  of  the  above-mentioned  two  cases  from  the  Common  Pleas, 
this  verdict  may  be  sustained,  on  the  ground  that  the  weighing  which 
was  indispensably  necessary  to  precede  the  delivery  of  the  goods,  inas- 
much as  it  was  necessary  to  ascertain  the  price  to  be  paid  for  them, 
had  not  been  performed  at  the  time  when  the  action  was  brought. 
The  verdict  therefore  must  stand,  and  judgment  be  entered  for  the 
defendant. 
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RTJGG  AND  Othees  v.  MINETT  xm>  Others. 
In  the  King's  Bench,  Mat  9,  1809. 

[Eeported  in  11  East,  210.] 

In  an  action  for  money  had  and  received  by  the  defendants  to  the 
use  of  the  plaintiffs,  a  verdict  was  found  for  the  plaintiffs  for  £1415, 
subject  to  the  opinion  of  the  court  upon  the  following  case :  — 

On  the  28th  of  April,  1808,  the  defendants,  as  prize  agents  to  the 
commissioners  for  the  care  and  disposal  of  Danish  property,  put  up  to 
public  sale  by  auction,  at  Dover,  the  cargo  of  a  Danish  ship  in  lots,  and 
the  lots  No.  28  to  54  inclusive  consisted  of  turpentine  in  casks.  The 
quantity  contained  in  each  lot  being  marked  on  the  catalogue  thus : 
10  cwt.  3  qrs.  26  lbs. ;  the  mode  of  bidding  was  this,  each  lot  (except 
the  two  last,  which  were  sold  at  uncertain  quantities)  was  to  be  taken 
at  the  weight  at  which  it  was  marked,  and  the  bidding  was  to  be  at  so 
much  per  hundred-weight  on  that  quantity.  The  plaintiffs  employed 
one  Acres,  the  warehouseman  of  the  defendants,  to  bid  for  them,  and 
all  the  lots  of  turpentine  (with  the  exception  of  three  lots,  which  were 
sold  to  other  bidders)  were  knocked  down  to  Acres  so  acting  for  the 
plaintiffs.  No  conditions  of  sale  were  distributed  prior  to  the  sale ; 
but  the  auctioneer,  before  the  bidding  commenced,  read  aloud  the  fol- 
lowing conditions :  1st.  The  highest  bidder  to  be  the  buyer ;  but  if  any 
dispute  should  arise,  the  lot  to  be  put  up  again.  2d.  £25  per  cent  is  to 
be  paid  to  the  auctioneer  as  a  deposit  immediately  after  the  sale,  and 
the  remainder  in  thirty  days.  The  remainder  of  the  purchase-money 
is  to  be  paid  on  the  goods  being  delivered.  Should  the  goods  remain 
alter  the  limited  time,  the  warehouse  rent  from  that  time  to  be  paid,  at 
the  rate  of  2s.  per  ton  per  month,  by  the  purchaser.  3d.  The  goods  to 
be  taken  at  the  net  weight  printed  in  the  catalogue.  4th.  ThS  goods 
to  be  taken  away  in  twelve  months,  or  resold  to  pay  the  warehouse 
rent.  Upon  failure  of  complying  with  these  conditions,  the  deposit- 
money  is  to  be  forfeited,  and  the  commissioners  to  be  at  liberty  to  resell 
any  lots  belonging  to  defaulters,  by  whom  all  charges  attending  the 
same  shall  be  made  good.  Is.  per  lot  under  £10 ;  Is.  Qd.  from  £10  to 
£25 ;  and  2s.  above  £25 ;  lot-money  to  be  paid  by  the  buyer  to  the  auc- 
tioneer. Tare  allowed  for  turpentine  Is.  bd.  Upon  the  turpentine 
teing  put  up  to  sale,  the  auctioneer,  by  the  direction  of  one  of  the  de- 
fendants present,  announced  to  the  bidders  that  the  casks  of  turpentine 
were  to  be  filled  up  before  they  were  delivered  to  the  purchasers,  and 
that  b  order  to  effect  this,  the  two  last  lots  would  be  sold  at  uncertain 
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quantities,  and  the  preceding  lots  would  be  filled  from  them.  The 
whole  of  the  turpentine,  with  the  exception  of  the  three  lots  before 
mentioned,  were  sold  to  the  plaintiffs ;  and  they  also  were  the  pur- 
chasers of  the  two  last  lots,  from  which  all  the  lots  without  exception 
were  to  be  filled  up ;  and  those  two  last  lots  were  accordingly  marked 
by  the  auctioneer  in  his  catalogue,  with  the  words  "more  or  less."  Im- 
mediately after  the  sale  £200  was  paid  by  the  plaintiffs  to  the  auctioneer, 
as  their  deposit ;  and  on  the  9th  of  May,  1808,  the  plaintiffs  paid  to  the 
defendants  £1715  upon  account  of  the  turpentine,  and  the  duties  paya- 
ble thereon.  The  turpentine  remained  in  the  warehouses  of  the  defend- 
ants as  before  the  sale,  but  was  entered  at  the  custom-house  at  Dover 
in  the  name  of  the  plaintiffs,  on  the  morning  of  the  10th  of  May,  1808, 
before  the  fire,  by  Acres,  who  paid  on  behalf  of  the  plaintiffs  £450  as  a 
deposit  for  the  duties.  On  the  same  morning  the  cooper,  who  had  been 
employed  by  the  defendants  to  make  up  all  the  casks  previous  to  the 
sale  of  the  28th  of  April,  was  sent  for  by  Acres,  who  was  warehouse- 
man to  the  defendants,  and  who  acted  as  agent  for  the  plaintiffs,  to  fill 
up  the  casks  of  turpentine,  and  he  had  filled  all  of  them  excepit  eight  or 
ten ;  leaving  them  with  the  bungs  out  to  enable  the  custom-house  officer, 
who  was  expected  every  minute  to  take  his  gauge  in  order  to  ascertain 
the  duties.  The  two  last  lots,  which  were  sold  at  uncertain  quantities, 
and  marked  "more  or  less,"  contained  more  turpentine  than  was  suffi- 
cient to  fill  up  all  those  bought  by  the  plaintiffs ;  and  also  those  bought 
by  the  buyers  of  the  three  lots.  In  filling  the  casks  sold  to  the  plain- 
tiffs one  of  the  two  last  lots  was  used,  and  instead  of  the  other  of  the 
two  last  lots,  a  preceding  cask  in  point  of  number,  which  had  been 
found  to  be  an  ullage  cask,  was  substituted  by  the  cooper,  and  from  one 
of  the  two  last  lots,  the  lots  sold  to  the  other  buyers  had  been  pre- 
viously filled  up.  All  the  lots  sold  to  the  other  buyers  had  been  taken 
away  before  the  cooper  came  on  the  10th ;  and  while  the  cooper  was 
employed  in  filling  up  the  plaintiffs'  lots,  and  placing  them  ready  with 
the  bungs  of  the  casks  out  for  the  custom-house  officer  to  gauge,  but 
before  he  had  filled  up  all  the  casks,  or  bunged  any  of  them,  a  fire  took 
place  in- the  defendants'  warehouse,  which  consumed  the  whole  of  the 
turpentine  knocked  down  to  the  plaintiffs;  the  casks  not  having  been 
weighed  again  by  the  plaintiffs,  or  gauged  by  the  custom-house  officer. 
While  the  money  paid  by  the  plaintiffs  to  the  defendants  on  account  of 
the  turpentine  remained  in  their  hands,  they  received  notice  from  the 
plaintiffs  not  to  pay  it  over;  and  the  present  verdict  is  composed  of 
that  sum,  deducting  the  £450  paid  on  account  of  the  duty,  which  has 
been  restored  to  the  plaintiffs  by  the  commissioners  of  customs.  The 
question  for  the  opinion  of  the  court  was.  Whether  the  plaintiffs  were 
entitled  to  recover  back  the  money  so  paid  to  the  defendants?  If  they 
were,  the  verdict  was  to  stand ;  if  not,  a  nonsuit  was  to  be  entered. 
I'uUer,  for  the  plaintiffs,  contended  that  the  contract  for  the  sale  was 
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Btill  executory  ^  at  the  time  of  the  loss  by  fire,  inasmuch  as  there  still 
remained  something  for  the  vendors  to  do ;  and  consequently  that  the 
loss  must  fall  upon  them,  and  not  upon  the  vendees.  By  the  conditions 
of  sale,  thirty  days  were  to  be  allowed  to  the  vendees  for  taking  the 
casks  from  the  warehouse  of  the  vendors ;  and  before  they  were  removed 
the  vendors  were  out  of  the  two  last  casks  to  fill  up  all  the  rest,  so  as 
to  make  them  correspond  with  the  weights  at  which  they  were  marked ; 
and  that  was  the  more  material,  because  until  it  was  done,  it  could  not 
be  ascertained  what  was  the  whole  price  to  be  paid,  as  those  two  casks 
were  to  be  paid  for  according  tp  their  contents  after  the  rest  were  filled 
up ;  the  weighing  of  them  therefore  must  necessarily  precede  the  de- 
livery, and  the  remainder  of  the  whole  purchase-money  was  to  be  paid 
on  the  dehvery  of  the  goods.  This  brings  the  case  within  the  decision 
of  Hanson  v.  Meyer,^  where  the  vendee  had  agreed  to  purchase  all  the 
starch  of  the  vendor  then  lying  in  the  warehouse  of  a  third  person  at 
so  much  per  cwt.  by  bill  at  two  months,  the  weight  of  which  starch 
was  afterwards  to  be  ascertained,  and  fourteen  days  were  to  be  allowed 
for  the  delivery ;  and  the  vendor  having  given  a  note  to  the  vendee, 
addressed  to  the  warehouseman,  directing  him  to  weigh  and  deliver  to 
the  vendee  all  his  starch,  the  court  held  that  the  absolute  property  in 
the  goods  did  not  vest  in  the  vendee  before  the  weighing,  which  was  to 
precede  the  delivery  and  to  ascertain  the  price ;  and  that,  the  vendee 
having  become  bankrupt  before  the  whole  had  been  weighed  and  deliv- 
ered, the  vendor  might  retain  the  remainder.  It  is  true  that  in  that 
case  the  whole  was  to  be  weighed  before  delivery ;  and  here  only  the 
two  last  casks ;  but  here  also  all  the  prior  casks  were  to  be  fiUed  up, 
which  was  not  done  at  the  time  of  the  loss ;  and  none  of  them  were  in 
a  condition  to  be  delivered,  as  the  bungs  were  left  out,  in  order  to  per- 
mit the  custom-house  ofiicer  to  guage  the  casks,  without  which  they 
could  not  be  removed ;  and  it  was  part  of  the  business  of  the  vendors 
to  replace  the  bungs,  and  put  the  casks  in  a  proper  condition  to  be  de- 
livered. In  Hammond  v.  Anderson,^  all  the  bales  lying  at  a  wharf, 
which  had  been  sold  for  an  entire  sum,  had  been  taken  possession  of  by 
the  vendee  and  weighed,  and  part  had  been  removed  by  him  before  his 
bankruptcy ;  and  therefore  it  was  held  that  the  vendor  had  no  right  to 
stop  what  remained  in  the  hands  of  the  wharfinger.  In  Hinde  v.  White- 
house,*  though  the  sugars  were  in  the  king's  warehouses  under  the  locks 
of  the  king  and  the  owner,  from  whence  they  could  not  be  removed  till 
the  duties  were  paid,  which  were  to  be  paid  by  the  sellers ;  yet  they 
had  been  weighed,  and  the  duties  ascertained ;  and  one  of  the  condi- 
tions of  sale  at  the  auction  was,  that  the  sugars  were  to  be  taken  with 
all  defects  as  they  then  were,  at  the  king's  weights  and  tares,  with  the 

1  1  Com.  Dig.  541.  2  6  East,  614. 

8  1  New  Rep.  69.  *  7  East,  558. 
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allowance  of  draft,  or  reweighed  giving  up  the  draft,  and  to  be  at  the 
purchaser's  risk  from  the  time  of  the  sale ;  by  which  latter  was  evidently 
meant  from  the  time  when  the  lot  was  knocked  down  to  the  highest 
bidder ;  and  besides,  the  acceptance  of  the  sample  by  the  purchaser,  as 
part  of  the  thing  purchased,  was  held  to  bind  the  sale.  If  a  horse  were 
sold,  and  agreed  to  be  delivered  by  the  vendor  after  he  was  shod,  and 
the  horse  died  before,  the  loss  would  fall  upon  the  vendor.  So  here, 
the  act  of  filling  up  the  casks  was  to  be  performed  by  the  vendors 
before  delivery ;  and  though  if  the  case  rested  upon  that  circumstance 
alone,  a  distinction  might  be  taken  as  to  those  casks  which  had  been 
filled  up,  yet  the  vendees  were  entitled  to  have  the  whole  rebunged 
before  delivery.  [Loed  Ellenboeotjgh,  C.  J.,  observed,  that  the  ven- 
dees were  entitled  to  have  the  casks  filled  up  and  the  bungs  belonging 
to  them ;  but  that  the  vendors  had  no  concern  with  the  unbunging  or 
bunging  of  them,  the  former  of  which  was  done  on  account  of  the  cus- 
tom-house ofiicer  intervening  to  do  his  duty  before  the  goods  were 
removed  by  the  vendees.  And  upon  inquiry  at  whose  instance  the 
gauging  was  to  be  performed,  it  was  admitted  that  the  vendees  could 
not  have  removed  the  goods  till  they  were  guaged  ;  and  therefore  the 
court  considered  that  it  was  their  duty  to  get  them  gauged.  The  court 
also  inquired  as  to  the  number  of  casks  which  had  been  filled  up ;  and 
it  was  agreed  that  all  had  been  filled  up  except  ten,  on  which  they 
asked  the  defendant's  counsel  what  answer  he  had  to  give  to  those 
ten.  J 

Carr,  for  the  defendants,  admitted  that  the  vendors  could  not  claim 
the  value  of  the  two  casks,  out  of  which  turpentine  had  been  taken  to 
fill  up  the  others,  because  the  quantities  they  contained  were  not  ascer- 
tained by  weighing  at  the  time  of  the  loss  ;  but  with  respect  to  the  last 
ten  which  had  not  been  filled  up,  he  still  contended  that  the  property 
passed  by  the  sale  ;  for  by  the  contract  the  mark  on  each  cask  was  con- 
clusive as  to  the  quantity,  and  the  price  being  also  ascertained,  every 
thing  material  to  the  perfection  of  a  contract  of  sale  was  complete ; 
and  at  any  rate  the  vendees  should  have  called  upon  the  vendors  to  fill 
up  the  remainder.  [Lord  Ellenboeotjgh,  C.  J.  Still  the  fact  is,  that 
by  the  vendors  not  having  filled  up  the  last  ten  casks,  they  were  not  in 
a  deliverable  state  at  the  time  of  the  loss;  and  it  was  certainly  a  mate- 
rial act  to  be  done,  to  make  up  the  quantity  marked.]  The  warehouse- 
man who  was  to  do  it  was  the  common  agent  of  both  ;  and  this  case  is 
so  far  distinguishable  from  that  of  tianson  v.  Meyer,  that  there  the  ven- 
dee could  not  have  removed  the  goods  till  they  were  weighed ;  but 
here  the  quantity  and  price  being  ascertained,  the  vendees  might  have 
waived  calling  on  the  vendors  to  fill  up  the  casks,  and  might  have  taken 
them  away  when  they  pleased. 

Loed  Ellenboeough,  C.  J.  The  court  have  already  intimated  their 
opinion  as  to  those  casks  in  the  first  lots  which  were  filled  up,  and  on 
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which  nothing  remained  to  be  done  on  the  part  of  the  sellers,  but  only 
the  casks  were  left  to  remain  for  thirty  days  at  the  option  of  the  pur- 
chasers in  the  warehouse  at  the  charge  of  the  sellers ;  the  payment  of 
the  warehouse  rent,  however,  is  not  material  in  this  case ;  and  when 
the  casks  were  filled  up,  every  thing  was  done  which  remained  to  be  done 
by  the  sellers.  It  was  necessary,  however,  that  they  should  be  gauged 
before  they  were  removed,  and  the  bungs  were  left  out  for  the  purpose 
of  the  ganger's  doing  his  office,  which  it  was  the  buyer's  business  to 
have  performed ;  and  therefore,  according  to  the  case  of  Hanson  v. 
Meyer,  and  the  other  cases,  every  thing  having  been  done  by  the  sellers, 
which  lay  upon  them  to  perform,  in  order  to  put  the  goods  in  a  deliv- 
erable state  in  the  place  from  whence  they  were  to  be  taken  by  the 
buyers,  the  goods  remained  there  at  the  risk  of  the  latter.  But  with 
respect  to  the  other  ten  casks,  as  the  filling  them  up  according  to  the 
contract  remained  to  be  done  by  the  sellers,  the  property  did  not  pass 
to  the  buyers;  and  therefore  they  are  not  bound  to  pay  for  them. 

Lb  Blanc,  J.  The  case  is  to  be  considered  as  involving  so  many  dis- 
tinct contracts  as  there  were  distinct  lots  bought  by  the  plaintifis.  The 
turpentine  was  purchased  at  so  much  per  cwt.,  and  it  was  to  be  taken 
according  to  the  weight  marked  on  each  lot ;  but  the  casks  were  to  be 
filled  up  by  the  sellers  out  of  turpentine  belonging  to  them,  in  order  to 
make  the  weights  agree  with  the  marks.  I  say  belonging  to  the  sellers, 
because  the  two  last  casks  were  only  sold  according  as  their  actual 
weights  should  turn  out  to  be,  after  filling  up  the  rest ;  and  if  more 
turpentine  had  been  wanted  than  those  casks  could  have  supplied  for 
fining  up  the  rest,  it  must  have  been  settled  which  of  the  respective 
purchasers  was  to  take  less  than  his  calculated  quantity.  Till  the  sev- 
eral casks  therefore  were  filled  up,  I  consider  the  property  as  remaining 
in  the  sellers.  But  a  certain  number  of  casks  were  filled  up,  and  with 
respect  to  them  nothing  further  remained  to  be  done  by  the  sellers. 
But  it  was  necessary  that  the  custom-house  oflicer  should  gauge  them 
before  they  could  be  removed.  Then  the  warehouseman  who  was  act- 
ing as  the  common  agent  of  the  buyers  and  sellers,  having  filled  up 
those  casks  on  the  part  of  the  sellers,  left  them  unbunged  for  the  pur- 
pose of  the  officer's  gauging  them  and  ascertaining  the  duties,  which 
was  an  act  to  be  done  on  the  part  of  the  buyers,  to  entitle  them  to 
remove  the  goods.  Then,  as  nothing  more  remained  to  be  done  by  the 
sellers  on  those  casks  which  were  filled  up,  they  were  from  that  time  at 
the  risk  of  the  buyers ;  but  those  which  were  not  filled  up  continued 
at  the  risk  of  the  sellers. 

Baylet,  J.  In  many  oases  it  happens,  where  every  thing  has  been 
done  by  the  sellers  which  they  contracted  to  do,  that  the  property 
passes  to  the  buyers,  though  the  goods  may  still  continue  in  the  actual 
possession  of  the  sellers.  It  lies  upon  the  plaintiflT  then  to  make  out, 
that  something  still  remained  to  be  done  to  the  goods  by  the  sellers  at 
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the  time  when  the  loss  happened.  But  with  respect  to  those  casks 
which  had  been  filled  up,  nothing  remained  to  be  done  but  the  gauging 
by  the  oificer ;  and  as  that  was  to  be  procured  to  be  done  by  the  buyers, 
Acres,  who  left  out  the  bungs  for  the  purpose  of  enabling  the  officer  to 
gauge,  must  be  taken  to  have  acted  as  the  agent  of  the  buyers  for  that 
puipose ;  and  therefore,  nothing  more  remaining  to  be  done  by  the 
sellers,  the  property  passed.  But  with  respect  to  the  other  casks,  some- 
thing did  remain  to  be  done  by  the  sellers,  namely,  the  filling  them  up ; 
and  it  is  not  sufficient  for  them  to  say  that  they  were  not  called  upon 
to  do  so  by  the  buyers ;  for  if  they  meant  to  relieve  themselves  fi-om  all 
further  responsibility,  they  should  have  done  what  remained  for  them 
to  do,  and  until  that  was  done  the  property  continued  in  them. 

Upon  this  it  was  agreed  that  the  proportion  to  be  allowed  to  the 
plaintiffs  on  the  ten  casks  should  be  settled  out  of  court;  and  that  the 
verdict  should  be  entered  accordingly. 


ZAGURY   V.   FURNELL   and  Another. 
At  Nisi  Prius,  coram  Lord  Ellenborough,  July  19,  1809. 

[Reported  in  2  Campbell,  240.] 

Special  assumpsit  for  not  accepting  bills  of  exchange  for  the  price 
of  certain  goat  skins  sold  by  the  plaintiff  to  the  defendants,  to  be  paid 
for  in  this  manner;  together  with  counts  for  goods  bargained  and  sold, 
and  goods  sold  and  delivered. 

The  bought  note  was  in  the  following  form : — 

Bought  of  Mr.  S.  Zagury,  of  Great  Prescott  Street,  289  bales  of  goat  skins 
from  Mogadore,  per  Commerce,  Capt.  John  Horswell,  containing  five  dozen  in 
each  bale,  at  the  rate  of  67s.  6(7.  per  dozen,  to  be  taken  as  they  now  lay,  with  all 
faults,  paid  for  by  good  bills  at  5  months. 

London,  27th  April,  1809. 
14  days  prompt. 

It  appeared  by  the  usage  of  trade  it  is  the  duty  of  the  seller  of  goat 
skins  by  bales,  in  this  manner,  to  count  them  over,  that  it  may  be  seen 
whether  each  bale  contains  the  number  specified  in  the  contract,  and 
that,  on  the  14th  of  May,  before  any  of  the  skins  in  question  had  been 
counted  over,  the  whole  were  destroyed  by  fire  at  the  wharf  where 
they  lay  at  the  time  of  the  sale. 

The  Attorney- General,  for  the  defendant,  contended,  on  the  au- 
thority of  Hanson  v.  Meyer,  6  East,  614,  and  Hinde  v.  Whitehouse,  7 
East,   558,   that  the   action   could  not  be   maintained.      Something 
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remained  to  be  done  by  the  vendor  to  ascertain  the  amount  of  the 
piice.  Till  the  enumeration  took  place,  it  was  impossible  to  say  for 
•  what  sum  the  bills  should  be  drawn.  The  plaintiff  had  not  shown, 
and  could  not  show,  that  he  had  a  right  to  draw  the  bills,  which  the 
defendant  reftised  to  accept.  Till  the  skins  were  counted,  therefore, 
they  remained  at  the  risk  of  the  seller,  and  he  must  submit  to  the  loss. 

Garrow,  contra,  argued  that  the  loss  must  fall  upon  the  person 
whose  property  the  goods  were ;  and  there  could  be  no  doubt  that 
from  the  moment  the  contract  was  signed,  the  property  of  the  goods 
vested  in  the  purchaser.  As  to  the  number  of  the  skins,  probable  evi- 
dence must  be  sufficient  in  this  as  in  other  cases.  It  would  be  for  the 
jury  to  say  whether  they  believed  that  there  were  five  dozen,  or  what 
smaller  number,  in  each  bale. 

Lord  ELLBNBOEOtrGH  was  of  opinion,  that  as  the  enumeration  of  the 
skins  was  necessary  to  ascertain  the  price,  this  was  an  act  for  the 
benefit  of  the  seller,  and  as  this  act  remained  to  be  done  by  him  when 
the  fire  happened,  there  was  not  a  complete  transfer  to  the  purchaser, 
and  the  skins  continued  at  the  seller's  risk.  The  number  of  skins 
actually  contained  in  the  289  bales  being  uncertain,  the  plaintiff  had 
failed  to  show  that  he  was  authorized  by  the  terms  of  the  contract  to 
draw  the  bills  which  the  defendants  had  refused  to  accept. 

Plaintiff  nonsuited} 


STONARD  V.  DUNKIN"  asd  Anothbe. 
At  Nisi  Prius,  coram  Lord  Ellenborough,  January  20,  1810. 

[Reported  in  2  Campbell,  344.] 

Teover  for  malt ;  the  question  being,  whether  the  plaintiff  or  the 
assignees  of  one  Knight  were  entitled  to  it. 

The  plaintiff  gave  in  evidence  an  order  from  Knight  to  the  defend- 
ants, who  are  warehousemen,  to  hold  the  malt  on  the  plaintiff's  account, 
a  written  acknowledgment  from  the  defendants  that  they  held  it  on 
the  plaintiff's  account,  and  that  he  had  advanced  £7,500  to  Knight, 
for  which  the  malt  was  to  be  a  security. 

'  The  plaintiff  afterwards  brought  an  action  on  the  same  contract  in  the  Court  of 
Common  Pleas,  which  was  tried  at  the  sittings  after  last  Hilary  term.  Sir  J.  Mans- 
field, C.  J.,  likewise  directed  a  nonsuit,  being  of  opinion  that  it  was  necessary  to  show 
the  number  of  skins ;  and  that,  without  this  evidence,  the  plaintiff  could  not  recover 
on  the  general  counts  for  goods  bargained  and  sold,  any  more  than  on  the  special 
counts  for  not  accepting  the  bills  of  exchange.  Vide  Kugg  v.  Minett,  11  East,  210 ; 
Phillimore  v.  Barry,  1  Campb.  813. 
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Garrow,  for  the  defendants,  contended,  that  the  malt,  notwithstand- 
ing, passed  under  the  commission  to  Knight's  assignees,  as,  from  the 
universal  usage  and  consent  of  the  trade  (which  he  undertook  to  prove),, 
remeasuring  was  necessary  to  a  transfer  of  property  in  articles  of  this 
nature,  and  the  bankruptcy  intervened  before  the  malt  in  question  was 
remeasured. 

LoED  Ellenboeough.  Whatever  the  rule  may  be  between  buyer 
and  seller,  it  is  clear  the  defendants  cannot  say  to  the  plaintiff,  "  the 
malt  is  not  yours,"  after  acknowledging  to  hold  it  on  his  account.  By 
so  doing  they  attorned  to  him;  and  I  should  entirely  overset  the 
security  of  mercantile  dealings  were  I  now  to  suffer  them  to  contest  his 
title.  Verdict  for  the  plaintiff . 


WITHERS  AND  Anothee  v.  LYSS  and  Othees. 
At  Nisi   Peius,    coram    Gibbs,   C.    J.,    June   24,  1815. 

[Reported  in  4  Campbell,  237.] 

Teovee  for  a  quantity  of  rosin. 

The  defendants,  Lyss  &  Co.,  in  September,  1812,  sold,  and  were  paid 
for  the  rosin  in  question,  which  was  then  in  their  warehouse,  to  Withers, 
&  Co.,  the  plaintiffs.  Not  having  immediate  occasion  for  the  rosin, 
the  plaintiffs  requested  that  it  might  be  kept  in  their  names  and  at 
their  disposal,  by  the  defendants,  which  was  accordingly  done.  On 
the  21st  September  the  same  ■  rosin  was  sold  by  the  plaintiffs  to  D. 
Bromer,  through  the  intervention  of  a  broker.  The  following  is  a  copy 
of  the  sale  note  :  — 

Messrs.  Withers  &  Co. 

I  have  this  day  sold  by  your  order,  and  for  your  account,  to  Mr.  D.  Bromer, 
30  tons  (more  or  less)  of  town  made  transparent  rosin,  in  matts,  at  13s.  9d.  per 
CTvt.,  with  customary  allowances,  payable  at  the  end  of  14  days,  by  acceptance,  at 
6  months'  date. 

On  the  same  day  the  plaintiffs  wrote  and  delivered  to  Bromer  a 
delivery  order  for  the  rosin,  in  the  following  words  :  — 

Messrs.  Lyss  &  Co. 

■Please  to  weigh  and  deliver  to  Mr.  D.  Bromer,  or  order,  our  transparent 
rosin,  in  matts  (about  30  tons,  more  or  less). 

Withers  &  Co. 

This  order  was  lodged  with  the  defendants  by  Bromer,  and  on  the 
6th  October  they  were  ready  to  Aveigh  and  deliver  the  rosin  to  him,  but 
he  never  sent  any  person  to  see  it  weighed.    In  consequence,  it  never 
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was  weighed,  and  it  has  ever  since  remained  in  the  defendants'  ware- 
house. 

On  the  17th  of  October  Bromer  stopped  payment,  and  on  the  19th 
of  the  same  month  the  defendants  received  a  written  countermand  of 
the  order  to  deliver  the  rosin  to  him,  with  notice  to  hold  it  on  the 
plaintiif 's  account.  A  commission  of  bankruptcy  issued  against  Bromer 
on  the  2d  of  November. 

There  was  afterwards  a  demand  and  refusal  to  deliver  up  the  rosin 
to  the  plaintiffs. 

Vaughan,  Serjt.,  for  the  plaintiffs,  contended,  th.at  till  the  rosin  was 
weighed  the  delivery  to  Bromer  was  not  complete,  and  the  right  to 
stop  in  transitu  subsisted  upon  his  insolvency. 

Shepherd,  S.  G.,  contra,  distinguished  the  present  from  the  cases 
lately  decided  upon  this  subject  by  this  circumstance,  that  here  the  whole 
of  the  rosin  was  sold  to  Bromer.  It  was  a  sale  to  him  of  a  specific 
parcel  of  rosin,  and  no  question  about  the  identity  of  the  subject- 
matter  sold  could  arise.  Therefore,  upon  the  lodging  of  the  delivery 
order  with  the  defendants  they  became  his  agents,  and  held  the  article 
on  his  account.  Suppose  the  rosin  had  been  sent  home  to  Bromer's 
own  warehouse,  without  being  weighed,  there  can  be  no  doubt  that  the 
delivery  would  have  been  complete.  But^what  difference  can  it  make 
that  it  remained  at  the  warehouse  of  his  agents,  for  which  he  was 
paying  rent.  That  part  of  the  defendants'  warehouse,  in  which  the 
rosin  lay,  was  his  as  much  as  if  the  whole  had  been  demised  to  him. 
On  the  statute  of  James,  likewise,  he  argued  that  the  goods  would  pass 
to  the  assignees  of  Bromer, 

GiBBS,  C.  J.  Here  something  was  still  to  be  done  to  ascertain  the 
price  of  the  commodity.  The  rosin  was  sold  at  13s.  ^d.  per  cwt.,  and 
the  quantity  was  uncertain.  Therefore,  till  it  was  weighed,  the  bill  of 
exchange  by  which  payment  was  to  be  made  could  not  be  drawn. 
That  being  so,  according  to  the  decisions  both  of  this  court  and  the 
Court  of  King's  Bench,  the  delivery  was  not  complete,  and  the  right  to 
stop  in  transitu  subsisted.  I  think  it  makes  no  difference  that  the 
whole  of  the  rosin  was  sold.  The  principle,  I  take  to  be,  that  while 
any  thing  remains  to  be  done  to  ascertain  the  price,  the  possession  is 
not  considered  as  transferred  to  the  purchaser.  Had  the  rosin  been 
burnt  in  the  defendants'  warehouse  without  being  weighed,  how  could 
payment  have  been  made  according  to  the  terms  of  the  contract  ?  If 
nothing  remains  to  be  done  to  ascertain  the  price,  I  allow  that  a  de- 
livery order  lodged  with  the  warehousman  is  a  sufficient  transfer  of  the 
possession,  although  no  entry  for  that  purpose  be  made  in  his  books. 
The  order  here  is,  "  weigh  and  deliver."  There  could  be  no  delivery 
under  it  without  weighing,  and  the  goods  never  were  delivered  to 
Bromer.  The  statute  of  James  depends  on  the  previous  question,  for 
if  they  were  never  delivered  to  him  they  could  not  be  in  his  order  and 
disposition.  Yer  diet  for  the  plaintiffs. 
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HA  WES   AND   Another  v.  WATSON   and   Anothee. 
In  the  King's  Bench,  January  28,  1824. 

[Reported  in  2  Barnewall  Sf  Cresswell,  540.] 

Teovee  for  a  quantity  of  tallow.     Plea,  not  guilty. 

At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  after 
Michaelmas  term,  the  following  facts  were  proved  for  the  plaintiffs. 
The  plaintiffs  on  the  25th  of  September,  1823,  purchased  by  contract, 
of  Messrs.  Moberly  &  Bell,  300  casks  of  tallow  at  40s.  per  cwt.  On 
the  27th  of  September,  in  part  execution  of  their  contract,  Moberly  & 
Bell  sent  to  the  plaintiffs  the  following  transfer  note,  signed  by  the 
defendants,  who  were  wharfingers  :  — 

Messrs.  J.  &  B.  Hawes,  —  We  haTe  this  day  transferred  to  your  account  (by 
virtue  of  an  order  from  Messrs.  Moberly  &  Bell),  100  casks  tallow,  ex  Matilda, 
with  charges  from  October  10,  1823.     H.  &  M.     100  casks. 

The  plaintiffs  then  gave  Moberly  &  Bell  their  acceptance  for  2880/., 
the  price  of  the  tallow,  which  was  duly  paid,  and  afterwards  sold  21 
casks  of  this  tallow,  which  the  defendants  delivered,  pursuant  to  their 
order.  Moberly  &  Bell  stopped  payment  on  the  11th  October,  and 
on  the  14th  the  defendants  received  notice  from  Raikes  &  Co.,  the 
original  vendors  of  the  tallow,  not  to  deliver  the  remaining  casks  to 
Moberly  &  Bell,  or  their  order;  and  the  defendants  in  consequence, 
refused  to  deliver  the  remainder  of  the  tallow  to  the  plaintiffs,  upon 
their  demanding  the  same.  On  the  part  of  the  defendants  it  was 
proved,  that  Moberly  &  Bell,  on  the  2(3th  September,  had  purchased 
of  Raikes  &  Co.  100  casks  of  tallow  (the  same  that  were  afterwards 
sold  to  the  plaintiffs)  landed  out  of  the  Matilda,  lying  at  Wat- 
son's wharf,  at  21.  Is.  per  cwt.  to  be  paid  for  in  money,  allowing  2i 
per  cent  discount,  and  fourteen  days  for  delivery ;  and  on  the  same 
day  Raikes  &  Co.  gave  a  written  order  upon  the  defendants  to  weigh, 
deliver,  transfer,  or  rehouse  the  tallow.  Moberly  &  Bell  had  not  paid 
for  the  same,  nor  had  it  been  weighed  subsequently  to  this  order. 
Upon  these  facts  it  was  contended  at  the  trial,  on  the  part  of  the 
defendants,  that  they  were  not  bound  to  deliver  to  the  plaintiffs  the 
remaining  seventy-nine  casks  of  tallow,  inasmuch  as  Raikes  &  Co.  had, 
as  between  them  and  Moberly  &  Bell,  a  right  to  stop  them  in  transitu, 
the  delivery  to  Moberly  &  Bell  not  being  perfect,  inasmuch  as  the 
tallow  had  not  been  weighed.  The  Lord  Chief  Justice,  however,  was 
of  opinion  that  whatever  the  question  might  be  as  between  buyer  and 
seller,  the  defendants  having,  by  their  note  of  the  27th  of  September, 
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acknowledged  that  they  held  the  tallow  on  account  of  the  plaintiffs, 
could  not  now  dispute  their  title  ;  and  the  plaintiffs  had  a  verdict. 

The  Attorney-  General  now  moved  for  a  new  trial,  upon  the  ground 
taken  at  the  trial.  Hanson  v.  Meyer,^  is  an  authority  to  shew,  that  the 
absolute  property  in  the  tallow  would  not  vest  in  Moberly  &  Bell,  the 
first  vendee,  until  it  was  weighed.  The  contract  in  that  case  was  in 
terms  simUar  to  the  contract  made  between  the  original  vendors  and 
Moberly  &  Bell.  The  weighing  must  precede  the  delivery,  in  order 
that  the  price  may  be  ascertained.  In  that  case  too,  part  of  the  goods 
had  been  weighed  and  delivered,  yet  it  was  held  that  the  vendor 
might  retain  the  remainder,  which  continued  unweighed  in  his  posses- 
sion; and  Shepley  v.  Davis  ^  is  also  an  authority  to  the  same  effect. 

Abbott,  C.  J.  The  plaintiffs,  in  this  case,  paid  their  money  upon 
the  faith  of  the  transfer  note,  signed  by  the  defendants,  by  which  they 
acknowledged  that  they  held  the  tallow  as  their  agents.  If  we  were 
now  to  hold,  that,  notwithstanding  that  acknowledgment  and  that 
payment,  the  plaintiffs  are  not  entitled  to  recover,  we  should  enable 
the  defendants  to  cause  an  innocent  man  to  lose  his  money.  To  hold 
that  the  doctrine  of  stoppage  in  transitu  applied  to  such  a  case  as  the 
present,  would  have  the  effect  of  putting  an  end  to  a  very  large  por- 
tion of  the  commerce  of  the  city  of  London. 

Batlet,  J.  This  appears  to  me  very  different  from  the  ordinary 
case  of  vendor  and  vendee.  In  such  cases,  justice  requires  that  the 
vendee  shall  not  have  the  goods  unless  he  pays  the  price.  K  he  can- 
not pay  the  price,  the  vendor  ought  to  have  his  goods  back ;  but  if  the 
question  arises,  not  between  the  original  vendor  and  the  original  ven- 
dee, but  between  the  original  vendor  and  a  purchaser  from  the  vendee, 
that  purchaser  having  paid  the  full  price  for  the  goods,  what  is  the 
honesty  and  justice  and  equity  of  the  case  ?  Surely,  that  the  vendee 
who  has  paid  the  price,  shall  be  entitled  to  the  possession  of  the  goods. 
I  am  of  opinion,  that  when  Messrs.  Raikes  &  Co.  signed  the  order  to 
transfer,  weigh,  and  deliver,  that,  according  to  the  settled  course  and 
usage  of  trade,  enabled  Moberly  &  Bell  to  sell  the  goods  again. 
There  are  many  cases  in  which  it  has  been  held,  that  if  the  first  ven- 
dor does  any  thing  which  can  be  considered  as  sanctioning  the  sale  by 
his  vendee,  that  destroys  all  right  of  the  former  to  stop  in  transitu. 
Stoveld  V.  Hughes,'  Harman  v.  Anderson.^ 

HoLEOYD,  J.  I  think  ^that  the  note  given  by  the  defendants  makes 
an  end  of  the  present  question.  When  that  note  was  given,  the  tal- 
low became  the  property  of  the  plaintiffs,  and  is  to  be  considered  from 
that  time  as  kept  by  the  defendants  as  the  agents  of  the  plaintiffs,  and 
the  latter  were  to  be  liable  from  the  10th  October  for  all  charges. 

1  6  East,  614.  2  5  Taunt.  617. 

3  14  East,  308.  <  2  Campb.  243. 
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This  case  is  very  diiferent  from  that  of  Hanson  v.  Meyer.  There, 
there  was  a  sale  of  all  the  vendor's  starch  (the  quantity  not  being 
ascertained)  at  61  per  cwt.  The  order  was  to  weigh  and  deliver  all 
the  vendor's  starch,  and  a  part  having  been  weighed  and  delivered, 
but  not  the  residue,  the  main  question  before  the  court  was,  whether 
the  weighing  and  delivery  of  part  did  or  did  not  in  point  of  law 
operate  as  a  transfer  of  the  property  as  to  the  whole.  The  court  held, 
rightly,  that  it  did  not,  because  there  the  price  of  the  whole  which  was 
to  be  paid  for  by  bills  could  not  be  ascertained  before  it  was  weighed. 
The  delivery  of  part,  therefore,  was  not  a  delivery  of  the  whole,  but 
the  order  was  complied  with  only  as  to  the  j)art  which  was  weighed 
and  delivered,  and  the  property  in  the  residue  remained  unchanged 
until  something  further  was  done.  It  was  not  a  delivery  of  part  for 
the  whole,  and  therefore  it  did  not  operate  in  law  as  a  delivery  of  the 
whole  so  as  to  devest  the  vendor  of  his  right  to  stop  in  transitu;  but  here, 
the  wharfingers,  upon  the  receipt  of  the  order  directing  them  to  weigh 
and  deliver,  sent  an  acknowledgment  that  they,  the  wharfingers,  had 
transferred  the  goods  to  the  vendees,  and  that  they  would  be  consid- 
ered as  subject  to  charges  from  a  certain  period.  I  think,  therefore, 
that  the  whai-finger  then  held  the  tallow  as  the  goods  of  the  plaintiffs 
and  as  their  agents,  although  there  was  not  any  actual  weighing  of 
them  ;  and  that  the  plaintiffs  were  then  in  possession  by  the  defendants 
as  their  agents,  they  having  acknowledged  themselves  as  such  by  their 
note.  For  these  reasons  I  am  of  opinion  that  the  plaintiffs  are  en- 
titled to  recover. 

Best,  J.  I  am  also  of  opinion  that  the  acknowledgment  which  has 
been  given  in  evidence  puts  an  end  to  all  question  in  this  case.  .  .  ^ 
It  appears  to  me,  too,  that  if  we  consider  the  principle  upon  which  the 
right  of  stoppage  in  transitu  is  founded,  it  cannot  extend  to  such  a 
case  as  the  present.  The  vendee  has  the  legal  right  to  the  goods  the 
moment  the  contract  is  executed,  but  there  still  exists  in  the  vendor 
an  equitable  right  to  stop  them  in  transitu,  which  he  may  exercise  at 
any  time  before  the  goods  get  actually  into  the  possession  of  the  ven- 
dee, provided  the  exercise  of  that  right  does  not  interfere  with  the 
rights  of  third  persons.  Now  it  appears  to  me  impossible  that  it  can 
be  exercised  in  this  case  without  disturbing  the  rights  of  third  persons, 
for  the  property  has  not  only  been  transferred  to  the  purchaser  in  the 
books  of  the  wharfingers,  but  there  has  been  an  acknowledgment  by 
them  that  they  hold  it  for  the  purchaser,  who  has  paid  the  price  of  it. 
It  has  been  said  that  there  has  been  no  change  of  property.  If  there 
has  not,  I  do  not  see  how  there  can  be  any  until  the  tallow  is  actuaUy 
melted  down  and  converted  into  candles.     If  the  argument  on  the  part 

1  The  learned  judge  here  stated  the  cases  of  Harman  v.  Anderson,  2  Campb.  243, 
and  Stonard  v.  Dunkin,  id.  344.  — Eb. 
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of  the  defendants  be  valid,  the  vendor,  if  he  is  not  fully  paid,  has  a 
right,  if  the  goods  are  not  ■weighed,  to  stop  in  transitu,  even  though 
they  have  passed  through  the  hands  of  a  hundred  different  purchasers 
and  been  paid  for  by  all  except  the  first.  It  appears  to  me  that  we  should 
disturb  an  estabUshed  principle  if  we  held  that  this  could  be  done  in 
such  a  case  as  the  present.  I  think  the  right  of  stoppage  in  transitu  is 
an  equitable  right,  to  be  exercised  by  the  vendor  only  when  it  can  be 
done  without  disturbing  the  rights  of  third  persons.  Here,  that  can- 
not he  done,  and  therefore  I  think  that  Raikes  &  Co.  had  not  any  right 
to  stop  in  transitu,  and  that  the  plaintiffs  are  therefore  entitled  to 
recover.  Rule  cUscharged. 


HENRY  SIMMONS  v.  HEZEKIAH  SWIFT. 

In  the  King's  Bench,  Teinity  Term,  1826. 

[Reported  in  5  Barnewatt  ^  Cresswell,  857.] 

Indebitatus  assumpsit  for  bark  sold  and  delivered ;  the  usual  money 
counts,  and  a  count  upon  an  account  stated.  At  the  trial  before  Little- 
dale,  J.,  at  the  spring  assizes  for  the  county  of  Monmouth,  1826,  the 
jury  found  a  verdict  for  the  plaintiff  for  the  sum  of  £106  3«.  Sd.,  sub- 
ject to  the  opinion  of  this  court  upon  the  following  case  :  The  plain- 
tiff and  defendant  were  both  dealers  in  timber  and  bark,  the  plaintiff 
residing  at  Whitebrook  in  Monmouthshire,  and  the  defendant  in  the 
town  of  Monmouth.  Previously  to  the  23d  of  October,  1824,  the 
plaintiff  was  possessed  of  a  quantity  of  oak  bark,  which  was  stacked 
at  a  place  called  Redbrook,  on  the  banks  of  the  river  Wye,  about  two 
miles  below  the  town  of  Monmouth,  and  which,  in  July  preceding, 
weighed  twenty  tons.  Upon  the  23d  of  October,  the  following  agree- 
ment for  the  sale  of  the  said  bark  was  signed  by  the  plaintiff  and  the 
defendant.  "  I  have  this  day  sold  the  bark  stacked  at  Redbrook,  at 
£9  5s.  per  ton  of  twenty-one  hundred-weight,  to  Hezekiah  Swift, 
which  he  agrees  to  take,  and  pay  for  it  on  the  30th  of  November." 

It  was  afterwards  verbally  agreed  between  the  parties,  that  one 
WilUam  Simmons,  a  brother  of  the  plaintiff,  should  see  the  bark 
weighed  on  behalf  of  the  plaintiff,  and  one  James  Diggett  should  see 
it  weighed  on  behalf  of  the  defendant.  Within  five  days  after  the 
signing  of  this  agreement,  the  defendant  sent  several  of  his  barges  and 
his  servants  to  Redbrook,  and  took  a  quantity  of  the  bark,  amounting 
to  8  tons  14  cwt.  He  sent  for  William  Simmons  who  was  at  work  in 
a  wood  near  to  Redbrook,  to  see  the  bark  weighed  on  behalf  of  his 
brother,  which  William  Simmons  accordingly  did,  and  was  paid  for  his 
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trouble  by  his  brother's  wife.  William  Simmons  said  he  was  not 
directed  by  his  brother  to  see  the  bark  weighed,  and  did  not  know  that 
it  had  been  sold  until  he  was  fetched  from  the  wood  by  the  defend- 
ant's messenger.  James  Diggett  attended  the  weighing  on  the  part  of 
the  defendant.  The  bark  so  taken  by  the  defendant  was  carried  by 
his  barges  down  the  river  Wye  to  Chepstow.  The  remainder  of  the 
stack  was  covered  with  a  tarpaulin  belonging  to  the  defendant,  but 
which  tarpaulin  had  been  upon  the  premises  at  Redbrook,  having  been 
lent  by  the  defendant  for  that  pui-pose  to  the  person  who  sold  the  bark 
to  the  plaintiff ;  and  had  been  used  to  cover  a  part  of  the  stack  before 
the  signing  of  the  agreement  by  the  plaintiff  and  defendant.  About 
eight  or  nine  days  after  part  of  the  bark  had  been  so  removed  by  the 
defendant,  a  Mr.  James  Madley,  upon  whose  premises  at  Redbrook  the 
bark  was  stacked,  met  the  defendant,  and  asked  him  when  he  intended 
to  take  the  remainder  of  the  bark  away,  as  it  was  stacked  over  part  of 
a  saw-pit  which  he,  Madley,  wanted  to  use ;  the  defendant  answered 
that  he  should  have  it  taken  away  in  a  few  days.  The  defendant  did 
not  at  any  time  take  away  the  remainder  of  the  bark,  nor  was  it 
weighed.  Towards  the  latter  end  of  November  there  was  an  extraor- 
dinary flood,  which  overflowed  the  banks  of  the  river  Wye,  and  rose 
nearly  to  the  height  of  five  feet  around  the  remainder  of  the  stack  of 
bark,  and  did  it  very  considerable  injury.  There  was  sufiicient  time 
for  the  defendant  to  have  removed  the  whole  of  the  bark  before  the 
flood  happened.  The  defendant  was  seen  examining  the  remainder  of 
the  bark  after  it  had  been  injured  by  the  flood,  and  the  tarpaulin  before 
mentioned  remained  upon  the  bark  until  the  28th  of  January,  1825, 
when  it  was  removed  by  some  of  the  defendant's  servants  who  were 
passing  up  the  river  in  a  barge.  On  the  fourth  day  of  December,  1824, 
the  plaintiff  called  at  the  defendant's  counting-house,  and  the  defend- 
ant said  he  was  ready  to  pay  for  the  bark  which  had  been  removed, 
viz.,  8  tons  14  cwt.,  and  by  the  plaintiff's  direction  an  account  was 
made  out  of  the  bark  which  the  defendant  had  taken  away  as  afore- 
said, and  the  defendant  paid  the  amount  by  a  check,  which  was  duly 
honored.  The  plaintiff  signed  the  account  as  settled,  but  at  the  same 
time  said  that  no  advantage  should  be  taken  of  his  so  doing,  and 
required  the  defendant  to  take  and  paj-  for  the  rest  of  the  bark  which 
he  reftised  to  do.  Bark  is  an  article  which  varies  very  considerably  in 
weight  according  as  the  air  is  moist  or  dry,  and  according  to  the  sea- 
son of  the  year.  The  question  at  the  trial  was,  whether  the  plaintifi 
was  entitled  to  recover  in  this  action  for  the  bark  which  remained 
standing  at  Redbrook.  According  to  the  weight  of  the  bark  in  July 
preceding,  a  quantity  remained  which,  at  the  price  mentioned  in  the 
agreement  of  23d  of  October,  1824,  amounted  to.  the  sum  of  £106  5s. 
8c?.,  for  which  the  verdict  was  taken. 

Oldncdl  Eussell,  for  the  plaintiff.    The  property  in  the  bark  vested  in 


8KCT.  II.]  SIMMONS  V.   SWIFT.  661 

the  defendant  as  soon  as  the  contract  was  made,  and  the  subsequent 
delivery  of  a  part  was  in  law  a  delivery  of  the  whole.  Sluhey  v.  Hey- 
ward,^  Hammond  «., Anderson.''  The  case  of  Hanson  «.  Meyer '  will 
be  relied  on  to  shew  that  the  property  had  not  vested ;  but  there 
something  remained  to  be  done  by  the  vendor ;  it  was  part  of  the  con- 
tract that  the  goods  sold  should  be  weighed  before  they  were  deliv- 
ered. Upon  the  facts  found  in  this  case  no  act  remained  to  be  done  by 
the  vendor.  The  contract  was  for  an  absolute  sale,  the  purchaser  was 
to  take  the  bark  and  pay  for  it  on  a  day  specified ;  and  it  was  not  made 
a  condition  that  the  bark  should  be  previously  weighed.  The  pur- 
chaser was  at  liberty  to  take  the  bark  immediately,  and  in  fact  did  take 
a  part.  Since  the  decision  of  Hanson  v.  Meyer  several  cases  somewhat 
similar  have  occurred,  in  which  it  was  held  that  goods  contracted  for 
had  not  vested  in  the  purchaser,  Rugg  v.  Minett,*  Wallace  v.  Breeds,^ 
Austen  v.  Craven,'  White  v.  Wilks,'  Busk  v.  Davis,*  Shepley  v.  Davis ;  ° 
but  in  each  of  them  it  was  made  necessary,  either  by  express  contract 
or  by  the  usage  of  trade,  that  some  further  act  should  be  done  by  the 
vendor  before  the  goods  were  transferred  to  the  purchaser.  [Batlet, 
J.  When  did  the  delivery  in  this  case  take  place  ?  ]  As  soon  as  the 
vendee  took  away  a  part  of  the  goods.  In  2  Bl.  Com.  448,  it  is  said : 
"  As  soon  as  the  bargain  is  struck  the  property  of  the  goods  is  trans- 
ferred to  the  vendee,  and  that  of  the  price  to  the  vendor,  but  the  ven- 
dee cannot  take  the  goods  until  he  tenders  the  price  agreed  on." 
[HoLKOTD,  J.  The  declaration  is  for  goods  sold  and  delivered,  not  for 
goods  bargained  and  sold.]  If  the  property  vested  in  the  defendant, 
then  a  delivery  of  part  was  clearly  a  delivery  of  the  whole. 

Campbell,  contra.  This  action  for  goods  sold  and  delivered  cannot 
be  maintained  unless  the  plaintiff  makes  out  not  only  that  the  prop- 
erty in  the  whole  of  the  bark  vested  in  the  defendant,  but  also  that 
the  whole  was  delivered.  He  must  show  that  he  had  divested  himself 
of  all  lien  upon  the  bark,  and  that  the  defendant  might  have  main- 
tained trover  for  it  without  paying  or  offering  to  pay  the  price.  Goodall 
V.  Skelton.i"  This  case  is  directly  within  the  authority  of  Hanson  v. 
Meyer ;  the  bark  was  sold  at  a  certain  sum  per  ton,  it  was  therefore 
necessary  to  weigh  it  in  order  to  ascertain  the  price.  Weighing,  then, 
was  made  necessary  by  the  contract,  and  it  was  an  act  to  be  done  by 
the  vendor.  If  weighing  was  to  precede  the  delivery,  the  bark,  until 
weighed,  remained  in  the  possession  of  the  vendor,  and  the  vendee 
could  have  no  right  to  weigh  it,  but  was  bound  to  call  upon  the  vendor 
to  do  it.  The  authority  of  Hanson  v.  Meyer  has  never  been  called  in 
question;  it  is  therefore  sufficient  for  the  decision  of  this  case;   it 

'  2  H.  Bl.  504.  2  1  N.  R.  69.  '  6  East,  614. 

*  11  East,  216.  6  13  East,  522.  «  4  Taunt.  644. 

'  5  Taunt.  176.  e  2  M.  &  S.  397.  ^  6  Taunt.  617. 
1°  2  H.  Bl.  316. 
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proves  that  the  property  never  vested  in  the  defendant,  and  if  it  had 
vested  still  there  was  no  delivery. 

Batley,  J.  Two  questions  are  involved  in  this  case  :  first,  whether 
the  property  in  the  bark  was  vested  in  the  defendant,  so  as  to  throw 
all  risks  upon  him;  secondly,  whether  there  had  been  such  a  delivery  of 
the  bark  as  would  support  this  form  of  action.  It  is  not,  perhaps,  nec- 
essary to  give  any  opinion  upon  the  first  point,  but  I  think  it  right  to  do 
so,  as  it  is  most  satisfactory  to  determine  the  case  upon  the  main 
ground  taken  in  argument.  I  think  that  the  property  did  not  vest  in 
the  defendant  so  as  to  make  him  liable  to  bear  the  loss  which  has 
occurred.  Generally  speaking,  where  a  bargain  is  made  for  the  pur- 
chase of  goods,  and  nothing  is  said  about  payment  or  delivery,  the 
property  passes  immediately,  so  as  to  cast  upon  the  purchaser  all  future 
risk,  if  nothing  further  remains  to  be  done  to  the  goods ;  although  he 
cannot  take  them  away  without  paying  the  price.  If  any  thing  remains 
to  be  done  on  the  part  of  the  seller,  until  that  is  done  the  property  is 
not  changed.  In  Rugg  v.  Minett  and  Wallace  v.  Breeds,  the  thing 
which  remained  to  be  done  was  to  vary  the  natvire  or  quantity  of  the 
commodity  before  delivery ;  that  was  to  be  done  by  the  seller.  In 
other  cases  the  thing  sold  was  to  be  separated  from  a  larger  quantity 
of  the  same  commodity.  This  case  was  different ;  the  subject-matter 
of  the  sale  was  clearly  ascertained.  The  defendant  agreed  to  buy  the 
bark  stacked  at  Redbrook,  meaning  of  course  all  the  bark  stacked 
there ;  but  it  was  to  be  paid  for  at  a  certain  price  per  ton.  The  bar- 
gain does  not  specify  tlie  mode  in  which  the  weight  was  to  be  ascer- 
tained, but  it  was  necessary  that  it  should  be  ascertained  before  the 
price  could  be  calculated,  and  the  concurrence  of  the  seller  in  the  act 
of  weighing  was  necessary.  He  might  insist  upon  keeping  possession 
until  the  bark  had  been  weighed.  If  he  was  anxious  to  get  rid  of  the 
liability  to  accidental  loss,  he  might  give  notice  to  the  buyer  that  he 
should  at  a  certain  time  weigh  the  bark,  but  until  that  act  was  done  it 
remained  at  his  risk.  In  Hanson  v.  Meyer,  weighing  was  the  only 
thing  that  remained  to  be  done ;  there  was  not  any  express  stipulation 
in  the  contract  that  the  starch  (the  subject-matter  of  that  contract) 
should  be  -weighed  ;  that  was  introduced  in  the  delivery  order,  but  the 
nature  of  the  contract  made  it  necessary.  So  here  the  contract  made 
weighing  necessav}',  for  without  that  the  price  could  not  be  ascertained. 
Suppose  the  plaintiff  had  declared  specially  upon  this  contract,  he  must 
have  alleged  and  proved  that  he  sold  the  bark  at  a  certain  sumperton, 
that  it  weighed  so  many  tons,  and  that  the  price  in  the  whole  amounted 
to  such  a  certain  sum.  The  case  of  Hanson  v.  Meyer  difiers  from  this 
in  one  particular ;  viz.,  that  the  assignees  of  the  vendee  who  had  be- 
come bankrupt  were  seeking  to  recover  the  goods  sold ;  but  the  lan- 
guage of  Lord  Ellenborough  as  to  the  necessity  of  weighing  in  order 
to  ascertain  the  price  before  the  property  could  be  changed  is  applica- 
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bleto  the  present  case,  and  decides  it.  I  therefore  think  that  the  bark 
which  remained  un weighed  at  the  time  of  the  loss  was  at  the  risk  of  the 
seller ;  and  even  if  the  property  had  vested  in  the  defendant,  I  should 
have  thought  that  it  had  not  been  delivered,  and  consequently  that  the 
price  could  not  be  recovered  on  a  count  for  goods  sold  and  delivered. 

HoLKOTD,  J.  I  also  think  that  the  plaintiff  cannot  recover.  By  a 
contract  for  the  sale  of  specific  goods,  it  is  true,  as  a  general  position, 
that  the  property  is  changed,  although  the  seller  has  a  lien  for  the 
price,  unless  the  contract  is  for  a  sale  upon  credit ;  then  the  goods  re- 
main at  the  risk  of  the  buyer.  But  Hanson  v.  Meyer  is  a  direct 
authority,  that  in  such  cases  as  the  present  the  seller  does  not  part  with 
the  goods  until  the  weighing  has  been  accomplished.  Secondly,  I  think 
that  the  bark  was  not  delivered.  If  there  was  a  delivery  the  seller 
could  have  no  lien  for  the  price,  even  if  the  contract  did  not  make  the 
bark  deliverable  until  the  30th  of  November ;  there  was  neither  a  per- 
formance of  the  weighing  nor  an  offer  to  perform  it. 

LiTTLEDALE,  J.  I  entertain  some  doubt  whether  the  property  did 
not  pass  by  this  contract ;  and  that  doubt,  as  it  seems  to  me,  is  not  in- 
consistent with  the  decision  in  Hanson  v.  Meyer.  The  question  there 
was,  whether  the  assignees  of  the  purchaser  had  a  right  to  call  for  a 
dehvery  of  the  goods  sold.  Lord  Ellenborough  said,  payment  of  the 
price  and  the  weighing  of  the  goods  necessarily  preceded  the  absolute 
vesting  of  the  property ;  which  expression  I  take  to  have  been  used 
with  reference  to  the  then  question,  viz.,  whether  the  property  had  so 
vested  in  the  purchaser  as  to  entitle  his  assignees  to  claim  the  deliv- 
ery. So  in  this  case,  although  the  property  might  vest  in  the  pur- 
chaser, it  would  not  follow  that  he  could  enforce  a  delivery  until  the 
weight  of  the  bark  had  been  ascertained  and  the  price  paid.  Here 
there  was  not  a  delivery  in  fact,  nor  was  the  delivery  of  part  a  con- 
structive delivery  of  the  whole.  This  differs  from  the  cases  of  lien 
or  stoppage  in  transitu,  in  which  it  may  be  considered,  that  a  delivery 
of  part  is  in  the  nature  of  a  waiver  of  the  lien,  or  right  to  stop  in  tran- 
situ. I  think  further  that  an  action  for  goods  bargained  and  sold 
would  not  lie  merely  because  the  property  passed.  The  mere  bargain 
would  not  suffice,  because  no  specific  price  was  fixed ;  nor  could  the 
plaintiff  recover  on  a  quantum  valebat,  for  the  contract  was  to  pay 
by  weight ;  and  therefore,  until  the  commodity  was  weighed,  there 
would  be  nothing  to  guide  the  jury  in  the  amount  of  damages  to  be 
given.  The  seller  was  at  all  events  bound  to  offer  to  weigh  the  bark, 
but  he  never  did  so.     For  these  reasons  I  think  he  cannot  recover. 

Postea  to  the  defendant. 


LAIDLER   V.    BUBLINSON.  [CHAP.  11. 

LAIDLER  V.  BURLmSON. 

In  the  Exchequer,  Easter  Term,  1837. 

[Reported  in  2  Meeson  ^  Webby,  602.] 

Teovee  for  one-fourth  part  of  a  ship.  The  defendant  pleaded,  first, 
not  guilty ;  secondly,  that  the  plaintiff  was  not  possessed  as  of  his  own 
property  of  the  said  one-fourth  part  of  the  ship ;  and  thirdly,  that  before 
the  supposed  conversion,  one  James  Laing  became  a  bankrupt,  and  the 
defendant  was  appointed  his  assignee,  and  that  at  the  time  of  the 
bankruptcy  the  ship  was  in  the  possession,  order,  and  disposition  of 
him,  the  said  James  Laing,  as  reputed  owner,  by  consent  of  the  true 
owner.  Upon  the  two  first  pleas,  the  plaintiff  took  issue,  and  to  the 
last  plea  he  replied,  that  the  said  ship  was  not  by  the  consent  and  per- 
mission of  the  plaintiff,  as  true  owner  thereof,  in  the  possession,  order, 
or  disposition  of  the  said  James  Laing  as  reputed  owner ;  and  upon  this 
also  issue  was  joined.  At  the  trial  at  the  Spring  Assizes  for  Northum- 
berland, 1836,  before  Lord  Denman,  C.  J.,  a  verdict  was  found  for  the 
plaintiff  for  £200,  subject  to  the  opinion  of  this  court  upon  the  fol- 
fowing  case :  — 

In  the  year  1833,  and  until  the  time  of  his  bankruptcy,  James  Laing 
carried  on  business  as  a  ship-builder  at  Middlesborough,  in  the  county  of 
York.  An  agreement  signed  by  James  Laing  and  the  plaintiff,  and 
the  other  parties  whose  names  purport  to  be  thereunto  signed,  was 
produced  in  evidence  at  the  trial,  which  was  as  follows :  — 

Middlesborough,  June  10, 1633. 
Particulars  of  build  and  description  of  a  new  ship  now  about  one-third  built,  in 
the  yard  of  James  Laing.  Length  of  keel  aground,  75  ft.  6  in. ;  rake  forward, 
7  ft. ;  rake  of  post,  1  ft.  6  in. ;  extreme  breadth,  24  ft.  4  in. ;  depth  of  hold,  13  ft. 
4  in. ;  and  will  admeasure  200  tons  register,  and  carry  14  keels  of  coals  at  12  ft. 
9  in.  water.  Keelfiners,  Eng.  elm  forward,  and  aft,  Am. ;  in  midships,  frame  all 
Eng. ;  also  stern,  sternpost,  and  hooks  ;  floors,  lOJ  to  11  in.,  sided  and  moulded 
first  futtocks,  8i  by  9  ;  second  ditto,  74  by  8  ;  top  timbers,  7  by  6  at  the  wales, 
and  4  in.  top  height ;  keelsons,  Am.  oak ;  outside  plank  below  the  light  marks, 
Am.  elm,  birch,  or  Engl,  beech,  2i  in.  in  the  flat;  three  strakes  of  4  in.  in  each 
bilge,  and  two  strakes  of  3  in.  and  2i  upwards ;  from  thence  3  in.  oak  to  the 
wales ;  the  wales  three  strakes  of  4  in.,  two  black  strakes  3  in.  and  2|,  top-sides 
24  in. ;  paint  strake  and  covering  boards  3  in. ;  water  ways  4  in. ;  all  oak  decks ; 
3  in.  red  pine  ceiling ;  one  strake  of  3  in.  next  the  keelson ;  part  of  floor  2|  in. ; 
three  strakes  of  34  in.  in  the  bilge,  from  thence  24  in.  in  the  midships,  and  2  in. 
the«nds;  two  strakes  of  3  in.  beam  clamps,  4  in.  stringer  .above  the  H  B.  and 
ceiling,  between  decks  2  in.  and  one  strake  of  3  in.  deck  beam  clamp.  To  have 
11  H  beams  and  15  deck  beams,  fastened  with  wood  or  iron  lodging  knees;  to 
have  five  hooks  forward,  and  have  sufficient  coaming,  windlass,  bits,  catheads, 
rudder,  capstern,  boats,  checkers,  hatches,  bulkheads,  and  the  hull  to  be  com- 
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pleted  in  every  respect  with  carpentry,  joiner,  blacksmith,  turner,  painter,  and 
plumber  work,  long-boat  and  skiff,  and  to  be  fitted  out  with  all  spars,  masts, 
cordage,  chains,  anchors,  cooper  stores,  and  every  other  stores  sufficient  and  as 
usual  in  the  coal  trade,  and  ready  to  take  in  a  cargo  of  coals  without  any  extra 
whatever,  and  to  be  launched  in  the  early  part  of  September  next.  Two  chain 
cables  eighty-five  fathoms  each,  one  chain  hawser  sixty  fathoms,  hempen  tow-line 
and  two  warps,  a  spare  topsail,  foresail,  and  fore-topmost  staysail ;  the  paint- 
strakes  to  be  English  oak ;  for  the  sum  of  1760Z,  and  payment  as  follows,  oppo- 
site to  each  respective  name. 

This  agreement  was  signed  by  James  Laing,  and  after  tis  signature 
followed  these  words :  — 

We,  the  undersigned,  hereby  engage  to  take  shares  in  the  before-mentioned 
vessel,  as  set  opposite  to  our  respective  names,  and  also  the  mode  of  payment :  — ■ 

Tees  Coal  Company  payment  for      I      6  mo.  29,  Bill,      £200        0        0 
one-fourth,  |      7  mo.  12,  Cash,       233        2      11 

James  Laing. 
John  Atkinson,  one-eighth ;  payment  in  rope  and  canvas. 
Thomas  Laidler,  one-fourth. 
William  B.  Eai-le,  one-eighth. 

William  Fairbridge,  one-sixteenth,  cash,  £55,  July  25,  1833. 
Phihp  and  Joseph  Heselton,  one-eighth. 

:     Anthony  Harris,  for  one-sixteenth,  cash  f  j  j   . 

and  goods,  £103,  15«.  9d.  —  12  mo.  5,  1833.  ^  ""^^     ^'"^" 

MiDDLBSBOROUGH,  July  14,  1883.     I  hereby  agree  to  accept  the  above  price 
and  mode  of  payment. 

James  .Laing. 

In  the  month  of  October,  1833,  the  plaintiff  entered  into  and  signed 
the  above  agreement.  William  B.  Earle,  Fairbridge,  and  P.  and  J. 
Heselton  afterwards,  and  before  the  act  of  bankruptcy,  at  separate 
times  entered  into  and  signed  the  agreement.  Anthony  Harris,  whose 
name  appears  last  as  a  party  subscribing  it,  on  the  18th  of  January, 
1834  (and  not  before,  although  it  purports  to  bear  date  in  December), 
the  day  after  James  Laing  committed  the  act  of  bankruptcy  on  which 
the  fiat  hereinafter  mentioned  was  founded,  entered  into  and  signed  the 
agreement  in  question.  It  is  to  be  taken,  for  the  purpose  of  this  case, 
that  whatever  might  be  the  effect  of  the  agreement  as  to  passing 
the  property  in  the  respective  shares  to  the  several  parties,  at  all  events 
one-sixteenth,  which  A.  Harris  agreed  to  buy,  did  not  pass  to  him,  but 
became  vested  in  the  defendant,  as  assignee  of  James  Laing  under  his 
bankruptcy.  In  order  to  prove  payment  by  the  plaintiff  to  Laing  for 
his  proportion  of  the  ship,  he  gave  in  evidence  the  following  facts,  viz. : 
that  in  the  month  of  June,  1833,  he  had  accepted  a  bill  for  £30,  drawn 
by  Laing  upon  him,  and  which  was  paid  by  him  when  due  ;  also  that 
another  bill,  dated  29th  October,  1833,  was  drawn  by  Laing  upon  and 
accepted  by  the  plaintiff  for  £293  6«.  8d. :  and  he  then  proved  that  on 
the  5th  of  December,  1833,  timber  to  the  amount  in  value  of  £129  12s. 
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^\d.  was  supplied  by  him  to  Laing,  which  was  expressly  agreed  at  the 
time  of  the  supply  to  be  taken  in  part  payment  for  the  said  vessel. 

In  the  month  of  June,  1833,  the  said  James  Laing  had  the  ship,  in 
respect  of  which  this  action  is  brought,  about  one-third  built,  and  in  his 
shipyard,  and  he  had  at  that  time  no  other  ship  upon  the  stocks ;  and 
from  that  time  until  the  time  of  the  bankruptcy  of  James  Laing  he 
proceeded  with  the  building  of  this  ship,  and  after  the  signature  of  the 
plaintiif  to  this  agreement,  expended  large  sums  of  money  in  and  about 
building  it.  The  Tees  Coal  Company,  whose  signature  appears  to  the 
agreement,  consisted  at  that  time  of  two  persons  named  Taylor  and 
Harris.  Harris  used  to  go  and  look  at  the  vessel  when  building,  and 
occasionally  found  fault  vnt]i  the  work,  which  was  improved  in  conse- 
quence, and  the  bankrupt  had  told  his  foreman  to  act  under  Harris's 
direction.  On  the  17th  of  January,  1834,  Laing  committed  an  act  of 
bankruptcy,  and  on  the  25th  of  the  same  month  a  fiat  issued  thereon 
against  him,  under  which  he  was  adjudged  a  bankrupt ;  and  the  defend- 
ant was  duly  appointed  assignee  of  his  estate  and  effects.  At  the  time 
of  the  bankruptcy  the  frame  of  the  said  vessel  was  on  the  stocks  in 
Laing's  building  yard,  in  an  unfinished  state,  and  after  the  bankruptcy 
some  men  continued  to  work  and  receive  their  money  fi-om  Harris. 

The  messenger  under  the  fiat  seized  and  took  possession  of  the  ship 
in  the  building  yard  of  James  Laing. 

The  vessel  was  ultimately  completed. 

To  prove  a  conversion  by  the  defendant  of  the  ship  in  question,  the 
plaintiff's  attorney  proved  that  on  the  24th  of  January,  1835,  he,  on 
the  part  of  the  plaintiff,  made  a  demand  of  the  vessel  on  the  defendant, 
who  answered  that  he  had  sold  it  for  £970  or  £980  to  a  person  named 
Metcalfe,  who,  at  the  time  of  the  demand,  and  at  the  time  of  the  com- 
mencement of  this  action,  had  possession  of  it.  The  vessel,  at  the  time 
of  the  bankruptcy,  was  not  in  the  possession,  order,  or  disposition  of 
the  bankrupt  as  reputed  owner  thereof. 

The  first  question  for  the  opinion  of  the  court  is,  whether  or  not  the 
property  in  one-fourth  of  the  vessel  passed  to  the  plaintiflf  under  the 
above  circumstances;  if  not,  a  verdict  to  be  entered  for  the  defendant. 
If  the  court  shall  be  of  opinion  that  the  property  passed,  but  that  the 
defendant  had  not  been  guilty  of  a  conversion,  then  a  nonsuit  to  be 
entered  ;  but  if  the  property  passed,  and  the  defendant  had  been  guilty 
of  a  conversion,  then  a  verdict  for  the  plaintiff  for  £200.  It  is  to  be 
taken  as  a  fact,  that  if  the  property  in  one-fourth  passed  to  the  plain- 
tiff the  defendant  was  tenant  in  common  of  the  vessel  with  the 
plaintiff. 

S.  Temple,  for  the  plaintiff  The  first  question  is,  whether,  by  this 
agreement,  the  property  in  the  ship  passed  from  the  bankrupt  to  the 
purchasers.  The  distinction  is  this,  where  an-  artisan,  directed  to 
make  an  article  not  in  being,  prepares  to  make  it,  and  goes  on  execut- 
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ing  the  order,  but  has  power  within  the  terms  of  the  contract  to  deliver 
that  article  or  a  similar  one,  no  property  passes  until  the  article  is 
actually  delivered  ;  but  where  the  article  is  in  being  at  the  time,  the 
property  vests  at  once  in  the  purchaser,  and  the  artisan  is  bound  to 
deliver  that  specific  article.  In  Mucklow  v.  Mangles,^  it  was  held  that 
if  a  person  contracts  with  another  for  a  chattel  which  is  not  in  exist- 
ence at  the  time  of  the  contract,  though  the  purchaser  pays  the  whole 
value  in  advance,  and  the  seller  proceeds  to  execute  the  order,  the 
former  acquires  no  property  in  the  chattel  until  it  is  finished  and 
delivered  to  him.  Heath,  J.,  there  says :  "  If  the  thing  be  in  exist- 
ence at  the  time  of  the  order,  the  property  of  it  passes  by  the  contract, 
but  not  so  where  the  subject  is  to  be  made."  This  decision  was  recog- 
nized in  Woods  v.  Russell,^  which  is  more  like  the  present  case,  and  is 
an  authority  in  point.  [ALDEESOisr,  B.  In  Woods  v.  Russell,  that  was 
not  the  important  point.]  The  observations  of  Abbott,  C.  J.,  in  de- 
livering the  judgment  of  the-  court,  are  strongly  applicable.  He  says : 
"  This  ship  is  built  upon  a  special  contract,  and  it  is  part  of  the  terms 
of  the  contract  that  given  portions  of  the  price  shall  be  paid  according 
to  the  progress  of  the  work ;  part  when  the  keel  is  laid,  part  when  they 
are  at  the  light  plank.  The  payment  of  these  instalments  appears  to 
us  to  appropriate  specifically  to  the  defendant  the  very  ship  so  in  pro- 
gress, and  to  vest  in  the  defendant  a  property  in  that  ship,  and  that  as 
between  him  and  the  builder  he  is  entitled  to  insist  upon  the  com- 
pletion of  that  very  ship,  and  tkat  the  builder  is  not  entitled  to  require 
him  to  accept  any  other."  It  is  true  that  this  conclusion  is  somewhat 
qualified  in  Clarke  v.  Spence,*  where  Williams,  J.,  in  delivering  the 
judgment  of  the  court,  after  reading  the  above  passage,  says:  "If  it  be 
intended  in  this  passage  that  the  specific  appropriation  of  the  parts  of 
a  vessel  while  in  progress,  however  made,  of  itself  vests  the  property  in 
the  person  who  gives  the  order,  the  proposition  in  so  general  a  form 
may  be  doubtful."  But  the  present  case  is  much  stronger  in  its  circum- 
stances than  Woods  v.  Russell.  There  no  ship  was  in  existence  at  the 
time  of  the  contract,  and  it  was  held  to  be  an  appropriation  of  the  specific 
chattel  only  when  the  first  instalment  was  paid ;  but  here  there  was  an 
express  contract  fgr  a  specific  chattel,  one-third  of  which  was  in  exist- 
ence at  the  time.  The  agreement  states  it  to  be  "  one-third  built."  No 
instalments  were  to  be  paid  from  time  to  time,  but  the  whole  purchase- 
money  was  to  be  paid,  and  was  paid.  The  bankrupt  could  not  have 
built  for  these  parties  another  ship  answering  the  description,  but  was 
bound  to  deliver  that  identical  ship.  In  Woods  v.  Russell,  it  is  true, 
there  was  the  usual  certificate  of  the  builder  that  the  ship  was  regis- 
tered, which,  in  Clarke  v.  Spence,  was  thought  to  have  influenced  the 

1  1  Taunt.  318.  2  5  B.  &  Aid.  942. 

M  Ad.  &  Ell.  467,  6  Nev.  &  Man.  399. 
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decision  of  the  court.  But  the  judgment  does  not  proceed  merely  on 
that  ground,  but  also  on  the  ground  that  the  property  vested  by  the 
payment  of  instalments  in  respect  of  an  existing  chattel.  Abbott, 
C.  J.,  says :  "  But  this  case  does  not  depend  merely  upon  the  payment 
of  the  instalments ;  so  that  we  are  not  called  upon  to  decide  how  far 
that  payment  vests  the  property  in  the  defendant,  because  here  Paton 
(the  builder)  signed  the  certificate  to  enable  the  defendant  to  have  the 
ship  registered  in  his,  the  defendant's,  name,  and  by  that  act  consented, 
as  it  seems  to  us,  that  the  general  property  in  the  ship  should  be  consid- 
ered from  that  time  as  being  in  the  defendant."  "  In  order  to  register 
the  ship  in  the  defendant's  name,  an  oath  would  be  requisite  that  the 
defendant  was  the  owner,  and  when  Paton  concurred  in  what  he  knew 
was  to  lead  to  that  oath,  must  he  not  be  taken  to  have  consented  that 
the  ownership  should  really  be  as  that  oath  described  it  to  be  ?  "  That 
fact  is  not  used  as  evidencing  an  actual  delivery  of  the  ship,  but  as 
shewing  an  acknowledgment  by  the  bankrupt  that  the  property  was 
gone  from  him,  and  his  consent  that  it  should  vest  in  the  purchaser. 
Here  the  agreeement  shews  the  same  kind  of  acknowledgment — it  is 
a  testification  of  his  consent  that  the  property  had  passed  out  of  him. 
In  Clarke  v.  Spence,  the  only  doubt  that  existed  was,  whether  the  gen- 
eral words  of  Lord  Tenterden  ought  not  to  be  qualified,  and  they  were 
qualified  accordingly;  but  the  general  decision  in  that  case  would  still 
be  in  favor  of  the  present  plaintiff.  [Lord  Abinger,  C  B.  In  Clarke 
V.  Spence,  it  was  part  of  the  contract  tbat  the  ship  was  to  be  built  un- 
der the  superintendence  of  an  agent  of  the  purchaser.]  There  was  no 
stipulation  to  that  effect  here,  but  in  fact  it  was  superintended  by  Har- 
ris, the  agent  of  the  Tees  Coal  Company.  The  case  is  in  this  respect 
certainly  not  so  strong  as  Clarke  v.  Spence,  but  stronger  than  Woods 
V.  Russell.  Harris  must  be  considered  as  superintendent  for  the  pui-- 
chasers  generally.  Secondly,  it  is  said-  that  this  action  will  not  lie, 
because  it  is  an  action  by  one  tenant  in  common  against  another;  but 
the  defendant  is  not  entitled  to  that  defence  upon  this  record,  since  he 
cannot  shew,  under  the  plea  of  not  guilty,  that  he  was  justified,  as 
tenant  in  common  with  the  plaintiff,  in  committing  the  conversion  in 
fact.  Stancliffe  v.  Hardwiek.^  It  was  there  expressly  held,  that  if  the 
defendant  has  made  a  conversion  in  fact  of  the  chattel  (as  by  a  sale), 
which  he  proposes  to  justify  by  his  joint  control  over  it,  he  must  plead 
in  confession  and  avoidance,  inasmuch  as  the  plea  of  not  guilty  puts  in 
issue  the  fact  of  the  conversion  only,  and  not  the  tortious  nature  of 
it.2 

W.  H.  ^Y<.ason,  contra.  First,  no  property  passed  by  this  agreement. 
The  contract  is,  in  the  first  part,  rather  a  sort  of  prospectus  of  the  ship, 
and  of  the  mode  in  which  she  is  ultimately  to  be  completed.     It  is 

1  2  C.  M.  &  E.  1.  2  See  also  Vernon  v.  Shipton,  2  M.  &  W.  9. 
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headed  "  Particulars  of  build  and  description  of  a  new  ship  now  about 
one-third  built."  It  does  not  purport  to  be  a  sale  of  a  third  part,  as 
the  hull  of  a  vessel.  The  instrument  goes  on  to  describe  the  timber, 
anchors,  &c.,  to  be  used  and  applied  in  the  building  of  it  "  for  the  sum 
of  £1750."  As  far  as  that  goes,  it  is  a  mere  offer  to  sell  a  complete 
ship  for  so  much.  [Paeke,  B.  It  appears  to  be  a  sort  of  what  the 
civilians  called  obUgatio  certi  corporis,  which  you  say  does  not  pass  the 
property.  The  builder  might  be  guilty  of  a  breach  of  contract  if  he 
did  not  finish  that  ship ;  but  the  question  is,  if  he  finished  it,  and  sold 
it  to  another,  would  trover  lie  ?]  The  terms  of  acceptance  are  these  : 
"  We,  the  undersigned,  hereby  agree  to  take  shares  in  the  before-men- 
tioned vessel,  as  set  opposite  to  our  respective  names,  and  also  the  mode 
of  payment."  That  is,  not  we  agree  then  to  buy,  but  to  take  shares  in 
the  vessel  when  complete.  The  parties  sign  at  different  periods.  It  is 
not  like  the  case  of  one  single  party  agreeing  that  a  vessel  is  to  be  built 
for  him,  and  to  be  under  his  superintendence.  And  there  was  in  fact 
no  superintendence  ;  Harris  merely  went  there  Uke  a  person  going  to  a 
coach-maker  to  see  how  his  carriage,  which  he  has  ordered,  is  going  on 
building.  Where  the  specific  article  is  ready  for  delivery,  and  the  price 
fixed,  the  property  passes ;  but  if  it  is  incomplete,  and  incapable  of  de- 
livery, the  property  does  not  pass  until  the  article  is  completed,  and 
there  is  an  assent  on  the  part  of  the  purchaser  that  it  is  conformable  to 
the  contract.  It  is  expressly  so  laid  down  in  Clarke  v.  Spence.  [Loed 
AbiSgek,  C.  B.  Is  assent  or  dissent  material  ?  May  not  the  purchaser 
renounce  it  if  it  is  not  according  to  the  contract,  though  the  property 
may  have  passed  ?]  No :  he  would  be  bound  to  take  to  it  if  the  prop- 
erty had  passed,  and  must  bring  his  action  for  the  injury  done  him  by 
the  breach  of  the  contract.  If  the  property  has  passed,  there  is  no 
power  of  rejection.  [Paeke,  B.  If  the  parties  only  agreed  to  buy  that 
particular  ship  when  complete,  the  property  would  not  pass,  though  the 
builder  could  not  comply  with  the  contract  by  delivering  another  ship.] 
In  Clarke  v.  Spence  there  was  no  power  of  rejection.  The  judges  there 
begin  by  laying  down  certain  known  principles  of  law :  ^  "  That,  in  gen- 
eral, under  a  contract  for  the  building  a  vessel,  or  making  any  other 
thing  not  existing  in  specie  at  the  time  of  the  contract,  no  property 
vests  in  the  party  whom,  for  distinction,  we  will  call  the  purchaser, 
during  the  progress  of  the  work,  nor  until  the  vessel  or  thing  is  finished 
and  delivered,  or  at  least  ready  for  delivery,  and  approved  by  the  pur- 
chaser; and  that,  even  when  the.  contract  contains  a  specification  of  the 
dimensions  and  other  particulars  of  the  vessel  or  thing,  and  fixes  the 
precise  mode  and  time  of  payment  by  months  and  days."  [Aldee- 
SON,  B.  There  the  payments  were  according  to  the  corresponding  por- 
tions of  the  work  done,  and  it  was  a  sale  of  each  specific  portion  aa, 

I  4  Ad.  &  EU,  466. 
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completed.]  Woods  v.  Russell  has  no  application  to  the  present  case ; 
it  was  decided  on  the  ground  of  there  being  a  certificate  of  registry. 
In  Goode  v.  Langley/  A.  agreed  with  B.  to  make  a  gig  for  a  given 
price.  The  body  of  the  gig  and  wheels  were  selected  by  B.,  and  A. 
promised  to  deliver  it  in  a  few  days.  The  full  price  was  paid.  Before 
it  was  finished  it  was  seized  by  the  sheriff  under  a  Ji.  fa.  against  A. 
The  gig  was  afterwards  finished  and  delivered  to  B.,  with  the  assent  of 
the  judgment  creditor  ;  the  sherifT  subsequently  retook  it  to  secure  his 
poundage.  It  was  held  that  he  had  no  right  to  do  so,  and  that  B.  might 
maintain  trover  for  the  gig ;  but  there  the  court  proceeded  merely  on 
the  ground  that  the  sheriff  had  made  a  second  seizure  of  the  goods, 
and  that  he  could  not  protect  himself  for  seizing  twice.  It  was  there 
argued  that  the  right  to  the  price  and  the  vesting  of  the  property  were 
correlative ;  and  the  court  might  easily  have  disposed  of  the  case  by 
saying  that  the  property  had  passed  to  B.  by  a  selection  of  part  of  the 
chattel,  if  they  had  thought  so.  In  Atkinson  v.  Bell,^  A.  having  a 
patent  for  certain  spinning  machinery,  received  an  order  from  B.  to 
have  some  spinning  frames  made  for  him.  A.  employed  C.  to  make  the 
machines  for  B.,  and  informed  the  latter  of  it.  After  the  machines  had 
been  completed,  A.  ordered  them  to  be  altered.  They  were  afterwards 
completed  according  to  this  new  order,  and  packed  up  in  boxes  for  B., 
and  C.  informed  B.  that  they  were  ready,  but  he  refused  to  accept 
them ;  and  it  was  held  that  C.  could  not  recover  the  price  from  B.  in 
an  action  for  goods  bargained  and  sold,  or  for  work,  labour,  and  mate- 
rials. The  argument  was  there  rested  on  the  ground  that  specific 
articles  were  pointed  out  to  the  purchaser  as  those  with  which  the 
machines  were  to  be  completed.  But  Bayley,  J.,  says  :  "  When  goods 
are  ordered  to  be  made,  while  they  are  in  pi-ogress  the  materials  belong 
to  the  maker.  The  property  does  not  vest  in  the  party  who  gave  the 
order  until  the  thing  ordered  is  complete.  And  although  while  the 
goods  are  in  progress  the  maker  may  intend  them  for  the  person 
ordering,  still  he  may  afterwards  deliver  them  to  another,  and  thereby 
vest  the  property  in  that  other.  Although  the  maker  may  thereby  ren- 
der himself  liable  to  an  action  for  so  doing,  still  a  good  title  is  given  to 
the  party  to  whom  they  are  so  delivered."  So  here,  all  that  appears  is 
an  intention  that  the  ship  in  question  should  be  delivered  when  finished, 
which  intention  might  have  been  altered.  The  property  might  have 
passed  if  the  plaintiff  had  assented  after  the  ship  was  finished,  but  there 
was  no  such  assent.  Supposing  the  builder  had  died  whilst  it  was  un- 
finished, and  his  executor  had  been  without  assets,  and  unable  to  com- 
plete the  vessel,  if  the  argument  on  the  other  side  is  good  for  any  thing, 
the  purchaser  would  be  entitled  to  the  hull  without  paying  any  part  of 
the  price.     But  there  is  a  greater  difficulty  still.     The  contract  is  by 

1  7  B.  &  Cr.  26.  ^  s  B.  &  C.  277,  2  Man.  &  R.  292,  s.  c. 
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five  or  six  persons  to  take  shares.  Who  is  to  say  whether  the  ship  is 
built  according  to  the  contract  ?  The  money  is  to  be  paid  by  the  terms 
of  the  contract,  according  to  the  shares  set  opposite  their  respective 
names.  It  is  obvious  that  payment  and  delivery  -would  be  contempora- 
neous. The  entire  contract  is  in  the  hands  of  the  builder.  The  times 
and  mode  of  payment  will  not  alter  it ;  whenever  the  money  was  to  be 
paid,  the  contract  only  is  to  be  looked  to  for  the  intention  of  the  parties. 
[LoKD  Abingee,  C.  B.     It  all  turns  on  the  contract.] 

Temple,  in  reply.  It  is  said  that  this  is  not  a  contract  for  an  imme- 
diate purchase  of  the  ship  in  its  then  state,  but  when  completed.  The 
words  are,  "  We  hereby  engage  to  take  shares  in  the  before-mentioned 
vessel ; "  it  is  said  that  that  means  "  vessel  when  completed ; "  but  sup- 
pose the  words  had  been,  "  We  hereby  engage  to  buy  shares ; "  that 
would  certainly  have  shewn  a  present  intention,  and  the  words  used 
are  in  substance  the  same.  The  contract  does  not  say  "  when  finished." 
If  actual  payment  is  important  to  shew  a  purchase  at  the  time  of  a 
specific  chattel,  according  to  Woods  v.  Russell  and  Clarke  v.  Spence, 
here  there  has  been  an  appropriation  by  payment.  [Pakke,  B.  No : 
the  agreement  itself  was  evidence  in  those  cases  of  the  intention  of 
the  parties  that  the  property  should  pass  at  the  time.  This  case  would 
have  been  like  Woods  v.  Russell,  if  the  agreement  had  been  to  pay  so 
much  down,  and  so  much  when  finished.]  The  contract  vests  a  prop- 
erty at  the  time  of  signing.  It  makes.no  difierence  that  the  purchasers 
sign  at  difierent  times,  as  the  vendor  signs  only  once.  [Aldeeson,  B. 
The  contracts  for  shares  were  signed  at  difierent  times ;  what  specific 
portion  of  the  congeries  of  planks  does  each  buy  ?]  It  was  the  pur- 
chase of  a  ship  which  was  described  to  be  in  a  certain  condition  on  the 
10th  of  June,  1833 ;  and  it  continues  to  exist  six  months  afterwards, 
although  more  work  was  then  done  to  it.  The  vendor  signs  only  once 
at  that  date ;  it  is  not  a  contract  signed  by  him  at  difierent  times  for 
the  sale  of  a  difierent  article.  The  signature  of  the  bankrupt  at  the 
time  is  evidence  of  an  intention  to  vest  the  property  in  the  purchasers, 
and  that  it  was  to  take  effect  when  signed.  If  the  purchasers  had  not 
been  bound,  they  would  not  have  paid  the  money  afterwards.  The 
payment  shews  that  the  contract  was  not  to  have  effect  afterwards,  but 
in  prcBsenti. 

LoED  Abingee,  C.  B.  There  is  no  occasion  to  qualify  the  doctrine 
laid  down  in  Woods  v.  Russell  or  Clarke  v.  Spence.  I  consider  the 
principle  which  those  cases  establish  to  be,  that  a  man  may  purchase  a 
ship  as  it  is  in  progress  of  building ;  and  by  the  terms  employed  there, 
the  contract  was  of  that  character ;  a  superintendent  was  appointed, 
and  money  paid  at  particular  stages.  The  court  held  that  that  was 
evidence  of  an  intention  to  become  the  purchaser  of  the  particular  ship, 
and  that  the  payment  of  the  first  instalment  vested  the  property  in  the 
purchasers.    Suppose  the  builder  had  died  after  the  first  instalment  was 
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paid,  the  ship  in  its  then  state  would  have  become  the  property  of  the 
purchaser,  and  not  of  the  executors.  A  party  may  agree  to  purchase 
a  ship  when  finished  or  as  she  then  stands.  Of  which  sort  iS"  this  con- 
tract ?  Did  it  pass  the  property  to  the  purchaser  presently,  or  was  it 
to  pass  when  the  ship  was  finished  ?  I  think  it  is  of  the  latter  descrip- 
tion. There  would  have  been  a  specific  sum  appropriated,  if  a  sale  in 
the  present  state  had-been  intended.  The  contract  is  also  for  goods  to 
be  supplied,  cables,  &c.,  when  she  was  finished.  If  the  seller  became 
bankrupt,  or  died,  what  sum  could  be  recovered  ?  No  price  is  appro- 
priated by  the  parties.  It  is  not  till  she  is  finished  and  delivered  that 
the  sale  takes  eflfect. 

Paekb,  B.  -I  concur  in  the  view  which  has  been  taken  by  the  Lord 
Chief  Baron.  The  whole  case  resolves  itself  into  a  construction  of  the 
contract.  Was  it  a  present  bargain  and  sale  of  the  materials  of  the 
ship  lying  there  ?  If  a  man  bargain  for  a  specific  chattel,  though  it  is 
not  delivered,  the  property  passes,  and  an  action  lies  for  the  non-deliv- 
ery, or  of  trover.  Langfort  v.  Tiler.^  But  it  is  equally  clear  that  a 
chattel  which  is  to  be  delivered  infuturo  does  not  pass  by  the  contract. 
Two  questions  arise :  First,  is  this  an  article  which  would  correspond 
with  the  terms  of  the  contract  ?  Secondly,  is  it  a  contract  for  an  article 
to  be  finished  ?  In  the  latter  case,  the  article  must  be  finished  before 
the  property  vests.  In  the  first,  an  action  would  lie  at  once  for  the  non- 
delivery. The  contract  describes  all  the  several  particulars  to  be  sup- 
plied, and  then  it  concludes,  "  We,  the  undersigned,  agree  to  take  shares 
in  the  before-mentioned  vessel."  The  plaintifi"  is  a  purchaser  of  one- 
fourth.  It  is  clear  that  he  was  not  to  pay  for  the  materials  as  then 
existing;  and-  also  that  many  other  parties,  according  to  the  stipula^ 
tions,  were  to  have  an  interest  in  the  ship  when  finished.  It  is  most 
like  the  case  of  Mucklow  v.  Mangles.^  There  is  no  sum  here  which  can 
be  said  to  be  the  price  of  the  chattel  in  its  then  state.  In  Woods  v. 
Russell  there  were  three  ingredients,  on  which  the  judgment  of  the 
court  was  founded.  First,  a  sum  was  paid,  which  appropriated  the  work 
as  then  finished ;  secondly,  a  superintendent  was  employed ;  thirdly, 
there  was  the  certificate  of  registry.  In  Clarke  v.  Spence  two  of  these 
circumstances  concurred.  The  payment  by  instalments  was  evidence 
of  appropriation  of  the  work  as  the  instalments  were  paid.  But  here 
there  is  no  sum  which  can  by  any  possibility  be  considered  as  the  price 
of  the  materials  then  put  together.  It  was  an  entire  contract  to  pur- 
chase the  ship  when  finished,  and  no  property  passed  till  then. 

BoLLAND,  B.  In  Woods  V.  Russell  and  Clarke  v.  Spence,  the  con- 
tract was  made  for  a  specific  thing  in  existence;  here  it  is  treated 
throughout  as  executory. 

Aldeeson,  B.    To  vest  the  property,  the  identical  goods  must  be 

1  1  Salkeld,  113;  Sheppard's  Touchstone,  224,  225.  2  1  Taunt.  318. 
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sold  and  the  price  fixed.  What  were  the  specific  goods  here  ?  If  one- 
third  of  the  ship  was  sold,  it  would  vest ;  but  if  it  was  to  be  the  ship 
when  complete,  that  was  not  ascertained  at  the  time,  and  did  not  pass. 
In  Woods  V.  Russell,  the  contract  was  for  the  sale  of  specific  parts  of 
the  ship,  to  be  paid  for  successively  at  particular  stages  of  it ;  and  it 
was  held,  that  it  vested  the  property  in  the  ship  so  in  progress.  That 
was  the  construction  of  the  contract ;  and  on  similar  words  in  Clarke 
t).  Spence  the  same  construction  was  put  by  the  court. 

Judgment  for  the  defendant. 


SWANWICK  AKD  Anothee  v.  SOTHERN  aitd  Others. 
In  the  Queen's  Bench,  Februakt  6,  1839. 

\Reported  in  9  Adolphus  Sf  Ellis,  895.] 

Teovek  for  1028  bushels  of  oats.  Pleas :  1.  Not  guilty ;  2.  That 
the  oats  were  not  the  property  of  the  plaintiffs,  in  manner  and  form, 
&c.  Issues  thereon.  On  the  trial  before  Patteson,  J.,  at  the  Liverpool 
Spring  Assizes,  1837,  the  material  facts  appeared  to  be  as  follows : 
The  plaintiffs  were  com  dealers  at  Manchester;  the  defendants  carried 
on  the  business  of  wharfingers  at  the  Duke's  Quay,  in  the  same  town. 
The  oats  in  question  being  in  a  warehouse  of  the  defendants  were  sold 
by  Turner  &  Co.,  the  owners,  to  John  Marsden,  and  the  following 
delivery  order  given,  addressed  to  the  warehouse-keeper :  — 

Mr.  Wm.  Eaton,  Duke's  Quay. 

Deliver  Mr.  John  Marsden  1028  ^  bushels  oats,  bin  40,  0.  W.,  and  you 
will  please  weigh  them  over  and  charge  us  the  expense. 

Joseph  Tuknbr  &  Co. 
Oct.  3d,  1836. 

The  warehouse-keeper  entered  this  order  in  his  book,  and  on 
October  5th  he  received  the  following  order  from  John  Marsden :  — 

Mr.  Wm.  Eaton,  Duke's  Quay. 

Deliver  Messrs.  Swanwick  &  Hall  1028  ||  bushel  oats,  in  bin  40,  O.  Ware- 
house; and  let  them  be  weighed  over  and  send  a  note  up.     I  will  see  it  paid. 

Fk.  &  Jno.  Maesdkn. 
Manchester,  6th  Oct.,  1836. 

Swanwick  and  Hall,  the  plaintifis,  accepted  a  bill  drawn  by  Marsden, 
October  7,  1836,  for  the  value  of  the  oats,  which  was  duly  honoured. 
Eaton  entered  the  order  of  October  5  in  his  book,  and  said  to  the 
party  delivering  it  that  all  would  be  right,  and  he  would  attend  to  the 
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order.  The  oats  were  tranf3ferred  to  the  plaintiffs  in  the  defendant's 
books,  but  without  weighing  over.  There  were  no  oats  in  bin  40  but 
the  qu.intity  mentioned  in  the  order.  Eaton  stated,  at  the  trial,  that 
from  the  5th  to  the  12th  of  October  the  oats  would  have  been  delivered 
to  the  plaintiffs  if  required.  Marsden  becoming  insolvent,  Turner,  on 
October  12,  gave  the  defendants  notice  not  to  part  with  the  oats; 
and  on  the  14th  the  defendants  gave  them  up  to  Turner  on  an  indem- 
nity. At  that  time,  and  not  before,  they  were  weighed  over,  and  they 
were  found  to  be  two  bushels  short  of  the  weight  mentioned  in  the 
orders.  It  was  proved  at  the  trial  that  the  defendants  did  not  consider 
themselves  bound  to  weigh,  and  were  not  used  to  weigh,  till  delivery, 
when  the  grain  was  weighed  to  ascertain  any  loss  of  quantity.  The 
question  was,  whether,  without  weighing,  the  property  was  sufficiently 
transferred  to  vest  in  the  plaintiffs;  or  whether,  on  October  14, 
Turner  still  had  a  right  to  stop  in  transitu.  Patteson,  J.,  thought 
that,  on  the  above  state  of  facts,  the  plaintiffs  were  entitled  to  recover, 
but  he  gave  leave  to  move  for  a  nonsuit ;  and  the  plaintiffs  had  a 
verdict.  In  Easter  term,  1837,  a  rule  nisi  was  obtained  for  a  nonsuit 
or  a  new  trial.     In  Hilary  term,  1839, 

Cresswell  and  Tomlinson  shewed  cause.  No  weighing  was  necessary 
in  this  case  to  vest  a  right  in  the  plaintiffs ;  as  between  them  and  the 
defendants,  at  least,  the  attornment  of  the  defendant's  warehousemen 
was  of  itself  conclusive.  Stouard  u.  Dunkin,'  Harman  v.  Anderson,^ 
Lucas  V.  Dorrien,^  Barton  v.  Boddington,^  Gosling  v.  Birnie,^  Holl 
w.  Griffin,"  which  cases  agree,  in  principle,  with  Dixon  v.  Haniond ' 
and  Hawcs  v.  "Watson.^  Even  if  this  had  been  a  question  between 
vendor  and  vendee,  it  might  be  contended,  on  the  authority  of 
Whitehouse  v.  Frost,**  that  the  transaction  here  proved  made  the 
sale  and  delivery  complete,  there  being  an  order  for  the  transfer 
of  a  specific  quantity  of  goods,  and  that  order  accepted;  and,  con- 
sequently, that  no  question  as  to  the  right  of  stopping  in  transitu 
could  any  longer  arise.  And,  further,  the  goods  here  were  transferred 
as  a  pledge  for  a  specific  sum  of  money  advanced  by  the  plaintiffs ; 
the  defendants  held  the  oats  in  trust  for  them,  and  no  longer  subject 
to  the  control  of  Turner  &  Co.  Haille  v.  Smith,"  recosrnized  in 
Patten  v.  Thompson."  Shepley  v.  Davis  ^-  was  cited  in  moving  for 
the  present  rule.  There,  ten  tons  of  hemp,  in  the  hands  of  a  wharfinger, 
were  sold,  and  an  order  given  directing  him  to  weigh  and  deliver, 
and  the  property  was  held  not  to  pass  before  weighing ;  but  the  ten 
tons  were  part  of  a  larger  mass,  and  weighing  was  necessary  to  ascer- 

1  2  Camp.  844,  2  2  Camp.  243.  3  7  Taunt.  278. 

^  1  Car.  &  P.  207.  5  7  Bing.  339.  6  10  Bing.  246. 

■J  2  B.  &  Aid.  310.  8  2  B.  &  C.  540.  9  12  East,  614. 

i»  1  Bos.  &  P.  563.  n  5  M.  &  S.  350.  ri  5  Taunt.  617. 
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tain  what  was  to  be  delivered.  And  in  Hanson  v.  Meyer/  a  similar 
case,  also  cited  in  moving,  it  could  not  be  ascertained  without  weigh- 
ing what  quantity  of  goods  the  purchaser  was  to  receive,  and  for  what 
sum  he  was  to  give  a  bill  according  to  the  contract,  and  therefore 
weighing  was  held  a  condition  precedent  to  the  vesting  of  the  prop- 
erty. This  view  of  the  case  was  relied  upon  in  Hawes  v.  Watson,^ 
where  both  Hanson  v.  Meyer ^  and  Shepley  v.  Davis*  were  cited. 
Here  the  purchasers  contracted  for  a  specific  parcel  of  goods,  namely, 
all  the  oats  which  were  lying  in  a  certain  bin,  and  gave  their  acceptance 
for  the  price. 

Wightman  and  W.  S.  Watson,  contra.  It  is  not  disputed,  on  the 
defendants'  part,  that  if  there  had  been  a  general  unqualified  delivery 
order,  received  and  accepted  by  their  agent,  even  without  a  transfer 
in  their  books,  Turner  &  Co.  would  have  lost  their  property  in  these 
goods,  and  could  not  have  stopped  them  in  transitu.  But  the  order 
here  was,  "Deliver  to  S.  &  H.  1028  \%  bushels  of  oats  in  bin  40,  and 
let  them  be  weighed  over  and  send  a  note  up.  I  will  see  it  paid."  It 
does  not  appear  that  the  plaintiffs  were  bound  to  take  them  if  they 
exceeded  or  fell  short  of  the  bulk  contracted  for,  and  weighing  was 
necessary  to  ascertain  whether  they  did  exceed  or  fall  short.  They 
did,  in  fact,  when  weighed  fall  short  of  the  quantity  named.  [Wil- 
liams, J.  Was  not  the  quantity  designated  by  its  forming  the  contents 
of  a  particular  bin  ?  Littledale,  J.  If  they  were  to  take  all  that  that 
bin  contained,  weighing  seems  to  have  been  immaterial.]  The  bargain 
was  for  1028  ^f  bushels.  It  cannot  be  contended  that  the  purchasers 
were  bound  to  take  the  oats,  however  much  they  might  fall  short  of  that 
quantity ;  and,  if  they  might  have  refused  them  for  deficiency,  then 
weighing  was  essential  to  the  completion  of  the  sale.  [Patteson,  J. 
Within  what  time  do  you  say  that  the  weighing  must  have  taken 
place  ?  Kone  was  specified.  In  Shepley  v.  Davis,*  a  time  was  pointed 
out  within  which  the  goods  must  have  been  weighed  and  delivered.] 
Here  either  party  might,  at  any  time,  have  required  that  the  oats 
should  be  weighed.  The  case  falls  within  the  principle  of  Hanson  v. 
Meyer,^  Busk  v.  Davis,''  Shepley  v.  Davis,**  and  Withers  v.  Lyss.°  Some- 
thing remained  to  be  done  between  the  vendor  and  vendee  to  ascertain 
what  was  to  be  delivered ;  and  therefore  there  had  been  no  complete 
transfer.  If  Turner  is  divested  of  his  property  in  the  oats,  it  ought  to 
he  in  his  power  to  sue  Marsden  on  the  contract  between  them ;  but 
the  facts  would  not  support  an  action  by  Turner  against  Marsden. 

Gur.  adv.  vuU. 

LoED  Denman",  C.  J.,  now  delivered  the  judgment  of  the  court. 

1  6  East,  614.  2  2  B.  &  C.  640. 

s  6  East,  614.  «  5  Taunt.  617. 

5  Cited  in  Sliepley  v.  Davis,  5  Taunt.  622,  note  (a) ;  s.  c.  2  M.  &  S.  397. 

8  4  Camp.  237. 
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The  question  in  this  case  turns  upon  the  construction  of  two  delivery 
orders.  [His  lordship  then  read  the  orders  set  out,  p.  673,  ante.] 
The  oats  were  all  that  were  in  bin  40.  They  were  transferred  to  the 
plaintiffs  in  the  defendants'  books,  but  never  weighed  over.  The  plain- 
tiffs had  accepted  a  bill  for  the  price  which  they  duly  honored.  On 
Marsden's  failure,  Messieurs  Turner  sought  to  stop  them ;  and  the  only 
question  is,  whether  weighing  over  was  in  this  case  necessary,  in  order 
to  vest  the  property  in  the  plaintiffs  and  defeat  the  stoppage  in  tran- 
situ.    Neither  of  the  contracts  of  sale  was  given  in  evidence. 

The  cases  on  this  subject  establish  the  principle  that  wherever  any 
thing  remains  to  be  done  by  the  seller  which  is  essential  to  the  com- 
pletion of  the  contract,  a  symbolical  delivery  by  transfer  in  the  wharfin- 
ger's books  will  not  defeat  the  right  of  stoppage  in  transitu  as  between 
buyer  and  seller.  Hanson  v.  Meyer,^  Shepley  v.  Davis,^  Busk  w. Davis' 
abundantly  shew  this.  Therefore,  if  part  of  a  bulk  be  sold,  so  that 
weighing  or  separation  is  necessary  to  determine  the  identity  or  indi- 
viduality (as  Lord  Ellenborough  expresses  it  in  Busk  v.  Davis  ')  of  the 
article,  or  if  the  whole  of  a  commodity  be  sold,  but  weighing  is  neces- 
sary to  ascertain  the  price,  because  the  quantity  is  unknown,  the 
weighing  or  measuring  must  precede  the  delivery,  and  the  symbolical 
delivery  without  such  weighing  will  not  be  sufficient. 

But  where  the  identity  of  the  goods  and  the  quantity  are  known,  the 
weighing  can  only  be  for  the  satisfaction  of  the  buyer,  as  was  held  in 
Hammond  v.  Anderson ;  *  and  in  such  case  the  transfer  in  the  book 
of  the  wharfinger  is  sufficient.  We  are  of  opinion  that  the  present 
case  is  of  the  latter  description,  and  that  this  property  passed  as  be- 
tween buyer  and  seller.  We  have  therefore  no  occasion  to  resort  to 
the  doctrine  of  estoppel,  which  is  strongly  enforced  in  Hawes  v. 
Watson  ;  ^  but  we  do  not  mean,  in  so  saying,  to  cast  any  doubt  upon 
the  authority  of  that  case.  Under  these  circumstances  the  rule  for  a 
nonsuit  must  be  discharged.  Jiule  discharged. 


ACRAMAN  AOT)   Others,   Assignees   of  Thomas   Swxft  v. 
MORRICE. 

Ik  The  Common  Pieas,  Novembee  22,  1849. 

[Reported  in  19  Law  Journal  Reports,  Common  Pleas,  67.1 

Teovee  by  the  assignees  of  Thomas  Swift,  a  bankrupt,  for  the  con- 
version of  1000  pieces  of  oak  timber. 

1  6  East,  614.  2  5  Taunt.  617.  3  2  M  &  S  397 

*  1  New  Rep.  69.  6  2  B.  &  C.  540. 
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Pleas,  first,  not  guilty;  second,  not  possessed. 

At  the  trial  before  Coleridge,  J.,  at  the  Bristol  Summer  Assizes  in 
1848,  the  following  facts  were  given  in  evidence :  It  appeared  that 
Swift,  the  bankrupt,  was  an  extensive  timber  merchant  in  Wales,  and 
that  the  defendant,  who  was  a  contractor  for  the  supply  of  timber  for 
the  royal  navy,  had  been  in  the  habit  of  dealing  with  him  for  some 
years.  The  contracts  were  sometimes  in  writing  and  sometimes  oral. 
The  course  of  business  between  the  parties  was  this  :  After  Swift  had 
felled  the  trees  which  he  wished  to  dispose  "of,  the  defendant's  agent 
selected  those  which  were  fit  for  the  defendant's  purpose,  and  marked 
out  certain  portions  of  the  trunks  as  the  subjects  of  the  purchase. 
After  this  was  done,  it  was  the  duty  of  Swift  to  lop  and  top  the  trees, 
cut  off  the  sidings  and  square  the  trunks,  and  then  at  his  own  expense 
convey  the  trunks,  which  had  been  marked  out,  to  the  defendant's 
wharf  at  Chepstow,  and  deliver  them  there.  In  the  beginning  of  the 
year  1848,  the  defendant's  agent  had  selected  and  marked  out  a  num- 
ber of  trees  felled  by  Swift,  being  the  subject  of  a  contract  entered 
into  between  him  and  the  defendant,  which  was  not  reduced  to  writ- 
ing so  as  to  satisfy  the  Statute  of  Frauds.''  On  the  15th  of  April,  1849, 
a  fiat  in  bankruptcy  was  issued  against  Swift ;  and  at  that  time  twenty- 
five  of  the  trees  which  had  been  selected  and  marked  had  been 
removed  by  him  to  a  wharf  of  his  at  Hadnock,  for  the  purpose  of  trans- 
mission, but  had  not  yet  been  topped,  lopped,  orj  sided,  the  marked 
parts  remaining  unsevered  from  the  bodies  of  the  trees.  In  the  month 
of  May,  the  messenger  of  the  Court  of  Bankruptcy  took  possession  of 
the  unsevered  timber,  and  a  few  days  afterwards  the  defendant's  agent 
sent  men  to  Hadnock  who  severed  the  trees,  and  carried  away  the  por- 
tions which  had  been  marked  out.  For  these  pieces  of  timber  the 
assignees  of  the  bankrupt  brought  the  present  action. 

The  questions  raised  at  the  trial  were  whether  the  case  was  within 
the  Statute  of  Frauds,  and  whether,  by  the  selecting  and  marking  of 
the  timber  by  the  defendant's  agent,  there  had  been  a  suiEcient  deliv- 
ery and  acceptance  of  the  goods  to  satisfy  the  statute,  and  vest  the 
property  in  the  defendant.  The  learned  judge  expressed  his  opinion 
that  the  plain tifife  were  entitled  to  the  verdict,  and  the  jury  accord- 
ingly found  for  the  plaintiifs,  with  95?.  damages  ;  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  verdict  for  him,  if  the  court 
should  be  of  opinion  that  under  the  circumstances  of  the  case  he  was 
entitled  to  it. 

A  rule  nisi  having  been  obtained  accordingly,  — 

Hiitt,  Kinglake,  Seijt.,  and  Montague  Smith  now  shewed  cause.  It 
is  submitted  that  according  to  the  facts  of  this  case  as  they  stood  at 
the  time  of  Swift's  bankruptcy,  the  property  in  the  timber  remained  in 

^  According  to  the  report  in  8  C.  B.  449,  the  timber  had  been  paid  for  by  the 
defendant.— Ed. 

VOL.  I,  ^4 
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him,  and  had  not  passed  to  the  defendant.  The  transaction  in  ques- 
tion amounted  to  a  sale  of  certain  parts  of  the  trees  only.  It  is  neces- 
sary in  order  to  change  the  property  in  goods  sold,  not  only  that  the 
specific  goods  should  have  been  ascertained,  but  also  that  they  should 
be  in  a  condition  in  which  they  are  ready  for  delivery.  [Wilde,  C.  J. 
The  case  is  similar  to  that  of  Rugg  v.  Minett,'  which  was  decided  on 
the  principle,  that  when  any  thing  remains  to  be  done  by  the  seller  of 
goods  before  delivery  to  the  purchaser,  the  property  does  not  pass.J 
In  that  case  the  purchaser  bought  turpentine  in  casks  at  so  much  per 
cwt.,  and  all  tlie  casks  except  two  were  to  be  filled  up  by  the  seller 
from  those  two,  and  it  was  held  that  the  property  in  those  casks  which 
were  filled  up  jDassed  to  the  jjurchaser,  but  not  in  those  which  had  not 
been  filled  up.  [Maule,  J.  Suppose  a  person  bought  a  particular 
piece  of  cloth  which  he  marked  to  be  cut  out  from  a  large  piece,  the 
property  would  not  pass  till  the  piece  was  cut  out.  That  case  seems 
to  differ  from  a  jjurchase  of  a  quantity  of  a  liquid,  say  500  gallons. 
There  perhaps  any  500  gallons  would  do.J  In  the  case  of  Bill  v. 
Bament,^  the  defendant  purchased  goods  of  the  plaintiff's  agent.  The 
goods  arrived  at  the  agent's  warehouse,  and  by  the  orders  of  the  de- 
fendant the  mark  on  them  was  changed.  It  was  held  that  there  was 
no  delivery,  and  therefore  no  accepitance  to  satisfy  the  Statute  of 
Frauds.  [Wilde,  C.  J.  There  was  a  strong  case  in  this  court  about 
a  wagon,  Maberley  v.  Sheppard.'  There  the  defendant  employed  the 
plaintifi'to  build  a  wagon,  and,  while  it  was  in  the  plaintiff's  yard,  sent 
a  third  person  to  fix  some  iron  work  on  it ;  and  it  was  held  that  this 
did  not  constitute  an  acceptance  under  the  statute.]  In  Simmons  v. 
Swift,^  there  was  a  purchase  of  a  stack  of  bark  at  a  certain  price  per 
ton.  Part  of  it  was  weighed  and  delivered;  but  it  was  held  that  the 
property  in  the  rest  did  not  pass,  because  the  amount  had  not  been 
ascertained  by  weighing.  In  Laidler  v.  Burlinson,'  it  was  held  that 
by  an  agreement  for  a  share  of  a  ship  then  in  the  process  of  building, 
the  property  did  not  pass,  although  the  purchaser  interfered  with  the 
building,  because  the  subject  of  purchase  contemplated  by  the  contract 
was  the  ship  when  built,  and  not  the  materals  of  it  as  they  existed  at 
the  time  Avhen  the  contract  was  entered  into.  In  the  argument  in 
Eugg  V.  Minett,  the  case  was  put  of  a  horse  sold,  and  agreed  to  be 
delivered  by  the  vendor  after  he  was  shod,  and  it  was  argued  that  if 
the  horse  died  the  loss  Avould  tall  on  the  vendor.  [Maule,  J.  Sup- 
pose we  call  the  wood  in  the  present  case  when  severed,  by  the  name 
of  beams,  then  this  is  a  contract  for  beams  to  be  made  out  of  certam 

1  11  East,  210. 

2  9  Mee.  &  W.  36 ;  s.  c.  11  Law  J.  Eep.  (n.  s.)  Exch.  81. 

3  10  Bing.  99 ;  s.  c.  2  Law  J.  Rep.  (n.  s.)  C.  P.  181. 
<  5  B.  &  C.  857 ;  8.  c.  5  Law  J.  Rep.  K.  B.  10. 

6  2  Mee.  &  W.  602;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Exch.  160. 
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specified  trunks,  and  the  purchaser  might  have  his  action  for  a  breach 
of  the  contract,  hut  the  property  would  not  pass  by  the  selection  of 
the  trunks.]  The  contract  was  executory  till  the  severance.  The 
cases  which  shew  that  the  ascertaining  of  goods,  the  subject  of  a  sale, 
where  something  remains  to  be  done  to  them,  is  not  sufficient  under 
the  Statute  of  Frauds  without  acceptance,  receipt,  and  assent,  are  col- 
lected in  Baldey  v.  Parker  '■  and  Maberley  v.  Sheppard. 

Oockhurn  (JBarstoio  was  with  him),  in  support  of  the  rule.  The 
general  proposition  of  law  which  establishes  that  the  property  in  goods 
sold  does  not  pass  "  when  something  remains  to  be  done  "  is  not  de- 
nied. But  what  is  the  true  meaning  of  those  words?  They  must 
mean  when  something  remains  to  be  done  necessary  for  the  purpose  of 
appropriation.  The  present  case  is  like  that  of  a  purchase  of  twenty 
sheep  not  selected  from  a  flock,  where  the  vendor  afterwards  selected 
twenty,  and  the  purchaser  assented  and  put  his  mark  on  them,  and 
the  vendor  agreed  to  send  them  home.  [Wilde,  C.  J.  This  is  more 
like  a  case  where  the  vendor  agrees  to  shear  the  sheep.]  It  is  submit- 
ted that,  if  in  such  a  case  he  did  not  shear,  the  purchaser  might  do  so 
and  leave  the  wool.  [Maule,  J.  There  were  portions  of  these  trees 
not  sold.  You  say,  that  immediately  on  the  sale  the  marked  parts 
became  the  chattels  of  the  defendant.  Is  there  such  a  thing  as  a 
tenancy  of  a  specific  quantity  of  an  undivided  chattel  ?]  IN'one  of  the 
cases  cited  correspond  exactly  with  the  present.  [Maule,  J.  There 
is  a  case  of  Hanson  v.  Meyer,"  which  is  in  point.  There  the  vendee 
purchased  all  the  vendor's  starch  at  the  warehouse  of  X.  at  so  much 
per  cwt.,  and  got  an  order  from  the  vendor  to  the  warehouseman  to 
weigh  and  deliver  all  the  starch.  Part  was  weighed  and  delivered ; 
and  on  the  bankruptcy  of  the  vendee,  the  vendor  was  held  entitled  to 
retain  the  remainder,  because  there  was  no  delivery  or  acceptance  of 
it  till  it  was  weighed.  The  present  case  seems  like  one  of  a  contract 
for  the  purchase  of  flour  to  be  made  out  of  certain  wheat,  where, 
according  to  the  present  argument,  the  property  in  the  interior  part  of 
each  grain  would  pass  to  the  purchaser.]  Here  the  specific  thing  con- 
tracted for  exists,  which  would  not  be  the  case  with  the  flour. 
[Maule,  J.  It  is  clear  that  the  assignees  may  maintain  trover  for  the 
tops  of  the  trees.  My  only  difficulty  is  whether  several  peoplei  may 
have  property  in  different  parts  of  the  same  chattel.] 

Wilde,  C.  J.  The  defendant's  counsel  has  not  succeeded  in  rais- 
ing any  doubt  in  my  mind  with  regard  to  this  case.  It  seems  to  me, 
indeed,  that  the  case  is  free  from  difficulty.  On  the  purchase  of  goods, 
when  any  thing  remains  to  be  done  before  delivery,  the  vendor  has  a 
right  to  retain  possession  if  the  vendee  becomes  bankrupt.  In  the 
present  case  several  things  remained  to  be  done.     The  buyer  having 

1  2  B.  &  C.  37 ;  s.  c.  1  Law  J.  Eep.  K.  B.  229.  ^  6  East,  614. 
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selectocl  the  parts  which  he  wished  to  purchase,  it  became  the  duty  of 
the  seller  to  sever  those  parts,  and  having  done  so,  to  convey  them  to 
Chepstow,  and  there  to  deliver  them  at  the  defendant's  wharf.  Now, 
that  which  the  buyer  did  in  order  to  enable  the  seller  to  perform  his 
part  of  the  contract,  cannot  be  considered  as  an  acceptance  of  the  tim- 
ber. It  was  done  for  a  totally  different  pui-pose  than  that  of  accepting 
the  goods.  Delivery  means  not  only  delivery,  but  acceptance ;  and, 
therefore,  there  was  no  delivery  in  this  case.  The  defendant  agreed  to 
accept  the  timber  when  severed  and  delivered  at  Chepstow.  The 
seller  had  yet  to  incur  the  expense  of  sawing  the  timber  and  conveying 
it  to  the  defendant's  wharf  The  vendor  becomes  bankrupt,  and  the 
defendant  unfairly  wishes  to  get  hold  of  the  trees,  and  does  that  which 
he  had  no  right  to  do.  I  think,  for  these  reasons,  that  the  property  in 
the  timber  did  not  p)ass  to  the  defendant,  and  that  he  was  guilty  of  a 
trespass  and  conversion  ;  and  that,  therefore,  the  verdict  was  right,  and 
ought  not  to  be  disturbed. 

Maule,  J.  I  am  of  the  same  opinion.  The  trees  vested  in  the 
assignees,  unless  there  was  a  change  of  possession  by  what  had  been 
done  by  the  vendee.  The  way  in  which  the  defendant  seeks  to  shew 
that  the  plaintiff  was  out  of  possession,  and  that  he  was  in  possession, 
is-  this:  lie  sets  up  a  contract  for  certain  portions  of  the  trees,  which, 
were  to  be  severed  by  the  bankrupt,  and  conveyed  at  his  expense  to 
the  defendant's  wharf.  The  right  of  the  defendant  is  the  creature  of 
that  contract.  His  right,  under  the  contract,  was  to  insist  that  par- 
ticular trees  should  be  dealt  with  in  a  particular  manner,  and  that  the 
portions  selected  should  be  delivered  to  him.  Subject  to  that  con- 
tract, the  interest  of  the  bankrupt  passed  to  his  assignees,  and  they 
had  the  right  to  keep  the  trees  subject  to  the  defendant's  claim.  The 
defendant  could  not  have  insisted  on  taking  away  the  trees  before 
the  bankruptcy,  because  the  contract  did  not  give  him  a  right  to 
present  possession. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  If  the  Statute  of 
Frauds  had  never  passed,  or  this  property  had  been  of  a  price  under 
10?.,  the  rights  of  the  parties  would  have  been  the  same. 

Taifoued,  J.,  concurred. 
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JAMES  LOGAlsr  and  HART  LOGAN",  Appellants,  and  WILLIAM 
LE  MESURIER,  HAVILAND  LE  MESURIER,  ROUTH,  and 
WILLIAM  HENRY  TILSTON,  Bespondents} 

In  the  Privy  Council,  December  6,  7,  &  13, 1847. 

On  Appeal  from  the  Provincial  Court  of  Appeals  for  the  Province  of 
Lower  Canada. 

\Beported  in  6  Moore's  Privy  Council  Cases,  116.] 

This  was  an  action  brought  in  the  Court  of  King's  Bench  at  Mon- 
treal, in  which  the  present  respondents  sought  to  recover  the  sum  of 
£1,979  3s.  4(/.,  which  had  been  paid  by  them  to  the  appellants  as  the 
price  of  a  raft  of  red  pine  timber,  sold  by  the  appellants  to  the  respon- 
dents by  a  written  contract  dated  3d  December,  1834,  and  which  raft 
of  timber  was  wrecked  and  dispersed  at  Quebec,  on  the  20th  June, 
1835.  The  respondents  also  claimed  by  the  action  damages  for  the 
non-delivery  of  the  timber. 

The  contract  was  as  follows :  "  Hart  Logan  &  Co.  of  Montreal,  sell, 
and  Le  Mesurier,  Routh  &  Co.  of  the  same  place,  buy,  a  quantity 
of  red  pine  timber,  the  property  of  Thomas  Durrell  of  Hull,  L.  C, 
but  under  control  of  the  sellers,  now  lying  above  the  rapids,  near 
the  Chaudiere  Falls,  Ottawa  River,  and  stated  by  the  said  Thomas 
Durrell  to  consist  of  1,891  pieces,  measuring  50,000  feet,  more  or  less, 
deliverable  at  Quebec,  on  or  before  the  15th  of  June  next,  and  payable 
by  the  purchaser's  promissory  notes  at  ninety  days'  date  from  this 
date,  at  the  rate  of  9^d.  per  foot,  measured  off.  Should  the  quantity 
turn  out  more  than  above  stated,  the  surplus  to  be  paid  for  by  the 
purchasers  at  9^c?.  per  foot,  on  delivery,  and  should  it  fall  short,  the 
difference  to  be  refunded  by  the  sellers.  Signed  in  duplicate  Montreal, 
3d  December,  1834.  Hart,  Logan  &>  Co.,  Le  Mesurier,  Routh  &  Co. 
To  be  delivered  at  M.  B.  Farlin's  booms,  at  Sillery  Cove,  Quebec." 

On  the  5th  of  December,  1834,  the  respondents'  promissory  notes 
for  the  sum  of  £1,979  3s.  M.,  at  ninety  days,  were  delivered  to  the 
appellants  in  terms  of  the  contract. 

The  timber  thus  purchased  was  not  delivered  on  the  15th  of  June, 
1835,  the  day  specified  in  the  contract ;  but  late  in  the  day  of  the  19th  of 
June  a  raft  floated  down  to  Quebec,  under  the  charge  of  one  Ostrom, 
and  an-ived  at  the  part  of  the  river  nearly  opposite  to  the  appointed 

1  Present:  Lord  Brougham,  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dti 
Lushington,  and  the  Eight  Hon.  T.  Pemberton  Leigh. 
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place  for  delivery,  viz.,  Farlin's  booms,  at  Sillery  Cove,  Quebec,  wbinli 
purported  to  consist  of  the  timber  so  purcbased.  The  booms  at  Sillery 
Cove  being  full,  the  raft  was,  at  the  instance  of  Farlin,  removed  to  a 
short  distance  from  the  spot  and  properly  secured.  In  the  course  of 
the  following  night  before  the  raft  was  or  could  be  received  within  the 
booms,  it  was  broken  up  and  dispersed  by  a  violent  storm,  wherein  the 
greater  part  of  the  timber  was  wholly  lost.  After  the  dispersion, 
the  respondents  collected  all  the  timber  that  they  were  able  to  recover, 
and  paid  salvage  for  it,  and  dressed  and  shipped  on  their  own  account 
what  had  been  so  saved.  They  also  purchased  other  timber  at  the 
rate  of  10ir7.  per  foot,  the  then  market  price,  to  fulfil  certain  contracts 
they  had  made  upon  the  presumption  that  the  timber  would  be  deUv- 
ered  to  them  according  to  the  terms  of  the  contract. 

The  respondents  afterwards  brought  an  action  in  the  District  Court 
of  Montreal  to  recover  back  from  the  appellants  the  above  sum  of 
£1,979  3s.  id,  the  amount  of  the  promissory  notes,  which  had  been 
paid  at  maturity,  and  also  for  damages,  laid  at  £400,  for  the  non-deliv- 
ery of  the  timber  according  to  the  contract.  The  appellants  resisted 
this  demand,  and  at  the  same  time,  by  incidental  or  cross  suit,  claimed 
to  recover  from  the  respondents  the  residue  of  the  price,  amounting, 
as  was  alleged,  to  £197  18s.  id. 

The  declaration  consisted  of  two  counts:  the  first  count  set  forth 
the  above  contract ;  it  then  averred  payment  of  the  price,  according 
to  the  contract,  by  making  and  delivering  promissory  notes  of  the 
plaintifis,  and  satisfying  the  same  when  due ;  and  assigned  for  breach 
that  the  defendants  had  not  on  the  15th  of  June,  or  at  any  time  since, 
delivered  to  the  plaintifis  at  the  booms  of  Farlin,  at  Sillery  Cove,  nor 
elsewhere,  the  said  quantity  of  timber,  or  any  part  thereof,  but  had 
therein  wholly  made  default.  It  was  further  averred,  that  on  or  about 
the  19th  of  June,  the  timber,  then  being  in  the  possession  of  the  de- 
fendants, was  by  the  force  and  violence  of  the  winds  and  waves 
wrecked,  scattered,  destroyed,  and  wholly  lost,  without  any  default  on 
the  part  of  the  plaintifis  ;  and  that  the  plaintifis  were  thereby  not  only 
deprived  of  the  above  sum  of  £1,979  3s.  id.,  so  paid  by  them  as  the  price 
of  the  timber,  and  of  the  interest  thereon,  but  had  sufiered  damages  to 
the  amount  of  £400,  by  reason  of  their  being  obliged,  through  the  de- 
fendants' default,  to  purchase  other  timber  at  a  higher  price,  to  enable 
them  to  fulfil  certain  contracts  which  they  had  entered  into  upon  the 
faith  of  the  due  performance  of  their  contract  by  the  defendants. 
The  second  count  difiered  from  the  first  only  by  setting  forth  that  the 
timber  was  deliverable  at  the  city  of  Quebec  generally,  without  speci- 
fying the  booms  of  Farlin,  and  the  breach  was  assigned  in  respect  of 
the  non-delivery  at  the  city  of  Quebec.  The  defendants  pleaded  to  the 
first  count ;  first,  that  on  the  15th  of  June,  1835,  they  did  dehvcr  the 
timber  at  the  booms  of  Farlin,  at  Sillery  Cove,  and  that  the  same 
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was  then  received  by  the  plaintiffs.  Second,  that  on  the  19th  of  June, 
1835,  they  delivered  the  timber  at  the  booms,  &c.,  omitting  the  allega^ 
tion  that  it  was  received  by  the  plaintiffs,  and  averred  performance  of 
their  contract  generally.  Third,  that  on  the  19th  of  June,  1835,  and 
before  they  the  defendants  had  been  placed  en  demeure,  they  delivered 
the  timber  at  the  booms,  &c.,  according  to  their  contract.  Fourth, 
that  on  the  19th  of  June,  1835,  and  before  they  had  been  placed  en 
demeure,  they  delivered  the  timber  to  Farlin,  the  agent  of  the  plain- 
tiffs in  that  behalf.  Fifth,  that  on  the  19th  of  June  they  delivered  the 
timber  at  the  booms  of  Farlin  to  the  plaintiffs,  and  that  it  was  then  in 
the  power  of  the  plaintiffs  to  take  and  receive  the  same  into  the  booms, 
but  that  the  plaintiffs,  although  requested,  neglected  and  refused 
so  to  do ;  and  that  on  the  20th  of  June,  1835,  thei'e  arose  a  storm  of 
unusual  violence,  by  which  the  timber  was  broken  away  from  its  moor- 
ings, and  was  broken  up,  dispersed,  and  carried  away ;  and  the  pieces 
composing  the  raft  were  lost,  except  500  pieces,  which  it  was  averred 
the  plaintiffs  succeeded  in  saving  and  recovering  for  themselves,  and 
which  came  into  the  hands  of  the  plaintiffs  and  were  used  and  appro- 
priated by  them ;  that  if  the  timber  had  been  received  into  the  booms 
the  whole  would  have  been  saved  ;  and  that  the  loss  was  attributable 
to  the  storm,  and  to  the  negligence  of  the  plaintiffs  in  leaving  the  tim- 
ber exposed,  and  not  to  any  want  of  due  care  on  the  part  of  the  de- 
fendants. Sixth,  that  after  the  making  of  the  promise,  and  before  the 
defendants  had  been  placed  en  demeure,  to  wit,  on  the  19th  of  June, 
1835,  the  defendants  delivered  the  timber  at  the  booms,  &o.,  to  Far- 
lin, the  agent  of  the  plaintiffs.  That  it  was  incumbent  on  Farlin  and 
the  plaintiffs  to  receive  the  timber  into  the  booms,  and  that  they  were 
requested  to  do  so,  but  that  neither  Farlin  nor  the  plaintiffs  would  re- 
ceive the  timber  into  the  booms  ;  that  on  the  contrary,  the  booms,  by 
the  act  of  Farlin,  were  so  completely  filled  with  timber,  that  neither 
he  nor  the  plaintiffs  could  receive  the  timber  into  the  booms.  That 
the  booms  could  not  have  admitted  the  timber  at  any  period  of  time 
between  the  earliest  moment  of  the  19tb  of  June  and  the  latest  hour 
of  the  20th ;  that,  in  consequence,  the  timber  remained  out  of  the 
booms ;  that  afterwards,  and  whilst  it  was  so  lying  out  of  the  booms, 
a  storm  arose,  by  which  it  was  broken  away  from  its  moorings,  and 
dispersed  and  carried  away,  except  500  pieces  saved,  and  appropriated 
as  before  mentioned  by  the  plaintiffs.  That  if  the  timber  had  been 
received  into  the  booms  on  the  19th  of  June,  when  so  delivered  thereat, 
the  pieces  would  have  been  measured  off,  and  no  part  would  have  been 
lost ;  and  that  but  for  the  negligence  and  refusal  of  the  plaintiffs  and 
Farlin,  the  timber  would  have  been  measured  off  and  saved.  Seventh, 
that  on  the  19th  of  June,  1835,  the  defendants  did  deliver  the  timber 
at  the  booms,  &c.,  and  that  they  could  not  deliver  the  same  at  an  earlier 
day,  by  reason  of  the  unusual  lateness  of  the  spring  of  the  year  1835. 
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To  the  second  count  the  pleas  were  in  all  respects  similar,  except  as  to 
such  slight  variations  as  were  rendered  necessary  by  the  difference  in 
the  statement  of  the  place  where  the  timber  was  deliverable. 

In  addition  to  these  pleas,  the  defendants  pleaded  also  the  follow- 
ing peremptory  exceptions  to  both  counts  of  the  declaration :  First, 
that  on  the  19th  of  June,  1835,  and  before  they  had  been  placed  en 
demeicre,  they  did  deliver  the  timber  to  the  plaintiffs  at  the  booms  of 
Farlin,  and  the  same  was  then  and  there  received  by  the  plaintiffs. 
Second,  that  on  the  19th  of  June,  1835,  and  before  they  had  been 
placed  en  demeure,  they  did  deliver  the  timber  at  the  city  of  Quebec. 
Each  of  these  exceptions  and  peremptory  exceptions  concluded  with 
an  averment,  that  in  fact  the  timber  contained  50,000  feet  at  the 
least. 

The  incidental  demand  (or  declaration)  in  the  cross-action  of  the 
defendants,  consisted  of  three  counts;  the  first  of  which,  after  setting 
forth  the  contract,  averred  a  delivery  of  the  timber  at  the  booms,  &c., 
and  that  the  same  turned  out  to  contain  55,000  feet ;  and  assigned  for 
a  breach,  the  non-payment,  by  the  incidental  defendants,  of  the  price 
of  the  surplus  5,000  feet,  amounting  to  £197  Ifis.  id.  The  second  ' 
count  alleged  a  delivery  on  the  19th  of  June,  before  the  incidental 
plaintiffs  were  placed  en  demeure.  The  third  count,  after  setting  forth 
the  contract  and  the  delivery  on  the  19th  of  June,  before  the  incidental 
plaintiffs  were  placed  en  demeure,  and  averring  that  the  quantity  de- 
livered was  55,000  feet,  proceeded  to  allege,  that  after  the  timber  had 
been  delivered  at  the  booms,  it  was  allowed  by  the  incidental  defend- 
ants to  remain  outside,  and  insecure  against  accidents  of  weather  ;  that 
a  storm  arose  whereby  it  was  broken  away,  and  dispersed,  except  500 
pieces  saved  and  appropriated  as  before ;  that  if  the  timber  had  been 
received  into  the  booms  and  secured,  the  number  of  feet  contained  in 
it  could  have  been  measured  off  by  the  incidental  defendants,  and  no 
part  would  have  been  lost ;  and  concluded  with  a  similar  breach  as  to 
the  non-payment  of  the  sum  of  £197  18s.  M.  currency,  the  price  of  the 
surplus  quantity  above  50,000  feet,  at  9l<7.  per  foot. 

The  issues  were  completed  b_v  general  replication  and  answers  to  the 
pleas  and  exceptions  of  the  defendants,  and  by  general  pleadings  to 
the  incidental  demand,  whereby  the  whole  of  the  UKiterial  facts  averred 
on  the  one  side  and  on  the  other  were  respectively  denied. 

Evidence  was  then  taken  on  both  sides,  and  the  cause  having  been 
heard  on  the  merits,  the  judgment  of  the  Court  of  King's  Bench  was 
declared  in  the  following  terms :  "  The  court  having  duly  deliberated, 
proceeding  first  to  adjudicate  upon  the  principal  demand,  and  consid- 
ering that  the  defendants,  incidental  plaintiffs,  have  established  in  evi- 
dence a  good  and  suflicient  offer  and  tender  to  make  a  true  and  legal 
delivery  to  the  said  plaintiffs  of  a  quantity  of  red  pine  timber,  in  con- 
formity with  the  contract  or  agreement  sous  seign2}rive  entered  into 
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between  the  parties,  and  dated  Montreal,  the  third  day  of  December, 
1834 ;  which  offer  being  refused  by  the  plaintiffs,  incidental  defendants, 
the  quantity  of  red  pine  timber  was  immediately  afterwards  dispersed, 
and  the  actual  delivery  of  it  prevented  hj  force  majeure,  and  that  the 
defendants  and  incidental  plaintiffs  are  not  guilty  of  any  breach  of  the 
contract :  It  is  adjudged  that  the  principal  demand  be,  and  the  same 
is  hereby  dismissed  with  costs  to  the  defendants,  incidental  plaintiffs. 
And  the  court  proceeding  to  adjudge  upon  the  incidental  demand 
made  in  this  cause,  it  is  considered  and  adjudged  that  the  incidental 
plaintiffs  in  this  cause  do  recover  from  the  incidental  defendants  the 
sum  of  £140  10s.  5c?.,  being  the  balance  remaining  due  upon  the  price 
and  value  of  53,560  feet  of  red  pine  timber,  the  quantity  sold  by  the 
incidental  plaintiffs  to  the  incidental  defendants,  under  the  contract  or 
agreement  above  mentioned  of  the  third  day  of  December,  1834,  and 
of  which  the  delivery  was  as  aforesaid  tendered  by  the  incidental 
plaintiffs  to  the  incidental  defendants,  and  by  them  refused ;  and  the 
same  was  dispersed,  and  the  actual  delivery  thereof  was  prevented  by 
force  majeure  as  aforesaid,  the  timber  being  calculated  at  the  rate  of 
9^d  per  foot,  with  interest  thereon  from  the  first  day  of  December, 
1885,  date  of  the  filing  of  the  incidental  demand,  until  actual  payment 
and  costs  of  the  incidental  demand,  to  which  the  court  condemns  the 
incidental  defendants." 

From  this  judgment  the  present  respondents  appealed  to  the  Court 
of  Appeals  for  Lower  Canada,  assigning  error  in  the  general  form. 
And  the  appeal  having  been  heard,  judgment  was,  on  the  tenth  day  of 
November,  1845,  pronounced  by  that  court,  reversing  the  judgment 
of  the  court  below ;  the  material  part  of  which  was  in  the  following 
teiTOS:  "This  court,  considering  that  it  appears  from  the  evidence 
adduced  in  the  cause,  that  on  or  about  the  19th  of  the  month  of  June, 
at  a  place  called  Convent  Cove,  near  Quebec,  the  aforesaid  quantity 
of  red  pine  timber,  then  and  there  being  in  possession  of  the  defend- 
ants, and  of  their  agents  and  servants,  unmeasured  and  undelivered  to 
the  appellants,  was,  by  the  force  and  violence  of  the  winds  and  waves, 
wrecked,  scattered,  destroyed,  and  lost,  without  any  default  on  the 
part  of  them,  the  appellants,  whereby  they  were  deprived  of  the  sum 
of  £1,979  3s.  4c?.,  so  by  them  paid  to  the  respondents,  as  and  for  the 
price  of  the  quantity  of  red  pine  timber  so  to  be  delivered,  and  of  the 
lawful  interest  of  that  sum,  from  the  6th  of  March,  1835,  when  the  same 
was  paid,  and  considering,  likewise,  that  the  appellants  were  com- 
pelled and  obliged  to  buy  and  purchase,  and  did  buy  and  purchase 
other  red  pine  timber,  at  a  greater  and  higher  price,  to  wit,  at  and  after 
the  rate  of  lO^c?.  for  each  foot  thereof,  to  enable  them,  the  appellants,  to 
folfil  and  perform  certain  contracts  and  promises  by  them  entered  into 
and  made  in  the  way  of  their  business  as  merchants  at  Quebec  afore- 
said, under  the  presumption  and  belief  that  the  respondents  would 
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have  delivered  to  them  the  quantity  of  red  pine  timber,  according  to 
the  tenor  and  effect  of  the  said  contract  or  agreement,  for  the  sale  and 
delivery  thereof  at  Sillery  Cove,  near  Quebec,  on  or  before  the  15th 
of  June,  1835.  And  this  court,  considering  further  that  upon  the  sale 
of  goods  by  admensuration,  which  may  happen  to  be  destroyed  before 
measurement,  the  loss  is  cast  upon  the  seller,  that  the  stipulations  of 
admeasurement  and  of  delivery  at  a  particular  place,  rendered  the  sale 
conditional  anil  incomplete  until  the  occurrence  of  those  events,  and 
that  in  the  mean  time  the  risk,  'pericuhim  rei  venditce^  is  not  to  be 
borne  by  the  purchasers  :  that  after  the  expiration  of  the  time  fixed  for 
the  delivery,  the  purchaser  was  not  bound  to  receive  the  property,  the 
contract  having  been  determined  by  the  sellers'  breach  of  its  condi- 
tions, and  that  in  the  performance  of  all  commercial  contracts  punctu- 
ality is  required,  the  rule  of  the  civil  la\\-,  '■dies  interpellat pro  homine^ 
being  strictly  applicable  to  them :  it  is  therefore  by  the  court  now  here 
considered  and  adjudged,  and  the  respondents  are  hereby  adjudged 
and  condemned  to  pay  and  satisfy  to  the  appellants :  First,  the  sum 
of  £1,979  OS.  4(:?.,  with  interest  thereon,  from  the  13th  of  July,  1835, 
the  day  of  the  service  of  the  judicial  demand  in  this  cause,  till  paid. 
And  secondly,  the  sum  of  £312  10s.,  being  the  difference  in  value  of 
the  quantity  of  50,000  feet  of  red  pine,  between  the  market  price 
thereof  in  the  month  of  June,  1845,  and  the  price  oi^\d.  per  foot,  being 
the  contract  price  for  which  the  respondents  were  to  have  delivered 
the  quantit}-  of  red  pine  timber  to  the  appellants,  with  intei-est  on  the 
sum  of  £312  10s.  from  this  date,  till  paid.  And  this  court  hereby  dis- 
misses the  demand  of  the  respondents  as  incidental  plaintiffs  in  the 
court  below,  reserving  to  them,  the  respondents,  nevertheless,  all  such 
recourse  as  they  legally  may  have  and  take  for  the  value  of  such  quan- 
tities or  parcels  of  the  red  pine  timber,  as  may  have  come  into  their 
hands  and  possession,  belonging  to  the  respondents,  subsequent  to  the 
19th  of  June,  1835.  And  lastly,  this  court  doth  adjudge  and  condemn 
the  respondents  to  pay  to  the  appellants,  as  well  the  costs  of  the 
suit  or  action  as  of  the  incidental  demand  in  the  court  below,  together 
Avitli  the  costs  of  the  appeal.  It  is  ordered,  that  the  record  and  pro- 
ceedings in  this  cause  be  remitted  to  the  Court  of  Queen's  Bench  for 
the  district  of  Montreal." 

From  this  judgment  the  present  appeal  to  Her  Majesty  in  Council 
was  brought. 

Sir  Frederick  Thesiger,  Q.  C.,  Mr.  Greenwood,  Q.  C,  and  Mr. 
J3enso7i,  for  the  appellants. 

This  contract  of  sale  was  an  absolute,  and  not  a  conditional  contract. 
[Lord  Campbell  :  What  law  is  to  govern  this  case  ?  the  old  French 
law,  in  force  in  Lower  Canada,  or  the  law  of  England?]  A  conflict  of 
laws  cannot  arise  in  this  case,  as  the  old  French  law,  in  force  in  Lower 
Canada,  and  the  law  of  England,  upon  this  question,  are  the  same. 
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We  submit  that  the  property  vested,  on  the  execution  of  the  contract, 
in  the  purchasers.  Nothing  further  was  requisite  to  be  done  by  the 
vendo]'s ;  and,  therefore,  any  loss  which  might  occur  subsequently  was 
at  the  risk  of  the  purchasers.  1  Pothier,  Tr.  du  Cont.  de  Vent. 
part  iv.  pp.  579,  584.  It  was  the  sale  of  a  certain  thing,  assumed  to 
contain  a  certain  quantity.  To  the  same  effect  are  the  English  author- 
ities. Thus  in  Tarling  v.  Baxter,'  Mr.  Justice  Holroyd  says,  "  In  the 
case  of  a  sale  of  goods,  if  nothing  remains  to  be  done  on  the  part  of  the 
seller,  as  between  hira  and  the  buyer,  before  the  thing  purchased  is  to 
be  delivered,  the  property  in  the  goods  immediately  passes  to  the 
buyer,  and  that  in  the  price  to  the  seller."  And  this  case  has  been  fol- 
lowed by  Swanwick  v.  Sothern,^  Zagury  v.  Furnell,°  Hanson  v.  Meyer,^ 
Martindale  v.  Smith,^  Dixon  v.  Yates,°  Alexanders.  Gardner,'  Gillett  v. 
Hill,'  Clarke  v.  Spence.^  [Lord  Beougham  :  The  case  of  Simmons  v. 
Swift,"  is  an  authority  against  you.  There  it  was  held  that  where  the 
quantity  had  to  be  ascertained  before  the  price  could  be  fi  xed,  the  con- 
tract was  not  complete  until  delivery.  It  is  on  all  fours  with  this  case.] 
That  case  is  distinguishable  from  the  present.  The  judgment  there 
proceeded  upon  the  circumstance  that  the  vendor  was  to  weigh  the 
goods.  Here  is  a  sale  of  a  specific  article,  assumed  to  contain  a  certain 
quantity,  which  is  to  regulate  the  price.  If  any  step  was  to  be  taken 
to  ascertain  the  price,  we  admit  that  the  contract  is  not  complete. 
Simmons  v.  Swift.  [Lord  Campbell  :  How  can  you  show  the  exact 
amount  of  the  price  ?  The  timber  was  to  be  paid  for  at  the  rate  of  'd^d. 
per  foot  measured  off.]  That  might  refer  to  a  former  measurement ; 
we  admit  that  there  was  to  be  a  future  measurement.  The  appellants, 
after  execution  of  the  contract,  and  payment  of  the  stipulated  price, 
became  mere  bailees  and  agents  of  the  respondents,  and  were  only 
bound  to  use  the  same  diligence,  and  to  take  the  same  care  of  the 
timber  as  they  would  have  done  if  the  property  had  been  their  own, 
Fragano  v.  Long,''  Kent's  Comms.,  vol.  ii.  491 ;  Smith's  Mercantile  Law, 
p.  399  (2d  edit.)  ;  they  were  not  responsible  for  any  loss  which  might 
arise,  without  wilful  default  of  their  own,  and  which  would  have  arisen 
from  the  act  of  God,  and  vis  major. 

By  the  terms  of  the  contract  of  sale,  the  goods  were  to  be  delivered 
at  Farlin's  boom,  on  or  before  the  15th  of  June.  Supposing  the  de- 
livery, at  that  time,  was  a  condition  precedent,  and  that  the  delivery 
did  not  take  place  till  the  19th,  instead  of  the  15th  of  June,  for  there 
was  a  delivery  and  acceptance  by  Farlin,  who  must  be  treated  as  the 
authorized  agent  of  the  purchasers;  still,  if  time  was  a  condition  prece- 
dent, if  there  was  a  breach  of  the  contract  in  that  respect,  the  breach 

'  6  B.  &  Cr.  365.  2  9  Ad,  &  Ell.  895.  ^  2  Camp.  240. 

*  6  East,  614.  5  i  Q.  B.  Rep.  389.  s  5  B.  &.  Ad.  313,  348. 

'  1  Bing.  N.  C.  671.  »  2  Cro.  &  Mee.  530.  9  4  Ad.  &  EU.  448. 

'«  6  B.  &  Cr.  857.  n  4  B.  &  Cr.  219. 
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was  waived  by  the  acceptance  by  the  purchasers  of  the  remainder  of 
the  timber  after  the  breaking  up  of  the  raft.  Hotham  v.  East  India 
Company,!  Glaholm  v.  Hays/  Bornmann  v.  Tooke,'  Havelock  v. 
Geddes,^  Ritchie  v.  Atkinson,^  Clipsham  v.  Vertue,«  Alexander  v. 
Gardner,'  Porter  v.  Shephard,^  Pordage  v.  CoIe.»  Abbott  on  "  Ship- 
ping," p.  251  (2d  edit.)-  The  purchasers,  after  the  loss,  treated  the 
property  as  their  own.  It  is  clear  that  the  respondents  took  a  great 
part  of  the  timber  under  the  contract.  [Lord  Beougham  :  The  re- 
spondents say  that  the  contract  was  at  an  end,  and  that  the  timber 
came  to  their  hands  in-espective  of  such  contract.]  A  party  cannot 
repudiate  part  of  a  contract.  The  vendors  might  have  their  cross- 
action  for  damages  for  non-performance  of  the  entire  contract.  David- 
son V.  Gwynne,"  Marshall  v.  Lynn,!'  Constable  v.  Cloberie.i^  Even  if  the 
delivery,  on  the  19th,  instead  of  the  15th  of  June,  was  not  sufficiently 
excused,  the  appellants,  though  liable  to  damages  if  sustained  by 
the  purchasers  by  reason  of  the  delay,  were  not  compellable  to  refund 
the  price  of  the  timber;  but  the  damage  which  they  have  sustained 
was  not  caused  by  the  non-delivery  on  the  15th  of  June,  but  by  the 
respondents  not  having  taken  proper  measures  to  have  Farlin's  booms 
ready  when  the  timber  was  delivered  and  accepted  by  them.  The 
judgment  of  the  Court  of  Appeals  is,  at  all  events,  erroneous,  in  not 
having  allowed,  in  reduction  of  damages,  the  value  of  the  timber  of 
which  the  respondents  had  obtained  possession. 

Mr.  Crowder,  Q.  C,  and  Mr.  Martin,  Q.  C,  for  the  respondents. 

The  cause  of  action  is  for  the  non-delivery  on  the  15th  of  June,  ac- 
cording to  the  terms  of  the  contract.  The  only  answer  that  could  be 
made  to  that,  was  accord  and  satisfaction,  or  release :  waiver  could 
have  nothing  to  do  with  it.  The  sale  in  question  was  a  sale  by  ad- 
measurement, and  not  per  aversionem/  consequently  the  risk  of  the 
loss  by  casus  fortuities  or  vis  major  remained  with  the  seller  until 
either  admeasurement  had  taken  place  or  the  purchaser  was  in  default. 
Where  the  thing  sold  is  not  ascertained,  or  the  price  is  not  ascertained, 
the  risk  remains  with  the  vendor.  Pothier,  Tr.  du  Cont.  de  Vent., 
pt.  iv.,  n.  308,  et  seq.  ;  Yinnius  (Arnoldus),  lib.  iii.,  tit.  24  ;!^  2 
Burge's  "  Comms.  on  Confl.  of  Laws,"  535  ;  Voet,  lib.  18,  tit.  6,  n.  4, 
"  I>e  Periculo  et  ComP  And  the  English  authorities,  Simmons  v. 
Swift,!''  and  Swanwick  v.  Sothern,  are  consistent  with  the  principles  of 
the  civil  law.  The  delivery  and  the  measurement  had  not  taken 
place  at  the  time  of  the  loss,  which  was  occasioned  without  any  default 
on  the  part  of  the  purchasers.     But  even  if  the  sale  had  been  such  as 

^  1  Term  Eep.  638.  2  o  Man.  &  Gr.  257.  3  1  Camp.  377. 

«  10  East,  555.  ^  10  East,  295.  6  5  Q.  b.  Rep.  265. 

1  1  Bing.  N.  C.  671.  8  6  Term  Rep.  665.  9  1  Saund.  320. 

w  12  East,  381.  n  6  Mee.  &  W.  109.  12  Palm.  397. 

1"  Edit.  Amst.  1655,  4to.  l*  5  B.  &  Cr.  857. 
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to  transfer  to  the  purchasers  the  risk  intermediate  between  the  sale  and 
the  dehvery,  the  sellers  not  having  delivered  or  been  ready  to  deliver 
at  the  time  and  place  appointed  in  the  contract,  the  risk,  from  the  time 
of  such  default,  reverted  to  them ;  the  rule  of  the  civil  law,  "  dies  inter- 
pellat  pro  homine"  or  that  the  lapse  of  the  time  specified  alone, 
without  any  interpellation,  is  sufficient  to  place  the  party  in  default,  is 
applicable,  and  the  sellers  not  having  delivered  the  timber  on  or  before 
the  15th  of  June,  the  time  specified  in  the  contract,  were  en  demeiire 
accordingly.  There  is  nothing  to  excuse  the  breach ;  the  one  alleged, 
namely,  the  lateness  of  the  season,  is  no  excuse.  This  was  a  breach, 
which  nothing  but  a  waiver  on  the  part  of  the  purchasers  could  satisfy. 
To  enable  the  sellers  to  take  the  benefit  of  the  waiver,  they  must  show 
that  Farlin  was  the  purchasers'  agent  for  receiving  the  timber  on  the 
19th  of  June.  This  was  not  so,  therefore  the  whole  loss  falls  on  the 
appellants,  and  the  respondents  had  a  right  to  succeed  in  their  action. 
Pothier,  TV.  du  Cont.  de  Vent.,  pt.  iv.,  n.  312.  The  case  of  Swanwick 
V.  Sothern,^  relied  on  by  the  appellants,  is  against  this  proposition ;  but  its 
authority  is  impeached,  and  not  to  be  supported.  There  is  some  doubt 
whether  the  facts  of  the  case  correspond  with  the  judgment;  and  the 
taking  possession  of  the  timber  saved,  after  the  raft  was  broken  up,  was 
not  a  waiver,  it  only  created  a  new  contract.  The  appellants  set  up 
a  right  to  the  value  of  the  timber,  but  seek  to  have  it  allowed  in  reduc- 
tion of  damages.  But  if  the  contract  has  not  been  performed,  an  action 
on  the  contract  will  not  lie,  though  sustainable  for  the  value.  They 
could  not  have  both  remedies  by  an  action  of  damages  and  an  action 
upon  the  new  contract.  Story  "  On  Bailments,"  p.  461.  Mondel  v. 
Steel.^  No  injustice  can  be  sustained  by  carrying  out  the  judgment  of 
the  court  below  in  holding  that  the  appellants  are  entitled  to  recover 
the  value  of  the  timber  salved,  and  the  respondents  are  entitled  to 
recover  the  amount  of  the  promissory  notes  and  the  damage  for  non- 
dehvery. 

LoED  Bbougham.  In  this  case,  there  was  no  contest  between  the 
parties  as  to  the  law  which  should  govern  the  decision  of  the  question, 
because  it  appears,  when  the  matter  is  duly  considered,  that  the  old 
French  law,  administered  by  the  courts  of  the  province  of  Lower  Can- 
ada, and  grounded  on  the  civil  law,  is,  in  substance,  the  same  with 
our  own,  touching  the  subject-matter  of  the  case  now  be'bre  us.  The 
application  of  that  law  to  the  facts  of  this  case  remains  alone  to  be  con- 
sidered. We  have  here,  not  an  agreement  to  sell,  but  a  contract  of 
sale  with  certain  terms  adjected  ;  and  the  main  question  is,  whether  or 
not  that  contract  was  completed,  and  passed  the  property  to  the  buyer, 
before  the  accident  happened  which  partially  destroyed  the  subject- 
matter  of  the  contract. 

1  9  Ad.  &  EU.  895.  "  8  Mee.  &  "W.  858. 
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IsTow,  to  constitute  a  sale  which  shall  immediately  pass  the  property, 
it  is  necessary  that  the  thing  sold  should  be  certain,  should  be  ascer- 
tained in  the  first  instance,  and  that  there  should  be  a  price,  either 
ascertained  or  ascertainable.  But  the  parties  may  buy  or  sell  a  given 
thing,  nothing  remaining  to  be  done  for  ascertaining  the  specific  thing 
itself,  but  the  price  to  be  afterwards  ascertained  in  the  manner  fixed 
by  the  contract  of  sale,  or  upon  a  quantum  valeat:  or  they  may  agree 
that  the  sale  shall  be  complete,  and  the  property  pass  in  the  specific 
thing,  chattel,  or  other  goods,  although  the  delivery  of  possession  is 
postponed,  and  although  something  shall  remain  to  be  done  by  the 
seller  before  the  delivery ;  or  they  may  agree  that  nothing  remains  to 
be  done  for  ascertaining  the  thing  sold ;  yet,  that  the  sale  shall  not  be 
complete,  and  the  property  shall  not  pass,  before  something  is  done  to 
ascertain  the  amount  of  the  price.  The  question  must  always  be,  what 
was  the  intention  of  the  parties  in  this  respect ;  and  that  is,  of  course, 
to  be  collected  from  the  terms  of  the  contract.  If  those  terms  do  not 
show  an  intention  of  immediately  passing  the  property  until  something 
is  done  by  the  seller,  before  delivery  of  possession,  then  the  sale  cannot 
be  deemed  perfected,  and  the  property  does  not  pass  until  that  thing 
is  done.  It  is  unnecessary  to  go  through  the  cases  relating  to  these 
positions.  None  C'f  them  will  be  found  at  all  to  impugn  them.  Indeed, 
taken  together,  they  clearly  support  it,  as  does  the  old  French,  and  the 
civil  law. 

In  applying  this  doctrine  to  the  contract  before  us,  there  may  he 
some  doubt  raised  by  the  peculiarity  of  the  terms,  inasmuch  as,  on  the 
one  hand,  a  certain  chattel  is  sold,  and  a  jotcc  fixed  in  refei-ence  to  an 
assumed  measurement,  the  statement  of  which  is  parcel  of  the  con- 
tract, and  the  price  is  to  be  paid  immediately,  with  a  reserved  right 
for  the  one  party  to  recover  part  of  that  price,  and  for  the  other  party 
to  receive  more,  in  case  that  assumption  shall  prove  to  have  been  in- 
correct ;  while,  on  the  other  hand,  the  seller  is  to  retain  possession,  to 
carry  the  chattel  to  a  certain  place,  there  to  deliver  it  at  a  certain  time, 
and  to  make  the  measurement  before  the  delivery.  But,  taking  the 
whole  of  these  terms  together,  it  appears  to  us  that,  until  the  measure- 
ment and  delivery  was  made,  the  sale  was  not  complete,  there  being 
nothing  in  the  terms  to  show  an  intention  that  the  property  should 
pass  before  the  measurement ;  but,  on  the  contrary,  the  intention  rather 
aijpearing  to  be,  that  the  transfer  should  be  postponed  until  the  meas- 
urement at  the  delivery. 

The  timber  is  fully  specified  by  the  description,  and  the  place  where 
it  lay ;  it  is  further  said  to  be  the  property  of  Durrell,  but  under  the 
control  of  the  sellers.  Durrell's  statement  of  the  quantity  is  given, 
that  it  measured  "  50,000  feet,  more  or  less ; "  it  is  to  be  delivered  on 
or  before  a  certain  day,  the  15th  of  June,  at  Farhn's  Boom,  Quebec, 
and  the  payment,  to  be  made  by  a  promissory  note  immediately,  is  to 
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be  at  the  rate  of  ^\d.  per  foot,  measured  off,  that  is,  when  measured 
off;  and,  as  the  seller  is  to  carry  and  to  deliver  it  at  Quebec,  he  is  the 
party  to  measure  it  there,  at  or  before  the  delivery.  Then,  should  the 
quantity  be  found,  when  measured,  to  exceed  the  estimate,  an  addi- 
tional sum  is  to  be  given;  if  it  fall  short,  a  part  of  the  sum  paid  is  to 
be  returned.  Taking  the  whole  of  the  terms  together,  it  appears  to 
us,  that  the  first  part  of  the  contract,  selling  an  ascertained  chattel  for 
an  ascertainable  sum  (and  which,  if  it  stood  alone,  would  pass  the  prop- 
erty), actually  paid  upon  an  hypothesis  or  estimate,  is  controlled  by  the 
subsequent  part  of  the  contract  providing  for  the  possession,  carriage, 
measurement,  and  delivery,  all  by  the  seller,  with  the  readjustment 
of  the  price  by  repayment  or  increase  of  the  sum  paid  upon  estimate, 
in  the  event  of  the  estimate  proving  erroneous,  and  that  so  the  prop- 
erty did  not  pass  before  the  measurement  and  delivery  at  Quebec. 
If  again,  it  be  said  that  the  measurement  was  not  to  be  made  by  the 
seller,  but  in  the  manner  alleged  by  the  appellants,  this  can  make  no 
difference  in  the  result  of  the  agreement,  because  in  what  way  soever, 
and  by  whatsoever  mode,  the  measurement  was  to  be  after  the  delivery 
at  Quebec.  Instead  of  a  sale,  then,  which  the  first  part  of  the  contract 
would  import,  if  standing  alone,  it  is  only  a  contract  to  deliver  at  a 
certain  place  and  time,  and  the  property  did  not  pass  before  that 
delivery. 

That  the  timber  was  not  delivered  at  the  place  prescribed  by  the 
contract,  we  take,  upon  considering  the  whole  of  the  evidence,  to  be 
sufficiently  clear,  and  that  it  was  not  delivered  anywhere  at  the  time 
prescribed,  is  undisputed.  "  The  taking  possession  of  a  part  of  the  tim- 
ber after  the  day,  not  at  the  place,  and  when  the  storm  had  broken  \ip 
the  raft,  cannot  of  course  be  considered  as  a  delivery,  nor  can  it  be 
considered  as  an  acceptance  of  the  whole,  nor  as  showing  by  the  party's 
admission,  that  the  property  passed  before  the  accident,  when  the 
terms  of  the  contract  show  that  it  did  not  so  pass. 

It  follows,  from  the  whole,  that  the  action  is  maintainable  for  recovery 
of  the  price  paid,  and  for  the  difference  between  the  contract  price  of 
9jd  per  foot,  and  IC^t?.,  the  market  price  at  the  time  when  the  timber 
ought  to  have  been  delivered.  But  from  the  sum  of  £1,979  3s.  4c7., 
and  the  sum  of  £312  10s.,  must  be  deducted  the  value  of  the  timber 
taken  possession  of  by  the  respondents  at  10\d.  per  foot,  less  the  sums 
paid  by  them  for  salvage  and  other  charges.  With  respect  to  the 
quantity  which  they  might  have  received  on  demand,  a  further  sum 
may  be  deducted  if  the  quantity  can  be  agreed  on ;  and  if  no  such 
further  deduction  be  made,  then  the  property  in  that  timber  remains 
with  the  seller.  Our  desire  is,  that  the  parties  should  come  to  an  un- 
derstanding upon  these  deductions,  in  order  that  the  sums  may  be 
inserted  in  the  judgment,  and  all  further  proceedings  in  the  province 
become  unnecessary. 


692  TURLEY   V.   BATES.  [CHAP.  II. 

The  following  report  was  made  by  their  lordships,  which  was  duly 
confirmed  by  an  Order  in  Council,  bearing  date  the  11th  of  February, 

1848:  — 

The  Lords  of  the  Committee,  in  obedience  to  your  Majesty's  said  Order  of 
Keference,  have  taken  the  said  appeal  into  consideration,  and  having  heard  coun- 
sel on  both  sides,  their  lordships  do  this  day  agree  humbly  to  report  to  your 
Majesty  as  their  opinion,  that  the  said  Judgment  of  the  said  Court  of  Appeals 
rendered  in  the  said  cause,  or  action,  on  the  10th  of  November,  1845,  ought  to 
be  varied,  by  reducing  the  amount  of  the  said  sums  of  £1,979  3s.  id.,  and  £312 
10s.,  making  together  £2,291  13s.  4d.,  thereby  adjudged  and  ordered  to  be 
paid  by  the  said  Appellant,  James  Logan,  to  the  said  Respondents,  Henry  Le 
Mesurier,  Haviland  Le  Mesurier,  Routh,  and  William  Henry  Tilstone,  to  the 
sum  of  £1,200  sterling,  to  be  paid  with  lawful  interest  thereon,  according  to  the 
law  of  Canada,  from  the  6th  day  of  March,  1834,  until  the  time  of  payment; 
and  their  lordships  are  further  of  opinion,  that  such  part  of  the  said  judgment 
of  the  Court  of  Appeals  as  relates  to  the  costs  of  the  said  suit  or  action  ought 
to  be  affirmed,  and  that  each  party  do  pay  tbeir  own  costs  in  this  appeal  to  your 
Majesty  in  Council. 


TURLEY  V.  BATES. 

In  the  Exchequer,  June  6,  1863. 

[Reported  in  2  Hurlslone  ^-  Coltman,  200.] 

The  declaration  contained  a  special  count,  alleging  that  the  plaintiff 
bargained  and  sold,  and  the  defendant  bought  fi-om  the  plaintiff,  a 
quantity  of  fire-clay  then  deposited  on  certain  land  of  the  plaintiff,  at 
the  price  of  two  shillings  per  ton,  upon  the  terms  that  the  defendant 
should  take  away  the  goods,  and  pay  for  the  same  within  a  reasonable 
time.  It  then,  after  averring  that  all  conditions  had  been  fulfilled  to 
entitle  the  plaintiff  to  have  the  goods  taken  away  and  accepted  by  the 
defendant,  and  that  the  defendant  took  aw.ay  and  accepted  a  part  of 
the  goods  under  the  contract,  alleged  as  a  breach  that  the  defendant 
would  not  take  away  and  accept  the  residue  of  the  said  goods,  or  pay 
for  the  same,  whereby  the  plaintiff  lost  the  price  and  profit  he  would 
have  made. 

The  declaration  also  contained  counts  for  goods  bargained  and  sold, 
goods  sold  and  delivered,  and  on  an  account  stated. 

The  defendant,  as  to  the  first  count,  pleaded  a  denial  of  the  buying 
and  selling,  and  of  the  plaintiff's  readiness  to  deliver  and  suffer  the 
defendant  to  take  away  the  residue.  To  the  rest  of  the  declaration 
he  pleaded,  never  indebted  and  a  set-off. 

The  cause  was  tried,  before  Channell,  B.,  at  the  Middlesex  sittings 
after  last  Easter  term,  when  the  following  facts  appeared,  as  stated 
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in  the  judgment,  post,  697.  The  plaintiff  was  an  iron  and  coal 
master  at  Cosely,  in  Staffordshire.  In  the  year  1854,  and  between 
that  and  the  year  1857,  he  excavated  and  raised  from  his  colliery,  the 
Cosely  Moore  Colliery,  a  quantity  of  fire  clay.  This  clay  was  stacked 
in  a  heap  on  land  of  the  plaintiff  near  to  the  bank  of  his  collieiy. 
Before  December,  1860,  a  portion  of  this  heap  had  been  sold  and  re- 
moved. In  that  month  a  quantity,  estimated  by  the  plaintiff  at  about 
1500  tons,  still  remained  stacked  in  the  heap.  The  defendant  had 
before  this  time  bought  of  the  plaintiff,  and  carted  and  carried  away, 
portions  of  the  heap.  On  several  occasions,  in  December,  1860,  the 
plaintiff  and  defendant  met,  and  a  bargain  was  'come  to  with  respect 
to  the  clay.  This  bargain  was  on  some  points  differently  represented 
by  the  evidence  for  the  plaintiff  and  by  that  of  the  defendant. 

According  to  the  case  for  the  plaintiff,  the  bargain  concluded  was 
for  the  sale  and  purchase  of  the  entire  heap  as  then  stacked,  at  the 
price  of  two  shillings  per  ton ;  the  plaintiff  being  willing  to  take  that 
price,  instead  of  a  higher  one  which  he  had  demanded,  provided  the 
whole  heap  was  taken  away,  so  that  the  ground  might  be  cleared  ;  that 
the  defendant  was,  at  his  own  expense,  to  load  and  cart  it  away ;  and 
that  the  clay,  when  on  its  way  to  the  defendant's  premises,  was  to  be 
weighed  at  a  weighing  machine  belonging  to  one  Johnson,  which 
machine  the  defendant's  carts  would  pass  on  their  way ;  and  that  the 
defendant  was  to  pay  for  the  weighing. 

It  was  not  denied,  on  the  part  of  the  defendant,  that  a  bargain  was 
made  to  pay  for  such  clay  as  he  might  take  away  at  the  rate  of  two 
shillings  per  ton,  nor  that  such  clay  was  to  be  carted  and  weighed  at 
his  own  expense ;  but  it  was  contended  by  the  defendant  that  the  bar- 
gain was  not  for  the  whole  heap  as  it  stood,  but  only  for  such  portion 
of  the  clay  as  the  defendant  chose  to  send  for  and  cart  away,  and,  after 
having  it  weighed  at  Johnson's  machine,  to  pay  for  it  at  the  rate  afore- 
said. No  point  was  made  on  the  Statute  of  Frauds,  that  the  contract 
was  not  in  writing :  whether  the  verbal  bargain  was  for  the  whole  or 
for  only  a  portion  of  the  stack  was  the  principal  question  in  the  cause. 
It  was,  however,  further  contended  by  the  defendant  that,  whatever  the 
quantity  contracted  to  be  bought,  it  was  bought  on  a  warranty  by  the 
plaintiff  that  the  clay  would  stand  a  red  heat. 

After  the  bargain  the  defendant  at  different  times,  as  he  thought  fit, 
carted  away  portions  of  the  clay,  in  the  whole  about  270  tons.  On  the 
three  or  four  first  occasions  of  carting  away,  the  clay  was  weighed  at 
Johnson's  machine.  On  one  occasion,  the  last,  and  without  any  notice 
to  the  plaintiff,  clay  was  loaded  by  the  defendant's  servants  and  carted 
away  in  an  opposite  direction  to  the  weighing  machine,  and  such  clay 
Vas  taken  to  a  canal,  where  it  was  loaded  into  a  boat  and  taken  by 
water  carriage  to  Liverpool.  The  plaintiff,  whilst  the  defendant's  men 
were  carting  this  last  clay,  saw  them  and  followed  them,  and  the  clay 
VOL.  I.  45 
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was  gauged  on  the  barge  in  the  plaintiff's  presence  at  twenty-two 
tons. 

Evidence  was  given,  on  the  part  of  the  defendant,  that  the  clay  which 
had  been  taken  away  by  him  had  been  used  in  his  business,  and  did 
not  answer  the  warranty  alleged  to  have  been  given.  On  this  ground 
also  he  denied  his  liability  to  take  or  pay  for  more  than  had  been  re- 
moved. This  evidence  became  immaterial,  as  the  learned  judge  ruled 
there  was  no  evidence  of  a  waiTanty. 

All  the  clay  so  taken  away  by  the  defendant  had  either  been  paid  for 
before  action  brought  or  was  covered  by  a  set-off. 

The  learned  judge  left  to  the  jury  the  question  what  was  the  bar- 
gain ;  and  they  found,  for  the  plaintiff,  that  the  bargain  was  a  bargain 
for  the  whole.  It  was  then  further  objected  by  the  defendant,  that, 
assuming  that  the  verbal  bargain  was  for  the  sale  of  the  whole  of  the 
stack  of  clay,  and  further  that  there  was  no  defence  on  the  ground  of 
warranty,  yet,  as  the  clay  sought  to  be  recovered  for  had  never  been 
weighed  at  Johnson's  machine,  the  count  for  goods  bargained  and  sold 
could  not  be  maintained;  and  that,  in  the  absence  of  any  evidence  of 
any  fall  in  the  value  of  clay  or  other  loss  by  reason  of  not  taking  it 
away,  the  plaintiff  could,  at  most,  recover  only  nominal  damages. 

No  evidence  of  any  actual  loss  or  damage  was  given  and  a  verdict 
was  then  entered  for  the  plaintiff,  by  consent,  for  the  sum  of  £112  Ids. 
Qd.,  as  the  estimated  value  of  the  clay  not  removed,  at  the  contract  price 
of  two  shillings  per  ton ;  leave  being  reserved  to  the  defendant  to  limit 
the  verdict  to  the  first  count,  and  to  nominal  damages  on  that  count  in 
case  this  court  should  be  of  opinion  that  the  plaintiff  was  only  entitled 
to  recover  on  that  count. 

In  last  Easter  term  a  rule  for  a  new  trial,  on  the  ground  of  mis- 
direction on  the  point  of  warranty,  was  applied  for  and  refused  ;  but  a 
rule  nisi  was  granted,  pursuant  to  the  leave  reserved,  to  limit  the  ver- 
dict to  the  first  count  and  reduce  the  damages  to  nominal  damages ; 
against  which 

Pigott,  Serjt.,  and  H.  James  showed  cause  in  the  present  term 
(June  6).  The  question  is  whether  the  property  in  the  clay  passed  to 
the  defendant,  so  as  to  entitle  the  plaintiff  to  recover  the  agreed  price 
under  the  count  for  goods  bargained  and  sold.  The  rule  of  law  is 
clear  that  where,  on  a  contract  of  sale,  any  thing  remains  to  be  done 
on  the  part  of  the  seller,  until  that  is  done  the  property  does  not  vest 
in  the  buyer.  Simmons  v.  Swift.^  In  Hanson  v.  Meyer,-  by  the  partic- 
ular terms  of  the  contract,  the  price  Avas  made  to  depend  on  the  weight 
of  the  goods,  and  therefore,  until  their  weight  was  ascertained,  the 
buyer  had  no  right  of  property  in  them.  But  in  this  case,  by  the  terms 
of  the  contract,  the  defendant  was  to  cart  away  the  clay  at  his  own 

1  5  B.  &  C.  867.  2  6  East,  614. 


SECT.  II.]  TDRLEY   V.    BATES.  695 

expense,  and  weigh  it   at   the  weighing  machine  of  a  third  person. 
[Channbll,  B.,  referred  to  Gilmour  v.  Supple.^]     Nothing  remained 
to  be  done  on  the  part  of  the  plaintiif,  and  the  defendant  had  a  right  to 
the  possession  of  the  clay,  the  weight  of  which  was  to  be  ascertained 
by  him.     Suppose  a  butcher  bought  an  ox  in  a  field,  under  a  contract 
that  when  killed  he  should  ascertain  its  weight,  and  he  afterwards 
took  the  ox  away  and  killed  it,  could  it  be  said  that  no  property  vested 
in  him  until  it  was  weighed.     [Maetin,  B.     That  is  merely  the  same 
question  in  another  form.]     In  Gilmour  v.  Supple,  Sir  C.  Cresswell,  in 
delivering  the  opinion  of  the  court,  said :  "  By  the  law  of  England,  by 
a  contract  for  the  sale  of  specific  ascertained  goods,  the  property  im- 
mediately vests  in  the  buyer,  and  a  right  to  the  price  in  the  seller,  un- 
less it  can  be  shown  that  such  was  not  the  intention  of  the  parties." 
Here,  by  the  terms  of  the  contract,  the  parties  intended  that  the  prop- 
erty in  the  clay  should  pass  to  the  defendant  before  it  was  weighed, 
because  the  defendant  undertook  to  remove  and  weigh  it.     Could  the 
plaintiff  retake  j)ossession   of  it   because   it   was   not   weighed?     In 
Blackburn  on  Contract  of  Sale,  p.  151,  it  is  said  that  the  rules  "are 
twofold :  the  first  is  that  where,  by  the  agreement,  the  vendor  is  to  do 
any  thing  to  the  goods  for  the  purpose  of  putting  them  into  that  state 
in  which  the  purchaser  is  to  be  bound  to  accept  them,  or,  as  it  is  some- 
times worded,  into  a  deliverable  state,  the  performance  of  those  things 
shall  (in  the  absence  of  circumstances  indicating  a  contrary  intention) 
be  taken  to  be  a  condition  precedent  to  the  vesting  of  the  property. 
The  second  is,  that  where  any  thing  remains  to  be  done  to  the  goods 
for  the  purpose  of  ascertaining  the  price,  as  by  weighing,  measuring,  or 
testing  the  goods,  where  the  price  is  to  depend  on  the  quantity  or 
quality  of  the  goods,  the  performance  of  these  things,  also,  shall  be  a 
condition  precedent  to  the  transfer  of  the  property,  although  the  in- 
dividual goods  be  ascertained,  and  they  are  in  the  state  in  which  they 
ought  to  be  accepted."     In  Rugg  v.  Minett,''  and  Zagury  v.  FurneU,' 
something  remained  to  be  done  by  the  sellers  to  ascertain  the  amount 
of  the  price,  and  that  not  having  been  done,  the  goods,  which  were 
destroyed  by  fire,  remained  at  the  seller's  risk.     But  where  the  buyer, 
for  his  own  satisfaction,  has  the  option  of  weighing  the  goods,  but  the 
seller  has  no  such  privilege  or  duty,  the  sale  is  complete,  and  the  prop- 
erty transferred  to  the  buyer  as  soon  as  the  bargain  has  been  concluded. 
Swanwick  v.  Sothern.^     Suppose  the  defendant  had  taken  away  and 
sold  all  the  clay,  would  it  have  been  any  answer  to  an  action  for  the 
price  that  he  had  never  weighed  it  ?     [Beamwbll,  B.    Suppose  a  con- 
tract for  the  supply  of  gas  at  so  much  per  cubic  foot,  the  gas  would  be 
consumed  before  the  quantity  was  ascertained,  and  could  it  be  said 
that  until  that  was  done  the  property  did  not  pass?    Maetin,  B. 

1  11  Moo.  P.  C.  551.  2  11  East,  210. 

3  2  Camp.  240.  <  9  A.  &  E.  895. 
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Was  not  the  defendp.nt  a  wrong-doer  in  taking  the  goods  without 
weighing  them  ?]  If  so,  the  plaintiff  may  waive  the  tort  and  sue  for 
their  price. 

Overend  and  Quain,  in  support  of  the  rule.  It  is  immaterial  whether 
the  act  is  to  be  done  by  the  buyer  or  seller ;  so  long  as  any  thing  re- 
mains to  be  done  for  the  purpose  of  ascertaining  the  price  of  the  goods, 
or  their  weight,  or  measurement,  the  right  of  property  and  risk  of  loss 
are  not  altered.  Addison  on  Contracts,  p.  223,  4th  ed. ;  Gilmourw.  Sup- 
ple.^ The  French  code  prescribes  the  same  rule  of  law.  Code  Civil, 
liv.  iii.,  tit.  vi.,  ch.  1,  art.  1585,^  1586,'  1587.*  If  it  appears  by  the 
terms  of  the  contract  that  the  intention  of  the  parties  was  that  no  prop- 
erty should  pass  until  something  was  done,  it  will  not  pass.  In  Gil- 
mour  V.  Supple,^  Sir  C.  Cressweli  said  :  "  Another  rule  may  be  extracted 
from  the  case  of  Rugg  v.  Minett,^  namely,  that  where  the  seller  is  to 
do  some  act  for  the  benefit  of  the  buyer,  to  place  the  goods  sold  in  a 
state  to  be  delivered,  until  he  has  done  it  the  property  does  not 
pass.  .  .  .  So,  also,  if  an  act  remains  to  be  done  by  or  on  behalf  of  both 
parties  before  the  goods  are  delivered,  the  property  is  not  changed;  of 
which  Wallace  v.  Breeds "  furnishes  an  instance."  Therefore  it  is  a 
question  of  intention.  In  the  case  put  of  gas  to  be  supplied  at  so  much 
the  cubic  foot,  it  is  evident  that  the  quantity  could  not  be  ascertained 
until  the  gas  was  consumed,  and  therefore  the  intention  was  that  the 
property  should  jjass.  In  Kent's  Commentaries,  vol.  2,  part  v.,  leo. 
xxxix.,  p.  496,  10th  ed.,  it  is  said,  "It  is  a  fundamental  principle  per- 
vading everywhere  the  doctrine  of  sales  of  chattels,  that  if  the  goods  of 
different  value  be  sold  in  bulk  and  not  separately,  and  for  a  single  price, 
OT per  aversionem,  in  the  language  of  the  civilians,  the  sale  is  perfect, 
and  the  risk  with  the  buyer ;  but  if  they  be  sold  by  number,  weight,  or 
measure,  the  sale  is  incomplete,  and  the  risk  continues  with  the  seller, 
until  the  specific  property  be  separated  and  identified."  The  rule  is 
stated  in  similar  terms  by  Troplong  in  his  commentary  on  the  Droit  Civil, 
lliv.  3,  tit.  6],  "I>e  laVente,"  ch.  1  (Art.  1585),  §  90.'      They  also  cited 

1  11  Moo.  P.  C.  551. 

2  1585.  "  Lorsque  des  niiirchandises  ne  sont  pas  vendues  en  bloc,  mais  au  poids, 
au  compte,  ou  a  la  mesure,  la  vente  n'est  point  parfaite,  en  ce  sens  que  les  clioses 
Tendues  sont  aux  risques  du  rendeur,  jusqu'a  ce  qu'elles  soient  pesc'es,  compte'es,  ou 
mesure'es;  mais  I'acheteur  peut  en  demander  ou  la  delirrance  ou  des  dommages- 
interets,  s'il  y  a  lieu  en  cas  d'inex&ution  de  I'engagement." 

'  1586.  "  Si,  au  contraire,  les  marcliandises  ont  e'te  yendues  en  bloc,  la  rente  est 
parfaite  quoique  les  marchandises  n'aient  pas  encore  dte  pese'es,  comptees,  ou  mesu- 
rfes." 

*  1587.  "  A  I'egard  du  Tin,  de  I'huile,  et  des  autres  choses  que  Ton  est  dans  I'usage 
de  godter  avant  d'en  faire  I'achat,  il  n'y  a  point  de  vente  tant  que  I'acheteur  ne  les 
a  pas  goiitfes  et  agre(ies." 

5  11  East,  210.  6  13  East,  522. 

'  "  Le  prix  est  incertain  tant  que  le  mesurage  n'a  pas  fait  connaitre  le  detail  de  la 
quantity  vendue.     Or,  I'incertitude  dans  le  prix  rend  la  rente  conditionnelle,  lorsque, 
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from  Blackburn  on  Contract  of  Sale,  p.  177,  the  extract  from  Pothier, 
« Du  Contrat  de  Vente" partie  iv.,  and  the  judgment  of  Littledale,  J., 
in  Simmons  v.  Swift.^  Cur.  adv.  vtdt. 

The  judgment  of  the  court  was  delivered,  in  the  following  Michael- 
mas vacation  (December  6),  by 

Channell,  B.  This  was  an  action  tried  before  me  at  the  Middle- 
sex sittings,  in  last  Easter  term.  (His  lordship  then  stated  the 
pleadings,  and  proceeded.)  At  the  trial  a  verdict  was  found  for  the 
plaintiff,  damages  £112  10s.  6c?.,  with  leave  reserved  to  the  defendant 
to  move  to  reduce  the  verdict  to  nominal  damages  on  the  ground  here- 
inafter mentioned.  (His  lordship  then  stated  the  facts  as  above  set 
forth,  p.  692.)  This  rule  was  argued  before  the  Lord  Chief  Baron,  my 
brother  Bramwell,  and  myself. 

For  the  plaintiff  it  was  contended,  that  where  full  authority  was 
given  to  the  buyer  to  remove  the  clay  sold,  and  all  that  the  seller  had 
to  do  according  to  the  contract  was  complete,  and  where  every  thing 
that  remained  to  be  done  was  to  be  done  by  the  buyer  at  his  own  ex- 
pense; viz.,  as  in  this  case,  to  cart  away  and  have  the  clay  weighed  at 
his  own  expense,  it  must  be  taken  as  if  there  had  been  such  a  bargain 
and  sale  as  to  pass  the  property,  though  the  clay  had  not  been  removed 
and  weighed,  and  that  the  contract  price  might  be  recoverable  on  the 
count  for  goods  bargained  and  sold. 

For  the  defendant  it  was  contended,  that  taking  the  case  on  the  plain- 
tiff's evidence,  and  as  found  by  the  jury,  that  there  had  been  a  removal 
and  weighing  of  part  of  the  clay,  yet  no  property  passed  in  any  clay 
until  the  clay  had  been  weighed  at  Johnson's  machine,  and  the  quantity 
and  price  thus  ascertained,  so  as  to  entitle  the  plaintiff  to  recover  on 
the  count  for  goods  bargained  and  sold. 

In  the  course  of  the  argument  for  the  defendant  we  were  referred 
to  several  cases  decided  in  our  courts,  which  were  said  to  govern  the 
question,  and  to  a  passage  from  my  brother  Blackburn's  Treatise  on 
Contract  of  Sale,  part  2,  ch.  2,  p.  152.  It  was  argued  that  the  rule 
deducible  from  these  authorities  was,  that  so  long  as  a  price  had  been 
agreed  upon  according  to  quantity,  to  be  ascertained  by  weighing,  that 
until  the  goods  had  been  weighed,  and  the  price  so  ascertained,  the  con- 
tract was  incomplete ;  which  rule  it  was  said  was  in  accoi-danoe  with 
the  rule  given  in  Pothier,  Oonir.  de  Vente,  with  Kent's  Commentaries, 
vol.  2,  p.  496,  New  York  edition,  1848,  the  Code  Civil,  liv.  iii.,  tit.  vi., 
ch.  1,  art.  1585,  1586,  1587. 

The  rule  as  stated  in  Blackburn  on  Contract  ot  Sale,  p.  152,  is, "  that 

pour  passer  de  I'incertain  au  certain,  il  faut  remplir  une  condition  telle  que  celle  du 
comptage,  du  mesurage  ou  du  pesage." 
'  5  B.  &  C.  857,  864. 
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where  any  thing  remains  to  be  done  to  the  goods  for  the  pui-pose  of 
ascertaining  the  i^rioe,  as  by  weighing,  measuring,  or  testing  the  goods 
where  the  price  is  to  depend  on  the  quantity  or  quality  of  the  goods, 
the  performance  of  these  things,  also,  shall  be  a  condition  precedent  to 
the  transfer  of  the  property,  although  the  individual  goods  be  ascer- 
tained, and  they  are  in  the  state  in  which  they  ought  to  be  accepted." 

After  adverting  to  the  rule  as  one  wholly  adopted  from  the  civil  law, 
the  learned  author  (at  page  153)  says  :  "In  general,  the  weighing,  &c., 
must  from  the  nature  of  things  be  intended  to  be  done  before  the  buyer 
takes  possession  of  the  goods,  but  that  is  quite  a  different  thing  from 
intending  it  to  be  done  before  the  vesting  of  the  property;  and  as  it 
must  in  general  be  intended  that  both  the  parties  shall  concur  in  the 
act  of  weighing  when  the  price  is  to  depend  on  the  weight,  there  seems 
little  reason  why,  in  cases  where  the  specific  goods  are  agreed  upon,  it 
should  be  supposed  to  be  the  intention  of  the  parties  to  render  the 
delay  of  that  act,  in  which  the  buyer  is  to  concur,  beneficial  to  him. 
Whilst  the  price  remains  unascertained,  the  sale  is  clearly  not  for  a  cer- 
tain sum  of  money,  and  therefore  does  not  come  within  the  civilian's 
definition  of  a  perfect  sale,  transferring  the  risk  and  gain  of  the  thing 
sold ;  but  the  English  law  does  not  require  that  the  consideration  for 
a  bargain  and  sale  should  be  in  moneys  numbered,  provided  it  be  of 
value." 

The  learned  author,  however,  considered  the  rule  he  mentions  to  pre- 
vail here,  and  to  rest  upon  the  authority  of  the  English  decided  cases. 
Several  cases  are  then  cited  in  the  treatise :  Hanson  v.  Meyer,^  Hinde 
V.  Whitehouse,"  Rugg  u.  Minett,"*  Zagury  v.  Furnell,^  Simmons  v.  Swift,^ 
Laidler  v.  Burlinson,^  Tripp  v.  Armitage.' 

The  author  further  observes,  "  that  if  it  appear  fi-om  the  agreement 
that  the  intention  of  the  parties  is  that  the  property  shall  pass  pres- 
ently, the  property  does  pass,  though  there  remain  acts  to  be  done  by 
the  vendor  before  the  goods  are  dehverable  ;"  citing  Woods  v.  Russell,' 
Clarke  v.  Spence.** 

It  is  very  doubtful  whether  in  stating  the  rule  to  be,  that  where  anything 
remains  to  be  done  to  the  goods  for  ascertaining  the  price,  as  weighing, 
&c.,  the  performance  was  a  condition  precedent  to  the  transfer  of  the 
proi)erty,  it  was  meant  by  the  learned  author  to  include  a  case  where 
all  that  remained  to  be  done  was  to  be  done  by  the  buyer  with  full 
authority  from  the  seller  to  do  the  act. 

In  Hanson  v.  Meyer  the  weighing  was  to  precede  the  delivery,  and 
was  a  condition  precedent  to  the  purchaser's  right  to  take  possession, 
and  to  a  complete  present  right  of  property.    In  Hinde  v.  Whitehouse, 

1  6  East,  614.  2  7  East,  558.  3  H  East,  210. 

*  2  Campb.  240.  5  6  B.  &  C.  857.  "  2  M.  &  W.  602. 

'4M.  &W.  687.  8  5B.  &A.  942.  9  4  A.  &  E  448. 
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which  was  a  case  of  a  sale  by  auction,  it  was  held  that  though  the  duties 
to  the  crown  remained  to  be  paid  by  the  seller,  before  possession  could 
he  had  by  the  buyer,  the  property  passed  from  the  time  of  sale ;  the 
words  of  the  condition  showing  that  intention.  In  Rugg  v.  Minett,  a 
duty  remained  to  be  performed  by  the  sellers ;  and  Lord  Ellenborough 
stated  the  test  to  be,  "  whether  every  thing  had  been  done  by  the  sellers 
which  lay  upon  them  to  perform  in  order  to  put  the  goods  in  a  deliv- 
erable state ; "  and  Mr.  Justice  Bayley,  in  effect,  adopted  the  same  test. 
Zagury  v.  Furnell  is  an  authority  to  the  same  effect.  There  it  was  the 
duty  of  the  seller  to  count  the  skins  in  each  bale,  and  the  price  was  for 
a  certain  sum  per  dozen  skins.  In  Simmons  v.  Swift,  the  authority 
most  in  point  for  the  defendant,  it  was  a  part  of  the  contract  there  for 
the  sale  of  a  stack  of  bark  at  £9  per  ton,  that  the  bark  should  be 
weighed,  and  the  concurrence  of  the  seller  in  the  act  of  weighing  was 
necessary.  Bayley,  J.,  after  stating  the  general  principle  says :  "  If 
any  thing  remains  to  be  done  on  the  part  of  the  seller,  until  that  is  done 
the  property  is  not  changed." 

From  a  consideration  of  these  cases,  it  appears  that  the  principle 
involved  in  the  rule  above  quoted  is,  that  something  remains  to  be  done 
by  the  seller.  It  is,  therefore,  very  doubtful,  as  before  stated,  whether 
the  present  case  comes  within  the  principle  of  the  rule.  But,  however 
that  may  be,  it  is  clear  that  this  rule  does  not  apply  if  the  parties  have 
made  it.  sufficiently  clear  whether  or  not  they  intend  that  the  property 
shall  pass  at  once,  and  that  their  intention  must  be  looked  at  in  every 
case.  This  is  clearly  laid  down  in  the  case  of  Logan  v.  lie  Mesurier,^ 
and  in  Hinde  v.  Whitehouse,^  cited  supra,  and  in  Blackburn  on  Contract 
of  Sale,  p.  151. 

In  the  present  case  the  jury  have,  in  effect,  adopted  the  plaintiff's 
version  of  the  bargain,  by  their  finding  that  it  was  for  the  whole  heap. 
And,  taking  that  view  of  the  case,  it  seems  to  us  clear  that  the  inten- 
tion of  the  parties  was  that  the  property  in  the  whole  heap  should  pass, 
notwithstanding  the  clay  was  to  be  weighed  at  Johnson's  machine ;  and 
we,  therefore,  think  that  the  rule  to  reduce  the  damages  must  be  dis- 
charged. Hule  discharged. 

1  6  Moo.  P.  C.  C.  116.  2  7  East,  558. 
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KERSHAW  V.  OGDEN  and  Others. 
In  the  Exchequer,  May  8,  1865. 

[Reported  in  3  Hurlstone  Sf  Coltman,  717.] 

The  declaration  contained  a  special  count  for  not  accepting  certain 
goods,  to  wit,  cotton  waste.  Also,  counts  for  goods  bargained  and  sold, 
and  goods  sold  and  delivered. 

Pleas  {inter  alia).  To  the  first  count,  that  the  defendants  did  not 
buy  the  goods  ;  to  the  indebitatus  counts,  never  indebted.  Issues 
thereon. 

At  the  trial  before  Mellor,  J.,  at  the  last  Leeds  Assizes,  the  following 
facts  appeared :  In  December,  1863,  the  plaintiif,  a  cotton  spinner,  hav- 
ing some  cotton  waste  for  sale,  one  Greenhalgh,  an  agent  of  the  defend- 
ants, who  were  also  cotton  spinners,  went  to  the  plaintiff's  warehouse, 
when  he  was  shewn  by  the  warehouseman  five  stacks  of  cotton  waste. 
He  asked  for  a  sample,  and  was  told  it  was  not  the  plaintiff's  course  of 
business  to  sell  by  sample  ;  but  that  he  might  examine  the  stacks,  and 
take  a  sample  himself,  which  he  did.  After  some  negotiation  Green- 
halgh agreed  to  purchase  four  of  the  stacks,  at  Is.  9f?.  a  pound,  the  de- 
fendants to  send  their  packer  and  sacks,  and  their  cart  to  remove  it. 
On  the  3d  of  January  following,  the  defendants  sent  their  packer  with 
eighty-one  sacks  to  pack  the  waste ;  and  he,  with  the  assistance  of  the 
plaintiff's  men,  packed  the  four  stacks  into  those  sacks.  On  the  5th  of 
January,  twenty-one  sacks  were  weighed,  put  into  the  defendants'  cart 
and  taken  to  their  premises,  together  with  a  delivery  order  stating  the 
weight.  The  remainder  of  the  sacks  were  not  weighed.  On  the  same 
day  the  twenty-one  sacks  of  cotton  waste  were  returned  to  the  plaintiff 
by  the  defendants  with  a  note,  stating  that  the  waste  was  of  an  inferior 
description  to  that  purchased  by  them.  The  defendants'  carter  took 
the  horse  out  of  the  cart,  and  left  it  loaded  with  the  waste  outside 
the' warehouse  of  the  plaintiff,  who,  to  prevent  it  from  spoiling,  ordered 
it  to  be  placed  under  shelter,  and  the  next  day  removed  it  from  the 
cart  into  his  warehouse. 

The  learned  judge  left  it  to  the  jury  to  say  whether,  under  all  the 
circumstances,  the  defendants  did  accept  and  actually  receive  part  of 
the  cotton  waste ;  if  so,  the  plaintiff  was  entitled  to  their  verdict.  The 
jury  found  in  the  affirmative,  and  a  verdict  was  entered  for  the  plaintiff 
for  £784  on  the  count  for  goods  bargained  and  sold,  leave  being  reserved 
to  the  defendants  to  move  to  enter  a  nonsuit. 

Brett,  in  the  present  term,  obtained  a  rule  nisi  accordingly,  on  the 
grounds :  first,  that  there  was  no  evidence  of  an  acceptance  and  actual 
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receipt  of  the  goods,  so  as  to  constitute  a  binding  contract  within  the 
17th  section  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3 ;  secondly,  that 
the  property  in  the  goods  did  not  pass  to  the  defendants;  against 
which 

Edward  James  and  Holkar,  now  shewed  cause.  First,  there  was  a 
sufficient  acceptance  and  actual  receipt  of  part  of  the  goods  to  satisfy 
the  17th  section  of  the  Statute  of  Frauds.  The  defendants  purchased 
certain  ascertained  goods,  viz.,  four  specific  stacks  of  cotton  waste ;  and 
when  the  defendants'  packer  put  it  into  their  sacks  there  was  an  accept- 
ance of  it  by  them.  There  was  also  an  actual  receipt  of  the  cotton 
waste  by  the  defendants,  for  their  servants  put  it  into  their  cart  and 
took  it  to  their  premises.  It  is  not  necessary  that  the  acceptance  of 
the  goods  should  follow  or  be  contemporaneous  with  the  receipt  of  them. 
Cusaok  V.  Robinson.^  In  that  case  the  acceptance  was  at  Liverpool, 
and  the  receipt  in  London.  [Pollock,  C.  B.  The  question  of  accept- 
ance and  actual  receipt  of  goods  is  one  for  the  jury;  and  if  they  find 
that  the  transaction  amounts  to  an  acceptance  and  actual  receipt,  the 
court  are  bound  by  their  finding.]  Secondly,  the  property  in  the  goods 
passed  to  the  defendants.  It  was  formerly  considered  that  if  any  thing 
remained  to  be  done  to  the  goods  for  the  purpose  of  ascertaining  the 
price,  such  as  weighing,  measuring,  or  testing  the  goods,  until  that  was 
done  the  property  did  not  pass.  That  doctrine  was  adopted  from 
the  civil  law,  by  which  the  property  in  goods  did  not  pass  unless 
the  sale  was  for  an  ascertained  price  in  money.  But  all  the  authorities 
on  the  subject  were  reviewed  in  Turley  v.  Bates,^  where  it  was  held 
to  be  a  question  of  intention ;  and  that  although  something  remained 
to  be  done  by  the  buyer,  the  property  passed  if  it  appeared  by  the 
terms  of  the  contract  that  it  was  the  intention  of  the  parlies  that 
it  should  pass.  Here  it  is  clear  that  when  the  parties  agreed  upon 
the  purchase  and  sale  of  the  four  specific  stacks  of  cotton  waste  they 
mtended  that  the  property  in  them  should  pass.  Simmons  v.  Swift " 
proceeded  on  the  ground  that,  as  by  the  terms  of  the  contract  it  was 
necessary  that  the  goods  should  be  weighed  in  order  to  ascertain  the 
price,  the  seller  could  not  before  that  was  done  maintain  an  action  for 
goods  sold  and  delivered. 

Brett  and  T.  Jones  in  support  of  the  rule.  There  was  no  evidence 
of  a  contract  binding  on  the  defendants  within  the  17th  section  of 
the  Statute  of  Frauds.  There  being  no  part  payment,  or  any  note 
in  writing  of  the  bargain,  the  plaintifiT  can  only  succeed  by  proving 
an  acceptance  and  actual  receipt  of  part  of  the  goods.  In  Bill  v. 
Bament,*  Parke,  B.,  said:  "Then  to  take  the  case  out  of  the  17th 
section,  there  must  be  both  delivery  and  acceptance ;   and  the  ques- 

1  1  B.  &  S.  299.  2  2  H.  &  C.  200. 
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tion  is  whether  they  have  been  proved  in  the  present  case.  I  think 
they  have  not.  I  agree  that  tliere  was  evidence  for  the  jury  of  accept- 
ance or  rather  of  intended  acceptance.  The  direction  to  mark  the 
goods  was  evidence  to  go  to  the  jury  quo  animo  the  defendant  took 
possession  of  them ;  so  also  the  receipt  was  some  evidence  of  an  accept- 
ance. But  tliere  must  also  be  a  delivery  ;  and  to  constitute  that,  the 
possession  must  have  been  parted  with  by  the  owner,  so  as  to  deprive 
him  of  the  right  of  lien."  Here  there  was  neither  a  delivery  nor  an 
acceptance.  [Maetin,  B.  The  defendants'  men  packed  the  waste  in 
their  sacks,  put  them  into  their  cart,  and  took  them  away.]  There 
may  be  acceptance  without  an  actual  receipt,  and  a  receijDt  without 
an  actual  acceptance ;  but  the  statute  requires  both.  The  men  who 
packed  the  waste  were  not.  the  defendants'  agents  to  accept  it,  and 
when  it  arrived  at  the  defendants'  premises  they  sent  it  back.  Sup- 
pose the  defendants  had  become  bankrupt,  would  the  plaintiff  have 
lost  his  lien?  In  Castle  v.  Sworder^  it  was  agreed  that  the  goods 
should  remain  in  the  warehouse  of  the  sellers,  so  that  they  held  them 
as  warehousemen  for  the  buyer.  In  Cusack  v.  Robinson,^  there  was 
such  a  parting  with  the  possession  of  the  goods,  as  to  put  an  end  to 
the  rights  of  the  jDlaintiffs  as  unpaid  vendors. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  dis- 
charged. I  think  this  case  is  not  distinguishable  in  principle  from 
Turley  v.  Bates ;  ^  and  that  it  was  a  question  for  the  jury,  what  was 
the  character  of  the  transaction,  —  the  delivery  of  the  goods  to  the  de- 
fendants, the  packing  and  removing  them  in  the  defendants'  cart  to 
their  premises,  and  when  they  were  returned  to  the  plaintiff,  his  re- 
placing them  in  his  warehouse.  The  jury  have  decided,  as  the  result 
of  all  those  facts,  that  there  was  an  acceptance  and  actual  receipt  of 
the  goods  by  the  defendants ;  and  I  own  I  see  no  reason  to  question 
the  propriety  of  their  finding.  In  my  opinion  the  direction  of  the 
learned  judge  was  perfectly  right ;  and  as  he  is  not  dissatisfied  with 
the  verdict,  the  rule  must  be  dischareed. 

I  may  add  that  my  brother  Bramwell,  so  far  as  the  argument  had 
proceeded  when  he  left  the  court,  was  of  the  same  opinion. 

Martin,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  dis- 
charged. The  question  depends  upon  what  was  the  contract,  and  the 
jury  have  found  that  it  was  a  contract  to  buy  four  stacks  of  cotton 
waste  specifically  agreed  on,  more  or  less,  taking  them  for  better  or 
worse.  If  that  finding  is  correct,  of  which  I  entertain  no  doubt,  the 
result  is  that  the  property  in  the  four  stacks  passed  to  the  defendants, 
and  the  plaintiff  became  entitled  to  recover  the  price  in  an  action  for 
goods  bargained  and  sold.  The  17th  section  of  the  Statute  of  Frauds 
requires  that  there  shall  be  an  acceptance  and  actual  receipt  of  part  of 

1  6  H.  &  N.  828.  2  1  B.  &  S.  299.  s  2  H.  &  C.  200. 
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the  goods.  Here  the  defendants  sent  their  packer  to  pack  the  goods 
and  thehvcart  to  bring  them  away ;  and  the  moment  they  were  put 
into  their  cart  and  taken  away,  if  not  before,  there  was  evidence  for  the 
jury  of  an  acceptance  and  actual  receipt ;  and  if  they  had  found  that 
there  was  none,  I  should  have  been  prepared  to  set  aside  the  verdict 
as  against  the  evidence.  Mule  discharged. 


WARD  V.  SHAW. 

Supreme  Court  op  New  York,  July  Term,  1839. 

[Reported  in  7  Wenddl,  404.] 

Eeeoe  from  the  Superior  Court  of  the  city  and  county  of  New 
York.  Ward  sued  Shaw  in  an  action  of  trover  for  two  oxen,  being  fat 
cattle,  taken  by  him  as  sheriif  out  of  the  possession  of  one  Crawbuok, 
by  virtue  of  an  execution  in  favor  of  one  Piatt.  The  oxen  came  into 
the  possession  of  Crawbuck  under  these  circumstances :  he  was  a 
butcher  and  agreed  to  purchase  them  of  Ward  at  $7.50  for  each 
cwt.,  which  the  quarters  should  weigh  when  slaughtered,  he  to  take 
the  cattle  into  his  possession,  prepare  them  for  slaughtering,  slaughter 
them  in  the  week  in  which  the  contract  was  made,  and  when  slaugh- 
tered take  the  quarters  to  market,  weigh  them,  and  pay  for  the  cattle 
the  amount  the  weight  of'  the  quarters  would  come  to  at  $7.50  for  each 
cwt.,  which  sum  was  to  be  received  by  Ward  in  full,  as  well  of  all 
other  parts  of  the  cattle  as  the  quarters.  Crawbuck  took  the  cattle 
into  his  possession,  and  on  the  same  day  they  were  levied  upon  under 
Piatt's  execution,  which  was  issued  on  a  judgment  obtained  previous 
to  the  contract  between  Ward  and  Crawbuck,  and  taken  away.  On 
the  trial  of  the  cause,  the  presiding  judge  charged  the  jury,  that  the 
contract  between  Ward  and  Crawbuck,  and  the  delivery  of  the  cattle 
to  Crawbuck  vested  the  title  and  ownership  in  Crawbuck,  and  that  they 
■were  subject  to  the  execution.  The  plaintiif  excepted  to  the  decision. 
The  jury  found  for  the  defendant,  and  the  Superior  Court  refused  on 
motion  to  set  aside  the  verdict  (Mr.  Justice  Oakley  dissenting).  The 
plaintiff  sued  out  a  writ  of  error. 

S.  P.  /Staples,  for  plaintiff  in  error. 

<r.  0.  Grim  and  J.  M.  Whiting  for  defendant  in  error. 

By  the  court.  Savage,  C.  J.  The  question  is  whether  Crawbuck 
had  an  interest  in  the  cattle  which  could  be  sold  on  execution.  The 
sheriff  and  the  plaintiff  in  the  execution  are  possessed  of  the  rights  of 
Crawbuck  and  no  more.  Had  Crawbuck  sold  the  cattle  to  a  purchaser 
for  valuable  consideration,  without  notice  of  the  terms  on  which  he 
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possessed  them,  other  considerations  might  prevail ;  but  in  this  case 
no  new  credit  has  been  given  to  Crawbuck  in  consequence  of  his  hav- 
ing the  cattle  in  his  possession.  Piatt's  debt  accrued  antecedent  to 
the  transaction  in  question,  and  of  course  was  not  contracted  upon 
the  credit  of  this  property.  If  he  fails,  he  is  in  no  worse  situation  than 
he  was  before  the  sale  of  the  oxen. 

The  question,  then,  is  one  between  vendor  and  vendee,  and  as  be- 
tween them  certain  principles  have  been  settled.  1.  Where  no  credit  is 
agi-eed  to  be  given  for  the  price  of  an  article  sold,  the  payment  and 
delivery  are  concurrent  acts.  The  vendor  may  refuse  to  deliver  with- 
out payment ;  but  if  he  does  deliver  freely  and  absolutely,  and  with- 
out any  fraud  on  the  part  of  the  vendee,  the  condition  of  payment 
simultaneously  with  the  delivery  is  waived ;  confidence  is  reposed, 
credit  is  given,  and  the  property  passes.  This  was  so  decided  in 
Chapman  v.  Lathrop,  6  Cowen,  110,  and  is  supported  by  the  cases 
there  cited,  4  Mass.  405,  5  T.  R.  231,  and  also  by  Harris  v.  Smith,  3 
Serg.  &  Rawle,  20,  24,  and  by  Chancellor  Kent,  2  Kent's  Com.  391. 
But  where  part  only  of  the  j)roperty  has  been  delivered,  without 
demanding  compliance  with  the  condition,  the  vendor  may  refuse 
to  deliver  the  residue  until  performance  of  the  condition.  1  Camp. 
427.  2.  If  the  vendor  deliver  the  goods,  accompanied  with  a  declar- 
ation that  he  does  not  consider  them  sold  until  payment  is  made, 
according  to  a  j)revious  contract,  the  sale  is  conditional,  and  the  prop- 
erty does  not  pass  by  the  delivery  as  between  the  parties  to  the  sale. 
4  Mass.  405;  17  id.  606.  Two  things  are  essential  to  the  transfer  of 
the  title  to  personal  property  upon  a  cash  sale :  payment  by  the  ven- 
dee, and  actual  or  constructive  delivery  by  the  vendor.  The  first  may 
be  wai\'ed  by  the  vendor,  and  the  cases  above  cited  show  that  an  abso- 
lute delivery  is  such  waiver,  but  that  a  delivery  subject  to  the  condi- 
tion of  payment  is  not.  3.  It  is  also  a  settled  principle,  that  where 
any  thing  remains  to  be  done  by  the  vendor  before  the  article  is  to  be 
delivered,  the  right  of  property  has  not  passed.  So  in  the  case  of 
Hanson  v.  Meyer,  6  East,  615,  where  a  quantity  of  starch  was  con- 
tracted to  be  sold  at  a  certain  price  per  hundred,  the  vendor  gave  the 
vendee  an  order,  addressed  to  the  keeper  of  the  warehouse  where  the 
starch  lay,  directing  him  to  weigh  and  deliver  all  his  starch,  it  was  held 
that  the  property  did  not  pass  before  the  weighing,  which  was  to  pre- 
cede tlie  delivery  and  to  ascertain  the  price.  The  language  of  Lord 
EUenborough  in  that  case  is  applicable  here :  "  By  the  terms  of  the 
bargain,  two  things,  in  the  nature  of  conditions  or  preliminary  acts, 
necessarily  preceded  the  absolute  vesting  in  them  (the  purchasers)  the 
property  contracted  for.  The  first  of  them  is  one  which  does  so  ac- 
cording to  the  generally  received  rule  of  law  in  contracts  of  sale ;  to 
wit,  the  payment  of  the  price  or  consideration  for  the  sale.  The  sec- 
ond, which  is  the  act  of  weighing,  does  so  in  consequence  of  the  par- 
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ticular  terms  of  this  contract,  by  which  the  price  is  made  to  depend 
upon  the  weight.  The  weight  therefore  must  be  ascertained,  in  order 
that  the  price  may  be  known  and  paid."  Vide  Outwater  v.  Dodge,  7 
Cowen,  86. 

The  sale  being  for  cash,  and  by  weight,  the  vendor  is  not  bound  to 
deliver  until  payment  is  made.  Payment  cannot  be  made  until  the 
price  is  ascertained  by  the  act  of  weighing.  Should,  therefore,  the 
vendee  refuse  to  slaughter  the  oxen  according  to  contract,  and  put 
them  to  work  on  a  farm,  the  vendor  may  retake  them.  Should  he  re- 
fuse to  pay,  after  weighing  the  quarters,  the  owner  may  take  posses- 
sion of  his  slaughtered  cattle,  for  the  property  has  not  passed  under 
such  a  contract,  until  payment  is  made  or  waived.  The  tei-ms  of  the 
contract  in  this  case  forbid  the  idea  of  a  waiver  of  payment  when  the 
cattle  were  delivered  to  be  prepared  for  slaughter.  The  rule  laid  down 
in  Hanson  v.  Meyer  is,  that  the  property  does  not  pass  when  any  thing 
remains  to  be  done  by  the  vendor;  when  the  thing  to  be  done  is 
necessary  to  ascertain  the  price,  and  the  sale  is  for  cash,  it  can  make 
no  difference  whether  that  thing  is  to  be  done  by  the  vendor  or  vendee. 
The  property  is  not  to  pass  till  payment ;  the  price  must  precede  the 
payment,  and  until  the  price  is  ascertained,  payment  cannot  be  made 
or  waived,  unless  by  express  terms ;  the  acts  of  the  vendor  cannot  be- 
fore that  time  be  construed  into  a  waiver. 

This  case  is  unlike  most  of  the  English  cases,  where  the  property 
was  in  a  warehouse  of  a  third  person.  I  put  the  case  upon  its  own 
circumstances  ;  the  delivery  was  for  a  special  purpose,  not  an  absolute 
delivery  to  the  vendee  as  such,  but  rather  as  bailee.  There  was  an  act 
to  he  done  to  ascertain  the  price.  In  general,  the  act  of  weighing  or 
measuring  is  to  be  done  by  the  seller,  but  parties  have  a  right  to  stip- 
ulate that  the  purchaser  shall  do  such  act.  It  is  sufficient  that  the 
vendor  has  an  interest  in  the  act  to  be  done,  and  has  a  right  to  be 
present ;  when  the  weight  is  ascertained,  then,  and  not  before,  can  the 
vendor  demand  payment.  If  payment  is  then  made  or  waived,  the 
property  passes  absolutely,  otherwise  not.  If  I  am  correct  in  this  view 
of  the  case,  Crawbuck  had  no  interest  in  the  cattle  which  could  be  sold 
on  Piatt's  execution.  I  am  of  opinion,  therefore,  that  the  court  below 
erred,  and  that  the  judgment  rdust  be  reversed ;  a  venire  de  novo  to 
issue  by  that  court,  and  the  costs  to  abide  the  event. 
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TERRY   V.   WHEELER. 
New  York  Court  of  Appeals,  December  Term,  1862. 

[Reported  in  25  New  York  Reports,  520.] 

Appeal  from  the  Supreme  Court.  Action  by  the  assignee  of  Lewis 
Elmore,  to  recover  the  price  paid  for  a  quantity  of  lumber,  purchased 
by  Elmore  of  the  defendant,  at  his  lumber  yard  in  Troy,  which  the 
defendant  agreed  but  failed  to  deliver  at  the  railroad  in  Troy.  The 
defendant  denied  his  liability,  on  the  ground  that  the  title  to  the  prop- 
erty vested  in  Elmore  at  the  time  of  the  sale ;  and  that  the  property 
was  destroyed  by  fire  immediately  after  the  sale,  without  fault  on  his 
part.  The  cause  was  tried  before  the  court,  which  found  the  following 
facts :  — 

1.  That  on  the  24th  of  August,  1854,  the  defendant  sold  to  Lewis 
Elmore,  by  a  written  bill  of  sale,  a  quantity  of  lumber  of  the  character, 
at  the  price,  and  upon  the  terms  set  forth  in  the  bill  of  sale,  and  that 
payment  therefor  was  made  as  stated  in  said  bill. 

The  bill  of  sale  was  as  follows :  — 

Troy,  N.  Y.,  August  24, 1864. 
Mr.  Lewis  Elmore, 

Bought  of  E.  B.  Wheeler. 
(Terms  :   Three  months  from  date  of  sale.) 

4,160  feet  clear  pine  S3i $141.44 

4,  779   „      4       „       24 114.69 

7,319    „     box     „       20 146.88 

i  Inspection        2.03 

600  piece  boards  17c 102.00 

—  $506.54 

Cr. 

By  deduction  for  cash        5.00 

Aug.  26.  By  cash        ...        250.00 

Your  note  due  Nov.  28     .  .     .        251.54 

$506.54 

Kec'd  payment  as  above, 

E-  B.  Wheeler,  per  Wm.  A.  Craig. 
To  be  delivered  to  the  cars  free  of  charge. 

E.  B.  Wheblek.    Craig. 

2.  That  after  such  sale  and  payment,  and  after  delivery  of  said  bill 
of  sale,  and  in  the  afternoon  of  the  same  daj^,  the  memorandum  there- 
upon, as  follows,  "  to  be  delivered  to  the  cars  free  of  charge  "  was  in- 
dorsed and  signed  by  the  clerk  of  the  defendant.     Whether  this  was 
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done  by  the  authority  of  the  defendant,  or  whether  the  defendant  then 
recognized  its  purport  as  a  part  of  the  original  agreement,  the  court 
held  it  not  necessary  to  decide,  the  parol  evidence  being  held  compe- 
tent and  sufficient  on  that  point. 

3.  That  the  lumber  so  sold  was,  at  the  time  of  sale  upon  the  de- 
fendant's yard,  at  the  city  of  Troy,  and  had  been  inspected  and  meas- 
ured ;  that  the  three  first  items  named  in  the  bill  constituted  one 
separate  pile  designated  as  the  lumber  sold  to  Elmore  ;  and  as  to  the 
remaining  item,  viz.,  600  pieces,  these  were  to  be  taken  from  the  top 
of  another  pile  containing  more  than  that  number,  and  a  mark  was 
made,  showing  how  far  the  600  pieces  came  on  that  pile. 

4.  That  the  note  mentioned  in  the  bill  of  sale  was  transferred  by 
the  defendant  before  maturity,  and  paid  by  Elmore  before  his  assign- 
ment to  the  plaintiff. 

5.  That  the  lumber  so  sold  was  on  the  same  day  of  the  sale,  and 
within  a  few  hours  thereafter,  and  before  the  removal  of  any  part 
thereof,  and  without  any  fault  or  delay  on  the  part  of  the  defendant, 
accidentally  consumed  by  fire. 

6.  That  at  the  time  of  the  written  contract  of  sale,  and  as  a  part  of 
the  agreement  for  sale,  the  defendant  stipulated  by  parol  to  deliver 
said  lumber  at  the  railroad  free  of  charge,  no  time  for  such  delivery 
being  specified. 

7.  That  Elmore,  on  March  1st,  1855,  assigned  to  the  plaintiff  the 
cause  of  action  for  which  this  suit  was  brought. ' 

The  court  also  decided,  that  upon  the  question  of  an  agreement  to 
deliver  the  lumber,  there  was  no  conflict  of  evidence  ;  that  the  testi- 
mony of  the  defendant  and  his  witnesses  upon  that  point  was  substan- 
tially to  the  same  effect  as  the  testiiriony  of  Elmore.  And,  although 
requested,  the  court  declined  to  consider  the  evidence  upon  that  point 
as  conflicting,  or  to  pass  upon  the  credibility  of  any  or  either  of  the 
witnesses. 

And  the  court  decided  that,  as  the  lumber  sold  was  to  be  delivered 
by  the  defendant  and  was  not  delivered  by  him,  he  was  liable  to  the 
plaintiff,  and  on  that  ground  judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  amount  claimed. 

The  defendant's  counsel  excepted  to  each  and  every  of  the  find- 
ings of  fact  and  conclusions  of  law  by  the  court,  and  to  the  refusal  to 
examine  and  decide  upon  the  credibility  of  witnesses. 

After  the  introduction  of  the  bill  of  sale  by  the  plaintiff,  on  the 
trial,  the  defendant's  counsel  moved  that  the  parol  evidence  in  regard  to 
the  sale  should  be  stricken  out,  on  the  ground  that  the  bill  of  sale  was 
the  contract,  and  parol  evidence  was  not  admissible  to  contradict  it. 
The  motion  was  denied,  on  the  ground  that  the  agreement  to  deliver 
need  not  be  put  in  the  bill,  and  that  parol  evidence  on  that  subject  Avas 
competent  and  did  not  disagree  with  it.  To  this  decision  an  excep- 
tion was  taken. 
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The  Supreme  Court  at  general  term  affirmed  the  judgment,  and  the 
defendant  brought  this  appeal. 

Willicmi  A.  Jieach,  for  the  appellant. 
William  JL.  Learned^  for  the  respondent. 

Selden,  J.  There  may  be  some  doubt  whether  the  parol  evidence 
in  regard  to  the  agreement  to  deliver  the  lumber  was  admissible,  but 
if  it  were  necessary  to  decide  that  question,  I  should  regard  it  as 
admissible  on  the  ground  that  what  is  called  the  bill  of  sale  was  in 
substance  a  mere  receipt  for  the  purchase-money,  and  did  not  purport 
to  be  a  contract.  Dunn  v.  Hewitt,  2  Denio,  637 ;  Blood  v.  Harring- 
ton, 8  Pick.  552  ;  Filkins  v.  Whyland,  24  N.  Y.  338.  If  the  lumber  had 
not  been  jaaid  for,  and  the  instrument,  omitting  the  receipt,  had  been 
signed  by  the  defendant  and  delivered,  as  a  note  or  memorandum  of 
the  sale,  it  would  then  have  been  the  evidence  of  a  contract  executory 
on  one  part  at  least,  and  not  open  to  explanation  by  parol.  But  look- 
ing at  the  whole  instrument,  I  think  it  is  to  be  regarded  as  a  receipt, 
and  not  a  contract  within  the  cases  above  cited.  Of  course,  in  this 
view,  the  memorandum  at  the  foot  of  the  bill  is  not  regarded  as  a  part 
of  it ;  if  it  were,  its  character  would  be  changed  fi-om  a  receipt  to  an 
executory  contract,  conclusive  upon  the  parties,  except  so  far  as  it 
was  still  a  receipt.     Egleston  v.  Knickerbacker,  6  Barb.  458. 

The  point  which  is  made  upon  the  contradictory  character  of  the 
evidence  in  relation  to  the  contract  to  deliver  the  lumber  on  the  cars, 
and  its  sufficiency  to  establish  such  contract,  presents  only  a  question 
of  fact,  which  this  court  cannot  review.  Where  the  finding  of  a  court 
or  referee  upon  a  question  of  fact  is  ambiguous,  the  evidence  may  be 
referred  to  for  the  purpose  of  removing  the  ambiguity,  but  not  to  re- 
verse or  modify  a  distinct  finding,  or  to  establish  an  independent  fact 
not  found.  19  IST.  Y.  210 ;  21  id.  550 ;  22  id.  324 ;  23  id.  344.  We 
can  no  more  review  the  decision  of  the  court,  that  the  testimony  was 
not  conflicting,  than  we  can  the  conclusion  that  it  was  sufficient ;  and 
we  can  do  neither  without  making  a  precedent  which  would  open  to 
review  here  the  details  of  the  evidence  in  all  cases. 

But  in  the  view  which  I  take  of  the  remaining  question,  it  becomes 
immaterial  whether  there  was  a  contract  to  deliver  at  the  cars  or  not. 
The  lumber  had  not  been  actually  delivered,  but  remained  in  the  pos- 
session of  the  vendor.  In  the  absence  of  any  express  contract  to 
deliver,  there  was  an  implied  one  to  deliver  at  the  yard  of  the  vendor, 
when  called  for.  In  either  case  the  lumber  did  not  remain  at  the  risk 
of  the  vendor,  if  the  title  did  not  remain  in  him.  The  risk  attends 
upon  the  title,  not  upon  the  possession,  where  there  is  no  special  agree- 
ment upon  the  subject.  Tarling  v.  Baxter,  6  B.  &  C.  360  ;  WilUs  v. 
Willis,  6  Dana,  49;  Hinde  v.  Whitehouse,  7  East,  558;  Joyce  v. 
Adams,  4  Seld.  296 ;  2  Kent's  Com.  492,  496 ;  Noy's  Maxims,  88.  I 
entertain  no  doubt  that,  upon  the  facts  found  in  this  case,  the  title  was 
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in  the  vendee.     The  lumber  was  selected  by  both  parties  and  desig- 
nated fis  the  lumber  sold  to  Elmore,  except  the  600  pieces,  which  were 
selected  by  the  parties,  and  the  precise  pieces  sold  designated  with  as 
much  precision  as  if  the  purchaser  had  marked  every  piece  with  his 
name.     That  which  was  sold   by  measurement  was   inspected   and 
measured,  and  the  quantity  ascertained  ;  the  price  for  the  whole  was 
agreed  upon  and  paid,  and  a  bill  of  parcels  receipted  and  delivered  to 
the  purchaser.    These  facts,  I  think,  vested  the  title  in  the  purchaser, 
notwithstanding  the  agreement  of  the  seller  to  deliver  the  lumber  free 
of  charge  at  the  cars.     "  The  sale  of  a  specific  chattel  passes  the  prop- 
erty therein  to  the  vendee,  without  delivery."     Chitty  on  Contr.,  8th 
Am.  ed.,  p.  332.     "  It  is  a  general  rule  of  the  common  law  that  a  mere 
contract  for  the  sale  of  goods,  where  nothing  remains  to  be  done  by 
the  seller  before  making   delivery,  transfers  the   right   of  property, 
although  the  price  has  not  been  paid,  nor  the  thing  sold  delivered  to 
the  purchaser."     Olyphant  v.  Baker,  5  Denio,  882.     The  authorities  are 
numerous,  where  the  expression  is  used  that  if  any  thing  remains  to  be 
done  by  the  seller,  the  title  does  not  pass ;  but  the  cases  which  are 
referred  to  to  sustain  that  position,  only  go  the  length  of  showing  that 
where  something  is  to  be  done  by  the  seller  to  ascertain  the  identity, 
quantity,  or  quality  of  the  article  sold,  or  to  put  it  in  the  condition 
which  the  terms  of  the  contract  require,  the  title  does  not  pass.     2 
Kent's  Com.  496  ;  Hanson  v.  Myer,  6  East,  614  ;  Simmons  v.  Swift,  5 
B.  &  C.  857 ;  Joyce  v.  Adams,  4  Seld.  291 ;  Field  v.  Moore,  Lalor's 
Sup.  418.    The  list  of  cases  to  this  effect  might  be  indefinitely  in- 
creased ;  but  no  case  has  been  referred  to  by  counsel,  nor  have  I  dis- 
covered any,  in  wbicli,  where  the  article  sold  was  perfectly  identified 
and  paid  for,  it  was  held  that  a  stipulation  of  the  seller  to  deliver  at  a 
particular  place  prevented  the  title  from  passing.     If  the  payment  was 
to  he  made  on  or  after  delivery,  at  a  particular  place,  it  might  fairly 
be  inferred  that  the  contract  was  executory,  until  such  delivery  ;  but 
where  the  sale  appears  to  be  absolute,  the  identity  of  the  thing  fixed, 
and  the  price  for  it  paid,  I  see  no  room  for  an  inference  that  the  prop- 
erty remains  the  seller's,  merely  because  he  has  engaged  to  transport 
it  to  a  given  point.     I  think  in  such  case  the  property  passes  at  the 
time  of  the  contract,  and  that  in  carrying  it  the  seller  acts  as  bailee 
and  not  as  owner.    The  questions  which  arise  in  such  cases,  as  to  sales, 
are  questions  of  intention,  such  as  arise  in  all  other  cases  of  the  inter- 
pretation of  contracts  ;  and  when  the  facts  are  ascertained,  either  by 
the  written  agreement  of  the  parties  or  by  the  findings  of  a  court,  as 
they  are  here,  they  are  questions  of  law.     That  the  parties  to  the  con- 
tract in  this  case  intended  to  pass  the  title  to  the  lumber  immediately, 
appears  very  clear  ;  nor  do  I  suppose  that  any  one  would  question  it, 
were  it  not  for  the  apparent  hardship  of  the  case  to  the  purchaser.     If 
the  property,  instead  of  being  lumber,  had  been  sheep  or  cows  capable 
VOL.  I.  46 
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of  increase  (which  follows  the  ownership),  and  there  had  been  a  sud- 
den and  large  increase  to  the  flock,  or  drove,  before  they  could  be 
delivered  at  the  point  agreed  upon,  I  think  no  one  would  have  said 
that  the  defendant  could  have  discharged  his  obligation  to  deliver,  and 
yet  retained  the  increase.  Such,  however,  must  be  the  conclusion,  if 
the  plaintiff''s  position  is  maintained.  The  judgment  should  be  re- 
versed and  a  new  trial  granted. 
All  the  judges  concurring, 

Judgment  reversed  and  new  trial  ordered. 


SECTION   III. 

Sales  of  /Specific   Goods,  conditional  upon  paying  or  securing  the 

price. 

BISHOP  V.   SHILLITO. 
In  the  King's  Bench,  Hilaet  Teem,  1819. 

\Ueporled  in  2  Barnewall  ^-  Alderson,  329,  n.  (a).] 

Teovee  for  iron.  The  iron  w.as  to  be  delivered  under  a  contract 
that  certain  bills  outstanding  against  the  plaintiff  should  be  taken  out 
of  circulation.  After  a  part  of  the  iron  had  been  delivered,  and  no 
bills  had  been  taken  out  of  circulation,  the  plaintiff  stopped  the  farther 
delivery,  and  brought  trover  for  what  had  been  delivered.  Scarlett, 
for  defendant,  contended  that  trover  would  not  lie,  and  that  the  only 
remedy  for  the  plaintiff  was  to  bring  an  action  for  the  breach  of  the 
contract  by  the  defendant.  But  the  Couet  held  that  this  was  only  a 
conditional  delivery,  and  the  condition  being  broken,  the  plaintiff 
might  .bring  trover.  Abbott,  C.  J.,  said  he  had  left  it  to  the  jury  to 
say,  whether  the  delivery  of  the  iron  and  the  redelivery  of  the  bills, 
were  to  be  contemporary,  and  that  the  jury  found  that  fact  in  the 
affirmatLve,;  and  Baylbt,  J.,  added,  that  if  a  tradesman  sold  goods  to 
be  paid  for  on  delivery,  and  his  servant  by  mistake  dehvers  them  with- 
out receiving  the  money,  he  may,  after  demand  and  refusal  to  deliver 
or  pay,  bring  trover  for  his  goods  against  the  purchaser. 
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BUSSEY  V.  BARNETT. 
In  the  Exchequee,  Janfaet  14,  1842. 

[Reported  in  9  Meeson  ^  Welsbi/,  312.] 

Dbbt  for  goods  sold  and  delivered,  and  on  an  account  stated.  The 
particulars  of  demand  claimed  the  sum  of  SI.  5s.  Qd.,  being  the  balance 
of  an  account  for  goods  sold  and  delivered  by  the  plaintiff  to  the 
defendant.  Pleas,  except  as  to  the  sum  of  4s.  Qd.,  parcel,  &c.,  nun- 
quam  indebitatus  ;  as  to  that  sum,  a  tender,  which  was  denied  by  the 
replication.  At  the  trial  before  the  under-sheriff  of  Middlesex,  it 
appeared  that  the  action  was  brought  to  recover  an  alleged  balance  of 
a  disputed  account  for  goods  bought  by  the  defendant,  for  ready 
monej'-,  at  the  plaintiff's  shop.  The  defendant  produced  evidence  to 
prove  that,  within  ten  minutes  after  the  delivery  of  the  goods  at  his 
house,  he  paid  for  them  in  full,  with  the  exception  of  the  4s.  Be?.,  as  to 
which  the  tender  was  pleaded.  It  was  objected  for  the  plaintiff,  that 
it  was  not  competent  to  the  defendant  to  give  evidence  of  this  pay- 
ment, there  being  no  plea  of  payment  on  the  record ;  but  the  under- 
sheriff  thought  that,  under  the  circumstances,  no  debt  ever  arose 
between  the  parties,  and  therefore  the  evidence  was  admissible  under 
the  plea  of  WMrag'i^am  mc?etoa<MS,  and  he  accordingly  received  it;  and 
the  tender  being  also  proved  to  the  satisfaction  of  the  jury,  the  defend- 
ant had  a  verdict  on  both  issues. 

G.  Jones  now  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
and  contended  that  the  defence  was  inadmissible  without  a  plea  of 
payment.  [Aldebson,  B.  The  plea  of  nunquam  indebitatus  means 
that  there  never  was  a  sale  of  goods  to  the  defendant  on  credit.  This 
was  a  mere  exchange  of  goods  for  money,  and  o  debt  never  arose. 
LoED  Abinger,  C.  B.  There  was  no  contract  whereby  the  defendant 
became  indebted  to  the  plaintiff.]  In  Goodohild  y.  Pledge,^  whe)-e  to  a 
count  in  debt  for  £20  for  goods  sold  and  delivered,  the  defendant 
pleaded  that  before  the  commencement  of  the  suit,  and  when  the  said 
Bum  of  £20  became  due  and  payable,  to  wit,  on,  &c.,  the  defendant 
paid  the  plaintiff  the  said  sum  of  £20,  according  to  the  defendant's 
said  contract  and  liability ;  this  plea  was  held  bad  on  demurrer  for 
concluding  to  the  country,  and  not  with  a  verification  ;  and  Parke,  B., 
there  says,  "The  moment  the  goods  are  delivered,  is  there  not  a  cause 
of  action,  throwing  the  proof  of  its  discharge  on  the   defendant  ? "' 

1  M.  &  W.  363. 
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And  he  adds,  "  The  new  general  issue,  that  the  defendant  never  was 
indebted,  that  is,  at  no  instant  of  time,  was  framed  for  the  express  pur- 
pose of  making  all  these  defences  pleadable  by  way  of  discharge." 
[Aldeeson,  B.  What  the  learned  judge  there  means  is,  that  the 
moment  goods  are  delivered  on  credit,  a  contract  arises  whereby  the 
defendant  becomes  indebted.  No  doubt  that  was  a  proper  case  for  a 
plea  of  payment.]  This  was  a  defence  in  the  nature  of  confession  and 
avoidance. 

LoED  Abingee,  C.  B.  In  this  case  the  goods  were  not  delivered 
upon  a  contract  out  of  which  a  debt  arose ;  there  was  no  promise  to 
pay,  but  immediate  payment. 

Aldersox,  B.  Where  there  is  a  contract  for  the  sale  and  delivery 
of  goods  for  ready  money,  and  ready  money  is  paid,  there  is  no  debt. 

GuENEY,  B.,  concurred.  Jiule  refused. 


JOHN   TYLER  v.   WATSON  FREEMAN. 

SuPEEME  Judicial  Couet  op  Massachusetts,  Maech  Teem,  1849. 

[Reported  in  3  Cushing,  261.] 

This  was  an  action  of  replevin  for  fifteen  hogsheads  of  molasses,  and 
was  submitted  to  the  court  upon  an  agreed  statement  of  facts,  from 
which  it  appeared,  that  the  plaintiff,  Avho  was  an  auctioneer,  on  the 
lltli  of  June,  ISJrG,  sold  at  auction  for  Kettell  &  Collins,  on  the  wharf 
opposite  their  store,  sixteen  hogsheads  of  molasses,  which  were  pur- 
chased by  Davis,  Brown,  &  Company,  the  terms  of  sale  being  a  satis- 
factory note  at  four  months,  or  three  per  cent  off  for  cash ;  that,  on  the 
day  of  the  sale,  the  plaintiff's  clerk  called  on  the  purchasers,  and  stated 
to  Davis,  one  of  the  firm,  that  their  note  would  not  be  satisfactory,  and 
was  answered  by  Da^•is  that  it  would  be  time  enough  for  Kettell  & 
Collins  to  refuse  the  note  ■when  it  was  offered  to  them,  but  that  he  should 
comply  with  the  terms  of  the  sale  and  pay  cash  three  per  cent  off;  that 
after  this  promise,  and  on  the  same  day,  the  goods  were  delivered; 
that  on  the  12th  of  June,  being  the  day  after  the  sale  and  delivery,  the 
bill  of  parcels  was  sent,  with  the  words,  "  4  mos.  3  per  cent  off,"  writ- 
ten on  the  margin  ;  that,  on  the  13th,  the  clerk  of  the  plaintiff  called  on 
the  purchasers  for  the  money,  and  was  told  by  Davis  that  he  would  see 
the  plaintiff  and  make  it  satisfactory ;  that,  on  the  16th,  fifteen  hogs- 
heads of  the  molasses  (one  having  been  sold)  were  taken  with  all  the 
stock  of  Davis,  Brown,  &  Company,  by  the  defendant,  as  a  deputy 
sheriff,  on  an  execution  in  favor  of  Joseph  Brown ;   that  afterwards,  on 
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the  day  of  the  seizure,  the  plaintiff  sent  to  Davis,  Brown,  &  Company, 
to  get  the  molasses,  and  was  informed  by  them  that  there  was  an  at- 
tachment on  it,  and  that  he  could  not  have  it  without  a  writ  of  re- 
plevin ;  that,  on  the  20th  of  June,  the  fifteen  hogsheads  were  replevied 
by  the  plaintiff,  a  formal  demand  thereof  having  been  previously  made ; 
that  the  plaintiff  had  made  no  advances  on  the  molasses,  but  was  merely 
employed  to  sell  the  same  at  auction ;  and  that  it  was  customary,  in 
cash  sales,  to  deliver  the  goods  before  the  money  was  paid. 

W.  Dehon,  for  the  plaintiff. 

A.  JB.  Ely  (with  whom  was  S.  Bartlett),  for  the  defendant. 

Metcalf,  J.  The  court  are  of  opinion  that  the  sale,  in  this  case, 
was  conditional,  and  that  the  condition  was  not  waived  by  the  de- 
livery, nor  by  any  thing  afterwards  done  or  omitted  by  the  plaintiff. 
In  Smith  v.  Dennie,  6  Pick.  262,  cited  by  the  defendant's  counsel  to 
show  that  the  plaintiff's  delay  was  fatal  to  his  present  claim,  the  note 
for  the  goods  sold  was  not  called  for  by  the  seller  until  eight  days  after 
the  sale.  In  the  present  case,  the  plaintiff  followed  up  the  buyers, 
without  intermission,  until  the  property  was  seized  on  an  execution 
against  them.  .  .  }  Judgment  for  the  plaintiff. 


HENRY  COGGILL  and  Anothek  v.  HARTFORD  AND  NEW- 
HAVEN  RAILROAD   COMPANY. 

Supreme  Judicial  Court   op    Massachusetts,  September  Term, 

1854. 

{Reported  in  3  Gray,  545.] 

Replevin  of  fifteen  bags  of  wool.  At  the  trial  in  the  Court  of  Com- 
mon Pleas,  the  plaintiffs  proved  that  they,  through  a  broker  in  New  York, 
on  the  6th  of  March,  1851,  sold  the  wool  to  Earle  &  Thayer,  woollen 
manufacturers  at  South  Hadley  in  Hampshire  county ;  that  the  terms 
of  sale  were  the  note  of  Earle  &  Thayer,  payable  in  six  months;  that, 
on  the  13th  of  March,  the  wool  was  delivered  to  the  Western  Railroad 
Corporation,  directed  to  Earle  &  Thayer  at  Springfield,  and  duly 
an-ived  at  Springfield  on  the  14th ;  that  Earle  &  Thayer  failed  and 
stopped  business,  without  having  given  any  note  for  the  wool ;  and  the 
plaintiffs,  on  the  27th  of  March,  demanded  the  wool  of  the  defendants, 
and  paid  them  all  claims  for  freight  thereon. 

To  meet  this  evidence,  the  defendants  offered  to  prove  that,  on  the 
20th  of  March,  Earle  &  Thayer  sold  this  wool  to  Kellogg  &  Co.  of 

1  The  parts  omitted  related  to  other  questions.  —Ed. 


714         COGGILL   V.    HARTFORD    AND   NEW   HAVEN   R.R.    CO.       [CHAP.  11. 

Hartford,  who  advanced  money  thereon  to  Earle  &  Thayer,  and  had 
no  knowledge  or  notice  of  the  terms  of  the  sale  to  Earle  &  Thayer, 
or  of  whom  Earle  &  Thayer  purchased,  or  how  long  it  had  been  in 
their  possession ;  and  that  the  defendants  received  the  wool  of  Earle  & 
Thayer  to  be  earned  to  Kellogg  &  Co.  pursuant  to  the  sale  to 
them. 

But  Hoar,  J.,  instructed  the  jury  that  "  if  they  should  find  that  the 
sale  from  the  plaintiffs  to  Earle  &  Thayer  was  a  conditional  one,  and 
that  nothing  had  been  done  by  the  plaintiffs  or  their  agent  to  indicate 
a  waiver  of  the  condition,  or  a  consent  that  the  wool  should  be  de- 
livered and  the  property  pass  without  the  immediate  return  of  the  note, 
and  if  there  had  been  no  laches  or  want  of  diligence  in  reclaiming  the 
property  when  it  was  found  that  the  note  did  not  come  back,  the  prop- 
erty did  not  pass ;  and  the  facts  which  the  defendants  offered  to  prove 
would  not  constitute  a  defence." 

The  defendants  submitted  to  a  verdict  for  the  plaintiffs,  and  alleged 
exceptions  to  these  instructions. 

This  case  was  argued  and  decided  at  October  term,  1853. 
E.  W.  Bond,  for  the  defendants. 
a.  A.  Chapman  and  J.  Wells,  for  the  plaintiffs. 
BiGELOw,  J.     It  has  long  been  the  settled  rule  of  law  in  this  com- 
monwealth, that  a  sale  and  delivery  of  goods,  on  condition  that  the 
property  is  not  to  vest  until  the  purchase-money  is  paid  or  secured, 
does  not  pass  the  title  to  the  vendee,  and  that  the  vendor,  in  case  the 
condition  is  not  fulfilled,  has  a  right  to  repossess  himself  of  the  goods, 
both  against  the  vendee  and  against  his  creditors,  claiming  to  hold 
them  under  attachments.     Hussey  v.  Thornton,  4  Mass.  405  ;   Marston 
V.  Baldwin,  17  Mass.  606 ;  Barrett  v.  Pritchard,  2  Pick.  512 ;  Whitwell 
V.  Vincent,  4  Pick.  449 ;  Hill  v.  Freeman,  3  Gush.  257. 

In  the  case  at  bar,  the  jury  have  found  that  the  original  sale  and 
delivery  by  the  plaintiffs  were  conditional.  But  the  defendants  claim 
to  hold  the  goods  in  controversy,  as  bailees  of  a  bona  fide  purchaser 
from  the  original  vendee,  on  the  ground  that,  having  purchased  them 
in  good  fiiith,  the  rule  above  stated  is  not  applicable,  and  that  a  valid 
title  to  the  property  is  vested  in  such  purchaser.  This  position  is  sup- 
posed to  be  supported  by  a  dictum  of  Chief  Justice  Parsons  in  Hussey 
V.  Thornton,  by  which  it  is  implied  that  in  such  cases  the  vendor  can- 
not reclaim  goods  in  the  possession  of  bona  fide  purchasers  from  his 
vendee.  But  the  authority  of  this  diciiim,  so  far  as  it  ever  had 
any,  was  entirely  overthrown  in  Ayer  v.  Bartlett,  6  Pick.  78,  where 
Chief  Justice  Parker  said  that  it  could  not  be  sustained,  as  a  general 
proposition.  Some  of  the  elementary  writers  have  stated  such  a  doc- 
trine in  unqualified  terms  ;  but  the  authorities  cited  by  them  in  its 
support  do  not  sustain  the  text.  Ililliard  on  Sales,  100,  et  seq. ;  Story 
on  Sales,  §  313.     Chancellor  Kent,  after  stating  the  rule  as  to  vendees 
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and  attaching  creditors,  in  conformity  with  the  decisions  above  cited, 
adds,  that  as  to  bona  fide  purchasers,  the  rule  might  be  otherwise.  2 
Kent,  Com.  (6th  ed.)  498.  In  Hill  v.  Freeman,  3  Cush.  259,  the  most 
recent  case  on  the  subject  in  our  own  reports,  the  court  say  that  the 
right  of  the  vendor  to  reclaim  property  in  such  cases,  in  the  hands  of 
lonafide  purchasers,  is  an  open  question. 

Looking,  then,  at  this  case,  as  we  think  we  may,  as  one  not  depend- 
ing on  authority,  but  to  be  determined  on  just  and  sound  principles,  it 
is  difficult  to  see  any  good  and  satisfactory  reason  for  the  distinction, 
which  is  attempted  to  be  made,  between  the  rights  of  the  vendee  and 
his  creditors  to  goods  sold  and  delivered  on  condition,  and  those  of  bona 
fide  purchasers.  All  the  cases  turn  «n  the  principle  that  the  com- 
pliance with  the  conditions  of  sale  and  delivery  is,  by  the  terms  of  the 
contract,  precedent  to  the  transfer  of  the  property  from  the  vendor  to 
the  vendee.  The  vendee,  in  such  cases,  acquires  no  property  in  the 
goods.  He  is  only  a  bailee  for  a  specific  purpose.  The  delivery,  which 
in  ordinary  cases  passes  the  title  to  the  vendee,  must  take  effect  accord- 
ing to  the  agreement  of  the  parties,  and  can  operate  to  vest  the  prop- 
erty, only  when  the  contingency  contemplated  by  the  contract  arises. 
The  vendee  therefore,  in  such  cases,  having  no  title  to  the  property, 
can  pass  none  to  others.  He  has  only  a  bare  right  of  possession ;  and 
those  who  claim  under  him,  either  as  creditors  or  purchasers,  can  ac- 
quire no  higher  or  better  title.  Such  is  the  necessary  result  of  carrying 
into  effect  the  intention  of  the  parties  to  a  conditional  sale  and 
delivery.  Any  other  rule  would  be  equivalent  to  the  denial  of  the 
validity  of  such  contracts.  But  they  certainly  violate  no  rule  of  law, 
nor  are  they  contrary  to  sound  policy.  The  cases  above  cited  expressly 
recognize  them  as  legal  and  valid  contracts  between  the  vendor  on  the 
one  hand,  and  the  vendee  and  his  creditors  on  the  other.  If  valid  to 
this  extent,  it  necessarily  follows  that  they  are  so  for  all  purposes.  If 
the  property  does  not  pass  out  of  the  vendor  for  one  purpose,  it  cer- 
tainly does  not  for  another.  If  it  remains  in  him  at  all,  it  is  because 
such  is  the  agreement  of  the  parties,  and  it  cannot  be  devested  by  any 
act  of  the  vendee  until  the  contract  is  fulfilled.  A  bona  fide  purchaser, 
as  well  as  an  attaching  creditor,  must  acquire  his  title  through  the 
vendee.  If  the  latter  has  no  title,  he  can  communicate  none.  The 
purchaser  and  the  attaching  creditor  are,  in  this  respect,  upon  the  same 
footing.  No  equities  can  intervene  to  give  the  former  a  better  right  as 
against  the  original  vendor  than  the  latter;  they  are  in  cequali  jure. 
Neither  of  them  has  a  legal  title  to  hold  the  property. 

A  mere  possession  by  the  vendee  carries  with  it  no  right  or  author- 
ity to  transfer  the  title.  That  continues  in  the  vendor  until  the  con- 
ditions of  sale  and  delivery  are  complied  with  by  the  vendee,  or  are 
waived  by  the  vendor.  And  this  constitutes  the  precise  distinction 
between  a  sale  and  delivery  of  goods  on  condition,  and  a  sale  procured 
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by  fraud  or  false  representations  on  the  part  of  the  vendee.  In  the 
latter  case,  the  property  passes  by  the  sale  and  delivery,  because 
such  was  the  agreement  and  intent  of  the  parties.  Therefore  the 
vendee,  having  the  property  as  well  as  the  possession  of  the  goods,  can 
pass  a  good  title  to  a  purchaser,  who  takes  the  goods  in  good  faith  and 
without  notice  of  the  fraud.  But  the  vendor  can  reclaim  the  goods  by 
rescinding  the  contract  and  avoiding  the  sale,  so  long  as  they  remain 
in  the  hands  of  the  vendee,  or  of  any  one  who  has  taken  them  with 
notice  of  the  fraud,  or  without  paying  a  valuable  consideration  for 
them.  In  such  case,  the  title  to  the  goods  is  in  the  vendee,  though 
defeasible  at  the  option  of  the  vendor,  because  the  vendee,  or  those 
claiming  under  him  with  knowledge  of  the  fraud,  cannot  honestly  or 
legally  hold  the  property  as  against  him.  But,  in  the  case  of  a  con- 
ditional sale  and  delivery,  the  title  does  not  pass  fi'om  the  vendor  until 
the  condition  is  fulfilled.  The  vendee  obtains  no  right  under  such 
sale,  to  dispose  of  the  property,  but  only  to  hold  it  until  the  terms  of 
the  contract  are  complied  with.     White  v.  Garden,  10  C.  B.  919. 

It  is  urged,  and  this  we  suppose  to  be  the  main  argument  on  which 
the  contrary  doctrine  is  founded,  that  as  possession  of  personal  prop- 
erty is  prima  facie  evidence  of  title,  it  would  furnish  fraudulent  parties 
with  the  means  of  defrauding  honest  ]iurchasers,  to  intrust  them  with 
the  apparent  ownership  of  property,  while  the  real  title  is  allowed  to 
remain  in  a  third  party,  who  can  reclaim  it  at  pleasure.  If  a  vendor, 
by  collusion  with  his  vendee,  entered  into  the  contract,  and  annexed 
the  conditions  for  the  purpose  of  enabling  the  latter  to  obtain  a  false 
credit,  or  to  impose  on  innocent  persons,  by  means  of  the  property 
placed  in  his  possession,  the  argument  would  be  decisive.  In  such 
case  the  vendor,  being  a  party  to  a  fraud,  would  be  estopped  to  set  up 
any  title  to  the  property;  and  creditors,  as  well  as  innocent  purchasers 
of  the  vendee,  might  well  claim  to  hold  it,  on  the  ground  that  it  was 
placed  in  his  possession  for  a  fraudulent  purpose.  But  when  the  con- 
tract of  sale  is  entered  into  in  good  faith,  for  the  purpose  of  enabling 
the  vendor  to  realize  his  purchase-money,  or  obtain  security  for  it  in 
conformity  with  the  original  terms  of  the  bargain,  the  argument  ab  in- 
convenietiti  is  Vfithout  any  foundation  in  principle  or  authority.  The 
general  rule  of  the  common  law  has  always  been  that  a  man  who  has 
no  authority  to  sell  cannot,  by  making  a  sale,  transfer  the  property  to 
another.  Chit.  Con.  (8th  Amer.  ed.)  34;2.  Except  in  cases  of  sale  in 
market  overt,  which  do  not  exist  in  this  commonwealth,  possession  of 
itself  confers  no  authority  to  sell.  A  lessee  of  chattels  or  a  bailee  for 
a  special  purpose  can  pass  no  title  to  a  vendee,  without  authority  from 
the  lessor  or  bailor;  and  yet  the  property  is  intrusted  to  their  posses- 
sion, as  apparent  owners,  in  the  same  manner  as  to  a  vendee  under  a 
conditional  sale.  Besides,  there  is  no  good  reason  or  equity  in  placing 
the  burden  of  a  fraudulent  sale  by  a  vendee,  in  violation  of  the  con- 
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dition  on  which  he  received  the  property,  upon  a  bona  fide  vendor, 
rather  than  upon  a  hona  fide  purchaser.  On  the  contrary,  if  either  is 
to  lose  by  his  fraudulent  act,  it  should  be  the  latter,  who  has  dealt  with 
a  party  having  no  authority,  instead  of  the  former,  who  relies  upon  a 
valid  subsisting  contract  as  the  foundation  of  his  claim.  It  is  the  duty 
of  the  purchaser  to  inquire,  and  see  that  his  vendor  has  a  good  title  to 
the  property  which  he  undertakes  to  sell.  These  views  are  supported 
by  the  authorities.  Long  on  Sales  (2d  Amer.  ed.)  189,  and  cases  cited ; 
Copland  v.  Bosquet,  4  Wash.  C.  C.  588  ;  D'Wolf  v.  Babbett,  4  Mason, 
294;  Luey  v.  Bundy,  9  N.  H.  298;  Porter  v.  Pettengill,  12  N.  H. 
299 ;  Herring  v.  Willard,  2  Sandf.  418 ;  Barrett  v.  Pritchard,  2  Pick. 
512 ;  Dresser  Manuf.  Co.  v.  Waterston,  3  Met.  9. 

The  instructions  given  to  the  jury  in  the  present  case,  were  in  con- 
formity with  these  principles ;  and  were  carefully  guarded,  so  as  to 
prevent  the  plaintiffs  from  recovering  if  they  had  been  guilty  of  laches 
in  reclaiming  their  property,  or  had  in  any  way  waived  the  con- 
ditions on  which  the  property  in  controversy  was  sold  and  delivered 
to  the  original  vendee.  Exceptions  overruled} 


GEORGE  WHITNEY  v.  ROBERT  B.  EATON  and  Othees. 
Supreme  Judicial  Court  op  Massachusetts,  March,  1860. 

{Repmled  in  15  Chuij,  225.] 

Replevin  of  ten  chests  of  indigo,  sold  while  in  bond  at  the  custom- 
house, by  the  plaintiff  to  the  defendants  through  a  broker,  at  ninety 
cents  per  pound  on  a  credit  of  six  months,  and  delivered  under  circum- 
stances detailed  in  a  statement  of  facts,  upon  which  the  case  was  sub- 
mitted to  the  Superior  Court  and,  on  appeal,  to  this  court,  and  which 
appears  in  the  opinion. 

0.  G.  Peabody,  for  the  plaintiff. 

S.  C.  Hutchins,  for  the  defendants. 

Shaw,  C.  J.  The  question  is,  whether  the  property  vested  in  the 
vendees  before  they  became  insolvent.  The  assignees,  who  now  claim 
for  the  general  creditors,  do  not  stand  in  the  position  of  purchasers 
without  notice,  who  have  paid  a  full  consideration  for  the  goods,  but 
they  took  only  such  title  as  the  insolvents  themselves  could  have 
asserted  had  they  been  actors,    llill  v.  Freeman,  3  Cush.  257 ;  Tyler  v. 

'  Approved  and  followed  in  Sargent  v.  Metcalf,  5  Gray,  306,  and  Deshon  v.  Bige- 
low,  8  Gray,  159.  — Ed. 
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Freeman,  3  Cash.  261.  But  if  the  sale  was  conditional,  if  the  condi- 
tion had  not  been  complied  with  nor  waived,  a  bona  fide  purchaser 
could  not  hold.  Coggill  v.  Hartford  and  New  Haven  Eailroad,  3  Gray, 
545. 

The  case  is  submitted  to  the  court  on  an  agreement  of  facts,  with 
liberty  to  draw  all  such  inferences  as  the  facts  will  warrant.  It  is  stated 
explicitly,  in  the  agreed  statement  of  facts,  that  the  defendants,  through 
their  broker,  agreed  to  pay  for  the  indigo  in  their  negotiable  note  at 
six  months.  But  it  is  argued  on  the  jjart  of  the  defendants,  that  the 
giving  of  a  negotiable  note  at  six  months  by  the  purchasers  was  not  a 
part  of  the  contract.  The  only  ground  on  which  this  argument  is 
placed  is,  that  in  the  memorandum  entered  by  the  broker  of  the  de- 
fendants in  his  book,  stating  the  fact  of  the  sale,  the  giving  of  their 
own  note  by  the  defendants  is  not  mentioned  as  part  of  the  contract. 
But  as  here  was  no  attempt  to  enforce  an  executory  agreement  for  a 
sale  of  goods,  either  by  the  vendor  to  require  an  acceptance  of  goods 
sold,  or  by  the  vendee  to  require  a  delivery  of  them,  the  fact  of  a 
memorandum  in  writing  to  bind  the  bargain  under  the  Statute  of 
Frauds  is  not  in  question.  After  a  delivery  in  fact,  pursuant  to  some 
contract  of  sale,  the  only  question  is,  whether  by  the  terms  of  such 
contract  such  delivery  of  itself  vested  the  property  in  the  vendee,  and 
this  might  be  proved  by  any  competent  evidence  bearing'  upon  the 
terms  of  sale.  And  such  conclusion  is  quite  consistent  with  the  provi- 
sion in  the  last  paragraph  of  the  agreed  statement  of  facts,  that  if  any 
fects  therein  contained  would  be  incompetent  as  evidence  in  a  jury  trial, 
the  same  shall  be  considered  as  stricken  out,  and  neither  party  preju- 
diced thereby.  It  was  competent  therefore  to  prove  such  fact  by  the 
testimony  of  the  broker,  by  correspondence,  or  otherwise  ;  and  therefore 
it  was  Competent  for  the  parties  to  agree  to  it. 

But  further,  under  the  authority  given  to  the  court,  by  which  they 
are  not  only  authorized,  but  bound,  to  draw  such  inferences  of  fact  as 
a  jury  would  and  ought  to  draw,  we  are  strongly  inclined  to  believe, 
that  when  merchandise  is  sold  at  wholesale  on  a  long  credit,  the  under- 
standing is  so  general  that  it  is  to  be  paid  for  by  note  or  bill  of  ex- 
change, that  a  jury  would  be  warranted  to  infer  from  the  circumstances 
that  such  was  the  intent  and  meaning  of  the  stipulation  in  this  case. 
A  negotiable  security  is  more  beneficial  to  the  vendor  than  a  sale  on 
account ;  it  gives  him  conclusive  proof  of  his  debt,  and  is  more  availa- 
ble for  use  by  enabling  him  to  raise  money  on  it.  If  any  negotiable 
contract  was  to  be  given  for  the  merchandise,  nothing  could  be  more 
simple  and  less  onerous  to  the  vendees  than  their  own  promissory  note 
to  the  vendor ;  and  it  is  most  favorable  to  the  defendants  to  presume 
that  their  own  note  was  intended.  If  such  were  the  terms  of  sale,  then 
it  was  a  conditional  sale  and  delivery ;  payment  by  note  was  a  condi- 
tion precedent,  and  until  comphanoe  with  it  the  property  did  not  pass. 
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above  cited;  Blanchard  v.  Child,  7  Gray,  155;  Burbank  v. 
Crocker,  7  Gray,  158. 

That  here  was  no  waiver,  and  no  intention  that  the  sale  should  be 
deemed  absolute  without  payment  by  note,  as  in  the  case  of  Riddle  v- 
Varnum,  20  Pick.  280,  will  appear,  we  think,  by  an  examination  of  the 
facts.  For  this  purpose  dates  may  be  material.  It  appears  that  the 
14th  of  September  was  Monday,  therefore  the  sale  on  the  8th  was  on 
the  Tuesday  previous.  But  it  was  made  by  the  defendants'  broker,  and 
was  not  made  known  to  them  until  Thursday,  the  10th,  and  then  by 
the  plaintiff.  On  that  day  he  paid  the  duties  and  warehouse  charges, 
and  gave  the  defendants  an  order  by  which  the  goods  were  delivered 
to  their  truckman  and  carried  to  their  store.  It  is  agreed  that  the  com- 
putation  of  the  tare  for  the  purpose  of  this  sale  was  to  be  done  there 
under  the  defendants'  direction.  The  plaintiff  called  on  two  different 
days,  between  that  and  the  time  of  the  defend.ants'  stopping  payment, 
to  inquire  if  the  tare  was  fixed,  and  was  told  it  was  not ;  these  calls 
must  have  been  on  the  11th  and  12th,  Friday  and  Saturday ;  and  on 
Saturday  the  defendants  stopped  payment,  though  this  was  not  known 
to  the  plaintiff  till  Monday  the  14th,  and  he  thereupon  demanded  back 
the  indigo.  It  is  stated  as  a  fact,  that  the  boxes  were  "  tared  "  on  the 
11th,  and  so  entered  on  the  defendants'  books;  if  it  was  so,  a  false 
answer  was  given  to  the  plaintiff.  It  further  appears  that  no  notice  of 
this  act  was  given  to  the  plaintifi"  till  after  the  failure  of  the  defendants, 
and  after  the  commencement  of  this  suit.  This  conduct  rebuts  the 
presumption  that  the  plaintifi"  intended  to  sell  without  a  note,  or  had 
waived  that  condition. 

Had  this  been  a  sale  of  these  cases  of  indigo  on  a  credit  of  six  months 
on  book  account,  without  note,  we  are  not  j)repared  to  say  that  the  act 
of  "taring"  was  an  act  which  remained  to  be  done,  so  as  to  suspend 
the  vesting  of  the  property ;  because,  as  it  was  to  be  ascertained  solely 
to  determine  the  number  of  net  pounds  to  be  paid  for,  it  might  have 
been  done  after  the  goods  had  been  definitively  delivered,  but  before 
the  time  of  payment,  with  equal  benefit  to  both  parties.  But  if  the 
contract  was  to  pay  by  promissory  note,  then  the  giving  of  the  note 
must  necessarily  precede  the  vesting  of  the  property  by  the  sale,  and 
of  course  the  "  taring "  of  the  goods  was  necessary  to  detemiine  the 
true  price  of  the  goods,  and  fix  the  amount  of  the  whole  purchase- 
money.  Some  other  circumstances  lead  to  the  same  result.  No  bill 
of  sale  was  made  out  by  the  plaintiff  and  sent  to  the  defendants  ;  no 
entry  as  of  goods  sold  was  made  in  the  books  of  the  plaintiff;  no  inti- 
mation given  by  the  defendants  to  the  plaintiff  that  the  goods  were 
sold  on  book  account,  and  that  "  taring  "  was  not  necessary  to  C9mplete 
the  sale. 

On  the  whole  case,  the  court  are  of  opinion  that  the  sale  of  indigo 
was  inchoate,  incomplete,  conditional  on  a  condition  precedent  not  per- 
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formed,  so  that  the  property  had  not  vested  in  the  vendees  when  they 
became  insolvent ;  that  the  right  of  possession  followed  the  right  of 
property  at  the  time  of  demand,  and  of  the  commencement  of  this  suit 
in  replevin.  Judgment  for  the  plaintiff . 


JOHN  S.  FARLOW  v.  ABNER  ELLIS  and  Another. 
Supreme  Judicial  Court  of  Massachusetts,  March,  1860. 

[Reported  in  15  Gray,  229.] 

Replevin  of  thirty-one  cases  of  indigo,  claimed  by  the  plaintiff  on 
the  ground  that  he  had  made  sale  of  them  to  Eaton,  Hill,  &  Candler,  on 
conditions  which  had  not  been  complied  with.  Answer,  that  the  indigo 
was  not  the  property  of  the  plaintiff,  but  of  Eaton,  Hill,  &  Candler, 
who  had  consigned  it  to  the  defendants,  and  that  the  defendants  had  a 
lien  thereon  for  advances. 

At  the  trial  in  the  Superior  Court  of  Suffolk  at  January  term,  1859, 
before  Nash,  J.,  the  plaintiff's  evidence  tended  to  show  that  on  the  7th 
of  August,  1857,  a  merchandise  broker  negotiated  a  sale  to  Eaton,  Hill, 
&  Candler,  of  thirty-five  cases  of  indigo,  the  property  of  the  plaintiff, 
and  then  in  the  government  warehouse,  for  "satisfactory  paper  six 
months ; "  that  on  the  next  day  the  plaintiff  was  informed  of  the  sale, 
and  on  the  10th  of  August  called  on  Eaton,  Hill,  &  Candler,  to  arrange 
the  paper,  and  they  requested  him  to  take  as  much  of  their  paper  as 
he,  on  making  inquiries,  should  iind  satisfactory;  that  on  the  12th  or 
13th  of  August  the  plaintiff  called  on  Eaton,  Hill,  &  Candler,  and  told 
them  that  he  would  take  one-third  of  the  amount  in  the  paper  of  their 
firm ;  and  they  requested  him  to  call  in  three  or  four  days,  and  they 
would  have  the  matter  arranged  and  give  him  good  Boston  accept- 
ances; that  on  the  I'ilh  or  13th  of  August,  there  was  sent  to  Eaton, 
Hill,  &  Candler  a  custom-house  permit  for  the  thirty-five  cases  (to  the 
bearer  of  which  it  is  customary,  in  the  absence  of  any  circumstances  of 
suspicion,  to  deliver  the  goods  on  payment  of  the  storage  accrued),  the 
weigher's  certificate,  and  a  bill  of  parcels  in  this  form :  "  Messrs.  Eaton, 
Hill,  &  Candler  bought  of  J.  S.  Farlow,  Boston,  August  8, 1857.  [Marks, 
quantities,  and  prices.]  ■  $14,751.55,  six  months,  satisfactory  paper;" 
that  there  were  many  subsequent  interviews  between  the  plaintiff  and 
Eaton,  Hill,  &  Candler;  that  on  the  2d  of  September,  Eaton,  Hill,  & 
Candler  removed  the  indigo  from  the  government  warehouse  to  their 
shop ;  that  on  the  7th  of  September  the  plaintiff  informed  Eaton,  Hill, 
&  Candler,  that  the  paper  which  they  proposed  to  give  him  was  not 
satisfactory ;  that  on  Saturday  the  12th  of  September,  Eaton,  Hill,  & 
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Candler  failed ;  on  the  14th  the  plaintiif  demanded  a  compliance  with 
the  terms  of  the  sale,  or  in  default  thereof  a  return  of  the  goods,  and 
on  the  16th  the  goods  were  demanded  and  replevied ;  and  that  nothing 
was  said  hetween  the  plaintiff"  and  Eaton,  Hill,  &  Candler  in  reference 
to  the  delivery  being  conditional,  or  subject  to  the  condition,  before 
the  15th  of  September. 

The  plaintiff'  was  allowed,  against  the  objection  of  the  defendants,  to 
introduce  evidence  to  prove  a  custom  or  practice  of  trade  in  cases  of 
conditional  sales,  to  deliver  the  property  forthwith,  without  first  exact- 
ing the  conditions  of  the  sale,  as  matter  of  indulgence  in  the  business 
community. 

The  defendants  asked  the  court  to  rule,  "that  although  the  jury 
should  be  satisfied  that  there  had  been  a  conditional  sale  of  this  indigo, 
yet  that  a  delivery  of  the  property,  without  any  thing  being  said  about 
the  condition,  as  in  this  case,  under  the  proved  and  admitted  facts, 
amounted  in  law  to  such  a  delivery  as  would  pass  the  property  to  the 
buyer."  But  the  court,  declining  so  to  rule,  instructed  the  jury  "  that 
such  a  delivery  was  presumed  to  be  absolute  and  presumptive  evidence 
of  a  waiver  of  the  condition ;  but  that  this  presumption  might  be  con- 
trolled and  explained  ;  and  that  it  was  a  question  of  fact  for  the  jury 
to  determine,  on  all  the  evidence,  whether  the  delivery  was  or  was  not 
subject  to  the  condition."  The  jury  returned  a  verdict  for  the  plaintiff^, 
and  the  defendants  alleged  exceptions. 

J.  G.  Abbott,  for  the  defendants,  cited  Smith  v.  Lynes,  3  Sandf  203  ; 
Carleton  v.  Sumner,  4  Pick.  516 ;  Smith  v.  Dennie,  6  Pick.  266 ;  Bowen 
«.  Bui'k,  13  Penn.  State,  146 ;  Leedom  v.  Philips,  1  Yeates,  529  ;  Har- 
ris V.  Smith,  3  S.  &  R.  20 ;  Hennequin  v.  Sands,  25  Wend.  640  ;  Chap- 
man v.  Lathrop,  6  Cow.  110 ;  Furniss  v.  Hone,  8  Wend.  247 ;  People  v. 
Haynes,  14  Wend.  546 ;  Lupin  v.  Marie,  6  Wend.  77 ;  Clark  v.  ISTew 
England  Mutual  Fire  Ins.  Co.,  6  Cush.342  ;  Underbill  w.  Agawam  Mu- 
tual Fire  Ins.  Co.,  6  Gush.  440 ;  Gerrish  v.  Norris,  9  Cush.  170. 

S.  W.  Paine  and  C.  I*.  Curtis,  Jr.,  for  the  plaintiff^. 

Shaw,  C.  J.  It  seems  originally  to  have  been  questioned  whether 
the  sale  of  indigo  by  the  plaintiff  to  Eaton,  Hill,  &  Candler  was  con- 
ditional ;  but  it  is  now  admitted  that  it  was  on  condition  of  being  paid 
therefor  in  satisfactory  paper  at  six  months.  The  question  therefore 
is,  whether  this  was  such  a  delivery,  without  compliance  with  the  con- 
dition, as  to  make  the  sale  absolute,  so  as  to  vest  the  property  in  the 
vendee  from  the  delivery.  If  there  was  a  waiver  of  the  condition  and 
the  property  vested  absolutely  in  the  vendees,  then  the  plaintiff  had 
no  right  to  recover,  whether  these  defendants  had  acquired  any  title 
from  those  vendees  or  not.  The  sole  ground  on  which  the  plaintiff 
can  recover  in  this  suit  is,  that  he  never  parted  with  that  property 
which  he  had  in  the  indigo  before  the  negotiation  with  Eaton,  Hill,  & 
Candler. 
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The  transfer  of  personal  property  is  effected  by  an  executed  con- 
tract ;  and  this  consists  of  a  contract  or  agreement  on  the  terms  of 
sale,  by  the  parties  or  their  agents,  and  a  delivery,  actual  or  construc- 
tive, pursuant  to  the  teiTas  of  such  agreement.  Delivery  is  essential ; 
without  delivery  the  property  does  not  vest  in  the  vendee  so  as  to 
enable  him  to  make  title  to  a  third  party ;  and  until  it  vests  in  the 
vendee  it  remains  in  the  vendor. 

The  question  then  on  trial  in  this  case  was,  whether  the  plaintiff  had 
waived  the  condition  of  this  sale,  and  manifested  by  his  language  or 
conduct  an  intention  or  a  willingness  to  waive  the  condition  and  make 
the  sale  absolute,  without  having  the  satisfactory  pajDer.  When  there 
is  a  condition  made  at  the  contract  of  sale  favorable  to  the  vendor, 
and  solely  for  his  benefit,  he  may,  if  he  choose,  waive  it,  and  treat  the 
contract  as  if  no  such  condition  had  been  embraced  in  it.  Waiver  is  a 
voluntary  relinquishment  or  renunciation  of  some  right,  a  foregoing  or 
giving  up  of  some  benefit  or  advantage,  which,  but  for  such  waiver,  he 
would  have  enjoyed.  It  may  be  proved  by  express  declaration  ;  or  by 
acts  and  declarations  manifesting  an  intent  and  purpose  not  to  claim 
the  supposed  advantage  ;  or  by  a  course  of  acts  and  conduct,  or  by  so 
neglecting  and  failing  to  act,  as  to  induce  a  belief  that  it  was  his  in- 
tention and  purpose  to  waive.  Still,  voluntary  choice  not  to  claim  is 
of  the  essence  of  waiver,  and  not  mere  negligence  ;  though  from  such 
negligence  unexplained  such  intention  may  be  inferred. 

The  question  of  waiver  therefore  is  a  question  of  fact  for  a  jury ;  it 
may  be  proved  by  various  species  of  proofs  and  evidence,  by  declarations, 
by  acts,  and  by  nonfeasance  or  forbearing  to  claim  or  act ;  but  however 
proved,  the  question  is,  Has  he  willingly  given  up  and  forborne  to 
claim  tlie  benefit  of  the  condition  ?  In  this  case  it  was.  Did  the  plain- 
tiff vcjluntarily  deliver  the  goods,  without  intending  to  rely  on  the 
condition  ? 

Let  us  apply  these  rules  to  the  present  case.  Here  there  was  a  con- 
tract of  sale  through  a  broker  on  the  7th  of  August,  1857.  It  was  on 
condition  of  having  satisfactory  paper,  that  is,  the  purchaser's  own 
notes  or  acceptances,  if  satisfactory  to  the  seller,  otherwise  with  in- 
dorsers  or  sureties.  It  was  not  a  general  sale  on  credit.  There  was 
not  a  formal  delivery  by  the  seller  to  the  buyer ;  the  deUvery  was  con- 
structive. The  first  act  done  by  the  plaintiff  towards  a  delivery  was 
on  the  12th  of  August,  by  sending  to  the  purchasers  a  bill  of  parcels, 
specifying  the  terms  of  the  sale,  a  custom-house  permit,  the  goods 
being  in  a  government  warehouse,  and  the  weigher's  certificate.  There 
was  no  order  of  the  vendor  on  the  warehouse-keeper  to  deliver  the 
goods  to  the  vendees,  which  would  authorize  the  warehouse  keeper  to 
transfer  the  indigo  from  the  credit  of  the  plaintiff  to  that  of  Eaton, 
Hill,  &  Candler.  Such  an  order  would  have  constituted  a  constructive 
delivery,  like  the  London  dock  warrant.     The  most  the  case  finds  is  a 
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custom  to  consider  the  custom-house  permit  sufficient  to  authorize  the 
bearer  to  take  the  custody  of  the^ goods.  But  it  is  a  mere  naked 
authority,  not  coupled  with  an  interest,  and  revocable  ;  so  that,  until 
actually  executed  by  taking  possession,  it  did  not  amount  to  a  delivery. 
Nor  was  the  indigo  actually  removed  from  the  United  States  ware- 
house until  the  2d  of  September.  But  this  sending  of  the  custom- 
house permit  was  the  only  act  done  by  the  plaintiff  towards  a  delivery, 
and  was  the  act  by  which  the  purchasers  obtained  the  custody  of  the 
indigo  :  and  this  permit  was  accompanied  by  the  bill  of  parcels,  stating 
the  condition  to  be  payment  in  satisfactory  paper.  Much  other  evi- 
dence was  in  the  case. 

We  think  the  direction  of  the  judge  who  tried  the  cause  was  cor- 
rect, both  in  what  he  declined  to  rule,  and  in  the  instruction  actually 
given.  The  instruction  requested  assumes  a  state  of  facts  which  the 
jury  were  yet  to  find  from  the  evidence ;  and  it  asks  that  the  jury 
may  find  a  verdict  on  part  of  the  evidence,  to  the  exclusion  of  other 
material  evidence. 

In  what  the  judge  did  instruct,  the  first  part  was  clearly  favorable 
to  the  defendants,  and  what  they  asked,  namely,  that  a  delivery  with- 
out compliance  with  the  condition  was  presumed  to  be  absolute,  and  a 
waiver  of  the  condition.  In  the  other  part,  the  court  are  of  opinion 
that  the  instruction  was  correct,  that  this  presumption  of  fact  might 
he  controlled,  and  that  it  was  a  question  of  fact  for  the  jury. 

There  was  proper  evidence  on  both  sides  to  go  to  the  jury,  they  were 
rightly  directed  both  as  to  the  burden  of  proof  and  as  to  the  law  of 
the  case ;  and  the  court  are  therefore  of  opinion  that  the  exceptions 
must  be  overruled. 

As  to  the  admission  of  proof  of  the  custom,  it  seems  to  us  that  it 
was  nothing  more  than  has  been  proved  in  many  other  cases,  that  by 
a  general  understanding  among  merchants,  where  merchandise  is  sold 
on  condition,  the  goods  are  actually  placed  in  the  custody  of  the 
buyer  before  compliance  with  the  condition,  and  that  such  change  of 
custody  is  not  de  facto  a  waiver  of  condition,  and  that  the  property 
does  not  thereby  pass.  Such  was  the  decision  in  the  cases  of  Hill  v. 
Freeman,  3  Gush.  257,  and  Tyler  v.  Freeman,  3  Gush.  261. 

Exceptions  overruled. 
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SMITH  V.  LYMES  and  Others. 
New  York  Court  of  Appeals,  July,  1851. 

[Reported  in  1  Selden,  41.] 

This  was  an  action  of  replevin  brought  against  the  defendants  for 
detaining  certain  pieces  of  carpeting  claimed  by  the  plaintiff  as  his 
property.  On  the  trial  of  the  canse  in  the  Superior  Court  in  the  city 
of  New  York,  the  following  facts  were  proved. 

On  the  3d  of  November,  1847,  the  plaintiff,  by  a  written  agreement 
entered  into  with  the  defendant  Benjamin  Lynes,  agreed  to  deliver  to 
Lynes  all  the  carpets  which  should  be  manufactui-ed  by  him  (the  plain- 
tiff) with  a  certain  number  of  looms  at  his  factory  in  Westchester 
county  between  the  date  of  the  agreement  and  the  first  day  of  June, 
1848;  Lynes  to  pay  for  the  same  in  his  notes  indorsed  by  Thompson 
&  Co.,  payable  six  months  after  date,  except  goods  to  the  amount  of 
$2000  for  which  the  notes  of  Lynes  without  indorsement  were  to  be 
taken.  The  goods  were  delivered  as  they  were  manufactured,  and 
notes  for  part  of  the  goods  received  were  given  on  the  23d  of  Jan- 
uary, 1848.  Several  parcels  were  delivered  to  Lynes  on  the  22d  and 
28th  of  January,  the  8th,  14th,  and  25th  of  February,  and  the  7th  of 
March.  No  notes  were  given  after  the  8th  of  February,  and  no  appli- 
cation or  demand  was  made  for  notes  after  that  date  until  the  day  on 
which  this  suit  was  commenced. 

On  the  7th  of  March,  Lynes  by  his  clerk  gave  the  plaintiff  a  receipt 
for  nine  pieces  of  carpeting,  and  on  the  back  of  the  receipt  was  a  mem- 
orandum in  pencil  written  by  Mr.  Lynes,  as  follows :  — 

Messrs.  Thompson  &  Co.  are  up  to  Tliompsonville,  but  expect  to  be  down  on 
Wednesday  or  Thursday,  and  I  will  have  them  ready. 

B.  L. 

The  defendant  Lynes,  sworn  as  a  witness  for  the  plaintiff,  testified 
that  by  this  memorandum  he  meant  he  would  have  the  notes  for  the 
goods  ready  for  the  plaintiff. 

Lynes  had  made  an  agreement  with  Thompson  &  Co.,  before  his 
agreement  with  the  plaintiff,  by  which  they  agreed  to  take  from  him 
the  goods  which  he  afterwards  purchased  from  the  plaintiff.  The  goods 
were  sent  by  the  plaintiff  to  Lynes  and  left  at  liis  store.  A  part  of 
them  were  delivered  by  Lynes  to  Thompson  &  Co.,  the  members  of 
which  firm  are  defendants  in  this  suit.  On  the  15th  of  March,  1848, 
the  plaintiff  called  upon  Lynes  and  demanded  from  him  the  goods,  or 
payment,  or  his  notes.     Lynes  refused  to  give  either.     The  plaintiff 
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then  on  the  same  day  called  upon  Thompson  &  Co.,  and  demanded  of 
them  the  goods  in  their  possession  received  by  them  from  Lynes. 
They  refused  to  deliver  them.  Dean,  on^  of  the  firm,  admitted  that 
$500  or  $600  worth  of  the  goods  had  not  been  paid  for.  The  suit 
was  commenced  on  the  day  the  goods  were  demanded.  The  balance 
due  the  plaintiff  from  Lynes  at  that  time  was  $2,804.42. 

The  defendants,  after  proof  of  the  above  facts,  moved  for  a  nonsuit 
on  the  following  grounds,  viz. :  1.  That  the  delivery  of  the  goods  by 
the  plaintiff  to  the  defend.ant  Lynes  was  absolute,  and  vested  the  title 
thereto  in  him.  2.  That  there  had  been  no  proper  and  sufficient  de- 
mand, nor  any  refusal  of  the  notes,  which,  under  the  contract,  were 
to  have  been  given  in  payment  for  the  goods.  3.  That  as  to  the  goods 
sold  by  Lynes  to  the  defendants,  Thompson  &  Co.,  they  having  been 
sold  to  Thompson  &  Co.  in  the  ordinary  course  of  business,  long  after 
Lynes  purchased  them  of  the  plaintiff,  such  sale  vested  the  absolute 
title  in  Thompson  <fe  Co.  The  motion  was  granted,  and  an  application 
to  set  aside  the  nonsuit  was  denied  by  the  Superior  Court,  and  the 
plaintiff  appealed. 

The  case  is  reported  in  3  Sandford's  Superior  Court  Reports,  208. 

G.  W.  Sandford,  for  appellant. 

B.  W.  Honney,  for  respondents. 

Paige,  Justice,  delivered  the  opinion  of  the  court. 

Where  goods  are  sold  on  condition  of  being  paid  for  on  delivery  in 
cash  or  commercial  paper,  or  on  condition  of  receiving  on  delivery 
security  for  payment,  an  .absolute  and  unconditional  delivery  of  the 
goods  by  the  vendor  without  exacting  at  the  time  of  delivery  a  per- 
fomiance  of  the  condition,  or  attaching  any  other  condition  to  the 
delivery,  is  a  waiver  of  the  condition  of  the  sale,  and  a  complete  title 
passes  to  the  purchaser,  if  there  is  no  fraudulent  contrivance  on  the 
part  of  the  latter  to  obtain  possession.  Where  there  is  a  condition 
precedent  attached  to  a  contract  of  sale  and  delivery,  the  property 
does  not  vest  in  the  vendee  on  delivery,  until  he  performs  the  condi- 
tion, or  the  seller  waives  it.  An  absolute  and  unconditional  delivery 
is  regarded  as  a  waiver  of  the  condition.  By  an  absolute  delivery 
without  exacting  the  performance  of  the  condition,  the  vendor  is  pre- 
sumed to  have  abandoned  the  security  he  had  provided  for  the  payment 
of  the  purchase-money,  and  to  have  elected  to  trust  to  the  personal 
security  of  the  vendee.  2  Kent's  Com.  496-7 ;  Chapman  v.  Lathrop, 
6  Cow.  110,  and  115,  note  (a)  ;  Lupin  v.  Marie,  6  Wend.  80,  in  error, 
Marcy,  J. ;  Furniss  v.  Hone,  8  Wend.  247,  in  error ;  Carleton  v.  Sum- 
ner, 4  Pick.  516 ;  Hussey  v.  Thornton,  4  Mass.  405 ;  Smith  v.  Dennie, 
6  Pick.  262  ;  People  v.  Haynes,  14  Wend.  562,  in  error,  per  chancellor, 
566,  per  Tracy,  Sen. ;  Shindler  v.  Houston,  1  Denio,  51,  Jewett,  J. ; 
Buck  V.  Grimshaw,  1  Edw.  Ch.  144.  The  vendor,  to  avoid  a  waiver 
of  the  condition  of  the  sale,  must  either  refuse  to  deliver  the  goods 

TOL.  I.  47 


726  SMITH   V.    LYNES.  [CHAP.  II. 

without  a  performance  of  the  condition,  or  he  must  make  the  delivery 
at  the  time  qualified  and  conditional.  Lupin  v.  Marie,  6  Wend.  81, 
in  error,  Marcy,  J. ;  Husseyv.  Thornton,  4  Mass.  405 ;  14  Wend.  566, 
Tracy,  Senator.  Justice  Nelson,  in  Furniss  v.  Hone,  8  Wend.  256, 
saj's,  whether  the  delivery  is  absolute  or  conditional  must  depend  upon 
the  intent  of  the  parties  at  the  time  the  goods  are  delivered.  And  in 
Smith  V.  Dennie,  6  Pick.  266,  Parker,  Cli.  J.,  held,  that  this  was  a  ques- 
tion of  fact  for  the  jury.  He  says:  "We  do  not  think  after  a  condi- 
tional bargain  has  been  made  and  a  delivery  immediately  takes  place 
upon  the  expectation  that  the  contemplated  security  shall  be  produced, 
without  an  express  declaration  that  the  delivery  is  also  conditional, 
that  the  sale,  ipso  facto,  becomes  absolute,  because  there  is  an  implied 
understanding  that  the  vendee,"  &c.,  "  will  furnish  the  security,"  &c., 
"  as  soon  as  he  shall  have  an  opportunity  to  procure  it."  In  that  case 
the  sale  was  on  the  express  condition  that  the  vendee  should  give  an 
indorsed  note  for  the  price,  and  the  goods  were  delivered  by  the  clerk 
of  the  vendor  to  the  vendee  without  any  express  reference  to  the  con- 
dition, and  remained  in  the  possession  of  the  vendee  for  eight  days,  dur- 
ing which  time  no  claim  was  made  by  the  vendor  for  the  notes  or  the 
goods ;  and  it  was  held  that  there  was  a  waiver  of  the  condition,  and 
a  verdict  to  the  contrary  was  set  aside  by  the  court  as  against  evidence. 
Parker,  Ch.  J.,  in  giving  the  opinion  of  the  court,  says:  "There  is 
nothing  in  the  case  from  which  an  intention  to  hold  on  upon  the  con- 
dition can  be  inferred,  no  declaration  at  the  time,  which,  though  not 
neces&ury,  is  imjwriant,  and  no  call  for  security  until  it  was  forgotten 
or  .abandoned,  and  perhaps  never  would  have  been  recurred  to  if  the 
goods  had  not  been  attached."  According  to  this  decision,  as  well  as 
the  intimation  of  Justice  Nelson  in  Furniss  v.  Hone,  and  the  language 
of  Chancellor  Kent  in  his  Commentaries,  2  Kent,  496,  it  does  not  seem 
■to  be  necessary  to  a  qualified  or  conditional  delivery,  that  the  qualifica- 
tion or  condition  intended  to  be  annexed  to  the  delivery  should  at  the 
time  be  declared  by  the  vendor  in  express  terms.  The  dehvery  will 
be  conditional,  if  the  intent  of  the  parties  that  it  should  be  so  can  be 
inferred  from  their  acts  and  the  circumstances  of  the  case.  The  learned 
judge  who  tried  this  cause  was  evidently  mistaken  in  the  proposition 
advanced  by  him,  that,  to  make  a  delivery  conditional,  it  must  be  de- 
clared to  be  so  in  express  terms.  Where  the  delivery  is  absolute 
without  any  contemporaneous  declaration  qualifying  it,  the  onus  of 
the  proof  of  the  condition  rests  upon  the  vendor.  If  no  such  proof 
is  offered,  the  delivery  will  be  deemed  absolute,  and  the  title  to  the 
goods  will  pass  to  the  vendee.  8  Wend.  256,  Nelson,  J. ;  Buck  v. 
Grimshaw,  1  Edw.  Ch.  140.  Every  absolute  delivery  of  goods  sold 
on  condition,  is  presumptive  evidence  of  a  waiver  of  the  condition  by 
the  vendor,  and  of  an  intention  on  his  part  to  rely  wholly  on  the  per- 
sonal security  of  the  vendee  for  the  payment  of  the  price  of  the  goods. 


SECT.  III.]  SMITH   V.    LYNES.  727 

The  cases  cited  by  the  counsel  of  the  appellant  do  not  conflict  with 
the  foregoing  propositions.  In  the  cases  of  Russell  v.  Minor,  22  Wend. 
659,  and  of  Keeler  v.  Field,  1  Paige,  312,  express  conditions  were  an- 
nexed to  the  delivei-y  of  the  goods.  In  Palmer  v.  Hand,  13  John. 
434,  the  delivery  of  the  timber  was  not  complete  before  payment  was 
demanded.  In  Haggerty  v.  Palmer,  6  John.  Ch.  437,  the  delivery  was 
held  to  be  conditional  in  accordance  with  a  usage  of  the  city  of  New 
York,  known  to  the  purchaser,  and  the  validity  of  which  was  not  called 
in  question  by  the  parties  to  the  suit. 

In  the  case  now  under  review,  the  goods  were  sold  on  condition  of 
being  paid  for  (excepting  $2000  worth)  on  delivery,  by  indorsed 
notes.  The  goods  were  delivered  in  parcels  at  the  purchaser's  store  on 
several  days  in  January,  February,  and  March.  There  is  no  evidence 
to  show  that  the  delivery  of  any  of  these  parcels  was  in  express  terms 
made  subject  to  any  condition.  The  delivery  being  shown,  it  belonged 
to  the  plaintiff  to  prove  that  it  was  conditional.  No  question  can 
arise  as  to  any  of  the  parcels  except  the  one  delivered  on  the  7th  of 
March.  Several  parcels  had  been  delivered  previous  to  that  day 
without  exacting  the  delivery  of  the  indorsed  notes  stipulated  in  the 
contract.  As  to  these  parcels  the  delivery  must  be  deemed  to  be 
absolute,  and  the  condition  regarded  as  waived.  The  memorandum 
indorsed  on  the  receipt  given  for  the  goods  delivered  on  the  7th  of 
March,  in  which  Lynes  declares  in  substance  that  on  Wednesday  or 
Thursday  he  will  "  have  them  ready "  (which  Lynes  swears  referred 
to  the  notes),  tends  to  show  a  promise  on  the  j)art  of  Lynes  to  pro- 
cure the  indorsed  notes  and  deliver  them  to  the  plaintiff,  and  that  the 
goods  delivered  on  the  7tli  of  March,  were  delivered  on  the  condition 
of  the  subsequent  delivery  by  Lynes  to  the  plaintiff  of  such  notes. 
.  If  the  goods  were  delivered  on  the  faith  of  that  promise,  and  in  ex- 
pectation that  it  would  be  performed,  this  case  resembles  that  of  Russell 
V.  Minor,  22  Wend.  662. 

In  that  case  the  seller  delivered  a  portion  of  the  goods  sold  to  the 
purchaser,  and  asked  the  latter  for  his  note  for  the  quantity  delivered, 
and  the  purchaser  replied  that  he  would  give  his  note  for  the  whole 
when  the  remainder  was  delivered,  and  that  the  parcel  then  delivered 
could  remain  till  that  time.  The  Court  of  Errors  held  that  the  de- 
Uvery  of  the  parcel  was  conditional.  Senator  Edwards,  with  whom 
the  majority  of  the  court  concurred,  put  the  question  of  waiver  of  the 
condition  of  the  sale,  on  the  intention  of  the  parties  at  the  time  of  the 
delivery ;  and  from  the  facts  of  that  case,  he  came  to  the  conclusion 
that  neither  party  intended  that  the  condition  of  the  sale  should  be 
waived.  Senator  Wager  took  a  similar  view  of  the  question.  If  the 
memorandum  indorsed  on  the  receipt  of  the  7th  of  March  tends  to 
show  a  state  of  facts  which  will  bring  this  case  within  the  principle 
of  the  case  of  Russell  v.  Minor  (which  I  think  quite  clear),  the  non- 
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suit  of  the  plaintiff  was  erroneous  so  far  as  relates  to  the  goods  deliv- 
ered on  the  7th  of  March ;  and  the  judge  who  tried  the  cause  erred 
in  not  submitting  it  to  the  jury  to  determine  whether  the  goods  deliv- 
ered on  that  day  were  delivered  absolutely  or  conditionally ;  that  is, 
whether  the  plaintiff  intended  to  deliver  them  absolutely,  and  thereby 
to  waive  the  condition  on  which  the  sale  was  made.     6  Pick.  266,  207. 

There  is  no  evidence  in  the  case  to  show  that  the  goods  found  in 
the  possession  of  Thompson  &  Co.,  and  replevied  by  the  sheriff,  were 
a  part  of  the  goods  delivered  on  the  7th  of  March.  These  goods  they 
purchased  from  B.  Lynes,  without  any  notice,  for  aught  the  case  shows, 
of  the  nature  of  the  contract  of  sale  between  him  and  the  plaintiff. 
As  to  all  the  goods  therefore  purchased  by  Thompson  &  Co.  from  B. 
Lynes,  and  paid  for  by  them,  they  are  entitled  to  the  protection  of 
io7ia  fide  purchasers  without  notice,  even  if  the  delivery  to  Lynes  was 
conditional.  6  Johns.  Ch.  437;  1  Paige,  312;  1  Edw.  Ch.  146.  As 
it  does  not  appear  that  any  part  of  the  goods  taken  by  the  sheriff  from 
the  possession  of  Thompson  &  Co.  were  a  j^art  of  the  goods  delivered 
on  the  7th  of  March,  although  a  part  of  these  goods  should  not  have 
been  paid  for  by  Thompson  &  Co.  to  Lynes,  they  can  nevertheless  jus- 
tify under  Lynes,  whose  title  to  all  the  parcels  delivered  previous  to 
the  7th  March  is  undoubtedly  perfect,  in  consequence  of  the  absolute 
and  unconditional  delivery  to  him  by  the  plaintiff  of  all  such  parcels. 
The  nonsuit  was  therefore  beyond  all  question  correct  as  to  the  defend- 
ants, Thompson,  Schoonmaker,  and  Dean,  the  members  of  the  firm  of 
Thompson  &  Co.  But  for  the  reasons  before  assigned,  it  was  errone- 
ous as  to  Benjamin  Lynes. 

It  must  therefore  be  set  aside,  and  the  judgment  of  the  Superior 
Court  must  be  reversed.  Ordered  accordingly} 


ISAAC  WAIT  V.  CHAKLES  S.  GREEN. 
New  York  Court  op  Appeals,  March,  1867. 

[Reported  in  36  New  York  Reports,  556.] 

H.  R.  31ygatt,  for  the  appellant. 

J.  T.  Davis,  for  the  respondent. 

BocKEs,  J.  This  is  an  appeal  from  a  judgment  ordered  for  the  de- 
fendant at  General  Term. 

The  case  is  this :  Catharine  Comins  sold  and  delivered  a  horse  to 
Thomas  E.  Billington,  and  took  his  note  for  $100,  at  five  months,  with 

1  See  Fleeman  v.  McKean,  26  Barb.  474.  —  Ed. 
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interest,  payable  at  the  Union  Bank,  Watertown.  Directly  under  the 
note,  and  on  the  same  piece  of  paper,  was  a  memorandum,  signed  by 
Billington,  as  follows :  "  Given  for  one  bay  horse.  The  said  Mrs. 
Comins  holds  the  said  horse  as  her  property  until  the  above  note  is 
paid."  Mrs.  Comins  transferred  the  note,  with  the  memorandum  un- 
derwritten, before  due,  to  the  plaintiff,  calling  his  attention  at  the  time 
to  the  memorandum,  and  stating  that  it  was  guaranteed,  or  just  as 
good  as  guaranteed.  Billington  sold  and  delivered  the  horse  to  the 
defendant  for  a  full  consideration,  and  without  notice  to  the  latter  of 
the  condition  attached  to  the  sale  to  him.  The  note  was  not  paid  at 
maturity,  whereupon  the  plaintiff  demanded  the  horse  from  the  de- 
fendant. He  refused  to  surrender  it,  and  this  action  was  commenced 
for  its  recovery,  with  damages  for  its  detention. 

It  seems  to  have  been  assumed  that  the  transaction  between  the 
plaintiff  and  Mrs.  Comins  on  the  sale  of  the  note,  gave  the  former  all 
rights  in  regard  to  the  claim  on  the  horse  which  Mrs.  Comins  had. 
Such  was  evidently  the  clear  intention  and  understanding  of  the  par- 
ties. But  it  is  unnecessary  in  this  case  to  consider  this  point  of  objec- 
tion. Let  it  be  conceded  that  the  sale  and  delivery  was  conditional, 
that  the  agreement  was  that  the  horse  should  remain  the  property  of  Mrs. 
Comins  until  paid  for,  and  that  the  plaintiff  succeeded  to  all  her  rights, 
and  that  the  defendant  was  a  bo7ia  fide  purchaser  from  Billington ; 
and  the  authorities  are  full  to  the  effect  that  the  defendant  will  be  pro- 
tected in  his  title.  When  chattels  are  thus  sold  and  delivered  con- 
ditionally, the  vendor's  right  to  the  property  remains  good  as  against 
the  vendee  and  his  voluntary  assignee,  and  others  who  purchase  with 
knowledge  of  the  condition,  but  not  as  against  bona  fide  purchasers 
from  the  vendee.  2  Kent,  498  ;  6  Johns.  Ch.  438  ;  1  Ed.  Ch.  146  ;  3 
Duer,  852;  4  Denio,  323-327;  6  Duer,  238;  25  Barb.  474;  1  Paige, 
312;  37  Barb.  509  ;  5  N".  Y.  41 ;  31  id.  507.  These  cases  are  not  all 
direct  decisions  on  the  question  under  consideration.  Several  of  them, 
however,  are  authoritative  in  support  of  the  proposition  above  stated. 
I  think  particular  reference  need  to  be  made  only  to  Smith  v.  Lynes, 
5  N.  Y.  41.  In  this  case  the  action  was  against  Lynes,  the  vendee, 
and  Thompson  &  Co.,  who  were  hona  fide  purchasers  of  part  of  the 
goods  from  Lynes.  This  court  held  that  if  the  sale  and  delivery  to 
Lynes  was  conditional,  no  title  passed  as  between  the  plaintiflFs  and 
him,  hut  that  good  title  was  obtained  by  Thompson  &  Co.,  in  so 
far  as  they  were  bona  fi/ie  purchasers  from  Lynes.  Paige,  J.,  in  de- 
livering the  opinion  of  the  court,  says  :  "  As  to  all  the  goods  there- 
fore purchased  by  Thompson  &  Co.  from  Lynes,  and  paid  for  by 
them,  they  are  entitled  to  the  protection  of  bo7ia  fide  purchasers 
without  notice,  even  if  the  delivery  to  Lynes  was  conditional."  "  The 
nonsuit  was  therefore  beyond  all  question  correct  as  to  the  de- 
fendants Thompson,  Schoonmaker,  and  Dean,  the  members  of  the  firm 
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of  Thompson  &  Co."  This  decision  fully  sustains  the  opinion  expressed 
by  Strong,  X,  in  Fleeman  v.  McKean,  25  Barb.  474,  483,  484,  to  the 
effect  that  when  the  original  owner  voluntarily  places  the  goods  in  the 
hands  of  the  purchaser  and  thus  makes  him  the  ostensible  proprietor, 
a  sale  by  the  possessor  to  a  bona  fid&  dealer  without  notice  would  be 
valid  and  pass  the  title. 

The  judgment   in   this    case   is  right,  and   must  be  affirmed  with 

costs. 

All  concur.  Affirmed. 


WILLIAM  W.  BALLARD  and  JOSEPH  C.  SAMPSON,  Bespon- 
dents,  V.  RICHARD  BURGETT,  Appellant. 

New  Yoek  Coukt  of  Appeals,  March,  1869. 

[Reported  in  40  New  York  Reports,  314.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme 
Court,  affirming  a  judgment  in  favor  of  the  plaintiffs,  entered  upon  the 
report  of  a  referee. 

The  facts  sufficiently  appear  in  the  opinions  of  the  court. 

Hudson  Ansley,  for  the  appellant. 

Jeid-ins  and  Goodioill,  for  the  respondents. 

Geoveb,  J.  The  referee  finds  as  foots:  That  the  ■  plaintiffs,  in  the 
month  of  October,  1865,  sold  the  oxen  in  question  to  one  William 
France  for  §180,  with  the  agreement  that  the  oxen  were  to  remain  the 
property  of  the  plaintiffs  until  paid  for ;  that  France  had  never  paid 
the  plaintiffs  for  the  oxen ;  that  in  April,  1866,  said  France  sold 
and  delivered  the  oxen  to  defendant,  who  purchased  without  any 
notice  of  ]ilaintiffs'  claim.  The  question  pi'esented  by  this  appeal  is, 
whether  the  defendant,  by  virtue  of  his  purchase  of  the  oxen  from 
France,  has  acquired  title  thereto  as  against  the  plaintiffs.  From  the 
facts  found,  the  defendant  must  be  regarded  as  a  bona  fide  purchaser 
from  France,  The  finding  of  the  referee  as  to  the  contract  between 
the  plaintiffs  and  France  is  a  little  obscure.  A  sale  and  delivery  of 
personal  property  by  one  person  to  another  is  incompatible  with  the 
ownership  of  such  property  continuing  in  the  seller.  A  sale  and 
delivery  of  personal  property  always,  when  consummated,  transfers  the 
title  from  the  seller  to  the  purchaser ;  but  the  referee  expressly  finds 
that  the  agreement  was  that  the  oxen  were  to  remain  the  property  of 
plaintiff  until  the  $180  were  paid.  It  is  manifest  that  the  referee  did 
not  intend  to  find  an  absolute  sale  and  delivery.  The  true  construc- 
tion of  the  finding  is,  I  think,  that  the  plaintiffs  agreed  "s^'ith  France 
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that  when  he  should  pay  to  them  $180,  they  should  sell  him  the  oxen, 
and  that  until  such  payment  or  other  termination  of  the  contract,  he 
should  have  possession,  and  that  they  deliver  the  oxen  to  him  pursu- 
ant to  this  agreement.  It  is  conceded  that  under  such  an  agreement 
France  acquired  no  valid  title  to  the  oxen,  and  that  upon  his  failure 
to  pay  pursuant  to  the  contract,  the  plaintiffs  had  as  against  him  a 
perfect  title.  But  it  is  claimed  that  France,  although  he  had  no  title 
himself,  but  only  the  right  to  acquire  title  by  paying  the  money,  never- 
theless, by  selling  to  a  bona  fide  purchaser,  such  purchaser  acquired 
from  him  a  valid  title  against  the  plaintiff.  If  this  be  so,  this  class  of 
cases  constitute  an  exception  to  the  general  rule,  that  a  purchaser  of 
personal  property  other  than  commercial  paper  acquires  no  better  title 
than  that  of  his  vendor.  There  are  some  exceptions  to  this  rule  ;  and 
it  is  claimed  by  the  counsel  of  the  appellant  that  this  is  one.  I  can 
conceive  no  substantial  principle  upo|n  which  such  an  exception  can  be 
sustained.  The  possession  of  the  contemplated  purchaser  gives  him 
no  better  opportunity  to  impose  upon  purchasers  than  that  of' an  ordi- 
nary bailee.  In  the  latter  case,  it  has  never  been  claimed  that  any 
title  would  be  acquired  by  a  purchaser  from  such  bailee.  Posses- 
sion by  a  vendor  without  title  has  never  been  held  suiSoient  to 
confer  a  title  upon  a  purchaser  from  him.  Clearly,  the  existence 
of  an  executory  contract,  by  which  a  vendor  not  in  possession  may 
acquire  title  upon  the  performance  of  some  act  by  him,  will  not  enable 
him  to  confer  a  title  upon  a  purchaser  from  him.  If  neither  of  these 
facts,  separately  considered,  will  enable  a  vendor  to  confer  title,  I  am 
unable  to  see  how  such  result  can  be  produced  by  uniting  them  in  a 
vendor.  That  is  all  the  basis  of  the  defendant's  title.  It  is  insisted 
by  the  counsel  of , the  appellant  that  the  title  of  the  purchaser  in  this 
class  of  cases  is  established  by  the  authorities.  Wait  v.  Green,  36  N". 
Y.  556,  is  claimed  to  be  directly  in  point.  The  opinion  of  the  learned 
judge  would  seem  to  sustain  the  position  of  the  counsel ;  but  an  exam- 
ination of  the  facts  will  show,  I  think,  that  the  point  was  not  neces- 
sarily involved  in  the  decision  of  the  case.  The  facts  as  stated  are, 
that  Catherine  Comins  sold  and  delivered  a  horse  to  one  Billington, 
and  took  his  note  therefor  for  $100,  payable  in  five  months  with  inter- 
est. Directly  under  the  note,  and  on  the  same  piece  of  paper,  was  a 
memorandum,  signed  by  Billington,  as  follows :  "  Given  for  one  bay 
horse ;  the  said  Mrs.  Comins  holds  the  horse  as  her  property  until  the 
above  note  is  paid."  The  fair  intendment  from  the  above  fact  is,  I 
think,  that  Mrs.  Comins  intended  to  sell  and  deliver  the  horse  to  Bil- 
lington, and  transfer  the  title  to  him,  and  take  back  from  him  security 
for  the  payment  of  the  note  given  for  the  purchase  price  in  the  nature 
of  a  chattel  mortgage  upon  the  horse.  It  is  clear  that  had  the  horse 
died  without  fault  of  Billington,  before  the  payment  of  the  note,  such 
death  would  have  been  no  defence  to  an  action  on  the  note.     The 
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horse  was  at  the  risk  of  Billington.  This  is  a  strong,  if  not  conclu- 
sive circumstance,  showing  the  correctness  of  the  above  construction 
of  the  facts.  Not  so  in  the  case  at  bar.  Had  the  oxen  died  with- 
out the  flxult  of  France,  no  action  could  have  been  sustained  by 
the  plaintiffs  for  the  purchase-money.  That  in  no  event  could  be 
recovered  unless  the  plaintiffs  were  able  to  give  France  a  title  to 
the  oxen,  unless  their  ability  so  to  do  had  been  prevented  by  France. 
The  title  of  the  oxen  in  the  present  case  was  in  the  plaintiffs,  and 
they  were  at  their  risk.  Haggerty  v.  Palmer,  6  Johns.  Ch.,  was  cited  by 
the  learned  judge.  That  was  a  case  where  goods  were  sold  at  auction 
in  New  York,  to  be  paid  for  in  approved  indorsed  notes.  The  goods 
were  delivered  to  the  purchaser  without  delivery  of  the  notes.  The 
latter  assigned  them  to  a  trustee  for  the  benefit  of  creditors.  Held,  by 
the  chancellor,  that  the  trustee  was  accountable  to  the  vendor  for  the 
goods  and  their  proceeds.  The  point  adjudged  has  no  analogy  to  the 
present  case.  Buck  v.  Grimshaw,  1  Ed.  Ch.  140,  also  cited,  was  a  case 
where  Buck  sold  Gi'imshaw  a  quantity  of  cotton  for  cash  on  delivery ; 
a  part  was  delivered  without  payment ;  Grimshaw  loaded  tliis  part  upon 
a  vessel,  and  received  a  bill  of  lading,  and  transferred  the  bill  of  lading 
to  Sands  &  Co.,  from  whom  he  received  advances  thereon ;  he  after- 
wards failed  Avithout  having  paid  for  the  cotton  delivered.  Held,  that 
the  delivery  to  Grimshaw  was  absolute;  that  the  title  of  the  cotton 
was  thereby  changed,  and  that  Sands  &  Co.,  who  had  made  advances 
upon  the  bill  of  lading,  could  hold  it  against  the  Acndor.  It  may  be 
remarked,  that  this  falls  within  the  class  of  cases  where  sales  have  been 
made  for  cash  on  deliver}*,  and  the  property  has  been  delivered  without 
exacting  payment,  [and]  it  has  been  held  that  the  title  passed  by  deliv- 
ery, and  the  A^endor  retained  a  lien  upon  the  property  for  the  purchase- 
money,  but  that  such  lien  was  not  available  against  a  botia  fide  pur- 
chaser of  the  property.  In  Caldwell  v.  Bartlett,  3  Duer,  341,  the 
question  was  whether,  where  the  owner  delivered  goods  upon  a  con- 
tract of  sale,  intending  to  part  with  the  property  to  a  fraudulent  pur- 
chaser, such  owner  can  reclaim  the  goods  from  a  bona  fide  purchaser 
from  the  fraudulent  vendee.  Held,  that  he  could  not.  The  rule  acted 
upon  in  this  case  is  sustained  by  numerous  authorities.  This  rule  was 
recognized  in  Beavers  v.  Lane,  6  Duer,  23"2 ;  and  in  the  same  case  it 
was  held,  that  Avhere  the  delivery  was  upon  condition  that  immediate 
payment  should  be  made,  the  vendor,  in  case  it  was  not  made,  could 
not  recover  the  property  from  one  who  purchased  from  his  vendor  in 
ignorance  of  such  condition.  Tlie  latter  position  is  identical  with  the 
principle  recognized  by  Buck  v.  Grimshaw,  supra.  An  examination  of 
Covin  V.  Hill,  4  Denio,  will  show  that  the  points  decided  give  no  sup- 
port to  the  rule  contended  for  by  the  appellant's  counsel  in  this  case. 
The  same  remark  .applies  to  Fleeman  v.  McKean,  25  Barb.  474,  as  to 
the  questions  decided,  although  some  remarks  in  the  opinion  may  seem 
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to  countenance  it.  The  case  principally  relied  on  is  that  of  Smith  v. 
Lynes,  1  Selden,  41.  All  that  was  determined  by  this  case  was,  that 
wliere  the  sale  is  upon  condition  that  the  goods  should  be  paid  for  on 
delivery,  and  they  are  delivered  without  payment  being  made,  a  bona 
fide  purchaser  from  the  vendee  acquires  a  title,  discharged  of  the  lien 
for  the  purchase-money.  Crocker  v.  Crocker,  31  IST.  Y.  507,  holds  that, 
where  the  legal  title  to  corporate  stock  was  in  the  hands  of  one  charged 
with  a  trust  in  behalf  of  another,  a  purchaser  from  the  trustee,  ignorant 
of«the  trust,  acquires  a  good  title.  Keeler  v.  Field,  1  Paige,  312,  in- 
volved only  the  question  whether  a  vendor  who  was  to  receive  pay- 
ment upon  delivery,  but  who  had  delivered  the  goods  without  payment 
could  enforce  his  lien  against  one  who  had  received  the  goods  from  the 
vendee  as  security  for  an  antecedent  debt.  Held,  that  he  could.  The 
question  in  the  "Western  Transportation  Co.  v.  Marshall,  37  Barb.  509, 
appealed  in  this  court,^  was  whether  a  vendor  for  cash  on  delivery,  who 
had  made  delivery  without  payment,  and  who  had  permitted  the  ven- 
dee to  load  the  goods  upon  a  vessel,  and  receive  a  bill  of  lading  there- 
for, could  recover  the  goods  from  the  owner  of  the  vessel,  or  tlie  holder 
of  the  bill  of  lading,  who  had  made  advances  thereon  to  the  purchaser. 
It  was  held  that  he  could  not.  It  will  be  seen  that  in  no  one  of  the 
cases  referred  to  in  Wait  v.  Green  has  it  been  determined  that  one  to 
whom  property  has  been  delivered  without  any  intention  to  transfer 
the  title,  upon  a  contract  for  a  sale  in  future,  upon  payment  being  made 
of  a  certain  sum,  and  that  in  the  mean  time  the  contemplated  pur- 
chaser shall  enjoy  the  use  of  the  property,  can  confer  a  good  title  to  a 
purchaser  from  him.  In  Herring  v.  Hoppock,  15  IST.  Y.  409,  it  was  de- 
termined by  this  court,  that  one  who  has  bargained  for  the  purchase  of 
a  chattel,  and  agreed  to  pay  therefor  at  a  future  day,  and  has  received 
a  delivery  under  an  agreement  that  no  title  should  vest  in  him  until 
payment,  acquired  no  title ;  and  that  a  creditor  of  such  person,  who  had 
levied  an  execution  thereon,  was  liable  to  the  owner  for  the  conversion 
of  the  chattel.  This  would  be  decisive  of  the  present  case,  unless  it  be 
held  that  chattels  so  delivered  are  to  be  placed  upon  the  same  gro\md 
as  commercial  paper  in  respect  to  purchasers.  A  like  doctrine  was  held 
by  the  Supreme  Court  of  Vermont,  in  Bigelow  v.  Huntley,  8  Vermont, 
151.  This  precise  question  was  determined  by  the  Supreme  Court  of 
Massachusetts,  in  Sargent  v.  Metoalf,  5  Gray,  306,  where  it  was  held 
that  the  purchaser  acquired  no  title.  The  same  rule  was  held  by  the 
Supreme  Court  of  Connecticut,  in  Hart  v.  Carpenter,  24  Conn.  427. 
My  conclusion  both  upon  principle  and  authority  is,  that  the  purchaser 
from  France  acquired  no  title,  and  that  the  judgment  of  the  Supreme 
Court  affirming  that  of  the  referee  should  be  affirmed.^ 

1  See  6  Abb.  Pr.  Rep.  n.  s.  280.  — Ed. 

'^  Lott  J.,  delivered  a  concurring  opinion. — Ed. 
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All  the  judges  concurred  for  afBrmanoe,  except  .James  and  Murray, 
J.J.,  who  could  not  distinguish  the  case  from  Wait  v.  Green,  36  N.  Y. 
55g_  Judgment  affirmed. 


SECTION   IV. 
Sales  of  Goods  not  Specified. 

WHITEHOUSE  and  Others,  Assignees  of  Townsend,  a  Bank- 
rupt, V.  J.  FROST  AND  L.  FROST,  BUTTON,  and  BAN- 
CROFT. 

In  the  King's  Bench,  July  6,  1810. 

[Reported  in  12  East,  614.] 

In  trover  to  recover  the  value  of  some  oil,  the  property  of  the  bank- 
rupt, which  was  tried  at  Lancaster,  in  March  last,  a  verdict  was  found 
for  the  plaintiffs  for  £390,  subject  to  the  opinion  of  the  court  on  the 
following  case  :  — - 

The  plaintiffs  are  assignees  of  John  Townsend,  late  a  merchant  at 
Liverpool;  the  two  Frosts  are  merchants  and  partners  in  Liverpool; 
and  the  other  defendants,  Button  &  Bancroft,  are  also  merchants  and 
partners  in  the  sauie  town.  On  the  7th  of  February,  1809,  Townsend 
purchased  from  the  defendants,  J.  &  L.  Frost,  ten  tons  of  oil,  at  £39 
per  ton,  amounting  to  £390,  for  which  Townsend  was  to  give  his  ac- 
ceptance ])ayable  four  months  after  date ;  and  a  bill  of  parcels  was 
rendered  to  Townsend  by  the  Frosts,  a  copy  of  which  is  as  follows :  — 

LiVEKPOOL,  7th  February,  1S09. 

Mr.  John  Townsekd,  Bought  of  J.  &  L.  Feost, 

Ten  tons  Greenland  whale  oil  in  Mr.  Staniforth's  cisterns,  at  your  risk, 

at  £39 £390 

Or. 

1809.     February  14.     By  acceptance    ...  £390 

For  J.  &  L.  F.,  Wm.  Pembekton. 

The  said  ten  tons  of  oil  at  the  time  of  his  purchase  were  part  of  forty 
tons  of  oil  lying  in  one  of  the  cisterns  in  the  oil-house  at  Liverpool, 
the  key  of  which  cistern  was  in  the  custody  of  the  other  defendants, 
Button  &  Bancroft,  who  had  before  that  time  purchased  from  J.  R. 
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&  J.  Freme,  of  Liverpool,  merchants,  the  said  forty  tons  of  oil  in  the 
same  cistern ;  and  upon  such  purchase  received  from  the  Fremes  the 
key  of  the  cistern.  Afterwards  Dutton  &  Bancroft  sold  ten  of 
the  forty  tons  they  had  so  bought  (being  the  ten  tons  in  question)  to 
the  defendants,  the  Frosts,  who  sold  the  same  in  the  manner  before 
stated  to  Townsend.  On  the  7th  of  February,  the  day  on  which 
Townsend  bought  the  ten  tons  of  oil,  he  received  from  the  defendants, 
Frosts,  an  order  on  Dutton  &  Bancroft,  who  held  the  key  of  such 
cistern,  they  having  other  interest  therein  as  aforesaid,  tci  deliver  to  him, 
Townsend,  the  said  ten  tons  of  oil ;  a  copy  of  which  is  as  follows :  — 

Messrs.  Button  &  Bancroft, 

Please  to  deliver  the  bearer,  Mr.  John  Townsend,  ten  tons  Greenland  whale  oil, 
we  purchased  from  you  8th  November  last. 

(Signed)  J.  &  L.  Frost. 

The  order  was  taken  to  Dutton  &  Banor6fl  by  Townsend,  and  ac- 
cepted by  them  upon  the  face  of  the  order  as  follows  :  "  1809.  Accepted, 
14th  February.  Dutton  &  Bancroft."  Townsend  according  to  the 
terms  of  the  bill  of  parcels,  namely,  on  the  14th  of  February,  1809, 
gave  to  the  defendants,  Frosts,  his  acceptance  for  the  amount  of  the  oil, 
payable  four  months  after  date  ;  but  which  acceptance  has  not  been 
paid.  Townsend  never  demanded  the  oil  from  Dutton  &  Bancroft, 
who  had  the  custody  of  it.  The  oil  was  not  subject  to  any  rent ;  the 
original  importer  having  paid  the  rent  for  twelve  months,  and  sold  it 
rent  free  for  that  time,  which  was  not  expired  at  Townsend's  bank- 
ruptcy. On  the  23d  of  May,  1809,  about  three  months  after  the  pur- 
chase of  the  ten  tons  of  oil,  a  commission  of  bankrupt  issued  against 
Townsend,  under  which  he  was  duly  declared  a  bankrupt,  and  the  plain- 
tiffs appointed  his  assignees.  At  the  time  of  the  purchase,  and  also  at 
the  time  of  Townsend's  being  declared  a  bankrupt,  the  oil  was  lying  in 
the  cistern  mixed  with  other  oil  in  the  same ;  and  some  time  after- 
wards the  defendants  refused  to  deliver  the  same  to  the  plaintiffs,  not- 
withstanding a  demand  was  made  for  the  same  by  the  assignees,  and  a 
tender  of  any  charges  due  in  respect  thereof.  When  the  whole  of  the 
oil  lying  in  any  of  the  cisterns  in  the  oil-house  is  sold  to  one  person, 
the  purchaser  receives  the  key  of  the  cistern ;  but  when  a  small  parcel 
is  sold,  the  key  remains  with  the  original  owner ;  and  the  purchaser  is 
charged  in  proportion  to  the  quantity  of  oil  sold,  with  rent  for  the  same, 
until  delivered  out  of  the  oil-house,  unless  such  rent  be  paid  by  the 
original  importer,  as  was  the  fact  in  the  present  case.  If  the  plaintiffs 
were  entitled  to  recover,  the  verdict  was  to  stand ;  if  not,  a  nonsuit 
was  to  he  entered. 

There  was  a  similar  action  by  the  same  plaintiffs  against  J.  R.  Freme 
and  J.  Freme,  Dutton,  and  Bancroft,  the  circumstances  of  which  were 
in  substance  the  same. 
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J.  Ck(r7ce,  for  the  plaintiffs,  contended  that  there  was  such  a  con- 
Btructive  delivery  of  the  ten  tons  of  oil  to  the  bankrupt  before  his  bank- 
ruptcy as  was  sufficient  to  vest  the  property  of  it  in  him.  The  oil  was 
at  the  time  in  the  hands  of  third  persons,  who  had  the  key  of  the  ware- 
house ;  and  therefore  the  vendors  could  not  make  an  actual  or  manual 
delivery  of  it,  or  of  the  key  of  the  warehouse  ;  but  they  did  that  which 
was  equivalent;  for  tliey  gave  to  Townsend  an  order  of  delivery  upon 
their  immediate  vendors,  who  continued  to  retain  the  actual  custody  of 
it  blended  with  the  remainder,  their  own  property;  and  by  their  ac- 
cejatance  of  that  order,  they  must  be  taken  to  have  agreed  to  hold  the 
ten  tons  as  bailees  of  the  vendee.  In  liugg  v.  Minett,^  Lord  Ellen- 
borough  said  that  "every  thing  having  been  done  by  the  sellers  which 
lay  upon  them  to  perform,  in  order  to  jjut  the  goods  in  a  deliverable 
state  in  the  place  from  whence  they  were  to  be  taken  by  the  buyers, 
the  goods  remained  there  at  the  risk  of  the  latter;"  and  that  distin- 
guishes this  case  from  Hanson  v.  Meyer,^  where  the  vendor  gave  a  note 
to  the  vendee  addressed  to  the  warehouse-keeper,  directing  him  to 
weigh  and  deliver  to  the  vendee  all  his  starch ;  there  something  re- 
mained to  be  done,  namely,  the  weighing  by  the  warehouse-keeper, 
before  the  property  jsassed.  But  here  it  is  -expressly  stated  in  the 
bought  and  sold  note  of  the  7th  of  February,  that  the  ten  tons  in  Mr. 
Staniforth's  cistern  were  at  the  risk  of  Townsend,  the  purchaser.  So  in 
Harman  and  others,  assignees  of  Dudley,  a  bankrupt,  v.  Anderson,^  the 
purchaser  of  goods  having  received  from  the  vendor  an  order  for 
the  delivery  of  them  addressed  to  the  wharfinger  in  whose  warehouse 
the  goods  lay,  the  lodging  of  such  order  with  the  wharfinger  by  the 
purchaser  was  held  by  this  court  to  be  a  complete  delivery  to  him,  so 
as  to  take  away  the  vendor's  right  to  stop  the  goods  in  transitu.  And 
in  Chaplin  v.  Rogers,*  which  was  the  case  of  a  sale  of  a  haystack.  Lord 
Ivenyon  said  :  "  Where  goods  are  ponderous  and  incapable  of  being 
handed  over  from  one  to  another,  there  need  not  be  an  actual  delivery  ; 
but  it  may  be  done  by  that  which  is  tantamount,  such  as  the  delivery 
of  the  key  of  a  warehouse  in  which  the  goods  are  lodged,  or  by  deliv- 
ery of  other  indicia  of  property."  And  Elmore  v.  Stone  ^  is  strong  to 
the  s.ame  eifect ;  for  there  the  agreement  of  the  vendor  himself  to  keep 
the  horses  at  livery  which  he  had  sold  to  the  vendee,  was  held  to  be  a 
sufficient  delivery  to  take  the  case  out  of  the  Statute  of  Frauds.  [Lord 
Ellenborough,  C.  J.  The  general  doctrine  will  not  be  dis]iuted,  that 
there  may  be  a  symbolical  delivery  of  goods.  It  was  lately  held  in  a 
case  in  the  House  of  Lords,  that  there  might  be  an  executed  delivery 
of  goods  without  any  change  of  place  of  them.  The  only  argument 
I  presume  will  be,  that  the  ten  tons  of  oil,  before  they  were  measured 

1  11  East,  217. 

2  6  East,  614  ;  and  vide  Zagury  v.  Furnell,  2  Campb.  N.  P.  Cas.  240. 

3  2  Campb.  243.  *  1  East,  192  5  i  Xaunt.  458. 
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out  from  the  whole  quantity,  were  not  in  a  deliverable  state,  and  that 
till  that  was  done  they  were  not  capable  of  delivery;  I  do  not  mean  to 
say  what  the  value  of  that  argument  is.J  The  drawing  of  that  off 
from  the  rest  was  not  to  be  the  act  of  the  vendors,  but  of  the  vendee  ; 
and  that  is  the  distinction,  that  nothing  here  remained  to  be  done  by 
the  vendors. 

Scarlett,  contra,  relied  on  the  circumstance  that  the  ten  tons  till 
measured  off  were  not  in  a  deliverable  state  in  fact,  and  if  so,  there 
could  not  be  a  symbolical  delivery  of  them.  No  specific  ten  tons  were 
vested  in  the  Frosts,  and  therefore  none  such  could  be  conveyed  to  the 
bankrupt ;  in  such  a  case  the  measuring  off  must  of  necessity  precede 
the  vesting  of  the  property.  [Grose,  J.  Supposing  a  third  person 
had  taken  the  whole  forty  tons  tortiously,  could  not  the  vendee  have 
brought  his  action  of  trover  for  the  ten  tons  ?]  As  against  a  wrong- 
doer perhaps  the  court  would  not  regard  the  actual  condition  of  the 
property.  But  suppose  thirty  of  the  tons  were  tortiously  taken,  how 
could  it  be  told  whether  the  ten  which  remained  were  or  were  not  the 
specific  tons  belonging  to  the  vendee.  [Lb  Blanc,  J.  The  same  ob- 
jection might  be  made  if  the  vendee  had  paid  for  the  ten  tons.  Loed 
Ellenboeough,  C.  J.  Suppose  the  whole  had  been  distrained  for  rent 
due  from  Button  &  Bancroft,  whose  share  would  cover  the  rent,  and 
Townsend  had  brought  replevin,  and  recovered ;  would  the  sheriff  have 
to  measure  out  the  ten  tons?  I  throw  it  out  for  consideration ;  perhaps 
he  would  incidentally  have  the  jDOwer  of  dividing  it,  the  quantity  being 
certain.  It  is  a  different  case  where  the  goods  remain  in  the  same 
hands,  as  the  bailee  of  the  vendee,  or  as  the  original  seller ;  in  the 
former  case  the  vendor  holds  them  in  a  new  character.]  Here  there 
was  nothing  to  discriminate  the  specific  ten  tons  from  the  rest. 

LoED  Ellenboeoitgh,  C.  J.  This  case  presents  a  difference  from 
the  ordinary  cases  which  have  occurred  where  the  sale  has  been  of 
chattels  in  their  nature  several,  and  where  the  transfer  of  the  property 
from  the  vendor  by  means  ■  of  an  order  for  delivery  addressed  to  the 
wharfinger  or  other  person  in  whose  keeping  they  were,  and  accepted 
by  him,  has  been  held  to  be  equivalent  to  an  actual  delivery ;  the  goods 
being  at  the  time  capable  of  being  delivered.  Here,  however,  there  is 
this  distinguishing  circumstance,  that  the  ten  tons  of  oil  till  measured 
off  from  the  rest  was  not  capable  of  a  separate  delivery ;  and  the  ques- 
tion is,  whether  that  be  a  distinction  in  substance  or  in  semblance  only. 
The  whole  forty  tons  were  at  one  time  the  property  of  Dutton  & 
Bancroft,  who  had  the  key  of  the  cistern  which  contained  them  ;  and 
they  sold  ten  tons  to  the  Frosts,  who  sold  the  same  to  Townsend,  the 
bankrupt,  and  gave  him  at  the  same  time  an  order  on  Dutton  &  Ban- 
croft for  the  delivery  to  him  of  the  ten  tons.  To  that  order  Dutton 
&  Bancroft  attorn,  as  I  may  say ;  for  they  accept  the  order,  by  writing 
upon  it  "Accepted,  14th  of  February,  1809,"  and  signing  their  names 
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to  it.  From  that  moment  they  became  the  bailees  of  Townsend,  the 
vendee;  the  goods  had  arrived  at  their  journey's  end,  and  were  not  in 
transitu  :  all  the  right  then  of  the  sellers  was  gone  by  the  transfer,  and 
they  conld  no  longer  control  that  delivery  to  which  they  had  virtually 
acceded  by  means  of  their  order  on  Dutton  &  Bancroft  accepted  by  the 
latter.  The  question  of  stopping  in  transitu  does  not  arise,  taking 
the  Frosts  to  be  the  original  sellers,  as  between  them  and  the  bankrupt ; 
the  oil  had  never  been  in  the  hands  of  the  Frosts ;  they  only  assigned 
a  right  to  it  in  the  hands  of  the  common  bailees,  which  before  had  been 
assigned  to  them. 

Grose,  J.  There  can  be  no  doubt  that  at  the  time  of  Townsend's 
bankruptcy  the  ten  tons  of  oil  in  the  cistern  were  at  the  risk  of  the 
bankrupt.  All  the  delivery  which  could  take  place  between  these  par- 
ties had  taken  place.  Dutton  &  Bancroft,  who  had  the  custody  of 
the  whole  in  their  cistern,  had  accepted  the  order  of  the  sellers  for  the 
delivery  to  the  bankrupt,  and  it  only  remained  for  Townsend,  together 
with  Dutton  &  Bancroft,  to  draw  off  the  ten  tons  from  the  rest. 

Le  Blanc,  J.  Dutton  &  Bancroft  had  sold  the  ten  tons  of  oil  in 
question  (which  was  part  of  a  larger  quantity,  the  whole  of  which  was 
under  their  lock  and  key)  to  the  Frosts,  who  sold  the  same  to  Town- 
send ;  and  there  is  no  claim  on  the  part  of  the  defendants,  Dutton  & 
Bancroft,  to  detain  the  oil  for  warehouse  rent.  The  Frosts  never  had 
any  other  possession  of  the  oil  than  through  Dutton  &  Bancroft;  but 
they  gave  to  Townsend  an  order  on  these  latter'  to  deliver  it  to  him ; 
and  after  tlie  aecejitance  of  that  order  Dutton  &  Bancroft  held  it  for 
his  use.  But  something,  it  is  said,  still  remained  to  be  done,  namely,  the 
measuring  off  of  the  ten  tons  from  the  rest  of  the  oil.  Nothing,  how- 
ever, remained  to  be  done  in  order  to  complete  the  sale.  The  objection 
only  a]iplies  where  something  remains  to  be  done  as  between  the  buyer 
and  seller,  or  for  the  purpose  of  ascertaining  either  the  quantity  or  the 
price,  neither  of  which  remained  to  be  done  in  this  case ;  for  it  was 
admitted  by  the  persons  who  were  to  make  the  dehvery  to  Townsend 
that  the  quantity  mentioned  in  the  order  was  in  the  cistern  in  their 
custod)^  for  they  had  before  sold  that  quantity  to  the  Frosts,  of  whom 
Townsend  purchased  it,  and  had  received  the  price.  Therefore,  though 
something  remained  to  be  done  as  between  the  vendee  and  the  per- 
sons who  retained  the  custody  of  the  oil,  before  the  vendee  could  be 
put  into  separate  possession  of  the  part  sold,  yet  as  between  him  and 
his  vendors  nothing  remained  to  perfect  the  sale. 

Bayley,  J.  There  is  no  question  oftransitus  here  ;  the  goods  were 
at  their  journey's  end.  When,  therefore,  Dutton  &  Bancroft,  who 
were  then  the  owners  of  the  whole,  sold  ten  tons  of  the  oil  to  the 
Frosts,  those  ten  tons  became  the  property  of  the  Frosts ;  and  when 
they  sold  the  same  to  Townsend,  and  gave  him  an  order  upon  Dutton 
&  Bancroft  for  the  delivery  of  the  ten  tons  purchased  of  them,  the 
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effect  of  that  order  was  to  direct  Button  &  Bancroft  to  consider  as 
the  property  of  Townsend  the  ten  tons  in  their  possession,  which  before 
Tvas  considered  as  the  property  of  the  Frosts ;  and  by  the  acceptance  of 
that  order  Dutton  &  Bancroft  admitted  that  they  held  the  ten  tons 
for  Townsend,  as  his  property;  and  he  had  a  right  to  go  and  take  it, 
without  the  interference  of  the  Frosts.  jPostea  to  the  plaintiffs. 


WALLACE    AND    Othees,  Assignees    of  Andeesost  and   Fades, 
Bankrupts,  v.  BREEDS   and  Another. 

In  the  King's  Bench,  May  21,  1811. 

[Reported  in  13  East,  522,] 

In"  trover  for  fifty  tons  of  Greenland  oil,  a  verdict  was  found  for  the 
plaintiffs  for  £2200  at  the  trial  before  Lord  Ellenborough,  C.  J.,  at 
Guildhall,  subject  to  the  opinion  of  the  court  on  this  case:  — 

Anderson  &  Fades  being  traders  and  copartners,  on  the  1st  of 
February,  1810,  before  their  bankruptcy,  purchased  of  Heselton  & 
Smith,  through  their  brokers  Day  &  Pierce,  fifty  tons  of  Greenland 
oil,  then  lying  at  Griffin's  Wharf,  in  casks,  at  £44  per  ton,  to  be  paid  for 
by  the  buyers'  acceptance,  at  four  months  from  the  expiration  of  four- 
teen days;  and  the  following  sale-note  was  thereupon  delivered  to 
Anderson  &  Eades :  — 

Sold  for  Heselton  &  Smith  to  Anderson  &  Eades  fifty  tons  of  Greenland 
oilat  £44  per  ton,  in  casks,  to  be  received  at  Griffin's  Wharf  in  fourteen  days, 
and  paid  for  by  the  buyers'  acceptance,  at  four  months  from  the  expiration  of 
fourteen  days.     Allowance  for  foot-dirt  and  water  as  customary. 

Day  &  Pierce,  Brokers. 
February  1,  1810. 

The  defendants  are  wharfingers  and  copartners,  and  carry  on  their 
business  at  Griffin's  Wharf,  where  the  oil  purchased  was  lying.  On  the 
13th  of  February,  1810,  Anderson  &  Eades  applied  by  letter  to  He- 
selton &  Smith  for  an  order  of  delivery  of  the  oil ;  which  order  was 
given  as  follows :  — 

Messrs.  Beeeds  &  Fakncomb,  Griffin's  Wharf: 

Please  to  deliver  to  Messrs.  Anderson  &  Eades  fifty  tons  of  our  Greenland  oil, 
ex  ninety  tons. 

H.  &S. 
Feeeuaet  15,  1810. 

The  order  was  sent  to  the  defendants'  wharf,  and  received  by  their 
clerk  in  their  counting-house  on  the  13th  of  February.     On  the  14th, 
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Anderson  &  Eades  being  then  in  insolvent  circumstances,  the  order 
was  countermanded  by  Heselton  &  Smith ;  and  at  the  time  of  such 
countermand  nothing  had  been  done  upon  the  order :  the  oil  remained 
in  the  same  state  as  at  the  time  of  sale.  The  oil  has  since  been  de- 
livered to  Heselton  &  Smith  by  the  defendants.  On  the  4th  of 
AiJril,  1810,  Anderson  &  Eades  became  bankrupts :  shortly  after- 
wards a  commission  was  duly  issued  against  them,  under  which  the 
plaintiifs  were  chosen  assignees,  and  on  the  15th  of  June,  1810,  de- 
manded the  50  tons  of  oil  from  the  defendants.  Before  Greenland 
oil  is  delivered,  it  is  the  constant  custom  to  have  the  casks  searched 
by  a  cooper  employed  by  the  seller ;  and  it  is  also  the  custom  for  a 
broker,  on  behalf  both  of  the  buyer  and  seller,  to  attend  to  make  a 
minute  of  the  foot-dirt  and  water  in  each  cask;  and  the  casks  are  then 
filled  up  by  the  seller's  cooper  at  the  seller's  expense,  and  delivered  in 
a  complete  state,  containing  the  quantity  sold ;  none  of  which  circum- 
stances had  taken  place  at  the  time  of  the  countermand.  At  the  time 
of  the  sale  and  countermand  Heselton  &  Smith  had  90  tons  of  oil, 
contained  in  ISO  casks,  lying  at  the  defendants'  wharf.  If  the  plain- 
tiffs were  entitled  to  recover,  the  verdict  was  to  stand  ;  if  not,  then  a 
nonsuit  was  to  be  entered. 

Scarlett,  for  the  plaintiffs,  contended  that  the  property  in  the  50 
tons  of  oil  jtassed  to  the  bankrupts,  ui^on  the  order  for  delivery  to 
them  from  the  sellers,  received  by  the  defendants,  the  wharfingers,  on 
the  day  before  the  countermand.  He  compared  this  to  the  case  of 
Whitehouse  v.  Frost,^  where  a  similar  order  for  delivery  of  10  out  of 
40  tons  of  oil,  the  whole  of  which  remained  in  the  custody  of  the  orig- 
inal owners  (which  order  was  made  by  the  former  purchaser  of  the  10 
tons,  and  was  accepted  by  the  original  owners,  but  not  measured  out 
by  them),  was  held  to  pass  the  property  to  the  sub-vendees  of  the  10 
tons,  who  afterwards  became  bankrupts  before  the  delivery.  And  he 
endeavored  to  distinguish  this  from  Rugg  v.  Minett,^  which  was  a  sale 
of  turpentine  in  casks,  by  auction,  at  so  much  a  cwt.,  where  the  casks 
were  to  be  taken  at  a  certain  marked  quantity ;  except  the  two  last, 
out  of  which  the  seller  was  to  fill  up  all  the  rest  before  they  were 
deliA-ered.  There  the  property  in  the  casks  which  were  tilled  up  was 
held  to  pass  to  the  purchasers,  notwithstanding  they  remained  in  the 
warehouse  of  the  seller ;  but  it  was  not  held  to  pass  in  those  casks 
which  remained  to  be  filled  up  by  the  seller,  nor  in  the  two  last,  which 
were  sold  at  uncertain  quantities.  But  there  the  price  could  not  be 
ascert.ained  till  the  casks  were  filled  up,  the  turpentine  having  been 
sold  by  the  cwt. ;  nor  as  to  the  two  last  casks,  till  the  actual  measure- 
ment of  what  remained  after  filling  up  the  rest :  the  contract,  there- 
fore, was  not  completed  for  want  of  ascertaining  the  quantity  sold, 

1  12  East,  614.  a  11  East,  210. 
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which  was  to  be  done  by  the  seller.  Whereas  here  the  sale  was  of  a 
specific  quantity,  and  at  a  certain  price ;  and  nothing  remained  to  be 
done  to  ascertain  either  the  quantity  ^  or  the  price,  but  only  it  was  to 
be  measured  out  by  the  wharfingers,  as  in  Whitehonse  v.  Frost  it  was 
to  be  measured  out  by  the  original  owners,  in  whose  custody  it  re- 
mained. And  as  to  the  custom  for  the  seller's  cooper  to  search  the 
casks  previous  to  the  delivery  of  the  oil,  that  cannot  vary  the  quantity 
or  price  of  it,  and  so  cannot  affect  the  contract  of  sale ;  nor  can  the 
subsequent  allowance  for  foot-dirt  water,  which  was  to  be  ascertained 
by  the  common  agent  of  the  buyer  and  seller. 

Lord  Ellenboeough,  C.  J.  The  difference  between  this  case  and 
that  of  Whitehouse  v.  Frost  is,  that  there  nothing  remained  to  be 
done  by  the  seller  in  order  to  complete  the  sale  as  between  him  and 
the  buyer ;  but  here  it  is  expressly  found  that  some  things  did  remain 
to  be  done  by  the  seller  which  were  to  precede  the  delivery  to  the 
buyer :  the  casks  were  to  be  searched  by  a  cooper  employed  by  the 
seller,  and  after  the  foot-dirt  and  water  in  each  cask  were  ascertained 
by  the  broker  attending  on  behalf  of  both  parties,  the  casks  were  to 
be  filled  up  by  the  seller's  cooper  at  his  expense,  and  delivered  in  a 
complete  state,  containing  the  quantity  sold.  These  were  material 
acts  to  be  done  by  the  seller  before  the  delivery  to  the  buyer  :  and  the 
courts  have  frequently  laid  hold  of  circumstances  like  these  to  retain 
the  property  in  favor  of  the  unpaid  seller;  and  before  the  oil  was 
measured  out  and  these  things  were  done,  the  delivery  was  counter- 
manded. 

The  other  judges  concurred  in  a  judgment  of  nonsuit  to  be  entered. 


AUSTEN  V.   CKAVEN   and  Anothee. 
In  the  Common  Pleas,  November  10,  1812. 

[Reported  in  4  Taunton,  644.] 

The  plaintiff's  declaration  contained  two  coimts  in  ease,  founded  on 
a  breach  of  the  duty  which  he  averred  to  arise  out  of  a  sale  made 
of  sugars  by  the  defendants  to  Kruse,  and  a  further  sale  by  Kruse  to 
the  plaintiff;  and  also  a  count  in  trover  for  sugars.  Upon  the  trial  of 
the  cause  at  the  sittings  after  Hilary  term,  1812,  at  Guildhall,  before 
Mansfield,  Ch.  J.,  it  appeared  that  the  plaintiff  had  in  his  two  first 
counts  incorrectly  described  the  contract ;  it  therefore  became  a  ques- 

1  Vide  Zagury  v.  Furnell,  2  Campb.  N.  P.  Cas.  240. 
VOL.  I.  48 
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tion  whether  the  plaintiff  could  recover  in  trover  under  the  following 
circumstances:  On  the  7th  of  December,  1809,  the   defendants,  who 
were  sugar  refiners,  entered  into  a  contract  to  sell  to  Renold  Dresden 
(who  was  clerk  of,  and  bought  for  the  use  of  Kruse)  50  hogsheads  of 
sugar,  the  quality  of  which  was  described  as  being  double  loaves,  at 
100«.  per  cwt.,  50  hogsheads  of  the  quality  described  as  Tui'key  B.  at 
85s.,  50  hogsheads  of  the  quality  called  Turkey  C.  at  75s.,  and  50 
others  of  the  quality  called  Turkey  A.  at  108s.,  to  be  delivered  free  on 
board  a  British  ship.     They  were  to  be  paid  for  at  the  expiration  of 
four  months,  allowing  two  months'  interest,  the  seller  paying  all  ex- 
penses up  to  the  1st  day  of  April,  1810;  after  that  time,  if  not  shipped, 
the  buyer  was  to  pay  expenses  ;  and  it  was  agreed  that  Kruse  should 
give  the  defendants  his  guaranty  in  writing  for  R.  Dresden.     The 
seller  of  sugars,  upon  delivering  them  on  board  a  British  ship  for  ex- 
portation, becomes  entitled  to  receive  a  considerable  drawback,  which 
is  paid  him  by  the  government.     The  appellations  given  to  the  several 
parcels  of  sugar  denoted  certain  qualities  of  sugar  known  in  the  trade. 
Kruse  being  in  embarrassed  circumstances,  on  the  30th  of  January, 
not  having  then  named  any  British  ship  on  board  of  which  the  sugars 
or  any  of  them  should  be  delivered,  nor  having  paid  for  them,  and  no 
part  of  them  having  been  delivered,  he  resold  to  the  defendants,  at  an 
advanced  price,  the   150  hogsheads  lastly  named  in  the  original  con- 
tract, and  shortly  after  he  contracted  to  sell  to  the  plaintiff  the  50 
hogsheads  of  double  loaves,  and  gave  the  defendants  an  order  to  de- 
liver thorn  to  the  plaintiff.     The  plaintiff  gave  notice  to  the  defendants 
of  his  intended  contract,  and  inquired  whether  they  had  50  hogsheads 
of  sugar  belonging  to  Kruse,  and  whether  he,  the  plaintiff,  might  safely 
purchase  them  of  Kruse,  and  pay  him  the  price,  to  which  they  answered 
in  the  affirmative,  and  said  that  they  had  the  50  hogsheads  and  would 
deliver  them.     The  plaintiff  thereupon  paid  Kruse  the  price  at  which 
he  had  contracted  for  them,  and  required  the  defendants  to  deliver 
them,  which  they,  being  unable  to  obtain  payment  from  Kruse,  refused 
to  do,  whereupon  the  plaintiff  brought  this  action  ;  and  it  was  urged 
for  him  that,  although  ordinarily  a  vendor  has  the  right  to  detain  the 
goods  which  he  contracts  to  sell  until  he  is  paid  for  them,  yet  that 
these  defendants,  having  told  the  plaintiff  that  he  might  safely  buy  and 
pay  Kruse,  could  not  afterwards  set  up  that  lien.     For  the  defendants 
it  was  objected  that  no  specific  50  hogsheads  had  been  so  separated 
from  the  defendants'  stock  as  to  enable   the  plaintiff  to  recover  in 
trover.    The  jury  found  a  verdict  for  the  plaintiff,  subject  to  this  objec- 
tion, which  was  reserved  by  the  chief  justice ;  and  in  Easter  term. 
Shepherd,  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  verdict,  and 
enter  a  nonsuit,  against  which 

Vaughan,  Serjt.,  now  showed  cause;  he  relied  chiefly  on  the  case  of 
Whitehouse  v.  Frost,  12  East,  614,  where  after  a  purchase  of  40  tons  of 
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oil  in  one  cistern,  and  a  resale  of  10  tons  thereof,  it  was  held,  that  the 
purchaser  of  the  10  tons  could  recover  for  them  in  trover,  without  any 
previous  separation.  [Tlie  court  manifested  considerable  doubts  upon 
that  decision  ;  and  Heath,  J.,  asked,  if  10  tons  had  leaked  out  of  the 
cistern,  to  whom  those  10  tons  should  be  deemed  to  belong  ?]  Har- 
inan  v.  Anderson,  2  Camp.  N.  P.  243.  After  an  invoice  of  goods  lying 
in  a  warehouse  at  a  wharf,  and  an  order  to  the  wharfinger  to  deliver 
them  to  the  vendee,  and  an  actual  transfer  made  in  the  wharfinger's 
books  to  the  name  of  the  purchaser,  it  was  held  that  the  right  of  stop- 
page in  transitu  ceased ;  and  the  like  law,  although  the  wharfinger 
had  not  made  a  transfer  in  his  books.  It  appears  by  the  defendant's 
admission,  that  these  goods  had  been  separated  from  the  bulk  of  their 
stock,  for  they  said  they  had  the  50  hogsheads  belonging  to  Kruse, 
which  they  would  deliver  to  the  plaintiff.  If  they  had  any  50  hogs- 
heads of  that  quality  in  their  warehouse,  they  must,  after  that  declar- 
ation, be  deemed  to  have  appropriated  them  to  the  plaintiff,  and  could 
not  say  that  they  were  not  his  property.  [Gibbs,  J.  Their  language 
is  explained  by  the  other  evidence  :  their  admission  is,  that  they  have 
entered  into  a  contract  for  the  sale  of  200  hogsheads  to  Kruse,  out  of 
which  they  will  deliver  these  50  in  part  performance.]  The  weight  of 
hogsheads  of  sugar  varies  but  little,  and  is  well  known  in  the  market ; 
and  every  thing  is  to  be  intended  in  support  of  a  verdict. 

Shepherd  and  Jiest,  Serjts.,  in  support  of  the  tule.  It  is  not  the  usage 
of  the  trade  to  pack  the  loaves  which  the  refiners  manufacture,  into 
hogsheads,  until  they  are  wanted  to  be  so  packed  for  the  purpose  of 
exportation,  and  it  by  no  means  follows  because  a  manufacturer  who 
agrees  to  furnish  certain  goods,  and  to  pack  them  in  a  particular  way, 
happens  to  have  one  parcel  of  goods  of  that  description  so  packed  at 
the  time  of  making  his  contract,  that  the  contract  shall  therefore  attach 
upon  that  very  parcel.  This  is  merely  a  contract  for  certain  quantities 
of  sugar  of  certain  qualities,  not  in  existence  at  the  time  of  the  con- 
tract. In  the  sale  of  the  oil  were  several  ingredients  not  found  here. 
First,  it  was,  from  the  date  of  the  contract,  to  be  at  the  purchaser's 
risk;  next,  the  specific  oil  was  in  existence,  contained  in  a  particular 
place,  and  vessel  named;  thirdly,  Dutton  &  Bancroft,  the  original 
owners,  had  made  a  complete  transfer  of  the  whole  40  tons  to  the 
Frosts;  whereas  here,  even  if  the  sugars  contracted  for  existed  in 
specie,  there  was  nothing  like  a  delivery  to  Kruse  of  the  possession, 
nor  had  Kruse  ever  done  that  which  was  necessary  to  entitle  himself 
to  the  possession.  The  plaintiff,  too,  demanded  a  simple  delivery  of 
the  goods,  whereas,  in  order  that  the  defendants  might  avail  themselves 
of  the  drawback,  he  had  no  right  to  require  the  sugars  to  be  delivered 
elsewhere  than  on  board  a  British  ship,  which  he  omitted  to  name : 
that  stipulation  is  introduced  into  the  contract  for  the  defendants' 
benefit.    Nor  could  the  price  be  ascertained  until  the  sugars  were 
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weighed  off,  which  had  never  been  performed  ;  for  different  hogsheads 
of  sugar  vary  much  in  weight,  and  the  goods  are  sold  at  so  much  per 
cwt.  Hanson  v.  Meyer,  6  East,  614.  But,  what  is  stronger,  there  ia 
no  proof  that  the  defendants  ever  had  any  sugars  of  this  quality  in  a 
state  capable  of  being  weighed. 

Mansfield,  C.  J.  What  the  plaintiff's  counsel  says  would  have 
been  an  answer  to  the  objection,  if  there  had  been  a  specific  quantity 
of  loaves  in  esse;  although  it  was  part  of  the  contract  that  they  were 
to  be  delivered  on  board  a  British  ship,  there  would  have  been  con- 
version enough.  But  certainly,  upon  the  evidence,  there  is  no  answer- 
ing the  objection.  Trover  cannot  be  maintained  but  for  specific  goods. 
Any  sugars  of  required  quality  would  have  satisfied  this  contract.  It 
is  a  contract  for  a  certain  quantity  of  a  specified  quality  of  sugars.  I 
say  nothing  on  the  case  of  the  oil ;  there  it  is  held  that  trover  will  lie 
for  a  specific  quantity  of  a  liquid,  mixed  with  a  certain  other  quantity 
of  the  same  liquid,  without  its  ever  having  been  separated ;  how  it  is 
to  be  distinguished  from  the  mass,  I  know  not ;  but  that  case  stands 
quite  on  its  own  bottom ;  it  is  unlike  other  cases. 

GiBBS,  J.     We  need  say  nothing  on  that  case;  suffice  it  that  it  is 
very  distinguishable  from  this.  Hide  absolute. 


WHITE    AND    Others,   Assignees    of    SHUTTLEWORTH    and 
Another,  JDcml-riipt,  v.  WILKS. 

In  the  Common  Pleas,  November  9,  1813. 

[Reported  in  5  Taunton,  176.] 

This  was  an  action  of  trover  for  linseed'  oil,  tried  at  the  sittings  in 
London,  after  Trinity  term,  1813,  before  Mansfield,  C.  J. :  the  case  was, 
that  Cleasl)}-,  the  broker  for  both  parties,  made  out  and  delivered  to 
the  bankrupts  a  note  of  sale,  as  follows :  — 

London,  January  14,  1812. 
Messrs.  Shuttleworth  &  Goodfellow  bought  of  Matthias  Wilks,   20  tons  of 
oil  at  60Z.,  — 1200i.      Mr.  Wilks  holds  the  above  oil  in  cisterns  for  Messrs. 
Shuttle-worth  &  Goodfellow's   accommodation,   charging   Is.  per  ton  per  week 
rent. 

A  further  contract  was  also  written  in  these  terms : 

London,  .January  14, 1812. 
Bought  this  day  by  order  of  Messrs.  Shuttleworth  &  Goodfellow,  of  Matthias 
Wilks,  20  tons  of  linseed  oil,  at  601.  per  ton,  usual  allowances,  to  be  delivered 
in  one  month,  and  paid  for  in  four  days,  hj  their  acceptance  at  four  months. 
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In  pursuance  of  these  terms  a  bill  was  presented  to  the  bankrupts 
for  acceptance,  and  being  called  for  on  the  day  on  which  the  bUnkrupts 
stopped  payment,  was  given  up  not  accepted,  for  which  a  cause  was  at 
the  same  time  assigned,  that  the  seller  refused  to  give,  at  the  end  of 
the  four  days,  an  order  for  the  delivery  of  the  oil  to  the  bankrupts. 
At  the  time  of  making  this  contract,  the  defendant,  who  was  an  oil- 
merchant,  was  possessed  of  large  quantities  of  oil,  lying  in  several 
diiferent  cisterns,  at  different  warehouses ;  no  particular  cistern  or  ware- 
house was  mentioned  to  the  buyers  as  that  from  which  the  oil  sold  to 
the  bankrupts  was  to  be  taken,  nor  did  the  broker  know  where  the 
particular  oil  lay  which  was  to  satisfy  this  contract,  nor  was  any  spe- 
cific quantity  of  twenty  tons  weighed  out  for  the  purchaser.  Before 
oil  is  actually  delivered,  it  is  the  custom  of  the  trade  to  weigh  it  out, 
and  separate  it  from  the  mass,  after  which  an  order  is  given  to  the 
warehouse-keeper  to  deliver  it  to  the  p)urchaser.  The  vendor,  upon 
application,  had  refused  to  deliver  the  oil  to  the  plaintiffs.  Lens,  Serjt., 
for  the  plaintiffs,  contended,  upon  the  authority  of  the  decision  of  the 
Court  of  King's  Bench,  in  Whitehouse  v.  Frost,  12  East,  614,  and 
Hurry  v.  Mangles,  1  Camp.  IST.  P.  452,  that  the  sale  in  this  case  was 
complete,  and  the  plaintiffs  entitled  to  recover ;  he  relied  on  the  con- 
tract that  the  goods  should  remain  in  the  vendor's  warehouse  at  a 
certain  rent,  as  equivalent  to  an  actual  adnreasurement  and  delivery. 
Shepherd,  Serjt,  for  the  defendant,  contended  that  there  had  been  no 
complete  sale,  because  no  specific  portion  of  the  oil  had  been  sold,  and 
there  had  been  no  delivery.  Mansfield,  C  J.,  was  of  opinion,  following 
the  eases  of  Zagury  v.  Furnell,  and  Austen  v.  Craven,  that  there  was 
no  complete  sale,  because  the  contract  did  not  attach  upon  any  partic- 
ular parcel  of  oil,  nor  had  there  been  any  actual  delivery,  and  non- 
suited the  plaintiffs. 

Zens  now  moved  to  set  aside  the  nonsuit  and  have  a  new  trial,  upon 
the  authority  of  the  cases  which  he  had  cited  at  the  trial. 

Mansfield,  C.  J.  In  the  case  of  Austen  v.  Craven,  this  court,  in 
direct  opposition  to  the  cases  cited,  held  that  trover  would  not  lie  for 
sugars  which  had  not  been  specifically  separated  from  the  vendor's 
stock;  and  although  the  objection  was  not  made  fully  comprehensible 
upon  the  first  trial  of  that  cause,  yet  as  soon  as  it  came  to  be  stated  in 
court,  it  became  too  clear  to  be  resisted ;  and  although  the  case  was  an 
extremely  hard  one,  inasmuch  as  the  very  persons  who  refused  to  de- 
Uver  the  sugars  had  told  the  purchaser  that  he  might  safely  pay  the 
bankrupt  for  them,  we  held  that  he  could  not  recover,  and  unless  it 
can  he  shown  that  that  decision  was  wrong,  it  is  impossible  that  the 
plaintiffs  should  prevail  in  this  case.  The  objection  here  is,  that  no 
specific  quantity  of  oil  was  sold.  The  quantity  agreed  to  be  sold  was 
mixed  with  a  much  larger  quantity;  and  not  only  that,  but  it  wag 
mixed  with  several  different  quantities  :  how  was  it  to  be  separated  ? 
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In  the  cases  where  the  payment  of  rent  for  warehouse  room  has  been 
an  ingre(3ient  to  make  a  complete  sale,  the  question  has  always  been 
on  the  constructive  delivery,  not  on  the  separation  of  the  goods  from 
the  mass ;  in  all  those  cases  there  has  been  a  complete  separation  of 
the  goods  sold,  and  the  only  doubt  has  been,  whether  there  were  a 
symbolical  delivery.  This,  too,  is  the  case  of  a  hquid,  which  makes 
the  difficulty  much  greater  than  in  the  case  of  a  solid  substance.^ 

Heath,  J.  The  payment  of  rent  is  not  equivalent  to  a  delivery  of 
the  goods.  Suppose  a  part  of  the  oil  in  some  of  these  cisterns  were 
lost  or  burnt,  who  is  to  know  whether  it  is  the  vendor's  or  the  pur- 
chaser's oil  that  is  destroyed  ?  "SVe  do  not  pretend  to  reconcile  the 
case  of  Austen  v.  Craven  with  that  of  Whitehouse  v.  Frost ;  it  would 
be  impossible  so  to  do ;  and  unless  the  plaintiiF  can  overthrow  that 
case,  it  is  impossible  to  grant  a  new  trial  here  :  there  are,  besides,  num- 
bers of  old  cases,  in  which  it  has  been  held,  that  the  plaintiff  could 
not  succeed  for  want  of  a  sufficient  certainty  and  separation  of  the 
goods  sold. 

The  court  refused  the  rule. 

Chambee,  J.,  was  absent  in  consequence  of  indisposition. 

1  The  ingenious  experiments  of  Count  Rumford  liave  demonstrated  that  every 
change  of  temperature  in  the  particles  of  a  fluid,  occasions  a  change  in  the  relative 
local  position  of  those  particles;  those  which  receive  an  increase  of  heat  becoming 
specificaUy  lighter,  and  immediately  rising  to  the  top,  and  those  which  give  out  their 
heat  and  become  cold,  becoming  at  the  same  time  specifically  heavier  by  reason  of 
their  condensation,  and  consequently  sinking  to  the  bottom  ;  hence  it  follows  that  if 
the  vendor  of  a  portion  of  a  fluid  should,  upon  u  contract  of  sale,  attempt,  without 
previously  drawing  it  off,  to  assign  to  the  buyer  any  specific  portion  of  the  mass  less 
than  the  whole,  as,  for  instance,  that  part  which  at  the  time  of  the  contract  constitutes 
the  uppermost  twenty  tons,  or  the  lowermost  twenty  tons  in  the  vat,  it  would  be  im- 
possible for  him  specifically  to  fulfil  such  a  contract;  for,  as  the  temperature  of  the 
atmosphere  is  continually  changing  with  every  cloud  that  intercepts  the  rays  of  tlie 
sun,  and  with  every  alteration  of  the  wind,  the  particles  that  formed  the  portion  ex- 
pressed to  be  sold,  would  instantly  after  the  contract  made  begin  to  be  displaced,  and 
to  be  replaced  by  otliers  ;  and  it  would  be  an  absolute  miracle  if  that  very  assemblage 
of  particles  which  at  the  time  of  the  contract  occupied  the  part  of  the  vessel  afl^ected 
to  be  sold,  should,  after  such  repeated  mixtures  with  the  residue  of  the  mass,  have 
reassembled  in  their  original  position,  just  at  the  moment  when  the  purchaser  came 
to  draw  off  what  he  had  bought. 
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BUSK  AND   Another  v.  DAVIS   and   Anothbk. 
In  the  King's  Bench,  February  9,  1814. 

[RepoHed  in  2  Maule  Sf  Sdwyn,  397.] 

Teotee  for  flax.  At  the  trial  before  Lord  Ellenborough,  C.  J.,  at 
the  London  sittings  after  last  term,  it  appeared  that  the  plaintiffs,  in 
September,  1812,  having  about  18  tons  of  Riga  flax,  then  lying  in  mats 
(and  entered  as  mats)  at  the  defendants'  wharf,  sold  a  part  of  it, 
through  the  intervention  of  a  broker,  to  one  Bromer.  The  sold  note 
■was  in  the  following  terms  :  — 

Sold,  on  account  of  Busk  &  Co.,  10  tons  of  Riga  flax,  marked  P  D  R.,  at 
Davis's  wharf,  sound  and  of  a  merchantable  quality,  "ex"  the  Vrow  Maria,  at 
£118  per  ton,  the  amount  to  be  paid  by  the  buyer's  acceptance  at  three  months 
from  to-day,  allowing  6  months  and  14  days  discount.  Tare  and  draft  as  cus- 
tomary. 

London,  Sept.  23,  1812. 

A  few  days  afterwards  the  plaintiffs  gave  Bromer  the  following 
written  order  on  the  defendants,  which  was  immediately  sent  by 
Bromer  to  the  defendants,  and  entered  in  their  books :  — 

Messrs.  Davis  &  Co., 

Please  deliver  to  Mr.  D.  Bromer  or  order  ten  tons  Riga  P  D  R  flax,  "  ex  " 
Vrow  Maria.  Busk  &  Co. 

Sept.  23,    Oct.  7,  1812. 

It  is  usual  to  allow  14  days  for  delivery,  during  which  time  the 
sellers  are  liable  for  warehouse  rent,  and  the  purchaser  afterwards. 
On  the  17th  of  October  (after  the  14  days  had  expired)  Bromer  stopped 
payment,  and  the  flax  remaining  at  Davis's  wharf  in  the  same  state  as 
at  the  time  of  sale,  the  plaintiffs  gave  an  order  countermanding  the 
delivery.  Riga  flax  is  usually  imported  in  mats,  varying  in  quantity 
from  3  to  5  or  6  cwt.  The  quantity  is  ascertained  by  being  weighed 
by  the  wharfinger.^  The  sale  of  10  tons  may  require  the  flax  mats  to 
be  broken,  and  tare  and  draft  must  be  deducted  before  the  bill  of 
parcels  can  be  made  out.  The  tare  is  allowed  by  the  weight,  for  the 
weight  of  mat  and  ropes ;  14  lbs.  upon  mats  under  3  cwt.,  and  20  lbs. 
upon  mats  of  8  cwt.  and  over.     Draft  is  2  lbs.  per  mat.     The  plaintiffs 

'  When  the  rule  nisi  was  moved,  Le  Blanc,  J.,  inquired  who  was  to  be  at  the  ex- 
pense of  the  weighing,  and  said  it  might  he  material  to  ascertain  that  fact ;  but  upon 
showing  cause  it  did  not  appear  that  that  fact  had  been  agreed ;  it  seems  to  have  been 
considered  that  the  wharfingers  were  at  least  the  agents  of  both  parties. 
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had  not  received  any  return  of  the  weight  from  the  wharfngers. 
Under  these  circumstances  his  lordship  was  of  opinion  that  as  an 
ulterior  process  of  weighing  was  to  be  performed  by  the  seller  before 
the  delivery  could  take  place,  the  transfer  of  the  property  to  the  buyer 
was  not  complete,  that  process  not  having  been  performed  ;  and  there- 
upon a  verdict  was  found  for  the  pdaintiffs. 

JPark  obtained  a  rule  nisi  for  a  new  trial,  and  relied  on  Harman  v. 
Anderson,^  Whitehouse  v.  Frost,"  and  Jackson  v.  Anderson.'' 

Scarlett  and  Brougham  showed  cause,  and  contended  that  the  sale 
was  not  so  complete  as  to  vest  the  property  in  Bromer,  and  preclude 
the  plaintiffs  from  countermanding  the  order  for  delivery.  This  was 
a,  sale  of  a  certain  quantity  of  flax,  the  delivery  of  which  was  to  be 
ascertained  by  weight,  which  weighing  was  to  be  done  by  the  wharf- 
ingers as  agents  for  the  sellers,  and  until  that  was  done,  it  remained 
in  fieri  what  portion  of  the  whole  bulk  was  to  be  delivered  in  order  to 
satisfy  the  quantity  sold.  Therefore,  though  the  price  and  quantity 
were  certain,  yet  the  precise  thing  to  be  delivered  was  uncertain,  and 
what  remained  to  be  done  for  ascertaining  it  was  necessarily  to  pre- 
cede the  delivery,  and  so  this  case  is  governed  by  Wallace  v.  Breeds* 
and  Hanson  v.  Meyer."  In  the  former  it  was  stated  to  be  usual,  after 
sale,  for  the  cooper  of  the  seller  to  search  the  casks  of  oil,  and  for  the 
broker  of  both  parties  to  examine  them  with  a  view  to  certain  allow- 
ances, and  then  the  casks  were  filled  up  by  the  seller;  in  the  latter, 
there  was  no  doubt  as  to  what  was  to  be  delivered,  for  it  was  a  sale  of 
all  the  starch,  but  the  weighing  was  necessary  to  the  ascertainment  of 
the  price ;  and  in  both  it  was  adjudged  that  these  acts  which  were  to 
precede  the  delivery  were  essential  to  complete  the  transfer,  and  that 
the  property  was  not  divested  out  of  the  vendors  by  the  mere  sale  and 
order  on  the  wharfingers  to  deliver,  but  that  the  vendors  might,  upon 
the  insolvency  of  the  vendees,  countermand  the  delivery.  And  in  this 
case,  if,  after  the  sale,  a  fire  had  consumed  the  flax  upon  the  defend- 
ants' wharf,  according  to  Rugg  v.  Minett,"  the  loss  would  not  have 
fallen  upon  the  vendee.  As  to  Whitehouse  v.  Frost,  there  are  the 
same  circumstances  of  difference  between  the  present  and  that  case 
that  Lord  EUenborough,  C.  J.,  pointed  out  between  Wallace  v.  Breeds' 
and  that  case  ;  and  his  lordship  added  that  the  courts  frequently  laid 
hold  of  such  circumstances  to  retain  the  property  in  favor  of  the  un- 
paid seller.  And  if  those  two  cases  should  be  thought  inconsistent 
with  each  other,  it  may  be  observed  that  Wallace  v.  Breeds  is  later, 
and  was  decided  upon  consideration  of  the  former  case.  In  Harman 
V.  Anderson  there  could  be  no  doubt  that  the  transfer  was  complete, 

1  2  Canipb.  N.  P.  C.  243.  2  12  East,  614.  3  4  Taunt.  24. 

*  13  East,  522.  5  6  East,  614. 

6  11  East,  210.     See  also  Zagury  v.  Furuell,  2  Campb.  N.  P.  C.  240. 
'  13  East,  525. 
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because  no  weighing  was  necessary  to  the  delivery,  nor  was  any  allow- 
ance to  be  made,  neither  was  there  any  uncertainty  as  to  the  precise 
thing  to  be  delivered,  but  the  delivery  was  symbolically  executed  as 
much  as  if  the  goods  had  been  delivered  into  the  party's  own  hands. 

Park  and  Taddy,  contra,  admitted  the  rule  to  this  extent,  that  if 
any  thing  remained  to  be  done  between  vendor  and  vendee  in  order 
to  complete  the  sale,  the  contract  was  still  open ;  but  they  denied  that 
such  was  the  case  here.  And  they  rested  their  argument  mainly  on 
Whitehouse  v.  Frost,  and  the  language  of  Le  Blanc,  J.,  in  that  case,^ 
that  "the  objection  only  applies  where  something  remains  to  be  done 
as  between  the  buyer  and  seller,  or  for  the  purpose  of  ascertaining 
either  the  quantity  or  price.''  Now  here  both  price  and  quantity,  as 
it  is  admitted,  were  ascertained  by  the  contract ;  and  nothing  remained 
to  be  done  as  between  the  buyer  and  seller,  although  the  wharfingers, 
before  they  could  finally  execute  the  order  for  delivery,  were  to  ascer- 
tain it  by  weighing.  Therefore,  again,  in  the  words  of  Le  Blanc,  J.,  in 
the  same  case,  "  though  something  remained  to  be  done  as  between 
the  vendee  and  the  persons  who  retained  the  custody  of  the  flax,  be- 
fore the  vendee  could  be  put  into  separate  possession  of  the  part  sold, 
yet  as  between  him  and  his  vendors,  nothing  remained  to  perfect  the 
sale."  The  weighing  was  not  an  ingredient  in  the  contract,  but  was 
rather  like  the  weighing  in  Hammond  v.  Anderson,^  for  the  satisfaction 
of  the  buyer,  whereas  the  case  has  been  argued  as  if  it  were  a  sale  not 
of  an  ascertained  quantity,  but  of  an  unascertained  number  of  mats  to 
be  ascertained  by  weighing.  And  Jackson  v.  Anderson,'  as  well  as 
Whitehouse  v.  Frost,  shows  that  an  order  for  the  transfer  of  part  of  an 
integral  quantity  will  vest  the  property  in  that  part,  though  it  be  inter- 
mixed with  and  not  separated  from  the  whole.  The  case  of  Hanson  v. 
Meyer  might  have  applied  if  the  price  here  had  been  made  to  depend 
upon  the  weighing ;  and  so,  perhaps,  might  Wallace  v.  Breeds,  if  the 
order  for  delivery  there  had  been  entered  in  the  wharfingers'  books,  but 
at  the  time  of  the  countermand  nothing  had  been  done  upon  the  order. 

LoED  Ellenboeough,  C.  J.  The  question  in  this  case  is  whether  the 
property  has  been  so  ascertained  as  to  be  considered  in  law  as  effectually 
delivered,  the  order  to  deliver  having  been  given  to  the  wharfingers, 
and  entered  in  their  books.  That  would  not  of  itself  be  sufficient 
unless  the  flax  were  in  a  deliverable  state,  and  if  farther  acts  were 
necessary  to  be  done  by  the  seller  to  make  it  so.  Here  it  appears  that 
farther  acts  were  necessary,  for  the  flax  was  to  be  weighed,  and  the  por- 
tion of  the  entire  bulk  to  be  delivered  was  to  be  ascertained,  and  if  the 
weight  of  any  number  of  unbroken  mats  was  insufficient  to  satisfy  the 
quantity  agreed  upon,  it  would  have  been  necessary  to  break  open  some 
mats  in  order  to  make  up  that  quantity.    Therefore  it  was  impossible  for 

'  12  East,  621.  2  1  N.  R.  69.  '  4  Taunt.  24, 
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the  purchaser  to  say  that  any  precise  number  of  mats  exclusively  be- 
longed to  him.  If  the  weight  did  not  divide  itself  in  an  integral 
manner,  it  would  be  necessary  to  break  up  and  take  some  fraction  of 
another  mat.  Every  component  part,  therefore,  was  uncertain  :  it  was 
uncertain  how  many  gross  mats  there  would  be,  or  what  fraction  of  a 
broken  mat;  for,  as  it  has  been  suggested,  any  certain  number  of  mats 
might  fall  short  of  the  entire  precise  quantity  of  ten  tons.  That  is 
only  one  circumstance  to  shew  that  there  was  some  uncertainty  at  the 
time  of  tlie  contract,  which  was  to  be  reduced  to  certainty  by  some- 
thing to  be  done  afterwards,  that  is,  by  weighing,  in  order  to  ascertain 
the  entire  quantity.  If,  then,  some  further  acts  were  to  be  done  in 
order  to  regulate  the  identity  and  (if  I  may  use  such  a  phrase)  the 
individuality  of  the  thing  to  be  delivered,  I  cannot  say  that  it  was  in 
a  state  fit  for  immediate  delivery,  and  that  the  order  to  deliver  entered 
in  the  wharfingers'  books  operated  as  a  complete  delivery.  I  think 
this  case  falls  within  the  authority  of  Wallace  v.  Breeds,  and  that  the 
delivery  was  incomplete  at  the  time  of  the  countermand. 

Le  Blanc,  J.  The  question  is  between  the  vendor  and  vendee. 
The  difficulty  arises  from  not  keeping  that  correctly  in  view.  The 
question  is,  whether  every  thing  has  been  done  as  between  them  to 
complete  the  delivery ;  if  not,  the  vendor  had  a  right  to  countermand 
the  delivery.  The  contract  was  for  a  specific  quantity;  the  price  was 
ascertained;  the  order  for  delivery  had  been  sent  to  the  wharfingers, 
and  they  had  accepted  and  entered  it  in  their  books  ;  and  14  days 
were  allowed  for  the  delivery,  from  which  time  the  goods  were  to  lie 
at  the  wharf  at  the  charge  of  the  vendee.  But  another  thing  was 
necessary  to  make  this  symbolical  delivery  equivalent  to  an  actual 
delivery.  It  was  to  be  ascertained  what  particular  goods  the  vendee 
was  to  have.  Now  that  is  the  point  where  this  case  is  defective.  The 
vendor  had  a  much  larger  quantity,  not  lying  together  in  one  mass, 
but  in  several  packages,  which  it  was  necessary  to  divide  before  it 
could  be  ascertained  what  part  was  his  and  what  was  to  belong  to  the 
purchaser.  Ten  tons  out  of  the  18  were  to  be  delivered,  and  in  order 
to  do  that  it  was  necessary  to  ascertain  how  many  mats  or  packages 
constituted  the  precise  quantity  of  10  tons,  or  what  aliquot  part  of  a 
mat  or  package,  which  was  to  be  done  by  the  weighing  of  the  wharf- 
inger, who  was  the  agent,  for  this  purpose,  of  both  parties.  It  was  the 
same  thing,  therefore,  as  if  the  weighing  had  been  to  be  performed  by 
the  vendor  and  vendee,  or  in  their  presence.  Now  that  has  not  been 
done ;  and,  therefore,  the  particular  portion  of  the  goods  that  was  to 
belong  to  the  vendee  has  not  been  ascertained  as  between  them.  This 
circumstance  distinguishes  the  case  from  Whitehouse  v.  Frost,  which 
has  been  most  pressed  in  argument.  And  in  all  the  other  oases  where 
something  remained  to  be  done  to  ascertain  either  the  price,  or  quan- 
tity, or  thing  to  be  delivered,  a  symbolical  delivery  has  been  holden 
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not  to  supply  the  place  of  an  actual  delivery.  Here  something  was  to 
be  done  not  to  ascertain  the  price  or  quantity  (though  upon  the  quan- 
tity of  mats  and  ropes  would  depend  Avhat  was  to  be  the  allowance  for 
tare  and  draft,  but  I  lay  that  out  of  the  question),  yet  something  was 
to  he  done  to  ascertain  the  individuality.  In  Whitehouse  v.  Frost,  the 
owner  of  a  large  quantity  of  oil  in  the  mass  sold  a  certain  quantity  of 
it  to  B,  who  contracted  to  sell  the  same  to  C,  specifically  as  an  un- 
divided quantity,  and  gave  him  an  order  upon  the  owner  for  the  deliv- 
ery, which  order  the  owner  accepted.  The  question  that  arose  was 
not  between  the  owner  and  B,  but  between  C  and  B,  who,  as  far  as  it 
was  in  his  power,  had  done  every  act  to  complete  the  delivery,  for  he 
only  pretended  to  sell  an  undivided  quantity.  Therefore,  whatever 
might  have  been  the  case  as  between  the  owner  and  B,  the  court  were 
of  opinion  that  as  between  the  snbvendee  and  B,  the  sale  was  com- 
plete, B  having  done  all  that  could  be  done,  as  between  them,  to  make 
the  delivery  etfectual.  Here  it  appears  that  all  had  not  been  done  by 
both  parties  to  ascertain  what  was  to  be  delivered,  and  until  that  was 
done,  the  symbolical  delivery  left  the  transaction  incomplete. 

Bayley,  J.  I  am  of  the  same  opinion.  In  the  case  of  Whitehouse 
V.  Frost,  nothing  remained  to  be  done  by  the  seller,  and  on  that  ground 
the  decision  of  that  case  was  founded.  There  the  vendor  sold  an  un- 
divided one-fourth  part  of  the  quantity.  The  court  must  have  pro- 
ceeded on  the  rule  laid  down  in  Rugg  v.  Minett,  because  that  case  had 
been  recently  decided,  and  they  had  it  then  before  them.  There  the 
party  bought  a  number  of  casks  of  turpentine,  which  were  to  be  filled 
up  by  the  vendor ;  all  were  filled  up  except  ten,  and  the  property  of  all 
those  which  were  filled  up  was  considered  as  having  passed  to  the  ven- 
dees ;  but  as  to  the  others,  that  it  remained  in  the  vendor,  and  the  whole 
having  been  consumed  by  fire,  that  the  ten  casks  continued  at  the 
vendor's  risk,  but  not  the  rest ;  and  the  reason  was,  that  as  to  those 
nothing  remained  to  be  done  on  the  part  of  the  vendor,  but  as  to  the 
ten  casks  something  still  remained  to  be  done.  Here  also  it  remained 
with  the  vendor  to  have  the  weight  of  the  ten  tons  ascertained,  and  to 
say  what  specific  mats  were  to  be  delivered.  The  purchaser  had  no 
right  to  point  out  the  specific  mats,  the  sellers  only  had  that  option. 
Therefore,  as  something  still  remained  to  be  done  by  the  plaintiffs, 
who  were  the  sellers,  and  they  had  an  option  and  election  what  mats 
they  would  set  apart,  they  had  a  right  to  consider  the  contract  as  still 
incomplete,  and  to  countermand  the  delivery. 

Dampibk,  J.  Nothing  remained  to  be  done  in  order  to  ascertain 
the  price  or  quantity,  but  it  remained  at  the  option  of  the  sellers  to 
ascertain  what  particular  mats  were  to  be  delivered,  and  that  was  to 
he  ascertained  by  them  by  weighing,  which  stood  in  the  way  of  a  com- 
plete delivery  in"  fact,  and  hindered  the  symbolical  delivery  from  being 
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equivalent  to  an  actual  delivery.  And  unless  there  has  been  some- 
thing equivalent  to  an  actual  delivery,  the  inclination  of  the  courts  has 
been  to  hold  the  sale  not  complete.  -Ride  discharged. 


SHEPLEY   V.  DAVIS    and   Anothee. 
In  the  Common  Pleas,  June  16,  1814. 

[Reported  in  5  Taunton,  617.] 

Teover  for  ten  tons  of  hemp.  The  cause  was  tried  before  Mans- 
field, C.  J.,  at  Guildhall,  at  the  sittings  after  Trinity  term,  1813,  when 
a  verdict  was  found  for  the  plaintiff,  with  £1110  damages,  and  40«.  costs, 
subject  to  a  case  which  stated  that  the  defendants  were  wharfingei's, 
and  on  the  10th  October,  1812,  had  in  their  possession  at  Davis's  Whaif, 
thirty  tons  of  Riga  Rhine  hemp,  piled  up  together,  the  property  of  the 
plaintiff,  and  booked  in  his  name,  which  hemp  had,  on  18th  September, 
1811^,  been  received  into  the  possession  of  the  defendants,  as  wharfin- 
gers, from  on  board  the  ship  Clara  Magdalena,  in  the  names  of  Mullet 
&  Evans,  and  on  the  3d  October  following,  had  been  transferred  in  the 
defendants'  books  into  the  name  of  the  plaintiff.  A  contract,  dated  on 
10th  October,  for  the  purchase  and  sale  often  tons,  part  of  the  before- 
mentioned  hemp,  was  made  by  Grant,  a  broker,  who  signed  it  with  the 
consent  of  the  plaintiff  and  D.  Bromer. 

Sold  for  M.  Shepley,  Esq.,  to  T.  Bromer,  Esq.,  ten  tons  of  Riga  Rhine 
hemp,  ex  Clara  JIagdalena,  at  Davis's  Wharf,  at  £110  per  ton,  payable  by  the 
acceptance  of  the  buyer,  half  at  three,  and  half  at  four  months,  allowing  the 
usual  discount,  and  fourteen  days  for  delivery. 

The  plaintiff  signed  an  order,  dated  on  the  same  day,  — 

To  the  proprietors  of  Davis's  Wharf,  to  weigh  and  deliver  to  Bromer  or  bearer 
ten  tons  oi'hemp,  ex  Clara  Magdalena. 

The  quantity  of  ten  tons  was  never  weighed  off  by  the  defendants,  or 
separated  from  the  rest  of  the  thirty  tons  ;  nor  were  the  defendants  ever 
required  by  Bromer  (or  by  his  assignees  after  his  bankruptcy),  to  weigh 
off  or  separate  the  same;  but  on  the  11th  October,  1812,  the  plaintiff's 
order  was  delivered  to  the  defendants,  and  entered  in  their  books,  and 
the  ten  tons,  as  part  of  the  above-mentioned  thirty  tons,  stood  in  the 
defendants'  books  as  the  property  of  Bromer,  on  and  from  that  day. 
On  17th  October,  1812,  the  plaintiff  gave  notice  to  the  defendants  that 
Bromer  had  stopped  payment,  and  required  them  not  to  weigh  or  de- 
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liTer  the  hemp  under  the  before-mentioned  order.  No  bill  of  exchange 
for  the  price  was  accepted  by  Bromer,  or  drawn  upon  him  by  the  plain- 
tiff. The  plaintiff,  before  this  action  brought,  demanded  of  the  defend- 
ants a  delivery  to  himself  of  these  ten  tons  of  hemp,  offering  to  pay 
them  their  demand  for  warehousing  the  same,  and  their  charges  in 
respect  thereof,  which  the  defendants  refused.  It  is  usual  in  the  trade 
for  the  holders  of  similar  orders,  on  selling  their  interest  to  a  new  pur- 
chaser, to  indorse  such  order,  and  for  the  same  to  be  again  indorsed  to 
future  purchasers,  without  the  intervention  of  any  actual  weighing  off, 
until  the  article  is  at  last  taken  away. 

The  case  was  argued  in  Easter  term. 

Best,  Serjt.,  for  the  plaintiff,  urged  that  the  delivery  of  the  hemp  to 
the  bankrupt  was  incomplete,  because  the  order  was  given  before  the 
expiration  of  the  14  days,  and  was  to  weigh  and  deliver.  At  the  time 
of  sale  the  ten  tons  were  not  a  separate  quantity,  but  parcel  of  a  larger 
mass,  and  were  to  be  weighed  off;  and  that  operation  had  not  been  yet 
performed :  nor  had  the  purchaser  done  all  that  depended  on  him,  by 
applying  to  the  defendants  to  weigh  it,  until  after  which  operation  no 
particular  part  of  the  hemp  was  appropriated  to  the  purchaser.  The 
practice  stated  in  the  trade  to  sell  a  mere  equitable  right,  is  immaterial ; 
but  if  it  could  in  any  case  avail,  yet  here  the  bankrupt  was  .not  the 
assignee  of  a  contract,  but  the  original  purchaser,  and  the  practice  was 
therefore  inapplicable.  The  stipulated  bill  had  not  been  required  or 
given,  which,  where  it  forms  a  part  of  the  contract,  is  essential  to  be 
performed  as  a  condition  precedent,  before  the  property  can  pass,  ac- 
cording to  Hanson  v.  Meyer,  6  East,  614 ;  and  equally  so,  though  the 
price  here  was  ascertained  before  weighing.  The  order  for  delivery, 
too,  was  here  countermanded  before  the  fourteen  days  had  expired. 
Whitehouse  v.  Frost,  12  East,  614,  which  will  be  cited  for  the  defend- 
ants, has  been  overruled  in  the  case  of  White  v.  Wilks,  5  Taunt.  176. 
There,  too,  the  bill  had  been  given.  _ 

Lens,  Serjt.,  for  the  defendants.  Hanson  v.  Meyer  is  inapplicable,  for 
the  question  there  arose  on  a  sale  of  the  whole  mass,  and  the  weighing 
there  was  necessary  for  ascertaining  the  amount  of  the  bill  to  be  given  : 
here  the  case  is  on  the  sale  of  a  definite  part  only,  the  price  of  which  is 
known.  This  contract  was  complete  on  signing  it ;  the  period  of  four- 
teen days  given  for  delivery  is  not  a  locus  posnitentice ;  the  delivery 
might  he  made  within  that  time.  In  many  of  the  oases  that  have 
arisen  on  a  stoppage  in  transitu,  a  symbolical  delivery  has  been  held 
to  determine  that  right ;  and  here  the  transfer  in  the  wharfingers'  books 
made  the  delivery  of  the  ten  tons  complete.  So  the  payment  of  ware- 
house rent  by  the  purchaser,  has  been  held  to  be  the  test  of  a  complete 
delivery.  In  Wallace  v.  Breeds,  13  East,  522,  and  other  similar  oases, 
something  remained  to  be  done  by  the  seller,  and  the  property  did  not 
pass  till  those  acts  were  complete.     The  case  of  Whitehouse  v.  Frost 
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is  founded  on  sound  law ;  and  this  case  is  stronger  than  that,  inasmuch 
as  the  several  parts  of  the  hemp  are  not  so  miscible  as  of  the  oil.  The 
bargain  here  is  complete,  and  this  is  the  attempt  of  one  tenant  in  com- 
mon to  recover  his  share  from  the  other,  which  relation  puts  an  end  to 
this  action  ;  or  if  there  be  not  a  tenancy  in  common,  the  separation  and 
division  for  the  purposes  of  sale  is  sufficiently  complete  by  the  written 
transfer  of  the  legal  title  and  symbolical  delivery ;  and  the  assignees  of  . 
the  bankrupt  have  a  vested  right  to  one-third  part  of  the  entire  mass. 
In  the  case  of  White  v.  Wilks,  the  plaintiff  was  the  buyer ;  here,  the 
seller.  Jackson  v.  Anderson,  4  Taunt.  24,  was  dissimilar  to  the  present 
case ;  there  the  money  was  originally  sent  by  the  consignor,  destined 
and  appropriated  to  different  persons,  and  the  mere  accident  of  the 
coins  being  mi.x:ed  in  one  cask  could  not  alter  the  property  in  them ; 
but,  if  there  be  a  complete  sale  of  a  certain  portion  of  any  mass  of 
goods,  made  by  the  owner  of  the  whole,  the  vendor  and  vendee  are 
tenants  in  common. 

JBest,  in  reply.  Lord  EUenborough  distinctly  held,  in  Hanson  v. 
Meyer,  that  both  the  amount  of  the  price  must  be  ascertained,  and  the 
quantity  separated.  There  is  no  case  where  the  courts  have  held  the 
sale  complete,  if  a  bill,  being  stijiulated  for,  has  not  been  given.  It  is 
immaterial  whether  the  price  is  to  be  paid  in  money  or  bills,  and  where 
a  contract  is  to  transfer  goods  on  payment  of  money,  no  one  will  con- 
tend the  transfer  is  complete  without  payment  of^the  money.  This  is 
not  distinguishable  fi'om  White  v.  Wilks.  Here  is  no  tenancy  in  com- 
mon. The  property  in  these  ten  tons  resides  entirely  in  the  vendor,  or 
entirely  in  the  vendee,  depending  on  the  question  whether  the  sale  is 
complete  or  not.  If  the  sale  were  complete,  the  admixture  of  the 
goods  would  not  make  a  tenancy  in  common.  So  held  in  Jackson  v. 
Anderson.  But  the  plaintiif  is  at  all  events  entitled  to  the  other  twenty 
tons,  and  may  apply  his  declaration  to  a  part  of  them ;  his  first  argu- 
ment, however,  is  the  sound  foundation  of  his  right. 

Our.  adv.  vult. 

GiBBS,  C.  J.,  now  delivered  the  judgment  of  the  court.  After  re- 
capitulating the  case,  and  observing  that  the  usage  mentioned  at  the 
end  of  it,  for  the  holders  of  such  orders  to  indorse  them  over  to  future 
purchasers,  certainly  could  not  give  a  larger  right  to  the  indorsees  of 
such  orders  than  the  person  had  who  indorsed  them,  he  stated  that 
the  real  question  was,  whether,  under  the  circumstances  of  the  case, 
the  plaintiif  had,  on  the  17th  of  October,  a  right  to  rescind  the  con- 
tract, and  countermand  the  order  to  weigh  off  and  deliver.  If  he  had, 
the  property  remained  in  him,  and  the  defendants  were  guilty  of  a  con- 
version in  refusing  to  deliver  it  up  on  the  plaintiff's  demand.  If  he  had 
no  right  then  to  rescind  the  contract,  he  had  no  claim  to  have  the  hemp 
redehvered  to  him,  and  consequently  cannot  maintain  this  action.     This 
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depends  upon  the  question,  whether  the  delivery  under  this  order  was 
complete,  for,  if  the  delivery  was  complete,  the  contract  was  executed, 
and  could  not  be  rescinded.  If  any  thing  remained  to  be  done,  as 
between  the  vendor  and  vendee,  the  delivery  could  not  be  complete ; 
and  the  vendor,  upon  the  insolvency  of  the  vendee,  might  rescind  the 
contract.  There  is  no  authority  to  the  defendants  the  wharfingers  to 
deliver,  but  what  this  order  gives.  The  question  is,  whether  a  delivery 
had  taken  place  under  it.  See  then  what  this  order  was,  and  how 
much  of  it  was  executed.  The  order  s  to  weigh  and  deliver :  it  gives 
no  authority  to  deliver  the  hemp  until  the  defendants  had  weighed  it 
off.  The  defendants  had  not  weighed  it  off  before  the  insolvency  and 
countermand  of  the  order;  and  consequently  no  delivery  could  have 
taken  place  within  the  meaning  of  the  order ;  and  the  vendor  might 
still  rescind  the  contract.  We  are  confirmed  in  this  reasoning  by  the 
case  of  Busk  v.  Davis,  in  the  Court  of  King's  Bench,  communicated 
to  us  by  Mr.  Justice  Dampier.  Independently  of  the  reasoning  I 
have  mentioned,  the  case  I  am  now  citing  is  directly  in  point.  We 
are  of  opinion,  therefore,  that  the  delivery  not  being  complete,  the 
vendor  was  at  liberty  to  rescind  his  contract,  and  that  he  being  at 
liberty  to  rescind  it,  the  refusal  by  the  warehouseman  to  deliver  the 
goods  to  him  was  a  conversion,  and.  that  therefore  the  plaintiff  is  en- 
titled to  recover.  Judgment  for  the  plaintiff . 


GILLETT  y.  HILL  and  Another. 
In  the  Exchequer,  Hilakt  Term,  1834. 

\Vlqiorted  in  2  Crompton  Sf  Meeson,  530.] 

Teovee  to  recover  the  value  of  fifteen  sacks  of  flour. 

At  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the  London  sittings 
after  last  Trinity  term,  it  appeared  that  one  Orbell,  a  miller,  had  given 
the  plaintiff  an  order  on  the  defendants,  who  were  his  (Orbell's)  wharf- 
ingers, for  the  delivery  of  twenty  sacks  of  flour,  which  order  was  in  the 
following  terms :  — 

Mrs.  E.  Hill  &  Son, 
Please  to  deliver  to  Mr.  Gillett  twenty  sacks  of  households. 

Richard  Orbell. 

This  order  was  presented  by  the  plaintiff's  carman  at  the  defendants' 
counting-house,  but  the  defendants'  foreman  said  that  they  had  not 
more  than  five  sacks  to  spare,  but  he  might  have  that  quantity.     The 
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carman  then  went  away  leaving  the  delivery  order  with  the  defendants' 
foreman,  and  it  was  filed  by  the  clerk  in  the  usual  way.     On  the  same 
day  the  carman  brought  an  order  from  the  plaintiflT  "  to  deliver  five 
sacks  ex  20,"  which  were    accordingly  delivered.      Application  was 
made  the  next  day  for  the  remainder  of  the  flour  mentioned  in  the 
order,  when  the  defendants'  foreman    said  that   the  j^laintiff  should 
have  it  as  soon  as  they  got  any.    Shortly  after  this,  another  application 
was  made,  to  which  the  answer  was,  that  the  defendants  had  not  any 
flour  of  Oi'bell's  to  deliver.    The  delivery  order  for  twenty  sacks  signed 
by  Orbell  was,  pursuant  to  notice  for  that  purpose,  produced  at  the 
trial ;  but  the  defendants  not  having  produced  the  order  from  the  plain- 
tifi"  to  deliver  "  five  sacks  ex  20,"  the  carman  proved  the  delivery  of  an 
order  from  the  plaintiff  to  that  effect,  and  that  the  five  sacks  were  accord- 
ingly delivered.     The  case  on  behalf  of  the  defendants  was,  that  they 
had  no  fionr  of  Orbell's  to  deliver;  but  their  clerk  on  being  cross-ex- 
amined would  not  swear  that  there  were  not  fifty  sacks  of  Orbell's  flour 
on  the  defendants'  wharf  at  the  time  that  the  order  was  lodged ;  hut 
said  that,  if  there  were,  they  were  appropriated  to  prior  orders.     But 
no  such  orders  were  produced  by  the  defendants.     It  was  objected  for 
the  defendants,  that,  as  no  specific  fifteen   sacks  of  flour  had  been 
selected  or  appropriated  by  the  wharfingers,  so  as  to  vest  the  property 
in  the  vendee,  trover  was  not  maintainable.     The  plaintiff  contended 
that  the  acceptance  of  the  delivery  order  for  twenty  sacks  was  a  virtual 
appropriation  of  that  quantity  to  the  plaintifiT's  use,  and  that  the  sub- 
sequent demand   and  refusal  were  evidence  of  a  conversion.     Lord 
Lyndhurst,  C.  B.,  left  it  as  a  question  to  the  jury,  whether  there  had 
been  an  acceptance  by  the  defendants  of  the  order  for  the  dehvery  of 
the  twenty  sacks,  and  the  jury  found  in  the  afiirmative,  and  gave  a 
verdict  for  the  plaintiff  for  the  value  of  the  fifteen  sacks.     Bompas, 
Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  for  a  new  trial,  against 
which 

J.  WiUiams  was  to  have  sliown  cause,  but  the  court  called  on 
Bompas,  Serjt.,  and  Hoggins,  in  support  of  the  rule. 
An  action  of  trover  was  not  maintainable,  inasmuch  as  there  was  no 
appropriati(.in  by  the  defendants  of  any  twenty  specific  sacks  to  the 
order  delivered  by  the  plaintiS".  Where  a  delivery  order  is  made  upon 
a  party  having  a  quantity  of  goods  in  his  hands,  and  he  makes  no  ap- 
propriation of  any  particular  goods  to  such  order,  the  proper  form  of 
action  is  assumjjsit.  If  any  thing  remains  to  be  done  on  the  part  of 
the  vendor  before  the  goods  are  to  be  delivered,  an  absolute  right 
of  property  does  not  vest  in  the  vendee,  and  trover  is  not  maintainable. 
Hanson  v.  Meyer.^  In  this  case  the  remaining  fifteen  sacks  were  to  be 
selected  by  the  defendants  fl-om  the  other  flour  of  Orbell's  in  their  pos- 

1  6  East,  614. 
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session,  as  five  sacks  only  were  delivered.    [Batlet,  B.    If  I  have  one 
hundred  sacks  of  flour  in  your  hands,  and  I  agree  to  sell  fifly,  and  you 
dispose  of  them  elsewhere,  have  I  not  a  right  to  maintain  trover  for 
them  ?]     If  there  were  any  specific  number  appropriated,  there  might 
be  such  a  right.     Rugg  v.  Minett  ^  shows  that  where  nothing  remains 
to  be  done  by  the  vendor,  the  property  in  the  goods  vests  in  the  ven- 
dee ;  but  not  where  there  is  any  thing  to  be  done  by  the  seller  in  order 
to  put  the  goods  in  a  deliverable  state  in  the  place  from  whence  they 
are  to  be  taken  by  the  buyer.    So  in  Busk  v.  Davis,^  where  the  plaintiff 
sold  ten  out  of  eighteen  tons  of  flax,  then  lying  in  mats  at  the  defend- 
ants' wharf,  at  so  much  per  ton,  and  gave  the  vendee  an  order  on  the 
defendants,  the  wharfingers,  to  deliver  ten  tons  to  the  vendee  or  order, 
which  the  defendants  entered  in  their  books ;  but  the  quantity  to  be 
delivered  was  to  be  ascertained  by  the  wharfingers'  weighing  it,  and  an 
allowance  for  tare  and  draft  was  to  be  made  by  the  weight ;  it  was  held 
that  the  sale  was  not  complete  to  pass  the  property,  those  acts  not  hav- 
ing been  done  by  the  wharfingers,  nor  any  delivery  made ;  and  that 
the  plaintiffs  on  the  insolvency  of  the  vendee  might  countermand  the 
delivery.   [VAtrGHAiq",  B.   What  remained  here  to  be  done  by  the  wharf- 
ingers?]    The  fifteen  sacks  were  not  selected  and  appropriated  to  the 
order  to  deliver  to  the  plaintiff.     [Baylet,  B.     If  when  the  delivery 
order  was  brought  you  had  said,  "  I  have  different  sorts  of  flour,  and  I 
must  select  which,"  then  perhaps  you  must  have  selected  before  the 
right  to  it  vested  in  the  plaintiff;  but  by  accepting  the  order  you  agree 
to  deliver  twenty  specific  sacks.]    If  any  thing  remained  to  be  done  to 
shew  the  individuality  of  the  sacks,  it  is  submitted  that  the  right  of 
property  did  not  vest.     In  Busk  v.  Davis,  Lord  EUenborough  says  ;  "  If 
some  fiu-ther  acts  were  to  be  done  in  order  to  regulate  the  identity  and 
(if  I  may  use  the  phrase)  the  individuality  of  the  thing  to  be  delivered, 
I  cannot  say  that  it  was  in  a  state  fit  for  immediate  delivery,  and  that 
the  order  to  deliver  entered  in  the  wharfingers'  books  operated  as  a 
complete  delivery.''     And  Le  Blanc,  J.,  says:  "Here  something  was 
to  be  done,  not  to  ascertain  the  price  or  quantity,  but  something  was 
to  be  done  to  ascertain  the  individuality."    It  is  submitted,  that,  unless 
there  was  some  appropriation  of  fifteen  specific  sacks  to  the'  delivery 
order  for  the  plaintiff's  use,  he  had  no  right  to  take  them,  and  no  prop- 
erty in  them  vested  in  him,  so  as  to  entitle  him  to  maintain  trover. 

LoED  Ltndhuest,  C.  B.  I  am  of  opinion  that  there  ought  not  to  be  a 
new  trial  in  this  case.  A  point  of  law  has  been  attempted  to  be  raised, 
but  the  case  was  decided  by  the  verdict  of  the  jury  on  the  facts.  The 
order  was  in  these  terms :  "  Mrs.  E.  Hill  &  Son,  please  to  deliver  to 
Mr.  Gillett  twenty  sacks  of  households."  That  order,  on  being  pre- 
sented, was  accepted,  and  accepted  generally ;  at  least  there  was  no 
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evidence  of  any  qualification  of  the  acceptance.  There  was  no  indorse- 
ment of  a  partial  acceptance,  and  it  was  filed  by  the  defendants  in  the 
way  in  which  it  was  proved  that  orders  accepted  generally  were  filed 
by  them  in  the  course  of  their  business.  That  view  of  the  case  was 
confirmed  by  the  evidence  of  the  plaintiff's  carman,  who  stated  that, 
after  leaving  the  first  order  for  twenty  sacks,  he  had  afterwards  brought 
an  order  from  the  plaintiff  "  for  five  sacks  ex  20,"  and  that  five  sacks 
were  delivered  according  to  that  order.  The  jury  were  of  opinion  that 
the  order  for  twenty  sacks  was  accepted  generally ;  and  if  that  were 
so,  it  was  an  admission  that  there  were  twenty  sacks  of  Orbell's  flour 
in  the  defendants'  possession.  The  case  has  been  argued,  however,  on 
the  ground  of  there  having  been  more  than  twenty  sacks  of  flour 
belonging  to  Orbell  in  the  defendants'  possession ;  but  there  is  no  dis- 
tinct proof  on  the  part  of  the  defendants  that  they  had  more  of  Orbell's 
flour  in  their  possession  than  those  twenty  sacks,  or  that  the  plaintiff 
knew  that  the  defendants  had  more  in  their  possession.  I  think,  there- 
fore, that  the  verdict  was  right,  and  that  trover  is  maintainable.  There 
must,  therefore,  be  no  rule. 

B.vYLEY,  B.  I  am  of  the  same  opinion.  There  is  no  doubt  that  there 
was  originally  an  order  signed  by  Orbell,  and  addressed  to  the  defend- 
ants, requesting  them  to  deliver  twenty  sacks  of  flour  to  the  plaintifi^. 
The  order  does  not  say  twenty  sacks  ex  a  greater  quantity,  to  be 
selected  by  the  defendants,  but  twenty  sacks  specifically.  The  defend- 
ants knew  what  quantity  of  flour  belonging  to  Orbell  they  had,  and 
they  might  have  indorsed  on  the  back  of  the  order  that  they  had  so 
many  only ;  and,  from  the  circumstance  of  there  being  no  indorsement 
that  they  accepted  the  oi'der  to  a  limited  extent,  and  to  a  limited  extent 
only,  I  should  have  thought  that  the  jury  would  act  upon  a  safe  prin- 
ciple in  believing  that  the  defendants  had  twenty  sacks  belonging  to 
Orbell  in  their  [lossession,  and  the  verdict  of  the  jury  therefore  appears 
to  me  con.si^teut  with  the  evidence.  It  appears  to  me,  that,  looking  at 
the  form  of  the  order,  trover  was  the  proper  form  of  action,  and  that 
the  cases  wliich  have  been  cited  do  not  apply  to  this  case.  Those 
cases  may  be  divided  into  two  classes ;  one  in  wlrich  there  has  been  a 
sale  of  goods,  and  something  remains  to  be  done  by  the  vendor,  and 
until  that  is  done  the  property  does  not  pass  to  the  vendee  so  as  to 
entitle  him  to  maintain  trover.  The  other  class  of  cases  is,  where 
there  is  a  bargain  for  a  certain  quantity  ex  a  greater  quantity,  and  there 
is  a  power  of  selection  in  the  vendor  to  deliver  which  he  thinks  fit; 
then  the  right  to  them  does  not  pass  to  the  vendee  until  the  vendor  has 
made  his  selection,  and  trover  is  not  maintainable  before  that  is  done. 
K  I  agree  to  deliver  a  certain  quantity  of  oil,  as  ten  out  of  eighteen 
tons,  no  one  can  say  which  part  of  the  whole  quantity  I  have  agreed  to 
deliver  until  a  selection  is  made.  There  is  no  individuality  until  it  has 
been  divided.     But  those  cases  do  not  apply  here.     This  was  an  order 
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to  deliver  twenty  sacks  of  flour,  not  out  of  a  greater  quantity,  but 
twenty  sacks  specifically ;  and  when  the  defendants  accept  that  order 
without  restriction,  they  admit  that  they  have  twenty  sacks,  which  they 
will  appropriate  to  that  order,  and  the  defendants  have  no  right  after- 
wards to  say  that  they  have  not  twenty  sacks  unappropriated.  The 
defendants  should  not  have  accepted  the  order  generally,  unless  they 
meant  to  be  bound  by  it ;  but  having  accepted  the  order  generally,  it 
seems  to  me  that  the  property  in  the  flour  passed  to  the  plaintifij  and 
that  the  verdict  is  right. 

YaxsghjlS,  B.  I  think  that  the  verdict  was  warranted  both  in  law 
and  in  fact.  The  action  of  trover  is  founded  upon  a  right  of  property, 
and  to  maintain  the  action  it  is  essentially  necessary  to  show  property 
in  the  plaintiff",  and  possession  and  a  conversion  by  the  defendant.  All 
those  requisites  are  in  my  opinion  complied  with  in  this  case.  Attend- 
ing to  the  facts  of  the  case,  the  delivery  order  is  taken  to  the  wharfinger 
to  see  if  the  party  giving  the  order  has  the  articles  mentioned  in  it  in 
the  wharfinger's  possession.  The  defendants  in  this  instance  attorn  as 
it  were  to  the  delivery  order,  and  admit  the  plaintiff's  right  to  call  upon 
them  to  deliver  twenty  sacks  of  flour.  Having  received  that  order,  it 
is  binding  on  them.  If  they  were  not  in  a  condition  to  comply  with 
the  order,  they  should  have  communicated  that  fact  when  the  order  was 
dehvered ;  and  if  they  had  only  five  sacks  they  should  have  limited 
their  acceptance  of  it  to  that  amount,  by  indorsing  it  on  the  order. 
Instead  of  that,  they  receive  the  order  generally,  they  file  it,  and  they 
produce  it  on  the  trial.  But  then  it  is  said  that  the  defendants  have 
not  appropriated  any  particular  fifteen  sacks  to  this  order ;  and  in  sup- 
port of  that  objection  several  cases  have  been  cited.  In  all  those  cases, 
however,  if  they  are  examined,  it  will  appear  that  it  was  held  essential 
that  certain  acts  should  be  done,  as  weighing,  &c.,  before  the  property 
vested ;  and  as  those  acts  had  not  been  done,  the  plaintiff  failed  to 
prove  an  absolute  property  in  him.  Here,  however,  the  defendants 
admitted  that  they  had  twenty  sacks  in  their  possession  (the  property 
of  Orbell),  and  they  afterwards  refused  to  deliver  fifteen  of  that  num- 
ber. Upon  the  authority  of  the  cases,  I  think-  there  is  sufficient  evi- 
dence of  property,  possession,  and  conversion,  to  warrant  the  jury  in 
finding  their  verdict  for  the  plaintiff,  and  to  sustain  this  form  of  action. 

GuKNET,  B.,  concurred.  Huk  discharged. 
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WOODLEY  AND  Anothee  v.  COVENTRY  and  Others. 
In  the  Eschequer,  April  17,  1863. 

[Reported  in  2  Hiirlstone  ^  Coltman,  164.] 

Teovek  for  246  barrels  of  flour. 

Pleas :  first,  not  guilty ;  secondly,  that  the  goods  were  not  the  plain- 
tiffs' as  alleged. 

At  the  tria,l  before  Pollock,  C.  B.,  at  the  London  sittings,  after  last 
Michaelmas  term,  the  following  facts  ajDjieared.  The  plaintiffs  and 
defendants  were  corn  factors  in  Mark  Lane,  London.  One  of  the 
defendants,  M.  Coventry,  was  the  owner  and  keejjer  of  a  corn  and 
flour  warehouse  at  Shad  Thames.  In  August,  1862,  one  Clarke,  a  dealer 
in  flour,  and  whose  business  consisted  in  buying  it  fi-om  factors  and  re- 
selling it  to  bakers  and  other  retailers  at  a  small  profit,  applied  to  the 
plaintiffs  for  advances  on  a  quantity  of  flour  which  he  had  purchased  of 
the  defendants,  and  he  delivered  to  the  plaintiffs  the  following  order :  — 

Jack's  Coffee  House,  Mark  Lane,  August  25, 1862. 
Mr.  M.  Coventry,  deliver  to  Messrs.  Woodley  &  Meadows, 

130  barrels  flour,  Columbia  Mills . 
218       ,,  ,,      Diamond      ,, 

Joseph  Claeivb. 

The  plaintiffs,  before  consenting  to  make  any  adv.ance  on  this  order, 
sent  it  to  the  warehouse  by  a  clerk,  who  made  the  inquiry  there 
whether  "  it  was  all  in  order,"  and  receiving  an  answer,  "  Yes,"  there- 
upon lodged  the  order  at  the  warehouse,  when  it  was  accepted.  The 
clerk  also  took  samples  from  the  bulk,  and  reported  what  had  passed  to 
the  plaintiffs,  who  thereupon  advanced  to  Clarke  £950  on  this  and  some 
other  flour,  for  which  Clarke  had  previously  gi^•en  them  a  delivery  order. 
The  plaintiffs  subsequently  sold  small  quantities  of  the  flour,  which 
were  delivered  by  the  warehouseman  to  the  plaintiffs'  purchasers  in 
pursuance  of  ordinary  delivery  orders  for  that  purpose.  On  the  9th  of 
September,  Clarke  was  declared  bankrupt,  and  absconded  without 
having  paid  for  the  flour,  and  the  defendants  refused  to  deliver  any 
more  of  it  to  the  plaintiffs. 

It  appeared  by  the  evidence  on  behalf  of  the  defendants,  that  on  the 
23d  of  August,  Clarke  purchased  of  them  at  their  stand  in  the  com 
market  350  barrels  of  flour,  and  received  a  sale  note,  and  the  defend- 
ants also  gave  Clarke  the  following  delivery  order : 
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Corn  Exchange,  23  |  8, 1862. 
Mr.  M.  Coventry,  20,  Shad  Thames.  '• 

130  barrels  of  flour,  Columbia  Mills,  ex  Oder. 
220      ,,        ,,      ,,      Diamond      ,,      ex  Aquila. 
All  charges  after  fourteen  days  to  be  paiil  by  buyer.     No  refusal  will  be  ac- 
cepted, unless  sufficient  reason  be  given  at  our  stand  by  11  o'clock  next  market 
day.  For  Coventry  &  Co., 

J.  M.  Hall. 
N.  B.  —  No  corn  to  be  delivered  but  to  printed  notes  from  our  house. 

This  order  was  lodged  by  Clarke  the  same  day  at  the  warehouse  of 
the  defendant,  M.  Coventry,  in  Shad  Thames,  and  Clarke's  name  was 
entered  in  the  defendants'  book  as  the  purchaser  of  that  quantity  of 
flour.  Two  barrels  of  flour  were  afterwards  delivered  by  the  defend- 
ants upon  Clarke's  order.  When  Clarke  sold  this  flour  to  the  plaintiffs 
there  were  in  the  warehouse  361  barrels  of  flour,  Columbia  Mills,  ex 
"  Oder,"  and  506  barrels  of  flour.  Diamond  Mills,  ex  "  Aquila."  The 
whole  were  in  one  warehouse,  and  there  had  been  no  separation  or 
appropriation  of  any  particular  barrels  to  Clarke.  The  usual  course  of 
business  was,  upon  the  lodgment  of  a  delivery  order,  to  make  an  entry 
of  the  names  and  quantities  in  a  book  kept  for  that  purpose,  and  to 
give  out  samples  from  the  bulk.  It  was  not  the  practice  to  set  apart  or 
appropriate  any  specific  barrels  to  any  contract  or  delivery  order ;  but 
the  usual  course  was,  when  delivery  orders  were  presented  for  actual 
delivery  of  any  quantity,  to  deliver  that  quantity  as  it  came  from  the 
bulk,  and  in  the  order  in  which  deliveries  were  required.  At  the  time 
when  Clarke  absconded  and  the  defendants  refused  to  deliver  the  flour 
to  the  plaintiffs,  there  was  a  much  larger  quantity  of  flour  in  the  ware- 
house, both  of  Columbia  Mills,  ex  "Oder,"  and  Diamond  Mills,  ex 
"Aquila,''  than  sufficient  to  answer  the  delivery  orders  lodged  by  the 
plaintiffs.  The  defendants  endeavored  to  establish  a  case  of  fraud 
and  collusion  between  the  defendants  and  Clarke,  but  failed. 

It  was  objected  on  behalf  of  the  defendants,  that,  as  there  had  been 
no  appropriation  of  any  specific  barrels  of  flour,  no  property  passed 
from  the  defendants  to  Clarke,  and  therefore  he  could  convey  no  prop- 
erty to  the  plaintiffs.  The  learned  judge  overruled  the  objection,  and 
a  verdict  was  found  for  the  plaintiffs,  with  £310  damages. 

Mee,  Serjt.,  in  the  following  term  obtained  a  rule  tiisi  for  a  new  trial 
on  the  ground  of  misdirection  in  the  judge  holding  that  the  property 
had  passed  from  the  defendants  to  Clarke,  and  from  Clarke  to  the 
plamtiffs,  although  no  specific  barrels  of  flour  had  been  set  apart  or 
otherwise  appropriated  to  the  contract  between  the  defendants  and 
Clarke ;  against  which 

iMsh  {Karslake  and  W.  B.  Meadows  with  him)  now  shewed  cause. 
This  is  not  a  question  whether,  as  between  vendor  and  vendee,  the 
property  in  the  flour  passed,  but  a  question  between  the  vendor  and  a 
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purchaser  from  ^e  vendee,  that  purchaser  having  advanced  money 
upon  it.  The  rule  that  upon  a  contract  of  sale  no  property  passes 
unless  there  has  been  a  specific  appropriation  of  the  goods,  does  not 
apply.  The  defendants,  as  warehousemen,  having  assented  to  the 
delivery  order,  and  transferred  the  flour  from  Clarke's  name  to  that  of 
the  plaintifis,  are  estopped  from  denying,  as  against  the  plaintifis,  that 
Clarke  had  a  right  to  make  such  an  order,  or  that  they  had  the  goods 
represented  by  it,  and  that  the  property  in  the  goods  passed  to  the 
plaintiffs.  In  Stonard  v.  Dunkin^  a  warehouseman,  on  receiving  an 
order  from  the  seller  of  malt  to  hold  it  on  account  of  the  purchaser, 
gave  a  written  acknowledgment  that  he  so  held  it,  and  he  was  not 
allowed  to  set  up  as  a  defence  for  not  delivering  it  to  the  purchaser, 
that  by  the  usage  of  trade  the  property  in  malt  sold  was  not  trans- 
ferred until  it  was  remeasured,  and  that,  before  the  malt  in  question 
was  remeasured,  the  seller  became  bankrupt.  There  Lord  Ellen- 
borough  said:  "Whatever  the  rule  may  be  between  buyer  and  seller,  it 
is  clear  the  defendants  cannot  say  to  the  j)laintiff",  '  The  malt  is  not 
yours,'  after  acknowledging  to  hold  it  on  his  account.  By  so  doing 
they  attorned  to  him,  and  I  should  entirely  overset  the  security  of 
mercantile  dealings,  were  I  now  to  suffer  them  to  contest  his  title." 
That  case  was  recognized  in  Hawes  «.  Watson,-  where  the  vendor  of 
some  tallow  lying  at  a  wharf  gave  a  written  order  upon  the  wharfingers 
to  weigh,  deliver,  transfer,  and  rehouse  the  same.  The  vendee  resold 
the  tallow,  and  delivered  to  the  purchaser  a  written  acknowledgment 
from  the  wharfingers  that  they  had  transferred  the  tallow  to  his 
account,  and  debited  him  with  the  charges  from  a  certain  period,  and 
it  was  held  that,  although  the  tallow  was  not  weighed,  the  wharfinger 
could  not,  after  his  acknowledgment,  deny  that  he  held  it  as  the  agent 
of  the  purchaser.     That  doctrine  was  confirmed  in  Gosling  v.  Birnie.^ 

The  court  then  called  upon 

Watkin  Williams  to  support  the  rule.  This  action  is  founded  in 
property  in  the  goods  and  not  in  contract.  It  is  conceded  by  the 
plaintiffs  that  this  being  merely  an  executory  contract  for  the  sale 
of  ^  a  certain  quantity  of  flour,  and  no  specific  flour  having  been  appro- 
priated to  it,  no  property  in  fact  passed,  and  that  the  property  still 
remained  in  the  defendants ;  the  question,  therefore,  is  now  narrowed 
to  this,  whether,  under  the  circumstances,  the  defendants  are  estopped 
from  setting  up  the  true  state  of  facts,  showing  that  the  flour  which 
was  the  subject  of  these  transactions  was  not  any  specific  flour, 
none  ever  having  been  separated  or  appropriated  from  a  larger  bulk 
to  this  contract.  As  between  the  defendants  and  Clarke,  unquestion- 
ably the  rights  of  the  parties  were  still  merely  in  contract,  as  no 
right  of  property  in  any  particular  flour  had  vested  in  him :  and  the 
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sole  question  is,  whether  the  defendants  have  so  conducted  them- 
selves in  their  dealings  with  the  plaintifTs,  or  have  said  or  done  any 
thing  to  estop  them  from  relying  upon  the  real  facts,  so  far  as  they  afford 
a  defence  to  this  action.  No  doubt  the  defendants  are  estopped  from 
setting  up  any  facts  inconsistent  with  what  they  led  the  plaintiffs  to 
beheve  the  facts  really  were.  That  is  the  true  nature  of  estoppel ; 
but  beyond  that  the  defendants  are  not  estopped.  The  class  of  cases 
refeiTed  to,  of  which  there  are  a  large  number,  do  not  apply  to  the 
present  case  at  all.  The  conditions  precedent  to  the  passing  of  the 
property  in  goods  from  a  vendor  to  a  purchaser  are  divisible  into  two 
distinct  classes.  First,  there  is  the  necessary  condition,  that  the  goods 
in  which  the  property  is  to  pass  shall  be  specific  and  individual. 
Secondly,  there  is  the  class  of  cases  where  the  goods  are  specific,  but 
by  the  teims  of  the  dealing  something  has  to  be  done,  or  is  to  happen, 
before  the  property  vests  in  the  purchaser.  Now,  in  the  latter  class  of 
cases,  a  warehouseman,  who  accepts  and  acknowledges  a  delivery  order 
coming  from  the  original  vendor,  is  estopped  from  disputing  the  non- 
performance of  any  of  the  conditions  upon  which  a  delivery  of  the 
specific  goods  is  to  take  place,  as  it  would  be  inconsistent  with  his 
acceptance,  of  an  order  for  delivery ;  so  also,  no  doubt,  he  would  be 
estopped,  as  indeed  in  all  cases,  from  disputing  that  he  had  any  goods 
applicable  to  the  delivery  order.  All  the  cases  referred  to  belong  to 
this  class;  but  the  present  case  belongs  to  the  former  class,  and  there 
is  no  authority  to  be  found  which  decides  that  the  mere  acknowledg- 
ment of  a  delivery  order  does  away  with  the  necessity  for  the  perform- 
ance of  that  condition  precedent  to  the  passing  of  the  property  which 
consists  in  the  goods  being  specific  and  identified,  which  depends  not 
on  the  mere  agreement  of  the  parties,  but  upon  the  reason  and  neces- 
sity of  the  thing.  The  defendants  have  not  said  or  done  any  thing 
inconsistent  with  the  facts  they  set  up  and  rely  upon.  They  never 
represented  that  the  goods  were  specifically  appropriated,  or  that  any 
particular  goods  belonged  to  Clarke.  They  were  asked  whether  the 
delivery  order  was  in  order,  and  they  said,  "  Yes,"  and  they  do  not  now 
seek  to  dispute  that  fact.  If  there  had  not  been  sufficient  goods  to 
satisfy  the  order,  they  would,  no  doubt,  have  been  estopped  from  setting 
that  up,  as  it  would  not  be  consistent  with  what  they  had  previously 
stated;  but  it  is  not  inconsistent  with  the  delivery  order  being  right, 
that  the  goods  should  be  part  of  an  entire  bulk,  and  not  specifically 
appropriated  to  the  contract  or  the  order.  The  legal  consequence  of 
this  latter  circumstance  is  another  matter ;  and  it  no  doubt  happens 
that  it  has  the  effect  of  showing  that  the  plaintiffs  have  no  rights  or 
remedies  founded  upon  property  in  the  goods,  and  have  only  the  con- 
tract to  resort  to ;  and  the  question,  therefore,  in  one  form  comes  to 
this,  whether  the  plaintiffs  have  any  rights  founded  in  property,  or 
whether  their  rights  are  merely  in  contract.     [Beamwell,  B.    What 
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remedy  do  you  say  the  plaintiifs  could  have  adopted?]  The  plaintiffs 
had  a  right  to  avail  themselves  of  the  contract  between  the  defendants 
and  Clarke,  the  benefit  of  which  had  been  transferred  to  them,  and 
they  might  have  sued  in  Clarke's  name,  and  to  such  an  action  the  de- 
fendants had  a  gooil  defence.  As  to  the  merits  of  the  case,  the  sole 
question  is.  Who  is  to  suffer  for  Clai-ke's  fraud  ?  If  the  plaintiffs  can 
enforce  a  right  of  property  in  the  goods  the  defendants  must  suffer, 
but  if  the  transaction  still  remains  in  contract  the  plaintiffs  will  lose 
their  money.  Hardship  ought  really  to  be  out  of  the  question,  and 
the  matter  is  one  of  pure  law.  Xow  the  estoppel  can  only  be  as  to 
facts,  and  what  have  the  defendants  done  or  said  to  esto])  them  from 
showing  that  the  goods  to  which  this  deli\ery  order  related,  form  an 
undivided  part  of  a  larger  bulk?  They  do  not  want  to  dispute  that 
there  were  goods  applicable  to  this  contract  and  delivery  order;  they 
only  say  that  the  goods  are  not  specific,  but  an  undivided  part  of  a 
largei-  bulk.  Suppose  in  the  present  instance  the  fact  of  no  property 
in  the  goods  having  passed  to  the  plaintiffs  had  been  attended  with  no 
substantial  consequences  to  them,  and  that  whilst  they  were  deprived 
merely  of  this  form  of  remedy  by  action  of  trover,  the  remedy  on  the 
contract  had  been  equally  available  and  had  not  been  impaired  by  the 
conduct  of  their  vendor,  Clarke ;  could  it  have  been  contended  for  a 
moment  that  the  defendants  were  estopped  from  showing  the  facts  now 
sought  to  be  set  up  ?  The  particular  bearing  or  effect  of  a  fixct  upon 
the  legal  rights  of  parties  is  not  the  true  test  whether  a  party  by  his 
conduct  is  estojjped  from  setting  up  the  truth  as  to  that  fact.  Further, 
if  there  is  an  estoppel,  it  must  be  mutual ;  and  suppose  there  had  been 
a  fire  at  the  warehouse,  and  half  the  flour  had  been  burned,  could  the 
defendants  have  cast  the  loss,  or  any  part  of  it,  on  the  plaintiffs? 
[PoLLOi'K,  C.  B.  It  was  the  defendants'  duty  to  have  appropriated 
348  barrels  of  flour  to  the  order  when  they  accepted  it,  and  it  is  their 
own  fault  if  they  are  in  such  a  difficulty.]  The  defendants  were  guilty 
of  no  defoult  or  neglect ;  and  e\-ery  thing  was  done  in  the  usual  and 
ordinary  course,  ami  that  makes  the  point  as  to  the  estoppel  the  more 
clear.  The  usual  course  was  not  to  appropriate  from  the  bulk  until 
actual  delivery,  so  that  when  the  deli^  cry  order  was  lodged,  and  the 
plaintiffs  wore  told  that  it  A\'as  right,  there  was  nothing  at  all,  according 
to  the  usual  course  of  business,  to  justify  the  plaintiffs  in  coming  to  the 
conclusion  that  it  meant  that  any  particular  flour  had  been  transferred 
to  Clarke,  or  to  themselves.  Here  the  defendants  seek  to  set  up  facts 
in  no  way  inconsistent  with  any  thing  they  have  said  or  done,  or  induced 
the  j)Iaintiffs  to  believe  in.  It  is  no  ground  for  the  estoppel  that  the 
facts  relied  on  by  the  defendants  would  have  the  legal  effect  of  pre- 
venting the  plaintiffs  from  resorting  to  one  description  of  rights  and 
remedies. 

Maetin,  B.    I  am  of  opinion  that  the  rule  ought  to  be  discharged. 
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The  question  depends  on  the  real  nature  of  the  transaction  as  between 
the  plaintiffs  and  the  defendants.  I  think,  upon  the  authority  of  Hawes  v. 
Watson,^  that  the  question  is  not  whether  Clarke  was  the  owner  of  the 
flour,  hut  whether,  as  between  the  plaintiffs  and  the  defendants,  the 
latter  must  not  be  taken  to  have  assented  that  there  were  348  barrels 
of  flour  at  theu' warehouse  deliverable  to  the  plaintiffs'  order;  and  if 
so,  the  property  attached  in  the  sense  that  the  defendants  are  pre- 
cluded in  a  court  of  law  from  denying  that  they  held  that  number  of 
barrels  on  the  plaintiffs'  account.  In  strictness,  the  question  whether 
the  defendants  assented  is  one  of  fact  for  the  jury,  but  I  am  satisfied 
the  jury  would  have  found  that  such  was  the  real  nature  of  the  trans- 
action. 

Beamwell,  B.  I  aijL  also  of  opinion  that  the  rule  ought  to  be  dis- 
charged. I  think  the  case  is  precluded  by  authority,  and  I  also  think 
that  convenience  and  godd  sense  lean  in  the  same  direction.  I  doubt 
whether  any  question  could  have  been  properly  left  to  the  jury.  It 
seems  to  me  that  my  lord  would  have  had  to  say  to  them,  "  If  you 
find  that  Clarke,  having  some  flour  to  dispose  of,  assumed  to  deal  with 
348  barrels,  and  the  defendants  recognized  his  act,  and  admitted  that 
they  held  that  quantity  of  flour  for  him,  the  plaintiffs  are  entitled  to 
recover."  That,  however,  would  not  have  been  leaving  to  them  any 
question,  but  only  what  was  the  fact.  Mr.  Williams  says  that  the 
effect  of  the  transaction  is  not  that  which  I  have  suggested,  but  merely 
to  give  Clarke  a  right  to  demand  the  delivery  of  a  certain  number  of 
barrels  of  flour,  and  which  right  he  transferred  to  the  plaintiffs.  But 
that  is  not  so.  When  the  delivery  order  was  presented  to  the  defend- 
ants, they  might  have  said,  "  We  will  not  accept  this  order,  for  there 
are  not  348  barrels  of  flour  in  our  warehouse  of  which  Clarke  has  a 
right  to  dispose.  There  is  a  much  larger  quantity  in  the  warehouse, 
out  of  which  Clarke  has  a  right  to  348  when  selected  and  appropriated 
to  him,  but,  until  that  is  done,  he  has  no  right  to  any,  for  they  are  not 
his."  But,  instead  of  saying  that,  the  defendants  in  effect  say,  "  We 
recognize  a  right  in  Clarke  to  dispose  of  848  barrels,"  which  could  only 
be  upon  the  supposition  that  the  property  in  848  barrels  had  passed  to 
him.  That  being  the  effect  of  the  transaction,  there  was  no  question 
to  leave  to  the  jury.  Mr.  Williams  has  also  suggested  that  we  ought 
not  only  to  look  at  the  result  of  the  evidence,  but  also  consider  what 
would  have  been  the  position  of  the  parties  if  the  flour  had  been 
burnt.  Perhaps,  in  that  case,  the  defendants  would  have  had  to  bear 
the  loss,  because  there  was  no  appropriation  of  the  flour ;  but  it  is 
unnecessary  to  consider  whether  or  no  they  would  have  been  entitled 
to  be  paid  for  it.  It  frequently  happens  that  a  person  by  making  an 
acknowledgment  precludes  himself  from  setting  up  something  favor- 
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able  to  him ;  and  the  only  observation  that  arises  is,  that  people  should 
be  more  cautious.  Then  Mr.  Williams  says  that  the  defendants  are 
not  to  blame.  I  do  not  say  they  are,  because  persons  are  not  to  blame 
for-not  making  provision  against  what  may  be  called  an  abnormal  con- 
dition of  things,  that  is  to  say,  insolvency  or  fraud.  Therefore  no  one 
can  blame  the  defendants  because  they  did  not  reject  the  order. 
While,  however,  in  one  sense  they  were  not  in  fault,  in  another  sense 
they  were,  for  by  recognizing  the  order  they  placed  themselves  in  the 
difficulty  which  has  been  suggested  of  having  no  remedy  against  the 
plaintiffs  if  the  goods  were  burnt,  and  nevertheless  being  liable  in  this 
action.  Seeing,  therefore,  that  the  case  is  concluded  by  authority,  and 
that  no  question  could  have  been  left  to  the  jury  unless  it  were  one 
which  they  must  inevitably  have  found  in  favor  of  the  plaintiffs,  viz., 
whether  the  effect  of  the  transaction  was  that  the  defendant  recognized 
the  right  of  Clarke  to  dispose  of  348  barrels  of  flour,  I  think  the  rule 
ought  to  be  discharged. 

Pollock,  C.  B.  I  entirely  agree  with  the  rest  of  the  court  that  the 
rule  ought  to  be  discharged.  At  the  trial  it  was  never  suggested  that 
any  question  ought  to  be  left  to  the  jury.  In  the  course  of  the  reply 
of  the  plaintiffs'  counsel,  the  jury  took  the  matter  into  their  own  hands, 
and  said  that  they  were  perfectly  satisfied,  upon  the  facts  proved,  that 
the  plaintiffs  were  entitled  to  recover.  The  real  question  was  whether 
the  defendants  had  so  conducted  themselves  that  the  plaintiffs  had  a 
right  to  say,  "  We  call  upon  you  to  deliver  to  us  the  flour  which  you 
say  you  held  on  our  behalf"  The  question  whether  the  property 
passed,  as  between  vendor  and  vendee,  never  arose :  the  only  question 
was  whether  the  defendants  had  acknowledged  that  they  held  the  flour 
on  behalf  of  the  plaintiffs,  for,  if  so,  according  to  law  and  justice,  they 
were  bound  to  deliver  it  or  pay  the  damages. 

Hide  discharged. 


KNIGHTS  V.  WIFFEN. 

In  the  Queen's  Bench,  June  18, 1870. 

[Reporied  in  Law  Reports,  5  Queen's  Bench,  660.] 

Declaration  for  conversion  of  sixty  quarters  of  barley  of  the 
plaintiff. 

Pleas :  1.  Not  guilty.  2.  That  the  barley  was  not  the  property  of 
the  plaintiff. 

Issue  thereon. 

At  the  trial  before  Keating,  J.,  at  the  Surrey  Spring  Assizes,  it  ap- 
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peared  that  the  defendant,  a  corn-merchant,  had  a  large  quantity  of 
barley,  in  sacks,  lying  in  his  granary,  which  adjoined  the  Stanstead 
Station  of  the  Great  Eastern  Railway.  He  sold  eighty  quarters  of 
this  barley  to  one  Maris,  but  no  particular  sacks  were  appropriated  to 
the  purchaser.  While  the  barley  remained  in  the  defendant's  granai\y, 
subject  to  the  orders  of  Maris,  the  latter  sold  sixty  quarters  of  it  to 
the  plaintiff,  who  paid  him  for  them,  and  received  from  him  the  follow- 
ing deUvery  order  addressed,  as  was  usual  in  similar  transactions,  to  the 

Station-master,  Stanstead :  — 

Sir,  —  Deliver  Mr.  T.  Knights  sixty  quarters  of  barley  to  my  order. 

K.  W.  Makis,  Jr. 
June  27, 1868. 

Underneath  was  written,  — 

Thomas  Knights,  Jr., 

Hemingford  Gray,  near  St.  Ives, 

Huntingdonshire. 

The  plaintiff  sent  this  document  to  the  station-master,  and  wrote  with 
it:  — 

Sir,  —  I  enclose  Mr.  R.  W.  Maris  Jr.'s  transfer  of  sixty  quarters  of  barley 
to  my  account.  Please  confirm  this  transfer,  and  send  me  a  sample,  and  say  what 
weight  is  in  due  course. 

On  receipt  of  this  letter  and  the  delivery  order,  the  station-master 
showed  them  both  to  the  defendant,  who  said,  "  All  right ;  when  you 
get  the  forwarding  note  I  will  put  the  barley  on  the  line."  Samples 
were  afterwards  given  to  the  station-master,  which  were  sent  by  him 
to  the  plaintiff.  Three  sacks  were  weighed.  The  plaintiff  ultimately 
gave  an  order,  or  forwarding  note,  to  the  station-master,  for  the  sixty 
quarters  of  barley  to  be  sent  to  Cambridge,  which  he  presented  to  the 
defendant,  but  Maris  had  then  become  bankrupt,  and  the  defendant,  as 
unpaid  vendor,  refused  to  part  with  the  barley. 

The  learned  judge  directed  a  verdict  for  the  defendant,  giving  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  £53  18s.  Id.,  the  amount 
claimed. 

A  rule  was  obtained  pursuant  to  the  leave  reserved,  on  the  ground 
that  there  was  evidence  which  ought  to  have  been  submitted  to  the 
jury  to  prove  that  the  defendant  had  accepted  and  agreed  to  act  upon 
the  delivery  order  of  the  vendee  (Maris),  and  thus  passed  the  property 
in  the  sixty  sacks  of  barley ;  or  for  a  new  trial  on  the  ground  that  the 
judge  ought  to  have  directed  a  verdict  for  the  plaintiff  for  three  sacks 
at  least. 

Wood  Hill  {Day  with  him)  showed  cause.  There  was  no  appro- 
priation of  the  barley  so  as  to  pass  the  property,  nor  was  there  any 
thing  done  by  the  defendant  to  estop  him  from  denying  that  the  prop- 
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erty  had  passed.  [Lush,  J.  The  rule  in  Pickard  v.  Sears  ^  applies.] 
This  case  does  not  come  within  the  rule ;  there  was  nothing  here  to 
estop  the  defendant.  Woodley  v.  Coventry  ^  will -be  relied  on  by 
the  other  side  ;  the  argument  for  the  plaintiffs  in  that  case  was  that  the 
statement  of  the  warehouseman  that  "all  was  right"  estopped  the 
defendants,  "  for  the  plaintiffs  paid  their  money  on  the  faith  of  that 
statement."  And  all  the  cases  cited  in  support  of  that  argument  are 
cases  where  money  had  been  paid  on  the  faith  of  the  statement  set  up 
as  an  estoppel ;  and  in  Biddle  v.  Bond,''  Blackburn,  J.,  delivering  the 
judgment  of  the  court,  thus  refers  to  those  cases :  "  Several  cases 
were  cited  on  the  argument  at  the  bar,  and  more  might  have  been 
cited,  such  as  Stonard  v.  Dunkin,*  Gosling  v.  Birnie,^  and  Hawes  v. 
Watson,*  in  which  a  bailee,  who,  by  attorning  to  a  purchaser  of  the 
goods,  has,  in  effect,  represented  to  him  that  the  property  has  passed 
to  him  (though  such  was  not  the  fact),  and  has  thereby  induced  him 
to  alter  his  position,  and  pay  the  price  to  his  vendor,  has  been  held 
estopped  from  denying  the  property  of  the  person  to  whom  he  has 
thus  attorned,  by  setting  up  a  title  in  a  third  person  inconsistent  with 
the  representation  on  which  he  had  induced  the  plaintiff  to  act.  We 
in  no  way  question  that  those  cases  were  rightly  decided."  Here  the 
purchase-money  had  been  paid  by  the  plaintiff  before  the  statement 
was  made.  The  distinction  between  Gillett  v.  Hill'  and  the  present 
case  is,  that  that  was  the  case  of  a  wharfinger  with  goods  in  his  pos- 
session widch  were  not  his  own  property,  receiving  without  remark  a 
delivery  order  respecting  those  goods  from  the  purchaser ;  and  the  jury 
found  that  there  had  been  an  acceptance  of  the  delivery  order  for  the 
full  quantity  of  goods  mentioned  therein  ;  and  Lord  Lyndhurst,  C.  B., 
says:  *  "The  case  has  been  argued  on  the  ground  of  there  having  been 
more  than  twenty  sacks  of  flour  belonging  to  Orbell,"  the  vendor,  "in 
the  defendant's  possession ;  but  there  is  no  distinct  jjroof  on  the  part 
of  the  defendants  that  they  had  more  of  OrbelFs  flour  in  their  posses- 
sion than  those  twenty  sacks,  or  that  the  plaintiff  knew  that  the 
defendants  had  more  in  their  possession.  I  think,  therefore,  that  the 
verdict  was  right,  and  that  trover  is  maintain.nble."  The  fact  wanting 
in  that  case  is  supplied  in  the  present  case.  The  forwarding  order  was 
not  sent  for  some  days.  It  cannot  be  said  that  possession  had  passed 
here.     [Blackbukn,  J.,  referred  to  Farina  v.  Home.^] 

Ingham  (with  him  Parry,  Serjt.,  and  Kemp)  in  support  of  the  rule. 
The  defendant  is  estopped  from  saying  the  property  did  not  pass.  "  The 
general  rule  of  law  is,  that  whatever  a  man's  real  intention  niaj^  be,  if  he 
manifests  an  intention  to  another  party,  so  as  to  induce  the  latter  to  act 

1  6  Ad.  &  E.  469.  2  2  H.  &  C.  164;  32  L.  J.  (Ex.)  185. 
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upon  it,  he  will  be  estopped  from  denying  that  the  intention  as  mani- 
fested was  his  real  intention."  Benjamin  on  Sale,  p.  39.  Here  the  sta- 
tion-master, being  constituted  the  plaintiff's  agent,  went  to  the  defendant 
and  said,  in  effect,  "  Do  you  hold  sixty  sacks  of  barley,  the  property  of 
the  plaintiff? "  His  reply  amounted  to  this :  "  I  do  hold  them,  and 
will  deal  with  them  as  you  wish."  Woodley  v.  Coventry  Ms  in  point. 
There  defendants,  corn-factors,  sold.  350  barrels  of  flour  to  C,  and  gave 
him  a  delivery  order  on  the  defendants.  C.  gave  the  order  to  the 
plaintiffs,  who  sent  it  to  the  defendants'  warehouse,  where  the  flour 
remained.  The  warehouseman  said,  "  It  is  all  right,"  and  gave  samples 
of  the  flour,  and  the  plaintiffs  thereupon  advanced  money  to  0.  In 
point  of  fact,  no  appropriation  had  been  made  of  350  barrels  from  a 
larger  number  in  the  defendants'  warehouse.  C.  became  bankrupt,  and 
the  price  remained  unpaid  to  the  defendants.  The  plaintiffs  having 
brought  trover  for  the  flour,  it  was  held  that  the  defendants  were 
estopped  by  their  conduct  from  saying  that  the  property  in  the  flour 
did  not  pass  to  the  plaintiffs.  So  here  the  plaintiff,  although  he  had 
already  paid  for  the  barley,  altered  his  position  in  consequence  of  the 
defendant's  statement,  for  he  allowed  the  goods  to  remain ;  and  the 
defendant  did  not  say,  "  When  you  get  the  delivery  order  I  will  hold 
for  you,"  but,  "  When  you  get  a  forwarding  note,  I,  acting  as  your 
agent,  will  do  whatever  you  require  about  the  goods.'' 

Blackbuen,  J.  I  think  that  the  plaintiff  is  entitled  to  the  verdict, 
and  the  rule  should  be  made  absolute  to  enter  a  verdict  for  him.  I 
will  state  shortly  what  I  consider  to  be  the  facts  upon  which  the  case 
seems  to  turn.  The  defendant  Wiffen  had  in  his  own  warehouse  a 
large  quantity  of  barley,  and  he  sold  to  Maris  eighty  quarters,  which,  on 
the  contract  between  him  and  Maris,  remained  in  his  possession  as 
unpaid  vendor.  No  particular  sacks  of  the  barley  were  appropriated 
as  between  Maris  and  Wiffen ;  but  at  the  time  the  contract  was  made 
Maiis  had  a  right  to  have  eighty  quarters  out  of  that  barley  appropri- 
ated to  him ;  and  at  the  same  time  Wiffen,  as  the  unpaid  vendor,  had 
a  right  to  insist  on  payment  of  the  price  before  any  part  of  the  grain 
was  given  up.  Maris  afterwards  entered  into  a  contract  with  the  plain- 
tifl^  Knights,  by  which  he  sold  him  sixty  sacks  of  the  barley,  and 
Knights  paid  him  for  them.  A  document  was  given  by  Maris  to 
Knights  in  the  shape  of  a  delivery  order  addressed  to  a  station-master 
of  the.  Great  Eastern  Eailway,  instructing  him  to  deliver  to  Knights' 
order  sixty  quarters  of  barley  on  his  Maris'  account.  Knights  for- 
warded it  to  the  station-master,  enclosed  in  a  letter  authorizing  t^ie 
station-master  to  hold  for  him.  The  station-master  went  to  Wiffen, 
and  showed  him  the  delivery  order  and  letter,  and  Wiffen  said,  "All 
right ;  when  you  receive  the  forwarding  note,  I  will  place  the  barley  on 
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the  line."     What  does  that  mean?    It  amounts  to  this,  that  Maris 
having  given  the  order  to  enable  Knights  to  obtain  the  barley,  Wiffen 
recognized   Knights   as   the  person  entitled  to  the  possession  of  it. 
Knights  had  handed  the  delivery  order  to  the  station-master,  and 
Wiflfen,  when  the  document  was  shown  to  him,  said,  in  effect,  "  It  is 
quite  right ;  I  have  sixty  quarters  of  barley  to  Maris's  order ;  I  will  hold 
it  for  you ;  and  when  the  forwarding-note  comes  I  will  put  it  on  the 
railway  for  you."     Upon  that  statement  Knights  rested  assured,  and 
Wiffen,  by  accepting  the  transfer  which  had  been  informally  addressed 
to  the  station-master,  bound  himself  to  Knights.     The  latter  accord- 
ingly, when  lie  did  not  get  the  goods,  brought  an  action  of  trover 
against  Wiffen,  saying,  as  it  were,  "  You  said  that  you  had  the  sixty 
quarters  of  barley,  and  that  you  would  hold  the  goods  for  me.     You 
cannot  refuse  to  deUver  to  me ;  if  you  do  refuse  it  will  be  a  conver- 
sion."    And  Wiffen  now  says,  "  It  is  all  true,  but  I  do  refuse  to  deliver 
the  barley.    Granted  that  I  previously  said  I  would  hold  sixty  quarters 
of  barley  for  you,  yet  I  had  none  to  hold  for  you.     I  had  no  quarters 
belonging  to  Maris,  for  I  never  severed  them  fi'om  the  bulk,  and  I  am 
entitled  to  hold  the  whole  quantity  as  against  Maris,  until  I  am  paid 
the  full  price."     N"o  doubt  the  law  is  that  until  an  appropriation  from 
a  bulk  is  made,  so  that  the  vendor  has  said  what  portion  belongs  to 
him,  and  what  portion  belongs  to  the  buyer,  the  goods  remain  in 
solido,  and  no  property  passes.     But  can  Wiffen  here  be  permitted  to 
say,  "  I  never  set  aside  any  quarters  "  ?     As  to  that,  Woodley  v.  Coven- 
try ^  is  very  nmch  in  point ;  with  this  difference   only,  that  there  the 
plaintiff  acted  on  the  statement  of  the  warehouseman,  and  altered  his 
position  by  paying  the  vendee  a  part  of  the  price,  and  so  the  doctrine 
of  estoppel  applied  ;  which  doctrine  is  that  where  one  states  a  thing  to 
another,  ^\ith  a  view  to  the  other  altering  his  position,  or  knowing  that, 
as  a  reasonable  man,  he  will  alter  his  position,  then  the  person  to  whom 
the  statement  is  made  is  entitled  to  hold  the  other  bound,  and  the 
matter  is  regulated  by  the  state  of  facts  imported  by  the  statement. 
Woodley  had  altered  his  position  Ijy  paying  part  of  the  price,  but 
Coventry  did  not  know  of  it.     In  Stonard  v.  Dunkin^  it  is  patent  that 
the  defendant  knew  the  money  was  paid.     In  Hawes  v.  Watson "  it 
appears  that  payment  had  been  made,  but  the  defendant  did  not  know 
of  it,  although,  as  a  reasonable  man,  he  might  have  known  it  was  Ukely. 
But  in  neither  of  those  eases  did  the  defendants  know  that  money  was 
going  to  be  paid.     In  the  present  case  the  money  had  been  paid  before 
the  presentation  of  the  delivery  order ;  but  I  think,  nevertheless,  that 
the  position  of  the  plaintiff"  was  altered  through  the  defendant's  con- 
duct.    The  defendant  knew  that,  when  he  assented  to  the  deUvery 
order,  the  plaintiff,  as  a  reasonable  man,  would  rest  satisfied.    If  the 
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plaintiff  had  been  met  by  a  refusal  on  the  part  of  the  defendant,  he 
could  have  gone  to  Maris,  and  have  demanded  back  his  money,  very 
likely  he  might  not  have  derived  much  benefit  if  he  had  done  so ;  but 
he  had  a  right  to  do  it.  The  plaintiff  did  rest  satisfied  in  the  belief,  as 
a  reasonable  man,  that  the  property  had  been  passed  to  him.  If  once 
the  fact  is  established  that  the  plaintiff's  position  is  altered  by  relying  ' 
on  the  statement  and  taking  no  steps  further,  the  case  becomes  identi- 
cal with  Woodley  v.  Coventry,^  and  Hawes  v.  Watson.^  It  is  to  be 
observed,  moreover,  that  the  judgment  of  the  court  in  Woodley  v. 
Coventry '  did  not  rest  on  the  fact  of  the  payment  of  the  price.  It  will 
be  noticed  there  that,  although  the  fact  did  exist  of  payment  of  price, 
Martin,  I?.,  seems  to  found  his  decision  on  the  assenting  to  hold,  and  the 
fact  that  when  that  assent  was  communicated  to  the  plaintiffs,  they 
altered  their  position.  In  Gillett  v.  Hill '  there  was  no  payment  of  the 
price,  and  the  Court  of  Exchequer  gave  judgment  against  the  wharfin- 
gers, on  the  ground  that  they  were  estopped  from  denying  the  facts, 
after  the  other  party  had  altered  his  position,  relying  on  their  conduct 
when  the  delivery  order  was  presented.  In  the  present  case  the  plain- 
tiif  altered  his  position,  relying  on  the  defendant's  conduct  when  the 
delivery  order  was  presented.  The  plaintiff  may  well  say,  "  I  abstained 
from  active  measures  in  consequence  of  your  statement,  and  I  am  enti- 
tled to  hold  you  precluded  from  denying  that  what  you  stated  was  true." 
Melloe,  J.  I  am  entirely  of  the  same  opinion.  Lord  Ellenborough 
says  in  Stonard  v.  Dunkin,*  "  Whatever  the  rule  may  be  between  buyer 
and  seller,  it  is  clear  the  defendants  cannot  say  to  the  plaintiff,  '  The 
malt  is  not  yours,'  after  acknowledging  to  hold  it  to  his  account.  By  so 
doing,  they  attorned  to  him ;  and  I  should  entirely  overset  the  security 
of  mercantile  dealings  were  I  now  to  suffer  them  to  contest  the  title." 
I  think  the  question  is  concluded  by  this  and  all  the  authorities,  and 
the  doctrine  of  estoppel,  when  generally  applied  to  cases  of  this  kind, 
is  certainly  very  useful.  The  foundation  of  that  doctrine  is  clearly 
stated  in  my  brother  Blackburn's  book  on  Sale,  p.  162,  and  I  am  not 
aware  that  any  of  the  cases  he  cites  and  comments  on  in  support  of  his 
reasoning  have  been  ever  overruled,  qualified,  or  questioned.  He  says, 
"This  is  a  rule,  which,  within  the  limits  applied  by  law,  is  of  great 
equity ;  for  when  parties  have  agreed  to  act  upon  an  assumed  state  of 
facts,  their  rights  between  themselves  are  justly  made  to  depend  on 
the  conventional  state  of  facts,  and  not  on  the  truth.  The  reason  of 
the  rule  ceases  at  once  when  a  stranger  to  the  arrangement  seeks  to 
avail  himself  of  the  statements  which  were  not  made  as  a  basis  for  him 
to  act  upon.  They  are  for  a  stranger  evidence  against  the  party  mak- 
ing the  statement,  but  no  more  than  evidence  which  may  be  rebutted; 
between  the  parties  they  form  an  estoppel  in  law." 
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Lush,  J.  I  also  think  that  the  plaintiff  is  entitled  to  judgment  on 
this  short  and  iDteUigible  gronnd,  supported  by  sound  reason  and  by 
all  the  authorities,  that  the  defendant,  by  what  he  said  to  the  station- 
master,  assented  to  the  transfer,  and  induced  the  plaintiff  to  believe 
that  he  would  hold  the  barley  to  his  order.  By  so  doing  he  altered  the 
position  of  the  plaintiff  towards  Maris.  The  plaintiff  might,  on  a 
refusal  by  the  defendant  to  hold  for  him,  have  apphed  to  Maris,  and  he 
was  deprived  of  the  information  which  would  have  caused  him  to  have 
done  so.  The  defendant  is  therefore  precluded  from  denying  what  he 
said.  There  is  no  distinction  whatever  between  this  case  and  Woodley 
V.  Coventry,^  in  principle.  There  the  party  actually  paid  the  money, 
here  the  plaintiff  had  already  paid  the  money  first ;  but  if  his  order 
had  been  rejected  he  might  have  required  his  money  back. 

Bide  absolvte  to  enter  a  verdict  for  the  plaintiff . 


CROFOOT  V.  BENNETT. 
New  York  Court  of  Appeals,  May  Term,  1849. 

yReported  in  2  Comstock,  258.] 

Sylvester  Ceofoot  sued  Bennett  in  the  Supreme  Court  in  tres- 
pass for  taking  a  quantity  of  brick.  On  the  trial  before  Willard,  J., 
at  the  Washington  circuit  in  1847,  it  appeared  that  Horace  Crofoot,  on 
the  2d  of  September,  1846,  in  consideration  of  a  previous  indebtedness  to 
and  a  new  advance  by  the  defendant,  transferred  to  him  by  writing  all 
the  brick  in  two  kilns  previously  burnt  in  Crofoot's  yard,  supposed  to 
be  45,000,  and  43,000  to  be  taken  out  of  a  new  kihi  which  he  was  then 
putting  up.  It  was  stated  in  the  writing  that  the  defendant  had  paid 
for  the  brick,  and  that  they  were  to  be  good  merchantable  brick.  On 
the  next  day  the  defendant  went  to  the  yard  for  the  purpose  of  having 
all  the  brick  delivered  to  him,  and  on  that  occasion  the  brick  already 
burnt,  as  well  as  those  unburnt,  were  pointed  out  to  the  defendant  by 
Horace  Crofoot,  and  the  defendant  took  possession  of  the  premises 
where  the  brick  were  and  gave  directions  about  them ;  but  none  of 
those  in  the  unburnt  kiln  were  counted  out  or  marked,  or  set  apart 
from  the  residue.  Horace  Crofoot  agreed  with  the  defendant  to  burn 
the  unfinished  kiln,  which  he  accordingly  did.  On  the  6th  of  October 
following  Horace  Crofoot  executed  to  the  jjlaintiff,  who  was  his  brother, 
a  bill  of  sale  of  all  the  bricks  in  such  new  kiln.     On  the  8th  of  the  same 
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month  the  defendant  opened  the  kiln  and  took  therefrom  and  carried 
away  the  quantity  which  had  been  purchased  by  him  out  of  that  kiln 
and  for  that  taking  the  plaintiff  brought  this  action.  Justice  Willard 
held  that  these  facts  made  out  a  good  delivery  to  the  defendant  on  the 
2d  and  3d  days  of  September,  of  the  bricks  in  question ;  that  as  against 
him  the  plaintiff  had  no  title,  and  that  the  defence  was  made  out.  The 
defendant  had  a  verdict,  which  the  Supreme  Court  refused  to  set  aside 
on  bill  of  exceptions,  and  the  plaintiff,  after  judgment  in  the  defendant's 
favor,  appealed  to  this  court. 

A.  T.  Wilson,  for  appellant. 

J.  Parry,  for  respondent. 

Strong,  J.  It  i^  said  in  the  opinion  of  the  Supreme  Court,  that  the 
title  to  the  unburnt  bricks  passed  to  the  defendant  on  the  3d  of  Sep- 
tember, before  they  had  been  separated  from  the  mass  in  the  new  kiln, 
or  burnt.  In  this  I  think  they  were  wrong.  Chancellor  Kent  says 
that  when  the  goods  sold  are  mingled  with  others,  they  must  be  as- 
certained, designated,  and  separated  from  the  mass,  before  the  property 
can  pass.  It  is  a  fundamental  principle  pervading  everywhere  the 
doctrine  of  sales  of  chattels,  that  if  goods  be  sold  while  mingled  with 
others,  by  number,  weight,  or  measure,  the  sale  is  incomplete,  and  the 
title  continues  with  the  seller,  until  the  bargained  property  be  sep- 
arated and  identified.  2  Kent's  Com.  496.  These  rules  are  fully 
supported  by  the  authorities  cited  by  the  chancellor.  The  reason  is, 
that  the  sale  cannot  apply  to  any  article  until  it  is  clearly  designated, 
and  its  identity  thus  ascertained.  In  the  case  under  consideration,  it 
could  not  be  said  with  certainty  that  any  particular  brick  belonged  to 
the  defendant  until  they  had  been  separated  from  the  mass.  If  some 
of  those  in  an  unfinished  state  had  been  spoiled  in  the  burning,  or  had 
been  stolen,  they  could  not  have  been  considered  as  the  property  of 
the  defendant,  and  the  loss  would  not  have  fallen  upon  him.  But  if 
the  goods  sold  are  clearly  identified,  then,  although  it  may  be  necessary 
to  number,  weigh,  or  measure  them,  in  order  to  ascertain  what  would 
be  the  price  of  the  whole  at  a  rate  agreed  upon  between  the  parties, 
the  title  will  pass.  If  a  flock  of  sheep  is  sold  at  so  much  the  head,  and 
it  is  agreed  that  they  shall  be  counted  after  the  sale  in  order  to  deter- 
mine the  entire  price  of  the  whole,  the  sale  is  valid  and  complete.  But 
if  a  given  number  out  of  the  whole  are  sold,  no  title  is  acquired  by  the 
purchaser  until  they  are  separated,  and  their  identity  thus  ascertained 
and  determined.  The  distinction  in  all  these  cases  does  not  depend  so 
much  upon  what  is  to  be  done,  as  upon  the  object  which  is  to  be  effected 
by  it.  If  that  is  specification,  the  property  is  not  changed ;  if  it  is 
merely  to  ascertain  the  total  value  at  designated  rates,  the  change  of 
title  is  effected.  In  this  case,  the  judge  who  tried  the  cause  did  not 
decide  directly  that  the  defendant  had  acquired  a  title  to  the  bricks 
which  he  took  before  they  had  been  separated.  The  question  was, 
VOL.  I.  50 
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however,  distinctly  raised  by  the  plaintiff's  counsel,  and  was  in  effect 
decided  against  him.  Although  the  judge  erred  in  that,  the  judgment 
will  not  therefore  be  reversed  if  in  legal  intendment  the  error  could  not 
in  any  manner  have  prejudiced  the  plaintiff.  It  could  not  have  had 
that  effect  if  the  plaintiff  must  still  have  failed  in  the  suit  had  the  point 
been  decided  in  his  favor. 

If  the  counsel  for  the  plaintiff  had  insisted  that  the  question  of  de- 
livery of  the  bricks  should  have  been  submitted  to  the  jury  as  one  of 
fact,  there  was  enough  in  the  evidence  to  have  called  upon  the  judge 
to  adopt  that  course  ;  but  this  position  was  not  taken  by  the  counsel : 
on  the  contrary,  he  called  upon  the  judge  to  decide  it  as  a  question  of 
law,  upon  facts  which  were  not  controverted,  and,  assuming  those  facts 
to  be  true,  the  judge  decided  that  point  correctly.  The  delivery  was 
not  simply  of  the  specific  bricks  eventually  taken  by  the  plajntiff,  but 
of  the  whole  with  the  privilege  of  selection.  The  formal  delivery  of 
the  yard  must  have  been  designed  by  the  parties  to  carry  with  it  the 
possession  of  the  bricks,  or  it  would  have  been  a  mere  idle  ceremony. 
The  defendant  then  took  possession  of  the  whole,  and  gave  directions 
about  bui'ning  those  which  were  yet  in  an  unfinished  state.  It  made 
no  difference  that  such  directions  were  given  to  one  who  had  an  in- 
terest in  a  portion  of  them,  and  had  previously  owned  the  whole.  If 
one  sells  an  article,  and  delivers  it,  the  delivery  would  be  none  the  less 
effectual  because  the  vendor  happened  to  be  employed  to  perform  some 
additional  work  upon  it,  even  at  his  own  expense.  And  surely  goods 
may  be  delivered  by  one  to  another  having  an  interest  in  them,  al- 
though the  prior  possessor  may  not  part  with  all  his  title  to  the  whole. 
Under  these  circumstances,  trespass  would  not  lie  at  the  suit  of  the 
vendor,  or  his  subsequent  vendee.  The  goods  being  in  the  possession 
of  another,  the  vendee  took  his  title  with  an  implied,  if  not  a  positive, 
notice  of  the  rights  of  the  possessor,  to  which  the  interest  acquired  by 
him  was  subordinate.  In  order  to  maintain  trespass,  it  is  necessary 
that  the  plaintiff  should  have  the  actual  possession  of  the  property,  or 
an  absolute  title  to  it,  which  gives  the  right  of  possession.  In  this  case, 
while  the  actual  possession  was  in  the  defendant,  it  does  not  appear 
that  any  possession  whatever  had  been  delivered  to  the  plaintiff; 
neither  had  he  the  absolute  property  in  any  of  the  bricks  until  the  de- 
fendant had  exercised  his  right  of  selection.  The  defendant  had, 
therefore,  made  out  a  full  defence  to  the  plaintiff's  action,  as  was  cor- 
rectly decided  by  the  judge ;  and  although  he  may  have  placed  the 
decision  on  different  and  possibly  insufficient  grounds,  yet,  as  the  judg- 
ment was  right,  it  should  not  be  disturbed. 

Jewett,  C.  J.,  and  Beonson-,  J.,  dissented. 

Jtidgtnent  affirmed. 
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KIMBERLY  et  ai.  v.  PATCHIN. 
New  York  Court  op  Appeals,  June  Term,  1859. 

[Reported  in  19  New  York  Reports,  330.] 

Appeal  from  the  Supreme  Court.  Action  to  recover  the  value  of 
6000  bushels  of  wheat,  alleged  to  have  been  the  property  of  the  plain- 
tiffs, and  to  have  been  converted  by  the  defendant.  Upon  the  trial 
before  Mr.  Justice  Greene,  at  the  Erie  Circuit,  it  was  proved  that  one 
Dickinson  had  in  warehouse,  at  Littlefort,  in  Wisconsin,  two  piles  of 
wheat,  amounting  to  6249  bushels.  John  Shuttleworth  proposed  to 
purchase  6000  bushels  of  wheat.  Upon  being  shown  the  piles,  he  ex- 
pressed a  doubt  whether  they  contained  that  quantity.  Dickinson 
declared  his  opinion  that  they  did,  and  agreed  to  make  up  the  quantity 
if  they  fell  short.  A  sale  was  then  made  at  seventy  cents  per  bushel, 
Dickinson  signing  and  delivering  to  Shuttleworth  a  memorandum,  as 
follows :  — 

Littlefort,  February  17,  1848. 
John  SHtrrxLEWORTH  Bought  of  D.  O.  Dickinsok 

6000  bushels  of  wheat,  delivered  on  board,  70  cents $4,200 

Received  his  draft  upon  John  Shuttleworth,  of  Buffalo,  for       $2,100 

To  remit  me 1,600 

Five  drafts  of  $100  each 500 

4,200 

D.  O.  Dickinson. 
He  also  signed  and  delivered  to  Shuttleworth,  this  paper,  viz. :  — 

Littlefort,  February  18,  1848. 
6000  bushels  wheat. 

Received  in  store  6000  bushels  of  wheat,  subject  to  the  order  of  John  Shut- 
tleworth, free  of  all  charges,  on  board.  D.  O.  Dickinson. 

The  wheat  was  left  undisturbed  in  the  warehouse.  Shuttleworth 
sold  the  wheat  to  the  defendant,  assigning  to  him  the  bill  of  sale  and 
warehouse  receipt.  Dickinson,  shortly  afterwards,  sold  the  whole 
quantity  of  wheat  in  the  two  piles  to  a  person  under  whom  the  plain- 
tiffs derived  title.  The  defendant  having  obtained  the  possession  of 
the  wheat,  this  action  was  brought.  The  judge,  under  exception  by 
the  defendant,  directed  a  verdict  for  the  plaintiffs,  which  was  rendered, 
and  the  judgment  thereon  having  been  affirmed  at  general  term,  in  the 
eighth  district,  the  defendant  appealed  to  this  court. 

John  H.  Reynolds^  for  the  appellant. 

John.  L.  Talcott,  for  the  respondents. 
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CoMSTOCK,  J.  Both  parties  trace  their  title  to  the  wheat  in  con- 
trovei'sy  to  D.  O.  Dickinson,  who  was  the  former  owner,  and  held  it  in 
store  at  Littlefort,  Wisconsin.  The  defendant  claims  through  a  sale 
made  by  Dickinson  to  one  Shuttleworth  on  the  18th  of  February, 
1848.  If  that  sale  was  effectual  to  pass  the  title,  it  is  not  now  pre- 
tended that  there  is  any  ground  on  which  the  plaintiffs  can  recover  in 
this  suit.  The  sale  to  the  person  under  whom  they  claim,  was  about 
two  and  a  half  months  junior  in  point  of  time. 

The  sale  to  Shuttleworth  was  by  a  writing  in  the  form  of  a  present 
transfer  of  6000  bushels  of  wheat,  at  seventy  cents  per  bushel.  No 
manual  delivery  was  then  made,  but  instead  thereof  the  vendor  exe- 
cuted and  delivered  to  the  vendee  another  instrument,  declaring  that 
he  had  received  in  store  the  6000  bushels  subject  to  the  vendee's 
order ;  of  the  price  $2600  was  paid  down,  and  the  residue  $1600, 
which  was  to  be  paid  at  a  future  day,  the  purchaser  afterwards  offered 
to  pay,  according  to  the  agreement.  So  far  the  contract  had  all  the 
requisites  of  a  perfect  sale.  The  sum  to  be  paid  by  the  purchaser  was 
ascertained,  because  the  number  of  bushels  and  the  price  per  bushel 
were  specified  in  the  contract.  Although  the  article  was  not  delivered 
into  the  actual  possession  of  the  purchaser,  yet  the  seller,  by  the  plain 
tei-ms  of  his  agreement,  constituted  himself  the  bailee,  and  henceforth 
stood  in  that  relation  to  the  purchaser  and  to  the  property.  That  was 
equal  in  its  results  to  the  most  formal  delivery,  and  no  argument  is 
required  to  show  that  the  title  was  completely  divested,  unless  a  diffi- 
culty exists  yet  to  be  considered. 

The  quantity  of  wheat  in  store  to  which  the  contract  related,  was 
estimated  by  the  parties  at  about  6000  bushels.  But  subsequently, 
after  Dickinson  made  another  sale  of  the  same  wheat  to  the  party 
under  whom  the  plaintiffs  claim,  it  appeared  on  measurement  that  the 
number  of  bushels  was  6249,  being  an  excess  of  249  bushels.  When 
Shuttleworth  bought  the  6000  bushels,  that  quantity  was  mixed  in 
the  storehouse  with  the  excess,  and  no  measurement  or  separation  was 
made.  The  sale  was  not  in  bulk,  but  precisely  of  the  6000  bushels. 
On  this  ground  it  is  claimed,  on  the  part  of  the  plaintiffs,  that  in  legal 
effect  the  contract  was  executory,  in  other  words  a  mere  agreement  to 
sell  and  deliver  the  specified  quantity,  so  that  no  title  passed  by  the 
transaction.  It  is  not  denied,  however,  nor  does  it  admit  of  denial, 
that  the  parties  intended  a  transfer  of  the  title.  The  argument  is,  and 
it  is  the  only  one  which  is  even  plausible,  that  the  law  overrules  that 
intention,  although  expressed  in  plain  written  language,  entirely  appro- 
priate to  the  purpose. 

It  is  a  rule  asserted  in  many  legal  authorities,  but  which  may  be 
quite  as  fitly  called  a  rule  of  reason  and  logic  as  of  law,  that  in  order 
to  an  executed  sale,  so  as  to  transfer  a  title  from  one  party  to  another, 
the  thing  sold  must  be  ascertained.     This  is  a  self-evident  truth,  when 
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applied  to  those  subjects  of  property  which  are  distinguishable  by  their 
physical  attributes  from  all  other  things,  and,  therefore,  are  capable  of 
exact  identification.  No  person  can  be  said  to  own  a  horse  or  a  pic- 
ture, unless  he  is  able  to  identify  the  chattel  or  specify  what  horse  or 
what  picture  it  is  that  belongs  to  him.  It  is  not  only  legally,  but 
logically,  impossible  to  hold  property  in  such  things,  unless  they  are 
ascertained  and  distinguished  from  all  other  things ;  and  this,  I  ap- 
prehend, is  the  foundation  of  the  rule  that,  on  a  sale  of  chattels,  in 
order  to  pass  the  title,  the  articles  must,  if  not  delivered,  be  designated, 
so  that  possession  can  be  taken  by  the  purchaser  without  any  further 
act  on  the  part  of  the  seller. 

But  property  can  be  acquired  and  held  in  many  things  which  are 
incapable  of  such  an  identification.  Articles  of  this  nature  are  sold, 
not  by  a  description  which  refers  to  and  distinguishes  the  particular 
thing,  but  in  quantities,  which  are  ascertained  by  weight,  measure,  or 
count ;  the  constituent  parts  which  make  up  the  mass  being  undis- 
tinguishable  from  each  other  by  any  physical  difference  in  size,  shape, 
texture,  or  quality.  Of  this  nature  are  wine,  oil,  wheat,  and  the  other 
cereal  grains,  and  the  flour  manufactured  from  them.  These  can  be 
identified  only  in  masses  or  quantities,  and  in  that  mode,  therefore, 
they  are  viewed  in  the  conti-acts  and  dealings  of  men.  In  respect  to 
such  things,  the  rule  above  mentioned  must  be  applied  according  to 
the  nature  of  the  subject.  In  an  executed  and  perfect  sale,  the  things 
sold,  it  is  true,  must  be  ascertained.  But  as  it  is  not  possible  in  reason 
and  philosophy  to  identify  each  constituent  particle  composing  a  quan- 
tity, ^o  the  law  does  not  require  such  an  identification.  Where  the 
quantity  and  the  general  mass  from  which  it  is  to  be  taken  are  specified, 
the  subject  of  the  contract  is  thus  ascertained,  and  it  becomes  a  possi- 
ble result  for  the  title  to  pass,  if  the  sale  is  complete  in  all  its  other 
circumstances.  An  actual  delivery  indeed  cannot  be  made  unless  the 
whole  is  transferred  to  the  possession  of  the  purchaser,  or  unless  the 
particular  quantity  sold  is  separated  from  the  residue.  But  actual 
delivery  is  not  indispensable  in  any  case  in  order  to  pass  a  title,  if  the 
thing  to  be  delivered  is  ascertained,  if  the  price  is  paid  or  a  credit 
given,  and  if  nothing  further  remains  to  be  done  in  regard  to  it. 

It  appears  to  me  that  a  very  simple  and  elementary  inquiry  lies  at 
the  foundation  of  the  present  case.  A  quantity  of  wheat  being  in 
store,  is  it  possible  in  reason  and  in  law  for  one  man  to  own  a  given 
portion  of  it  and  for  another  man  to  own  the  residue  without  a  sepa- 
ration of  the  parts  ?  To  bring  the  inquiry  to  the  facts  of  the  case  :  in 
the  storehouse  of  Dickinson  there  was  a  quantity  not  precisely  known. 
In  any  conceivable  circumstances  could  Shuttleworth  become  owner  of 
6000  bushels,  and  Dickinson  of  the  residue,  which  turned  out  to  be 
249  bushels,  without  the  portion  of  either  being  divided^  from  the 
other?    The  answer  to  this  inquiry  is  plain.     Suppose  a  third  person, 
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being  the  prior  owner  of  the  whole,  had  given  to  S.  a  bill  of  sale  of 
6000  bushels,  and  then  one  to  D.  for  the  residue  more  or  less,  intend- 
ing to  pass  to  each  the  title,  and  expressing  that  intention  in  plain 
words,  what  would  have  been  the  result?  The  fonner  owner  most 
certainly  would  have  parted  with  all  his  title.  If,  then,  the  two  pur- 
chasers did  not  acquire  it,  no  one  could  own  the  wheat,  and  the  title 
would  be  lost.  This  would  be  an  absurdity.  But  if  the  parties  thus 
purchasing  could  and  would  be  the  owners,  how  would  they  hold  it  ? 
Plainly  according  to  their  contracts.  One  would  be  entitled  to  6000 
bushels,  and  the  other  to  what  remained  after  that  quantity  was  sub- 
tracted. 

Again  suppose,  Dickinson  having  in  store  and  owning  249  bushels, 
Shuttleworth  had  deposited  with  him  6000  bushels  for  storage  merely, 
both  parties  agreeing  that  the  quantities  might  be  mixed.  This  would 
be  a  case  of  confusion  of  property  where  neither  would  lose  his  title. 
In  the  law  of  bailments  it  is  entirely  settled  that  S.,  being  the  bailor  of 
the  6000  bushels,  would  lose  nothing  by  the  mixture,  and,  it  being  done 
by  consent,  it  is  also  clear  that  the  bailee  would  lose  nothing.  Story 
on  Bailments,  §  40 ;  2  Bl.  Com.  405. 

These  and  other  illustrations  which  might  be  suggested,  demonstrate 
the  possibility  of  a  divided  ownership  in  the  6249  bushels  of  wheat. 
If,  then,  the  law  admits  that  the  property,  while  in  mass,  could  exist 
under  that  condition,  it  was  plainly  competent  for  the  parties  to  the 
sale  in  question,  so  to  deal  with  each  other  as  to  effectuate  that  result. 
One  of  them  being  the  owner  of  the  whole,  he  could  stipulate  and 
agree  that  the  other  should  thenceforth  own  6000  bushels  without  a 
sej)aration  from  the  residue.  And  this,  I  think,  is  precisely  what  was 
done.  The  6000  bushels  might  have  been  measured  and  delivered  to 
the  purchaser,  and  then  the  same  wheat  might  have  been  redelivered 
to  the  seller  under  a  contract  of  bailment.  In  that  case  the  seller 
would  have  given  his  storehouse  receipt  in  the  very  terms  of  the  one 
which  he  actually  gave ;  and  he  might,  moreover,  have  mixed  the 
wheat  thus  redelivered  with  his  own,  thereby  reducing  the  quantity 
sold  and  the  quantity  unsold  again  to  one  common  mass.  Now  the 
contract  of  sale  and  of  bailment,  both  made  at  the  same  time,  produced 
this  very  result.  The  formalities  of  measurement  and  delivery  pursu- 
ant to  the  sale,  and  of  redelivery  according  to  the  bailment  —  resulting 
in  the  same  mixture  as  before  —  most  assuredly  were  not  necessary  in 
order  to  pass  the  title,  because  these  formalities  would  leave  the  prop- 
erty in  the  very  same  condition  under  which  it  was  in  fact  left ;  that 
is  to  say,  in  the  actual  custody  of  the  vendor,  and  blended  together  in  a 
common  mass.  Those  formal  and  ceremonial  acts  were  dispensed  with 
by  the  contract  of  the  parties.  They  went  directly  to  the  result  with- 
out the  performance  of  any  useless  ceremonies,  and  it  would  be  strange, 
indeed,  if  the  law  denied  their  power  to  do  so. 
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There  are  in  the  books  a  considerable  number  of  cases  having  a  real 
or  some  apparent  bearing  upon  the  question  under  consideration. 
Some  of  them  very  iinequivocally  support  the  defendant's  title  under 
the  sale  to  Shuttleworth.  A  few  only  of  these  will  be  cited.  In 
Whitehouse  v.  Frost,  12  East,  614,  the  vendors  owned  forty  tons  of 
oil  secured  in  one  cistern,  and  they  sold  ten  tons  out  of  the  forty,  but 
the  quantity  sold  was  not  measured  or  delivered.  The  purchaser  sold 
the  same  ten  tons  to  another  person,  and  gave  a  written  order  on  the 
original  vendors,  which,  on  being  presented,  they  accepted,  by  writing 
the  word  "  accepted "  on  the  face  of  the  order,  and  signing  their 
names.  It  was  held  by  the  English  Common  Pleas  that  the  title 
passed ;  considerable  stress  being  laid  on  the  acceptance  of  the  order, 
which,  it  was  said,  placed  the  vendors  in  the  relation  of  bailees  to  the 
quantity  sold.  This  was  in  1810.  In  the  following  year  the  case  of 
Jackson  v.  Anderson,  4  Taunt.  24,  was  decided  in  the  King's  Bench. 
That  was  an  action  of  trover  for  1960  pieces  of  coin  called  Spanish 
dollars.  Mr.  Fielding,  at  Buenos  Ayres,  remitted  to  Laycock  &  Co., 
at  London,  $4700,  and  advised  the  plaintiffs  that  1960  of  the  number 
were  designed  for  them  in  payment  for  goods  bought  of  them.  Lay- 
cock  &  Co.  received  the  4700  pieces,  and  pledged  the  whole  of  them 
to  the  defendant,  who  sold  them  to  the  Bank  of  England.  It  was  held  : 
1.  That  the  letter  of  advice  was  a  sufficient  appropriation  of  $1960  to 
the  plaintiffs.  2.  That  the  plaintiffs  and  defendant  did  not  become 
joint-tenants  or  tenants  in  common  of  the  dollars.  3.  That  although 
no  specific  dollars  were  separated  from  the  residue  for  the  plaintiffs, 
yet  as  the  defendant  had  converted  the  whole,  trover  would  lie  for  the 
plaintiffs'  share.  Of  course  the  action  in  its  nature  directly  involved 
the  plaintiffs'  title,  and  it  was  held  that  the  sale  or  appropriation  of  a 
part  without  any  separation  was  a  perfect  sale.  In  Pleasants  v. 
Pendleton,  6  Rand.  473,  the  sale  (omitting  immaterial  circumstances) 
was  of  119  out  of  123  barrels  of  flour,  situated  in  a  warehouse,  all  of 
the  same  brand  and  quality.  It  was  held  by  the  Virginia  Court  of 
Appeals,  upon  very  elaborate  consideration,  and  after  a  review  of  all 
the  cases,  that  the  title  was  transferred  by  the  sale.  See  also  Damon 
V.  Oshorn,  1  Pick.  477 ',  Crofoot  v.  Bennett,  2  Comst.  258.  In  the 
last  mentioned,  which  was  decided  in  this  court,  the  sale  was  of  43,000 
bricks  in  an  unfinished  kiln  containing  a  larger  quantity.  A  formal 
possession  of  the  whole  brick-yard  was  taken  by  the  purchaser.  It 
was  held  that  he  acquired  title  to  the  43,000,  although  no  separation  . 
•was  made.  In  the  opinion  of  Judge  Strong,  the  case  was  made  to  turn 
mainly  on  a  supposed  delivery  of  the  whole  quantity.  But,  with 
deference,  that  circumstance  does  not  appear  to  me  to  have  been  the 
material  one,  inasmuch  as  all  the  bricks  confessedly  were  not  sold. 
The  delivery,  therefore,  did  not  make  the  sale,  and  if  part  could  not 
be  sold  without  being  separated,  I  do  not  see  how  a  formal  delivery  of 
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the  whole  brick-yard  could  cure  the  difficulty.  The  learned  judge 
speaks  of  the  transaction  as  a  delivery  of  the  whole  quantity  "  with 
the  privilege  of  selection."  But  assuming,  as  he  did,  that  the  want  of 
selection  or  separation  was  the  precise  difficulty  to  be  overcome,  it  is  not 
easy  to  see  how  a  privilege  to  select  could  change  the  title  before  the 
selection  was  actually  made.  The  case,  therefore,  it  seems  to  me,  can 
only  stand  on  the  ground  that  the  sale  was,  in  its  nature,  complete ; 
the  formal  delivery  of  the  whole  being  doubtless  a  circumstance  en- 
titled to  weight  in  arriving  at  the  intention  of  the  parties.  The  case 
is,  in  short,  a  strong  authority  to  prove  that,  in  sales  by  weight,  meas- 
ure, or  count,  a  separation  of  the  part  sold  from  the  mass  is  not  in  all 
cases  a  fundamental  requisite. 

Referring  now  to  cases  where  it  has  been  held  that  sales  of  this 
general  nature  were  incomplete,  it  will  be  found  that  they  are  not 
essentially  and  necessarily  opposed  to  the  conclusion  that,  in  the 
instance  before  us,  the  title  was  changed.  In  White,  assignee,  &c.,  v. 
Wilks,  5  Taunt.  176,  a  merchant  sold  twenty  tons  of  oil  out  of  a 
stock  consisting  of  different  large  quantities  in  different  cisterns,  and 
at  various  warehouses.  The  note  of  sale  did  not  express  the  quality 
or  kind  of  oil  sold,  or  the  cistern  or  wareliouse  from  which  it  was  to  be 
taken,  and  the  purchaser  did  not  even  know  where  the  particular  oil 
lay  which  was  to  satisfy  the  contract.  Very  clearly  the  title  could  not 
pass  upon  such  a  sale ;  and  so  it  was  held,  although  the  seller  was 
entitled  by  the  contract  to  charge  "  Is.  per  ton  per  week  rent,"  for 
keeping  the  oil.  A  very  different  question  would  have  been  presented 
if  the  cistern  from  which  the  twenty  tons  were  to  be  taken  had  been 
specified.  The  mass  and  quality  would  then  have  been  ascertained.  As 
it  was,  the  subject  of  the  contract  was  not  identified  in  any  manner. 
The  remarks  of  the  judge,  evidently  not  made  with  much  deliberation, 
must  be  construed  with  reference  to  the  particular  facts  of  the  case. 

In  Austen  v.  Craven,  4  Taunt.  644,  there  was  a  contract  to  sell 
200  hogsheads  of  sugar,  to  be  of  four  different  kinds  and  qualities 
which  were  specified.  It  did  not  appear  that  the  seller,  at  the  time  of 
the  contract,  had  the  sugar  on  hand,  or  any  part  of  it,  and  the  fact  was 
assumed  to  be  otherwise.  The  sale  was,  moreover,  at  so  much  per 
cwt.,  requiring  that  the  sugar  should  be  weighed  in  order  to  ascertain 
the  price.  In  these  circumstances  the  case  was  considered  plainly  dis- 
tinguishable from  Whitehouse  v.  Frost,  supra,  and  it  was  held  that 
the  title  did  not  pass.  I  do  not  see  the  slightest  ground  for  question- 
ing the  decision,  although,  perhaps,  one  or  two  remarks  of  Chief  Justice 
Mansfield  are  capable  of  a  wider  application  than  the  facts  of  the  case 
would  justify. 

The  two  cases  last  mentioned  have  been  not  unfrequently  cited  in 
various  later  English  and  American  authorities,  which  need  not  be 
particularly  referred  to.     Some  of  these   authorities  may  suggest   a 
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doubt  whether  the  title  passes  on  a  mere  sale  note  by  measure  or 
weight  out  of  a  larger  quantity  of  the  same  kind  and  quality,  there 
heing  no  separation  and  no  other  circumstances  clearly  evincing  an 
intention  to  vest  the  title  in  the  purchaser.  It  is  unnecessary  now  to 
solve  that  doubt,  because  none  of  the  decisions  announce  the  extreme 
doctrine,  that  where,  in  such  cases,  the  parties  expre,ssly  declare  an 
intention  to  change  the  title,  there  is  any  legal  impossibility  in  the 
way  of  that  design.  Upon  a  simple  bill  of  sale  of  gallons  of  oil  or 
bushels  of  wheat,  mixed  with  an  ascertained  and  defined  larger  quantity, 
it  may  or  may  not  be  considered  that  the  parties  intend  that  the  portion 
sold  shall  be  measured  before  the  purchaser  becomes  invested  with  the 
title.  That  may  be  regarded  as  an  act  remaining  to  be  done,  in  which 
both  parties  have  a  right  to  participate.  But  it  is  surely  competent 
for  the  vendor  to  say  in  terms,  that  he  waives  that  right,  and  that  the 
purchaser  shall  become  at  once  the  legal  owner  of  the  number  of  gal- 
lons or  bushels  embraced  in  the  sale.  If  he  cannot  say  this  eifectually, 
then  the  reason  must  be  that  two  men  cannot  be  owners  of  separate 
quantities  or  proportions  of  an  undistinguishable  mass.  That  conclu- 
sion would  be  a  naked  absurdity,  and  I  have  shown  that  such  is  not 
the  law.  In  the  case  before  us  the  vendor  not  only  executed  his  bill 
of  sale  professing  to  transfer  6000  bushels  of  wheat,  but,  waiving  aU 
further  acts  to  be  done,  in  order  to  complete  the  transaction,  he  ac- 
knowledged himself,  by  another  instrument,  to  hold  the  same  wheat 
in  store  as  the  b:iilee  thereof  for  the  purchaser.  If  his  obligations  from 
that  time  were  not  simply  and  precisely  those  of  a  bailee,  it  is  because 
the  law  would  not  suffer  him  to  stand  in  that  relation  to  the  property 
for  the  reason  that  it  was  mixed  with  his  own.  But  no  one  will  con- 
tend for  such  a  doctrine. 

I  repeat  it  is  unnecessaiy  to  refer  to  all  the  cases,  or  to  determine 
between  such  as  may  appear  to  be  in  conflict  with  each  other.  None 
of  them  go  to  the  extent  of  holding  that  a  man  cannot,  if  he  wishes 
and  intends  so  to  do,  make  a  perfect  sale  of  part  of  a  quantity  without 
actual  separation,  where  the  mass  is  ascertained  by  the  contract  and 
all  parts  are  of  the  same  value  and  undistinguishable  from  each  other. 

One  of  the  cases,  however,  not  yet  cited,  deserves  a  brief  consider- 
ation, because  it  was  determined  in  this  court,  and  has  been  much 
relied  on  by  the  plaintiffs'  counsel.  I  refer  to  Gardiner  v.  Suydam,  3 
Seld.  357.  The  owner  of  flour  delivered  it  in  various  parcels  to  a 
warehouseman,  and  from  time  to  time  took  receipts  from  him.  One 
o£  these  receipts  was  held  by  the  defendants  and  others  by  the  plam- 
tiffs,both  parties  having  accepted  and  paid  drafts  on  the  faith  thereof. 
The  defendants'  receipt  was  the  first  in  point  of  time,  and  was  for  536 
barrels,  being  given  at  a  time  when  in  fact  there  were  but  201  barrels 
.in  the  warehouse,  so  that  it  covered  335  more  than  were  then  on  hand. 
But  other  quantities  were  subsequently  delivered  at  the  warehouse,  all 
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of  the  same  kind  and  quality,  and  the  defendants,  in  fact,  received  by 
shipment  to  them,  500  barrels.  For  the  conversion  of  this  quantity 
they  were  sued  by  the  plaintiffs,  who  had  failed  to  receive  the  flour 
which  their  receipts  called  for.  It  cannot  fail  to  be  seen  from  this 
statement  that  the  defendants,  having  the  first  receipt  and  receiving 
no  more  flour  tl^an  it  specified,  were  entitled  to  judgment  by  reason  of 
the  priority  of  their  title ;  and  this  ground  of  decision  is  very  clearly 
stated  in  the  opinion  of  the  chief  judge.  He  thought  if  the  transfer 
of  the  receipts  could  pass  the  title  to  the  flour,  notwithstanding  the 
mixture  of  all  the  quantities  together,  that  the  one  held  by  the  defend- 
ants entitled  them  not  only  to  the  201  barrels  in  store  when  it  was 
given,  but  also  to  so  many  barrels  delivered  in  store  afterwards  as 
were  necessary  to  make  up  their  number.  This  view,  which  appears 
to  me  correct,  was  fatal  to  the  plaintiffs'  case.  But  in  another  aspect 
of  the  controversy,  the  learned  chief  judge  was  of  opinion  that  the 
transfer  to  the  plaintifls  of  the  receipts  held  by  them  passed  no  title, 
on  the  ground  that  the  quantities  which  they  respectively  covered 
were  all  mixed  together  in  the  storehouse.  Assuming  the  correctness 
of  that  view — -which  I  am  constrained  to  question  —  the  case  is  still 
unlike  the  present  one.  The  transfer  of  a  warehouseman's  receipt, 
given  to  the  owner,  was  certainly  no  more  than  a  simple  sale  note  of 
the  specified  number  of  barrels  ;  and  where,  in  such  cases,  that  is  the 
whole  transaction  between  vendor  and  vendee  I  have  already  ad- 
mitted a  doubt,  suggested  by  conflicting  cases,  whether  the  title  passes. 
If  the  owner  of  the  flour  had  held  it  in  his  own  warehouse,  and  had 
not  only  given  a  bill  of  sale  of  a  portion  of  it,  but  had  himself  executed 
to  the  purchaser  another  instrument  declaring  that  he  held  the  quan- 
tity sold  as  bailee  and  subject  to  order,  then  the  case  would  have 
resembled  the  one  now  to  be  determined. 

We  are  of  opinion,  therefore,  both  upon  authority  and  clearly  upon 
the  principle  and  reason  of  the  thing,  that  the  defendant,  under  the 
sale  to  Shuttleworth,  acquired  a  perfect  title  to  the  6000  bushels 
of  wheat.  Of  that  quantity  he  took  possession  at  Buffalo,  by  a  writ 
of  replevin  against  the  master  of  the  vessel  in  which  the  whole  had 
been  transported  to  that  place.  For  that  taking  the  suit  was  brought, 
and  it  results  that  the  plaintiff  cannot  recover.  It  is  unnecessary  to 
decide  whether  the  parties  to  the  original  sale  became  tenants  in  com- 
mon. If  a  tenancy  in  common  arises  in  such  cases,  it  must  be  with 
some  peculiar  incidents  not  usually  belonging  to  that  species  of  owner- 
ship. I  think  each  party  would  have  the  right  of  severing  the  tenangy 
by  his  own  act ;  that  is,  the  right  of  taking  the  portion  of  the  mass 
which  belonged  to  him,  being  accountable  only  if  he  invaded  the  quan- 
tity which  belonged  to  the  other.  But  assuming  that  the  case  is  one 
of  strict  tenancy  in  common,  the  defendant  became  the  owner  of  6000 
and  the  plaintiffs  of  249  parts  of  the  whole.     As  neither  could  main- 
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tain  an  action  against  the  other  for  taking  possession  merely  of  the 
whole,  more  clearly  he  cannot  if  the  other  takes  only  the  quantity 
which  belongs  to  him. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

Geay  and  Geovee,  JJ.,  dissented ;  Steong,  J.,  expressed  himself  as 
inclined  to  concur,  if  necessary  to  a  decision,  but  it  being  unnecessary, 
he  reserved  his  judgment. 

Judfftnent  reversed  and  new  trial  ordered} 


HARVEY  SCUDDER  v.  JOHN  WORSTER  and  Anothee. 

Supreme  Judicial  Court  op  Massachusetts,  November  Term, 

1853. 

[Reported  in  11  Cushing,  573.] 

This  was  an  action  of  replevin,  for  150  barrels  of  pork,  to  which  the 
defendants  pleaded  only  the  general  issue.  It  was  submitted  to  this 
court  on  an  agreed  statement  of  facts,  which,  so  far  as  necessary  to  a 
proper  understanding  of  the  points  involved,  sufficiently  appear  in  the 
opinion. 

S.  A.  Scudder,  for  the  plaintiff. 

W.  G.  Bussell,  for  the  defendants. 

Dewey,  J.^  .  .  .  It  appears  from  the  facts  stated,  that  on  February 
10, 1850,  a  contract  was  made  by  the  defendants  with  Secomb,  Taylor, 
&  Company,  to  sell  them  250  barrels  of  pork  branded  "  Worcester  & 
Hart;"  that  a  bill  of  sale  of  the  pork  was  made  and  delivered  to  them, 
and  they  gave  the  defendants  their  negotiable  promissory  notes  of  hand 
therefor,  payable  in  six  months ;  that  it  was  further  agreed  that  the 
pork  should  remain  in  defendants'  cellar  on  storage,  at  the  risk  and 
expense  of  the  purchasers ;  that  Secomb,  Taylor,  &  Company,  on  the 
13th  of  May,  1850,  sold  100  barrels  of  the  pork  to  one  Lang,  who  re- 
ceived the  same  of  the  defendants  upon  the  order  of  Secomb,  Taylor, 
&  Company;  that  on  the  27th  of  May,  1850,  Secomb,  Taylor,  &  Com- 
pany sold  the  plaintiff  150  barrels,  with  an  order  on  the  defendants 
therefor.  The  next  day  the  plaintiff  gave  notice  to  the  defendants  of 
the  purchase,  and  requested  them  to  hold  the  same  on  storage  for  him, 
to  which  the  defendants  assented.  On  the  25th  of  June,  Secomb,  Tay- 
lor, &  Company  became  insolvent,  and  on  the  same  day  the  plaintiff 

1  Followed  in  Russell  v.  Carrington,  42  N.  Y.  118.  —  Ed. 

*  The  part  omitted  does  not  affect  the  merits  of  the  case.  — Ed. 
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called  upon  the  defendants  for  the  purpose  of  receiving  the  150  barrels 
of  pork,  but  the  defendants  refused  to  allow  him  to  do  so.  On  the  next 
day  a  more  formal  demand,  accompanied  by  an  offer  to  pay  storage, 
was  made,  which  being  refused  by  the  defendants,  an  action  of  replevin 
was  instituted,  and  150  barrels  of  pork,  the  same  now  in  controversy, 
were  taken  and  removed  from  said  cellar,  and  delivered  to  the  plain- 
tiff. 

The  further  fact  is  stated  in  the  case,  and  it  is  this  which  raises  the 
question  of  property  in  the  plaintiff,  that  the  pork  bargained  and  sold 
in  the  manner  above  stated  was  in  the  cellar  of  the  defendants,  and  a 
parcel  of  a  larger  quantity  of  the  same  brand,  and  also  with  some  of  a 
different  brand,  and  so  continued  parcel  of  a  larger  quantity  of  similar 
brand,  up  to  the  time  of  the  suing  out  of  the  plaintiff's  writ  of  replevin : 
though  this  fact  was  not  at  the  time  of  the  sale  stated  to  the  purchasers, 
or  to  the  plaintiff  when  he  purchased  of  Secomb,  Taylor,  &  Company. 
Had  these  250  barrels  of  pork  been  a  separate  parcel,  or  had  the  parties 
designated  them  by  any  visible  mark,  distinguishing  them  from  the 
residue  of  the  vendors'  stock  of  pork,  the  sale  would  clearly  have  been 
an  absolute  one,  and  the  property  would  at  once  have  passed  to  the 
purchaser.  There  was  nothing  required  to  have  been  done  but  this 
separation  from  the  general  mass  of  like  kind,  to  have  placed  the  sale 
beyond  all  question  or  doubt  as  to  its  validity. 

The  cases  cited  by  the  plaintiff's  counsel  fully  establish  the  position, 
that  what  was  done  in  this  case  would  have  transferred  the  property  in 
the  pork,  if  the  sale  had  been  of  all  the  pork  in  the  cellar,  or  of  any 
entire  parcel  separated  from  the  residue,  or  if  the  250  barrels  had  some 
descriptive  mark  distinguishing  them  from  the  other  barrels  not  sold. 
The  difficulty  in  the  case  is,  in  maintaining  that  in  the  absence  of  each 
and  all  these  circumstances,  distinguishing  the  articles  sold,  the  particu- 
lar barrels  of  pork  selected  by  the  officer  from  the  larger  mass  when  he 
served  this  process,  were  the  property  of  the  plaintiff,  or  had  ever 
passed  to  him.  In  addition,  however,  to  the  numerous  cases  cited  to 
establish  the  general  principles  contended  for  on  the  part  of  the  plain- 
tiff, and  which  would  have  been  decisive,  if  it  had  been  a  sale  of  all  the 
pork  in  the  cellar,  or  a  particular  parcel,  or  certain  barrels  having  de- 
scriptive marks  which  would  enable  the  vendee  to  separate  his  own 
from  the  residue,  were  cited  several  more  immediately  bearing  upon 
the  present  case,  and  where  property  not  separable  has  been  held  to 
pass  to  the  vendee.  The  leading  case  relied  upon  is  that  of  Pleasants 
V.  Pendleton,  6  Rand.  473.  This  was  an  action  by  the  vendor  to  recover 
the  price  of  119  barrels  of  flour  sold  to  the  defendant.  No  other  objec- 
tion existed  to  the  validity  of  the  sale,  except  that  the  119  barrels  were 
a  parcel  of  123  barrels,  all  of  similar  kind,  in  the  same  warehouse. 
There  were  certain  brands  or  marks  on  the  entire  128  barrels.  The 
flour  was  destroyed  by  fire  while  on  storage,  and  the  vendee  refused  to 
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pay  for  the  119,  upon  the  ground  that  the  sale  was  not  perfected  for 
want  of  separation  from  the  123  barrels.  The  court  refused  to  sustain 
the  defence,  and  gave  judgment  for  the  plaintiff.  In  reference  to  this 
case,  Grimke,  J.,  in  Woods  v.  MoGee,  7  Ohio,  127,  says :  "  It  is  impos- 
sible to  divest  ourselves  of  the  impression  that  the  small  difference 
between  the  aggregate  mass  and  the  quantity  sold,  the  former  being 
123  barrels,  and  the  latter  119,  may  have  influenced  the  decision.  It 
was  a  hard  case,  and  hard  cases  make  shipwreck  of  principles." 

Jackson  v.  Anderson,  4  Taunt.  24,  was  an  action  of  trover  to  recover 
for  the  conversion  of  1969  Spanish  dollars.  It  appeared  that  the 
amount  had  been  transmitted  to  a  consignee  for  the  use  of  the  plaintiff, 
but  they  were  in  a  parcel  of  $4918,  all  of  which  came  into  the  hands 
of  the  defendant.  Among  other  points  raised  at  the  argument,  was 
this,  that  there  was  nothing  to  distinguish  the  $1969  from  the  entire 
mass;  that  there  had  been  no  separation,  and  of  course  the  plaintiff 
had  no  property  in  any  particular  portion  of  the  money.  The  point,  it 
seems,  was  not  made  at  the  trial  before  the  jury,  but  suggested  by  the 
court  during  the  argument  before  the  full  court,  and  this  is  stated  by 
the  reporter;  the  court  interrupted  the  counsel,  and  intimated  a  strong 
doubt,  as  there  was  nothing  to  distinguish  the  $1969  from  the  remain- 
ing contents  of  the  barrel,  whether  the  action  could  lie.  At  a  future 
day  the  court  gave  judgment  for  the  plaintiff.  The  objection  was  over- 
ruled upon  the  ground  that  the  defendant  had  disposed  of  all  the  dol- 
lars, consequently  he  had  disposed  of  those  belonging  to  the  plaintiff. 

The  case  of  Gardner  v.  Dutch,  9  Mass.  427,  is  apparently  the  strong- 
est case  in  favor  of  the  plaintiff.  The  case  was  replevin  against  an 
officer  who  had  attached  goods  as  the  property  of  Wellman  &  Ropes. 
The  plaintiff  had  seventy-six  bags  of  coffee,  to  which  he  became  enti- 
tled as  owner,  upon  an  adjustment  of  accounts  of  a  voyage  he  had  per- 
formed for  Wellman  &  Ropes,  but  the  bags  belonging  to  the  plaintiff 
were  in  no  way  distinguished  by  marks,  or  separated  from  the  other 
coffee  of  Wellman  &  Ropes.  The  plaintiff  on  his  arrival  at  Salem, 
'from  his  voyage,  delivering  the  entire  coffee  to  Wellman  &  Ropes, 
taking  their  receipt  "  for  seventy-six  bags  of  coffee,  being  his  adventure 
on  hoard  schooner  Liberty,  and  which  we  hold  subject  to  his  order  at 
any  time  he  may  please  to  call  for  the  same."  The  point  taken  in  the 
case  was  that  the  plaintiff  had  not  the  sole  property,  but  only  an  undi- 
vided interest,  and  so  could  not  maintain  replevin.  The  court  ruled 
that  the  plaintiff  was  not  a  tenant  in  common,  but  might  have  taken 
the  number  of  bags  to  which  he  was  entitled,  at  his  own  selection,  and 
might  maintain  his  action.  i 

This  case,  on  the'face  of  it,  seems  to  go  far  to  recognize  the  right  of 
one  having  a  definite  number  of  barrels  of  any  given  articles  mingled 
in  a  common  mass,  to  select  and  take,  to  the  number  he  is  entitled, 
although  no  previous  separation  had  taken  place.    It  is,  however,  to  be 


786  SCUDDEK   V.    WORSTER.  [CHAP.  II. 

borne  in  mind  in  reference  to  this  case,  that  it  did  not  arise  between 
vendor  and  vendee.  The  interest  in  the  seventy-six  bags  of  coffee  did 
'  not  originate  by  purchase  from  Wellman  &  Ropes.  They  became 
the  specific  property  of  the  plaintiff  in  that  action  on  an  adjustment  of 
an  adventure,  the  whole  proceeds  of  which  were  in  his  hands;  and 
separated  with  the  possession,  only  when  he  took  their  accountable 
receipts  for  seventy-six  bags,  held  by  them  on  his  account.  It  did  not 
raise  the  question,  here  so  fully  discussed,  as  to  what  is  necessary  to 
constitute  a  delivery,  and  how  far  it  was  necessary  to  have  a  separation 
from  a  mass  of  articles,  to  constitute  a  transfer  of  title.  Perhaps  the 
circumstances  may  well  have  warranted  that  decision,  but  we  are  not 
satisfied  that  the  doctrine  of  it  can  be  properly  applied  to  a  case  where 
the  party  asserts  his  title,  claiming  only  as  a  purchaser  of  a  specific 
number  of  barrels,  there  having  been  no  possession  on  his  part,  and  no 
separation  of  the  same  from  a  larger  mass  of  articles  similar  in  kind, 
and  no  descriptive  marks  to  designate  them. 

On  the  other  hand,  in  support  of  the  position  that  this  sale  was  never 
perfected  for  want  of  such  separation  of  the  particular  barrels  on  ac- 
count of  the  plaintiff,  or  some  designation  of  them  from  others  of  like 
kind,  there  will  be  found  a  strong  weight  of  authority ;  and  to  some  of 
the  most  prominent  cases  I  will  briefly  refer.  Thus,  in  the  case  of  Hutch- 
inson V.  Hunter,  7  Barr,  140,  which  was  an  action  of  assumpsit  to  re- 
cover payment  for  100  barrels  of  molasses  sold  to  the  defendant,  the 
same  being  parcel  of  125  barrels,  and  the  whole  destroyed  by  fire  while 
on  storage,  and  before  sepai'ation  or  designation  of  any  particular  bar- 
rels, it  was  held  that  the  plaintiff  could  not  recover,  the  sale  never 
having  been  consummated.  Rogers,  J.,  says  :  "  The  fundamental  rule 
which  applies  to  this  case  is,  that  the  parties  must  be  agreed  as  to  the 
specific  goods  on  which  the  contract  is  to  attach  before  there  can  be  a 
bargain  and  sale.  The  goods  must  be  ascertained,  designated,  and 
separated  from  the  stock  or  quantity  with  which  they  are  mixed,  before 
the  property  can  pass."  He  considers  the  case  of  Pleasants  v.  Pendle- 
ton, 6  Rand.  475,  as  decided  on  erroneous  principles.  The  case  of 
Hutchinson  v.  Hunter  presented  a  case  of  a  sub-contract  or  sale  like 
the  present,  and  it  was  urged  that  this  differed  the  case  from  what  it 
might  otherwise  have  been,  as  respects  the  original  vendor.  But  the 
court  held  that  this  did  not  vary  the  case  in  the  matter  of  the  necessity 
of  a  separation  of  the  article  sold  from  the  greater  mass.  So  in  Golder 
V.  Ogden,  15  Penn.  St.  (3  Harris),  5-2S,  where  a  contract  was  made  for 
the  sale  of  2000  pieces  of  wall  paper,  the  purchaser  giving  his  notes 
therefor  to  the  vendpr,  and  taking  away  with  him  1000  pieces,  and  it 
was  agreed  that  the  other  1000  pieces  should  remain  until  called  for  by 
the  purchaser,  upon  a  question  of  property  in  the  remaining  lOUO  pieces 
between  the  assignees  of  the  vendor  and  the  purchaser,  it  was  held  that 
these  1000  pieces  not  having  been  selected  by  the  buyer,  or  separated, 
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or  sot  apart  for  him,  but  remaining  mingled  with  other  paper  of  same 
description,  did  not  become  the  property  of  the  alleged  buyer,  as  against 
an  assignment  for  the  benefit  of  the  creditors  of  the  vendor.  The  prin- 
ciple advanced  in  that  case  seems  to  be  the  sound  one  :  "  That  the  prop- 
erty cannot  pass  until  there  be  a  specific  identification  in  some  way  of 
/the  particular  goods  which  the  party  bargains  for.  The  law  knows  no 
such  thing  as  a  floating  right  of  property,  which  may  attach  itself  either 
to  one  parcel  or  the  other,  as  may  be  found  conA^enient  afterwards." 
The  case  of  Waldo  v.  Belcher,  11  Iredell,  609,  was  the  case  of  a  sale  of 
corn  by  a  vendor,  having  in  his  store  3100  bushels  of  corn,  and  selling 
2800  bushels  of  the  same,  but  the  2800  bushels  were  never  separated 
from  the  3100,  and  the  whole  was,  after  the  sale,  destroyed  by  fire  ;  and 
it  was  held  that  the  property  in  the  2800  bushels  did  not  pass  to  the 
vendee,  though  it  would  have  been  otherwise  had  it  been  a  sale  of  all 
the  corn  in  the  crib.  The  ground  of  the  decision  was,  that  there  had 
been  no  separation,  that  it  could  not  be  ascertained  which  corn  was  the 
property  of  the  vendee  until  it  was  separated.  The  purchaser  could 
not  bring  detinue,  because  he  could  not  describe  the  particular  thing. 
This  would  be  equally  so  as  to  replevin.  The  case  of  Merrill  v.  Hun- 
newell,  13  Pick.  213,  bears  strongly  upon  the  question  before  us.  It 
was  a  sale  of  nine  arches  of  bricks  in  a  kiln  containing  a  larger  number, 
but  not  separated  from  the  residue,  or  specifically  designated.  After 
the  vendor  had,  by  other  sales,  reduced  the  quantity  on  hand  to  less 
than  nine  arches,  upon  a  question  of  property  between  the  vendee  and 
an  attaching  creditor  of  the  vendor,  it  was  held  the  purchaser  took  no 
property  in  the  bricks,  the  sale  being  of  part  of  a  large  mass,  not  deliv- 
ered nor  specifically  designated. 

Blackburn,  in  his  Treatise  on  Sales,  p,  122,  presents  the  law  on  this 
subject  thus  :  "  Until  the  parties  are  agreed  as  to  the  specific  identical 
goods,  the  contract  can  be  no  more  than  a  contract  to  supply  goods 
answering  a  particular  description,  and  since  the  vendor  would  fulfil  his 
part  of  the  contract  by  furnishing  any  parcel  of  goods  answering  that 
description,  it  is  clear  there  can  be  no  intention  to  transfer  the  property 
in  any  particular  lot  of  goods  more  than  another,  until  it  is  ascertained 
which  are  the  very  goods  sold." 

Examining  the  facts  in  the  case  before  us,  and  applying  the  princi- 
ples of  the  cases  last  cited,  and  the  approved  elementary  doctrine  as 
to  what  is  necessary  to  constitute  a  sale  of  property  not  separated 
from  the  mass  of  like  kind,  or  designated  by  any  descriptive  marks, 
the  court  are  clearly  of  opinion  that  the  property  in  the  specified  150 
barrels  of  pork  taken  by  the  plaintiff,  under  his  writ  of  replevin,  had 
never  passed  from  the  vendors,  and  therefore  this  action  cannot  be 
maintained.  ' 

In  the  argument  of  this  case  on  the  part  of  the  plaintiff,  the  case 
vas  put  as  a  case  of  intermixture  of  goods,  and  it  was  argued  that 
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STicli  intermixture  having  taken  place,  the  plaintiff  might,  for  that 
cause,  hold  the  property  as  his.  But,  in  fact,  there  was  no  such  case 
of  intermixture.     The  entire  property  was  always  in  the  defendants. 

It  was  also  urged  that  the  defendants  were  estopped  to  deny  that 
the  150  barrels  of  pork  were  the  property  of  the  plaintiff,  having  given 
a  bill  of  sale  of  tlie  same,  and  under  the  circumstances  stated  in  the 
statement  of  facts.  Had  this  been  an  action  to  recover  damages  for 
the  value  of  150  barrels  of  pork,  this  position  might  be  tenable,  and 
the  defendants  estopped  to  deny  the  property  of  the  plaintiff  in  such 
150  barrels.  This  would  be  so  if  an  action  had  been  brought  against 
the  defendants  as  bailees  of  150  barrels  of  pork,  and  for  not  delivering 
the  same. 

But  the  distinction  between  the  case  of  an  action  for  damages  for 
not  delivering  150  barrels,  apd  that  of  replevin,  commanding  the 
officer  to  take  from  the  possession  of  the  defendants  150  barrels,  and 
deliver  the  same  to  plaintiff  as  his  property,  is  an  obvious  one.  To 
sustain  the  former,  it  is  only  necessary  to  show  a  right  to  150  barrels 
generally,  and  not  any  specific  150  barrels ;  but  to  maintain  replevin, 
the  plaintiff  must  be  the  owner  of  some  specific  150  barrels.  If 
bought,  they  must  be  specifically  set  apart,  or  designated  in  some  way 
as  his,  and  not  intermingled  with  a  larger  mass  of  like  kind  owned  by 
the  vendor.  Judgment  for  the  defendants} 


NATHAN    GUSHING    and    Othees   v.  ASA   A.    BREED    and 

Another. 

Supreme  Judicial  Court  op  Massachusetts,  January  Term,  1867. 

[Reported  in  14  Allen,  376.] 

CoNTEACT  to  recover  the  price  of  500  bushels  of  oats  sold  and  de- 
livered. The  answer  admitted  the  sale  and  delivery  of  105  bushels, 
and  offered  judgment  for  the  price  thereof;  and  denied  the  residue. 

At  the  trial  in  the  Superior  Court,  before  Russell,  J.,  without  a  jury, 
the  following  facts  appeared.  The  plaintiffs  were  owners  of  a  cargo  of 
black  oats,  received  by  the  schooner  Seven  Brothers,  which  on  being 
•weighed  was  found  to  contain  6695  bushels,  and  was  elevated  and 
stored  in  the  Merchants'  Grain  Elevator,  a  grain  warehouse  in  Boston, 
not  belonging  to  either  the  plaintiffs  or  defendants,  but  to  persons 
■whose  business  it  was  to  receive,  elevate,  store,  weigh,  and  deliver 
grain.     The  cargo  was  put  into  two  bins,  and  the  plaintiffs  thereafter 

1  See  "Weld  v.  Cutler,  2  Gray,  195.  —  Ed. 
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agreed  to  sell  to  the  defendants  500  bushels  thereof,  at  ninety-one 
cents  a  bushel,  and  accordingly  delivered  to  them  an  order  upon  the 
pi-oprietors  of  the  elevator,  dated  June  23,  1864,  the  body  of  which 
was  as  follows :  "  Please  deliver  Breed  &  Co.,  or  order,  500  bushels 
black  oats  from  cargo  per  schooner  Seven  Brothers,  storage  com- 
mencing, to  the  person  or  persons  in  whose  favor  this  order  is  drawn, 
June  29,  1864."  This  order  was  presented  on  June  25,  1864,  to  the 
proprietors  of  the  elevator,  who  accepted  the  same  in  the  usual  manner 
by  retaining  the  order  and  entering  it  in  their  books,  and  on  the  same 
day  delivered  to  the  defendants  105  bushels  of  the  oats.  Before  July 
5,  1864,  the  whole  cargo  had  been  sold  and  delivered  and  removed 
from  the  elevator  except  1274  bushels;  and  this  amount,  which  re- 
mained in  the  elevator,  included  305  bushels  of  the  quantity  agreed  to 
be  sold  to  the  defendants.  On  the  5th  of  July  a  fire  occurred,  without 
the  fault  of  either  of  the  parties  to  this  action,  and  rendered  the  oats 
which  remained  in  the  elevator  nearly  worthless.  The  price  for  weigh- 
ing and  elevating  these  oats  was  charged  to  the  plaintiffs. 

It  'was  the  general  usage  of  dealers  of  grain  in  Boston  to  place 
cargoes  and  other  large  quantities  of  grain  in  elevators,  where  the 
same  remained  until  sold,  either  in  entire  lots  or  in  smaller  quantities, 
by  orders  given  by  the  vendor  to  the  purchaser,  and  after  such  sale  it 
was  removed  from  the  elevator  or  kept  therein  at  the  election  of  the 
purchaser.  After  the  acceptance  of  such  order  by  the  proprietors  of 
the  elevator,  the  grain  covered  thereby  was  treated  by  them  in  all 
respects  as  the  property  of  the  purchaser;  the  vendor  had  no  fiirther 
control  over  it,  and  did  no  act  in  reference  to  separating  it  from  the 
rest,  or  removing  it  from  the  elevator ;  but  the  proprietors  held  the 
same  subject  to  the  order  of  the  purchaser,  obeyed  his  directions  in  all 
respects  in  reference  thereto,  received  orders  from  him  in  the  same 
manner  as  from  the  original  vendor,  or  weighed  it  out  to  him  in  such 
quantities  and  at  such  times  as  he  required,  they  guaranteeing  to 
deliver  out  the  full  number  of  bushels  weighed  into  the  elevator. 
They  made  no  charge  to  the  purchaser  except  for  storage.  Difierent 
cargoes  of  the  same  quality,  belonging  to  different  owners,  were  some- 
times mingled  in  the  bins.  Parcels  of  grain,  bought  as  above,  M^ere 
paid  for  according  to  contract,  and  without  regard  to  whether  or  not 
they  had  been  separated  and  removed  from  the  elevator,  and  all 
damage  to  grain  so  sold,  from  internal  causes  occurring  after  the  de- 
livery of  the  order,  was  borne  by  the  purchaser.  All  the  above  usages 
were  known  to  the  defendants ;  but  they  objected  to  the  evidence  to 
prove  the  same. 

Upon  these  facts,  the  judge  ruled  that  there  was  no  such  change  of 
title  to  the  grain,  except  as  to  the  105  bushels  actually  removed  by  the 
defendants  from  the  elevator,  as  to  make,  the  defendants  liable  to  this 
action;  and  found  that  the  plaintiffs  were  only  entitled  to  recover  the 
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price  agreed  for  the  105  bushels,  with  interest.     The  plaintiffs  alleged 
exceptions. 

W.  Gaston  rm.l  W.  A.  Meld,  for  the  plaintiffs.  This  is  the  case  of 
a  sale  of  an  undiviiled  part  of  a  cargo  in  the  possession  of  third  per- 
sons who  had  control  of  it,  and  whom  the  purchasers  made  their 
ao'ents  for  storing  and  delivering  the  quantity  bought,  as  they  might 
direct.  The  purchasers  could  have  had  a  separation  when  they  desired, 
it,  and  the  portion  sold  was  left  unseparated  solely  in  accordance  with 
their  wishes.  Regarded  as  a  sale  of  an  undivided  part,  the  transaction 
was  complete.  The  case  of  "Weld  v.  Cutler,  2  Gray,  196,  establishes 
that  separation  is  not  always  necessary  to  complete  a  sale.  Possession 
of  the  whole  by  the  purchaser,  with  the  right  to  separate  his  portion, 
is  all  that  is  necessary.  In  the  present  case,  the  warehousemen  had 
possession  of  the  whole ;  and  their  possession  was  coupled  with  an 
interest,  for  they  had  accepted  delivery  orders  for  parcels  of  the  cargo. 
The  plaintiffs  had  lost  all  control  over  the  quantity  covered  by  the 
orders  which  they  had  drawn.  The  warehousemen  charged  storage  to 
the  defendants ;  and  after  the  date  when  by  the  terms  of  tlie  order 
they  began  to  charge  storage  to  the  defendants,  certainly  they  were 
the  agents  of  the  defendants,  in  possession,  and  with  the  right  of  pos- 
session over  the  whole,  so  for  as  was  necessary  to  enable  them  to  de- 
liver what  was  covered  by  the  orders  which  they  had  accepted. 

It  is  no  test  of  a  completed  sale,  as  between  vendor  and  purchaser, 
that  the  vendor's  creditors  may  attach  the  property,  or  that  a  right  of 
stoppage  III  transitu  may  exist.  Nor  is  it  a  t'est,  that  the  purchaser 
could  not  maintain  replevin.  Of  course  replevin  would  not  lie  with- 
out an  actual  separation.  Scudder  v.  Worster,  11  Cush.  573  ;  Ropes  v. 
Lane,  0  Allen,  MVI.  And  in  those  cases  no  such  usages  of  trade  ap- 
peared as  in  the  present  case.  The  English  cases  also  are  distinguish- 
able from  this.  In  most  of  them  no  usage  of  trade  was  proved,  and  the 
goods  remained  in  the  actual  possession  of  the  vendors,  or  something 
reinained  to  be  done  by  them.  In  Maine  and  New  York,  the  decisions 
go  further  than  is  necessary  for  this  case.  Waldron  y.  Chase,  37  Maine, 
414;  Kimberly  v.  Patchin,  19  N.  Y.  330.  The  customs  and  usages  of 
trade  here  proved  were  reasonable.     Clark  v.  Baker,  11  Met.  186. 

G.  B.  Goodrich  and  I.  J.  Austin,  for  the  defendants.  Weighing  and 
separation  of  the  quantity  of  oats  sold  were  acts  which  the  vendors  were 
bound  to  perform.  They  had  a  right  to  select  from  either  of  the  two 
bins.  Any  five  hundred  bushels,  which  constituted  a  part  of  the  cargo 
of  the  Seven  Brothers,  wherever  stored,  would  have  answered  the  con- 
tract. Riddle  v.  Varnum,  20  Pick.  -2S5 ;  Scudder  v.  Worster,  11  Cush. 
573  ;  Weld  v.  Cutler,  2  Gray,  196 ;  Claflin  v.  Boston  and  Lowell  Railroad, 
7  Allen,  344;  Ropes  v.  Lane,  9  Allen,  502;  S.  C.  11  Alien,  591 ;  Han- 
son V.  Meyer,  6  East,  614;  White  v.  Wilks,  5  Taunt.  176;  Shepley  v. 
Davis,  ib.  617 ;  Busk  v.  Davis,  2  M.  &  S.  397 ;  Aldridge  v.  Johnson,  7 
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El.  &  Bl.  885.  The  order  of  the  plaintiffs  did  not  pass  the  title  to  any- 
specific  five  hundred  bushels  of  oats.  It  implied  a  request  to  the  ware- 
housemen to  separate,  weigh,  and  deliver  that  quantity.  These  acts 
■were  to  be  performed  by  the  agents  of  the  vendors.  But  the  defend- 
ants had  no  right  to  enter  the  warehouse,  and  separate  their  property. 
The  evidence  of  usage  was  inadmissible.  The  effect  and  object  of  it 
were  to  control  and  change  the  terms  of  the  contract  between  the 
parties,  by  showing  the  opinion  of  certain  warehousemen  and  persons 
who  deposit  grain  for  storage,  as  to  the  legal  eifect  of  a  contract  to  sell, 
and  of  a  written  order  by  vendors  upon  their  agents.  Although  the 
vendors  after  the  delivery  of  such  orders  might  not  interfere  personally, 
yet  their  agents  would  separate,  weigh,  and  deliver  the  grain  at  their 
cost,  and  the  vendors  are  responsible  for  the  acts  of  their  agents  in 
doing  so,  and  might  countermand  the  order  and  the  separation,  weigh- 
ing, and  delivery.  The  supposed  usage  is  inconsistent  with  the  contract 
made  by  the  parties,  and  with  the  legal  rights  and  duties  resulting  there- 
fi'om.  It  is  unreasonable,  because  under  it  the  property  of  different 
owners  may  be  mingled,  and  a  purchaser  from  one  person  may  be  com- 
pelled to  receive  property  owned  by  another.  So  if,  by  reason  of  mis- 
takes in  weighing  or  of  shrinking,  the  quantity  is  insufficient  to  answer 
all  the  orders,  the  purchaser  may  be  compelled  to  receive  the  personal 
responsibility  of  the  warehouseman.  The  supposed  usage  is  incon- 
sistent with  the  policy  of  the  law  regulating  public  warehouses,  and  is 
calculated  to  create  confusion  and  uncertainty  in  mercantile  contracts. 
St.  1860,  0.  206  ;  Dickinson  v.  Gay,  7  Allen,  29;  Dodd  v.  Parlow,  11 
Allen,  426. 

Chapman,  J.  The  use  of  elevators  for  the  storage  of  grain  has  in- 
troduced some  new  methods  of  dealing,  but  the  rights  of  parties  who 
adopt  these  methods  must  be  determined  by  the  principles  of  the  com- 
mon law.  The  proprietors  of  the  elevator  are  the  agents  of  the  various 
parties  for  whom  they  act.  When  several  parties  have  stored  various 
parcels  of  grain  in  the  elevator,  and  it  is  put  into  one  mass,  according 
to  a  usage  to  which  they  must  be  deemed  to  have  assented,  they  are 
tenants  in  common  of  the  grain.  Each  is  entitled  to  such  a  proportion 
as  the  quantity  placed  there  by  him  bears  to  the  whole  mass.  When 
one  of  them  sells  a  certain  number  of  bushels,  it  is  a  sale  of  property 
owned  by  him  in  common.  It  is  not  necessary  to  take  it  away  in  order 
to  complete  the  purchase.  If  the  vendor  gives  an  order,  on  the  agents 
to  deliver  it  to  the  vendee,  and  the  agents  accept  the  order,  and  agree 
with  the  vendee  to  store  the  property  for  him,  and  give  him  a  receipt 
therefor,  the  delivery  is  thereby  complete,  and  the  property  belongs  to 
the  vendee.  The  vendor  has  nothing  more  to  do  to  complete  the  sale, 
nor  has  he  any  further  dominion  over  the  property.  The  agent  holds 
it  as  the  property  of  the  vendee,  owned  by  him  in  common  with  the 
other  grain  in  the  elevator.    It  is  elementary  law  that  a  tenant  in  com- 
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mon  of  personal  property  in  the  hands  of  an  agent  may  sell  the  whole 
or  any  part  of  his  interest  in  the  jjroperty  by  the  method  above  stated, 
or  by  any  other  method  equivalent  to  it.  Actual  separation  and  taking 
away  are  not  necessary  to  complete  the  sale.  As  to  the  property  sold, 
the  agent  acts  for  a  new  principal,  and  holds  his  property  for  him.  The 
law  is  the  same,  whether  the  proprietors  are  numerous  or  the  vendor 
and  vendee  are  owners  of  the  whole.  If  the  vendee  resells  the  whole 
or  a  part  oi  what  he  has  purchased,  his  vendee  may,  by  the  same  course 
of  dealing,  become  also  a  tenant  in  common  as  to  the  part  which  he  has 
bought. 

This  is  not  like  the  class  of  sales  where  the  vendor  retains  the  pos- 
session, because  there  is  something  -further  for  him  to  do,  such  as 
measuring,  or  weighing,  or  marking,  as  in  Scudder  v.  Worster,  11 
Cush.  573;  nor  like  the  case  of  Weld  v.  Cutler,  2  Gray,  195,  where  the 
whole  of  a  pile  of  coal  was  delivered  to  the  vendee  in  order  that  he 
might  make  the  separation.  But  the  property  is  in  the  hands  of  an 
agent ;  and  the  same  person  who  was  the  agent  of  the  vendor  to  keep, 
becomes  the  agent  of  the  vendee  to  keep ;  and  the  possession  of  the 
agent  becomes  the  possession  of  the  principal.  Hatch  v.  Bayley,  12 
Cush.  27,  and  cases  cited.  The  tenancy  in  common  results  from  the 
method  of  storage  which  has  been  agreed  upon,  and  supersedes  the 
necessity  of  measuriiig,  weighing,  or  se])arating  the  part  sold. 

No  delivery  is  necessary  to  a  tenant  in  common.  Beaumont  v. 
Crane,  14  Mass.  400. 

Upon  these  principles,  the  plaintiffs  are  entitled  to  recover  the 
amount  due  them  for  the  property  thus  sold  and  delivered  to  the  de- 
fendants. The  damage  occasioned  to  this  property  by  the  fire  must  be 
borne  by  the  defendants,  as  owners  of  the  property. 

Exceptions  sustained. 


SECTION  V. 

Specification  of  the  goods  by  subsequent  appropriation. 

« 

MTJCKLOW  AND  Othees,  Assignees  of  Royland,  v.  MANGLES. 
In  The  Common  Pleas,  June  18,  1808. 

{Reforied  in  1  Taunton,  318.] 

Teovek  by  the  assignees  of  a  bankrupt  for  a  barge  and  other  effects. 
Upon  the  trial  before  Mansfield,  C.  J.,  at  Westminster,  at  the  sittings 
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in  this  term,  it  was  proved  that  Royland,  who  was  a  barge-builder,  had 
undertaken  to  build  the  barge  in  question  for  Pocock.  Before  the 
work  was  begun,  Pocock  advanced  to  Royland  some  money  on  account, 
and  as  it  proceeded,  he  paid  him  more,  to  the  amount  of  £190  in  all, 
being  the  whole  value  of  the  barge.  When  it  was  nearly  finished, 
Pocock's  name  was  painted  on  the  stern.  Two  days  after  the  comple- 
tion of  the  work,  and  before  a  commission  of  bankrupt  had  issued,  the 
defendant,  who  was  an  officer  of  the  sheriff  of  Middlesex,  under  an 
execution  against  Royland,  took  this  barge,  which  had  not  then  been 
delivered  to  Pocock,  but  gave  it  up  to  him  under  an  indemnity.  The 
jury  found  a  verdict  for  the  plaintiffs. 

JBest,  Seijt.,  now  moved  that  the  sum  of  £190,  the  value  of  the 
barge,  might  be  deducted  from  the  amount  of  the  verdict,  inasmuch  as 
the  property  had  absolutely  vested  in  Pocock,  who  had  paid  for  the 
barge,  and  could,  he  said,  have  recovered  it  in  trover  against  Royland ; 
and  the  assignees  could  not  be  in  a  better  condition  than  Royland  him- 
self This  was  not  such  a  permissive  possession  in  the  bankrupt  as  is 
described  in  the  Stat.  21  Jac.  1,  c.  19,  for  the  bankrupt  had  not  had 
time  to  deliver  it  after  it  was  finished.  Ex  parte  Flyn  &  Field,  1  Atk. 
185.  Flyn  &  Field  bought  of  Matthews  and  paid  for  two-thirds  of 
600  barrels  of  tar,  the  whole  to  be  sold  by  them  for  account  as  follows  : 
two-thirds  their  account,  and  one-third  Matthews'  account ;  Matthews' 
to  bear  charges  of  cartage  and  porterage  in  sending  off.  Matthews 
becoming  a  bankrupt,  the  chancellor,  on  petition,  held,  that  Flyn  & 
Field  were  entitled  to  two-thirds  of  the  tar,  for  that  this  was  only  a 
temporary  custody,  till  the  petitioners  could  conveniently  ship  it  for 
Ireland,  and  it  could  not  with  propriety  be  said  that  the  tar  was  in  the 
"  possession,  order,  and  disposition  "  of  the  bankrupt. 

Maksfibld,  C.  J.  The  only  effect  of  the  payment  is,  that  the  bank- 
rupt was  under  a  contract  to  finish  the  b'arge ;  that  is  quite  a  differ- 
ent thing  from  a  contract  of  sale,  and  until  the  barge  was  finished  we 
cannot  say  that  it  was  so  far  Pocock's  property  that  he  could  have 
taken  it  away.  It  was  not  finished  at  the  time  when  Royland  com- 
mitted the  act  of  bankruptcy ;  it  was  finished  only  two  days  before  the 
execution.  In  the  case  cited  it  was  necessarily  held  that  the  tar  was 
not  in  the  possession  of  the  bankrupt ;  otherwise,  in  every  case  of  ten- 
ancy in  common  with  a  bankrupt,  the  act  of  bankruptcy  would  vest 
the  entire  property  of  the  chattel  in  his  assignees. 

Heath,  J.  This  is  the  species  of  contract  which  in  the  civil  law  is 
described  by  the  term.  Do  ut  facias.  It  comes  within  the  cases  which 
have  been  held  to  be  executory  contracts,  and  as  such  not  within  the 
statute  of  frauds,  as  contracts  for  the  sale  of  goods.  A  tradesman  often 
finishes  goods,  which  he  is  making  in  pursuance  of  an  order  given  by 
one  person,  and  sells  them  to  another.  If  the  first  customer  has  other 
goods  made  for  him  within  the  stipulated  time,  he  has  no  right  to  com- 
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plain  ;  he  could  not  bring  trover  against  the  purchaser  for  the  goods  so 
8old.  The  painting  of  the  name  on  tlie  stern  in  this  case  makes  no 
difference.  If  the  thing  be  in  existence  at  the  time  of  the  order,  the 
property  of  it  passes  by  the  contract,  but  not  so  where  the  subject  is  to 

be  made. 

Lawrence,  J.     I  am  of  the  same  opinion.     No  property  vests  till 
the  thing  is  finished  and  delivered.  The  court  refused  the  rule} 


WOODS  AND  Another,  Assignees  of  Alexander  Paton,  a  Bank- 
rupt, V.  RUSSELL. 

In  the  King's  Bench,  June  26,  1822. 

[Reported  in  5  Barnevsall  ^  Alderson,  942.] 

This  case  was  tried  before  Bayley,  .!.,  at  the  summer  assizes,  1820, 
and  came  on  for  ai-gument  in  the  course  of  Easter  term,  upon  a  special 
case,  which  it  is  unnecessary  to  set  out,  as  the  facts  are  fully  stated  in 
the  judgment  delivered  by  the  court.     The  case  was  argued  by 

IJttledale,  for  the  plaintitFs.  The  property  in  the  ship,  rudder,  and 
cordage  continued  in  Paton  at  the  time  when  he  committed  the  act  of 
bankruptcy,  the  ship  not  being  then  completed.  The  case  of  Mucklow 
V.  Mangles^  is  an  authority  expressly  in  point.  There  the  bankrupt,  a 
barge-builder,  had  undertaken  to  build  a  barge  for  Pocock,  and  the 
latter  had  paid  the  whole  value  in  advance,  and  his  name  was  actually 
painted  on  the  stern  of  the  vessel  after  the  completion  of  the  work ; 
but  before  delivery,  and  before  any  commission  of  bankrupt  had 
issued  against  the  barge-builder,  the  barge  was  seized  in  execution  for 
a  debt  of  the  bankrupt.  It  was  held,  that  no  property  in  the  barge 
passed  to  Pocock  until  its  completion  and  delivery,  and  consequently 
that  the  assignees  were  entitled  to  recover  the  value.  Here  the  bank- 
rupt was  only  under  a  contract  to  deliver  the  ship,  and  although  the 
stipulated  time  for  building  had  actu.ally  elapsed,  yet  the  vessel  was 
not  completed  and  launched  until  after  the  act  of  bankruptcy.  The 
certificate  under  26  G.  3,  c.  60,  §  12,  clearly  is  not  to  be  given  till  the 
ship  is  completed,  and  until  that  time,  therefore,  no  property  passes  to 
the  vendee.  Groves  v.  Buck,^  Towers  v.  Osborne.*  But  at  all  events, 
the  case  falls  within  the  statute  of  James,  for  the  ship  was  in  the  hands 
of  the  bankrupt  as  the  reputed  owner.  Hay  v.  Fairbairn,'  Robinson  v. 
WBoweW 

1  Doubted  in  Carruthers  v.  Payne,  5  Bing.  270.  —  Ed. 

2  1  Taunt.  318.  3  3  M.  &  S.  178. 
*  1  Str.  506.  5  2  B.  &  A.  193. 
6  2  B.  &  A.  134. 
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Holt,  contra.  There  are  two  questions  in  this  case :  first,  whether 
the  property  in  the  ship,  rudder,  and  cordage  ever  passed  to  the  de- 
fendant; and,  secondly,  assuming  that  it  did,  whether  it  continued  in 
the  possession  of  the  bankrupt  at  the  time  of  the  act  of  bankruptcy, 
as  the  reputed  owner,  with  the  consent  of  the  true  owner,  within  the 
statute  of  James.  Here  the  property  passed  to  the  defendant  under 
the  contract,  for  there  was  a  delivery  to  him  before  the  30th  June. 
The  vessel  was  clearly  completed  when  she  was  capable  of  being  sur- 
veyed and  measured.  The  officers  of  the  customs  had  taken  the  usual 
bond  from  the  master  previously  to  the  bankruptcy ;  the  builder,  too, 
on  the  26th  June,  had  given  the  defendant  the  certificate  required  by 
the  26th  G.  3,  c.  60,  §  20,  .and  from  that  time  he  must  be  taken  to  have 
consented  that  the  defendant  should  have  the  possession.  Secondly, 
assuming  the  property  to  have  passed  to  the  defendant,  it  did  not  con- 
tinue, with  his  consent,  in  the  possession  of  the  bankrupt  as  reputed 
owner.  That  is  a  question  of  fact,  which  ought  to  have  been  found. 
MuUer  v.  Moss,^  and  Oliver  v.  Bartlett.^  Besides,  the  circumstance  of 
the  vessel's  having  been  registered  in  the  name  of  the  defendant,  and  of 
his  having  advertised  her  for  freight,  afford  the  strongest  evidence  that 
he,  and  not  the  bankrupt,  was  the  reputed  owner  of  the  ship. 

Our.  adv.  vult. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trover  for  a  ship,  rudder,  and  cordage,  by  the 
assignees  of  Alexander  Paton,  a  bankrupt,  and  the  facts  were  shortly 
as  follows:  Paton  was  a  ship-builder,  and  in  October,  1818,  he  en- 
tered into  a  written  contract  with  the  defendant  to  build  and  complete 
a  ship  for  the  defendant,  and  finish  and  launch  her  in  April,  1819 ;  and 
the  defendant  was  to  pay  for  the  ship  by  four  instalments  of  £750 
each :  the  first  when  the  keel  was  laid ;  the  second  when  they  were  at 
the  light  plank ;  and  the  third  and  fourth  when  the  ship  was  launched. 
The  payments  were  to  be  made  by  bills  at  two,  four,  six,  and  eight 
months.  The  first  and  second  instalments  were  duly  paid  in  March, 
1819 ;  the  defendant  appointed  a  master,  who,  from  that  time,  superin- 
tended the  building.  In  May,  1819,  the  defendant  advertised  the  ship 
for  charter,  and  on  the  16th  of  June  chartered  her,  with  Paton's  privity, 
for  a  voyage  from  Newcastle  to  Newfoundland.  Before  the  26th  of 
June  the  ship  was  measured  and  surveyed,  with  Paton's  privity,  with  the 
intent  that  the  defendant  might  get  her  registered  in  his  name.  On 
the  19th  June  the  master  entered  into  the  usual  bond  for  delivering  up 
the  register  ;  on  the  25th  Paton  signed  the  usual  certificate  of  her  build, 
&c.,  and  on  the  26th  the  ship  was  registered  in  the  defendant's  name. 
On  that  day  the  defendant  paid  Paton  the  third  instalment.     Paton's 

1  1  M.  &  S.  338.  ^  3  B.  Moore,  S97. 
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certificate  describerl  the  ship  as  lamiched,  but  that  was  not  the  case, 
and  Paton's  people  continued  ^vorking  upon  her,  and  using  his  timber 
and  materials  till  the  3d  of  July.  One  of  the  master's  apprentices  was 
employed  on  board  by  his  directions  from  the  early  part  of  June,  and  on 
the  30th  the  master  ordered  him  to  sleep  on  board ;  but  on  that  same 
day  Paton  committed  an  act  of  bankruptcy,  upon  which  a  commission 
afterwards  issued.  On  the  2d  of  July  the  defendant  and  a  crew  he  had 
hired  took  possession  of  the  ship  ;  and  his  servants,  by  his  direction,  took 
from  Paton's  yard  and  warehouse  a  rudder  and  cordage,  which  Paton 
had  bought  for  the  ship.  On  the  4th  of  July  the  ship  was  launched. 
The  fourth  instalment  was  never  paid.  The  ship  was  incomplete  when 
the  act  of  bankruptcy  was  committed,  and  the  expense  of  launching  her 
was  borne  by  the  defendant.  Upon  these  facts,  the  questions  proposed 
to  the  consideration  of  the  court  were,  whether  the  plaintiffs  were  en- 
titled to  recover  the  vahie  of  the  ship,  in  which  case  the  value,  subject 
to  a  deduction,  was  to  be  taken  at  £3000  ;  or,  if  not,  ■s^'hether  they  were 
entitled  to  recover  the  value  of  the  rudder  and  cordage ;  and,  should 
the  court  be  of  opinion  that  they  were  entitled  to  neither,  a  nonsuit 
was  to  be  entered ;  and  upon  these  points  alone  the  case  was  argued 
before  the  court.  It  has  occurred,  however,  to  the  court,  that  a  third 
question  arises  upon  the  facts,  which  neither  party  could  have  intended 
to  exclude,  which  is  this :  whether,  if  the  plaintiffs  are  not  entitled  to 
recover  the  whole  value  of  the  ship,  they  may  not  be  entitled  to  re- 
cover to  the  extent  of  so  much  of  the  fourth  instalment  as,  if  the  de- 
fendant has  the  ship,  he  ought  to  pay.  And,  upon  the  first  and  second 
questions,  our  opinion  is  in  favor  of  the  defendant ;  upon  the  last  against 
him.  This  ship  is  built  upon  a  special  contract,  and  it  is  part  of  the 
terms  of  the  contract,  that  given  portions  of  the  price  shall  be  paid  ac- 
cording to  the  progress  of  the  work ;  part  when  the  keel  is  laid,  part 
when  they  are  at  the  light  plank.  The  payment  of  these  instalments 
appears  to  us  to  appropriate  specifically  to  the  defendant  the  very  ship 
so  in  progress,  and  to  vest  in  the  defendant  a  property  in  that  ship,  and 
that,  as  between  him  and  the  builder,  he  is  entitled  to  insist  upon  the 
completion  of  that  very  ship,  and  that  the?  builder  is  not  entitled  to  re- 
quire him  to  accept  any  other.  But  this  c:ise  does  not  depend  merely 
upon  the  payment  of  the  instalments;  so  that  we  are  not  called  upon 
to  decide  how  far  that  payment  vests  the  property  in  the  defendant, 
because  here  Paton  signed  the  certificate  to  enable  the  defendant  to 
have  the  ship  registered  in  his  (the  defendant's)  name,  and  by  that  act 
consented,  as  it  seems  to  us,  that  the  general  property  in  the  ship  should 
be  considered  from  that  time  as  being  in  the  defendant.  The  defend- 
ant had,  at  that  time,  paid  half  what  the  ship,  when  complete,  would  be 
worth.  Paton  could  not  be  injured  by  having  the  general  property  in 
the  ship  considered  as  vested  in  the  defendant,  because  he  would  still 
have  a  lien  upon  the  possession  for  the  residue  of  the  price ;   and  we 
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think  the  legal  effect  of  signing  the  certificate,  for  the  pui-pose  of  hav- 
ing the  ship  registered  was,  from  the  time  the  registry  was  complete,  to 
vest  the  general  property  in  the  defendant.  In  order  to  register  the 
ship  in  the  defendant's  name,  an  oath  would  be  requisite  .that  the  de- 
fendant was  the  owner ;  and  when  Paton  concurred  in  what  he  knew 
was  to  lead  to  that  oath,  must  he  not  be  taken  to  have  consented  that 
the  ownership  should  really  be  as  that  oath  described  it  to  be  ?  The 
case  of  Mucklow  v.  Mangles,  1  Taunt.  318,  seems  to  us  to  be  clearly 
distinguishable  from  the  present,  because  the  bargain  there  for  building 
the  barge  does  not  appear  to  have  stipulated  for  the  advances  which 
were  made ;  and  those  advances  do  not  appear  to  have  been  regulated 
by  the  progress  of  the  work.  Mr.  Justice  Heath's  opinion  appears  to 
have  been  founded  on  the  notion  that  the  builder  was  not  tied  doVn  to 
deliver  that  specific  barge,  but  would  have  been  at  full  liberty  to  have 
substituted  any  other  he  was  building,  and  the  builder  had  done  no  act 
expressing  an  unequivocal  consent  that  the  general  property  should  be 
considered  vested  in  the  purchaser.  The  painting  of  the  name  upon 
the  stern,  the  only  act  there,  pledged  the  builder  to  nothing ;  it  ex- 
pressed an  intention  that  the  barge  should  be  Pocock's,  but  it  did  no 
more.  He  might  change  that  intention  and  obliterate  the  name.  But 
the  signing  of  the  certificate  here,  to  the  intent  that  the  defendant 
might  obtain  a  registry  in  his  own  name,  was  a  consent  that  what  was 
necessary  to  enable  the  defendant  to  obtain  such  registry,  should,  as 
between  them,  be  considered  as  complete ;  and  that,  as  the  defendant 
would  have  to  swear  that  he  was  sole  owner  of  the  ship,  the  owner- 
ship should  be  considered  his.  We  are,  therefore,  of  opinion,  that  the 
assignees,  who  claim  under  Paton,  are  bound  equally  with  him ;  and  as 
this  is  not  a  case  within  the  statute  of  James,  the  plaintiffs  are  not  en- 
titled to  recover  the  general  value  of  the  ship.  And  as  to  the  rudder 
and  cordage,  as  they  were  bought  by  Paton  specifically  for  this  ship, 
though  they  were  not  actually  attached  to  it  at  the  time  his  act  of 
bankruptcy  was  committed,  they  seem  to  us  to  stand  upon  the  same 
footing  with  the  ship,  and  that,  if  the  defendant  was  entitled  to  take 
the  ship,  he  was  also  entitled  to  take  the  rudder  and  cordage  as 
parts  thereof  Upon  the  last  question,  however,  we  are  of  opinion 
against  the  defendant.  Though  the  general  ownership  was  vested 
in  the  defendant,  the  possession  remained  with  Paton;  and  as  the 
bills  for  the  third  and  fourth  instalments  were  to  be  given  at  the 
launching  of  the  ship  (when  launched),  Paton,  had  he  completed  the 
ship,  would  have  had  a  lien  upon  it  till  those  bills  were  given ;  and  as 
the  defendant  thought  fit  to  take  the  ship  before  it  was  complete,  after 
having  given  bills  for  the  first  three  instalments  only,  we  think  he 
ought  to  have  given  a  bill  for  so  much  of  the  fourth  instalment  as,  ac- 
cording to  the  value  of  what  remained  to  be  done,  Paton  was  entitled 
to  receive ;  and  that,  unless  what  remained  to  be  done  would  be  equal 
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to  tlie  whole  of  the  fourth  instalment,  his  taking  the  ship,  without 
giving  or  tendering  such  a  bill,  was  a  wrongful  taking.  We  are,  there- 
fore, of  opinion  that,  according  to  the  provision  made  in  that  respect 
in  the  case,  it  ought  to  be  referred  to  Mr.  Bainbridge  and  Mr.  Clayton, 
and  such  third  person  as  they  shall  appoint,  to  take  an  account  of  the 
want  of  materials  stipulated  to  be  provided  by  Paton  not  on  board,  and 
the  fair  expense  of  lannching,  and  to  enter  tlie  ver.lict  accordingly.  If 
the  want  of  mateii;ds,  and  the  expense  of  launching,  shall  amount  to 
£750,  the  verdict  to  be  entered  for  the  defendant;  if  it  shall  amount  to 
less  than  £750,  a  verdict  for  the  difference  to  be  entered  for  the  plaintiff. 

Judgment  accordingly. 


FRAGANO  v.  LONG. 
In  the  King's  Bench,  Easter  Term,  1825. 

\lle]iorted  in  4  BarnewaU  Sf  C'resswelt,  219.] 

AssuJrrsiT  against  defendant  as  owner  of  the  brig  or  vessel  James 
and  Theresa,  for  negligence  in  shipping  a  cask  of  hardware.  At  the 
trial  before  Hullock,  B.,  at  the  Lancaster  summer  assizes,  18'24,  the  fol- 
lowing facts  appeared  in  evidence.  Mason  &  Sons,  hardwaremen  at 
Birmingham,  in  Ajiril,  1822,  received  an  order  from  the  plaintiff  resid- 
ing at  Naples,  of  which  the  following  is  a  translation:  — 

Naples,  March  28, 1822. 
Order  transmitted  by  G.  Frasano,  of  this  city,  to  Mason  &  Sons  of  Birming- 
ham, tliroiigli  jMr.  F.  L.  for  tlie  ibllowing  merchandise,  to  be  despatched  on 
insurance  being  effected.     Terms  to  be  three  months'  credit  from  the  time  of 
arrival. 

The  order  then  specifieil  the  goods.  In  pursuance  of  this  order,  the 
cask  of  hardware  in  question  marked  with  the  plaintiff's  initials  was 
sent  by  the  canal  from  Birmingham,  b'y  Mason  &  Sons,  to  j\Icssrs. 
Stokes,  their  shipping  agents  at  Liverpool,  with  directions  to  forward 
the  same  to  Naples.  An  insurance  was  effected,  and  the  interest 
declared  to  be  in  Fi-agano.  On  the  3d  of  July,  Messrs.  Stokes  received 
a  notice  of  the  arrival  of  the  goods  from  the  canal  carrier,  anil  sent 
their  porter,  who  received  the  goods  from  the  carrier,  and  took  them  in 
a  cart  to  the  quay  where  the  J.ames  and  Theresa  was  lying,  and  deliv- 
ered them  on  the  quay  to  the  mate  of  that  vessel,  Avho  gave  the  follow- 
ing receipt :  — 

Received  in  good  order  and  condition  on  board  the  James  and  Theresa,  for 
Naples,  one  cask  of  hardware. 

G.  F.  Samuel  Smith,  Mate. 

From  W.  &  J.  Stokes. 
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The  goods  -were  left  in  the  custody  of  the  mate,  and  before  they  were 
actually  put  on  board,  by  some  accident  the  cask  fell  into  the  water,  by 
which  the  injury  complained  of  was  sustained.  Upon  this  evidence  the 
jury,  under  the  direction  of  the  learned  judge,  found  a  verdict  for  the 
plaintiff.  In  Michaelmas  term  a  rule  nisi  for  a  new  trial  was  obtanied, 
on  the  ground,  first,  that  no  bill  of  lading  having  been  made  out,  the 
property  in  the  goods  \Vas  never  vested  in  the  plaintiff;  secondly,  that 
by  the  terms  of  the  order,  the  goods  were  not  to  be  at  the  plaintiff's 
risk  until  after  their  arrival  at  Naples. 

F.  Pollock  was  now  called  upon  to  support  the  rule.  The  plaintifi" 
ought  to  have  been  nonsuited  in  this  case,  for  it  ^id  not  appear  that  the 
property  in  the  goods  ever  vested  in  him.  The  receipt  given  by  the 
mate  of  the  vessel  left  the  goods  in  the  power  of  Messrs.  Stokes,  and 
he  would  have  been  bound  to  deliver  them,  according  to  any  order 
subsequently  given  by  Messrs.  Stokes.  Craven  v.  Ryder.^  But  no  bill 
of  lading  or  other  document  making  the  goods  deliverable  to  the  plain- 
tiff was  ever  signed;  he,  therefore,  never  had  such  a  property  in  them 
as  would  enable  him  to  maintain  this  action.  Then,  secondly,  the 
goods  were  to  be  paid  for  three  months  after  their  arrival ;  if  they 
never  arrived  the  plaintiff  could  never  be  called  upon  for  payment ; 
they  were  not,  therefore,  at  his  risk  until  they  arrived  at  Naples. 

Crompton,  contra,  was  desired  by  the  court  to  confine  himself  to  the 
last  point.  That  was  a  mere  arrangement  as  to  the  time  of  payment, 
and  could  not  prevent  the  vesting  of  the  goods  in  the  plaintiff.  Rugg 
V.  Minett.^  The  order  for  insurance  makes  it  quite  clear  that  the  goods 
were  to  be  at  his  risk  as  soon  as  they  left  Birmingham. 

Baylet,  J.  Considering  this  case  apart  from  the  order  given  by  the 
plaintiff,  it  is  quite  free  from  doubt  either  in  law  or  justice.  It  appears, 
however,  that  the  plaintiff  sent  an  order  to  Mason  &  Sons  at  Birming- 
ham, for  the  goods  in  question  "  to  be  despatched  on  insurance  being 
effected.  Terms  to  be  three  months'  credit  from  the  time  of  arrival." 
But  for  that  order  the  goods  never  would  have  left  Mason's  warehouse, 
and  when  sent,  they  were  marked  with  the  plaintiff's  initials.  If  the 
goods  had  been  destroyed  by  lightning  on  the  road  to  Liverpool,  Fra- 
gano  must  have  borne  the  loss.  At  Liverpool,  Stokes  &  Co.,  Mason's 
shipping  agents,  shipped  the  goods  and  took  a  receipt.  It  is  argued 
that  the  agent  was  thereby  enabled  to  maintain  an  action  for  the 
goods,  but  that  Pragano  as  his  principal  could  not.  I  think  that  posi- 
tion is  not  correct,  although  there  might  have  been  some  difficulty  had 
Stokes  &  Co.  set  up  an  adverse  interest.  It  therefore  seems  to  me, 
that  as  the  goods  left  Mason's  warehouse  by  the  order  of  the  plaintiff, 
they  were  at  his  risk,  and  that  he  can  maintain  an  action  for  them, 
unless  the  form  of  the  order  which  he  gave  for  them  deprives  him  of 

1  6  Taunt.  4S3.  ^  H  East,  210. 
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that  right.  It  has  been  urged,  that  the  form  of  the  order  throws  the 
risk  upon  the  vendor  until  the  arriv.al  of  the  goods,  for  they  were  not 
to  be  paid  for  until  three  months  from  that  period,  and  consequently 
that  the  arrival  was  a  condition  precedent  to  Mason's  right  to  sue  for 
the  price.  If,  however,  the  goods  were  not  to  be  paid  for  unless  they 
arrived,  why  should  the  plaintiff  insure  them  ?  That  shows  that  the 
arrival  was  not  considered  as  a  condition  precedent  to  the  payment. 
If  the  goods  arrived,  three  months  from  the  arrival  was  to  be  the 
period  of  credit;  if  they  did  not  arrive,  still  the  plaintiff  would  be 
bound  to  pay  in  a  reasonable  time  after  the  arrival  became  impossible. 
If  this  were  not  so,  the  insurance  would  be  altogether  nugatory,  for 
Fragano  could  not  sue  upon  it,  neither  could  Mason,  the  interest  being 
declared  to  be  in  Fragano.  For  tliese  reasons,  I  am  of  opinion  that 
the  form  of  the  order  for  the  goods  does  not  vary  the  case,  and  that 
the  verdict  was  properly  found  for  the  plaintiff. 

HoLEOYD,  J.  I  also  think  that  the  verdict  found  for  the  plaintiff 
was  right.  It  has  been  argued  that  neither  the  mate  nor  the  owner  of 
the  vessel  was  liable  to  any  one  but  Stokes  &  Co.,  from  whom  the 
goods  were  received.  But  it  is  a  principle  of  law,  that  the  real  owner 
of  the  goods,  for  whom  Stokes  &  Co.  were  agents,  may  sue  for  the  loss, 
although  the  defendant  was  not  informed  of  his  existence.  Then  it  has 
been  urged  that  Fragano  had  no  interest  in  the  goods,  and  the  tenus 
of  the  order  have  been  adverted  to  in  support  of  that  argument ;  but 
I  think  that  the  goods  became  his  property  as  soon  as  they  were  sent 
off  by  Mason  &  Co.  When  goods  are  to  be  delivered  at  a  distance 
from  the  \'endor,  and  no  charge  is  made  by  him  for  the  carriage,  they 
become  the  property  of  the  buyer  as  soon  as  they  are  sent  off.  It  was 
next  contended  that  Fragano  was  not  liable  to  the  vendor  unless  the 
goods  arrived ;  but  the  order  for  insurance  is  decisive  as  to  that.  The 
policy  was  to  protect  Fragano,  and  shows  that  he  considered  he  should 
be  the  sufferer  if  the  goods  were  lost  on  the  voyage,  which  he  could 
not  have  been,  had  the  arrival  of  the  goods  been  a  condition  precedent 
to  his  liability  to  the  vendors.  The  expiration  of  three  mouths  was  to 
be  the  time  of  payment  if  the  goods  arrived ;  if  they  did  not  arrive, 
the  law  would  imply  a  promise  to  pay  in  a  reasonable  time. 

LixTLEDALE,  J.,  concurred.  Mule  discharged. 


SECT,  v.]  ATKINSON   V.    BELL.  801 


ATKINSOF   AKD    Others,  Assignees  of  Sleddon,  v.  BELL  and 

Others. 

In  the  King's  Bench,  Easter  Term,  1828. 

[Reported  in  8  Barnewatt  Sf  Cresswell,  277.] 

Assumpsit  for  goods  sold  and  delivered,  goods  bargained  and  sold, 
■work  and  labor,  and  materials  found  and  provided.  At  the  trial  before 
Hullock,  B.,  at  the  summer  assizes  for  Lancaster,  1827,  it  appeared  that 
the  defendants  were  linen  and  thread  manufacturers  at  Whitehaven,  in 
Cumberland.  The  bankrupt,  Sleddon,  before  his  bankruptcy  was  a 
machine-maker,  residing  at  Preston,  in  Lancashire.  One  Kay,  of  Pres- 
ton, obtained  a  patent  for  a  new  mode  of  spinning  flax,  and  the  defend- 
ants, being  desirous  of  tiying  the  efiect  of  it,  on  the  12th  November, 
1825,  by  letter  ordered  him  to  procure  to  be  made  for  them  as  soon  as 
pos.sible  a  preparing  frame  and  two  spinning  frames,  in  the  manner  he 
most  approved  of.  In  January,  1826,  Kay  ordered  two  spinning  fraines 
and  a  roving  frame  to  be  made  by  Sleddon  for  the  defendants,  and 
informed  them  that  he  had  so  done.  These  machines  were  formed  on 
■Kay's  first  plan,  and  completed  at  the  end  of  March  ;  and  after  they  had 
been  so  completed  they  lay  in  Sleddon's  premises  a  month,  while  two 
other  machines  of  these  defendants,  intended  to  be  used  in  the  same 
mills,  were  altered  by  Sleddon,  under  Kay's  superintendence;  and 
when  those  had  been  completed  to  his  mind,  he  ordered  the  machines 
in  question  to  be  altered  in  the  same  manner.  They  were  altered 
accordingly,  packed  in  boxes  by  Kay's  directions,  and  remained  on 
Sleddon's  premises.  On  the  23d  of  June,  1826,  Sleddon  wrote  to  the 
defendants,  and  informed  them  that  the  two  frames  had  been  ready  for 
the  last  three  weeks,  and  begged  to  know  by  what  conveyance  they 
were  to  be  sent.  On  the  8th  of  August  a  commission  of  bankrupt 
issued  against  Sleddon,  under  which  he  was  duly  declared  a  bankrupt. 
The  assignees  afterwards  required  the  defendants  to  take  the  frames, 
but  they  refused  to  do  so.  It  was  objected  on  the  part  of  the  defend- 
ants, that  the  action  was  not  maintainable  for  goods  bargained  and 
sold,  because  the  property  in  the  frames  had  never  vested  in  the  defend- 
ants. The  learned  judge  was  of  opinion  that  the  action  was  not  main- 
tainable, and  he  directed  a  nonsuit  to  be  entered,  with  liberty  to  the 
plaintifis  to  move  to  enter  a  verdict  for  the  price  of  the  machines.  A 
rule  nisi  having  been  obtained  for  that  purpose, 

brougham  and  I'arke  now  showed  cause.  The  plaintiff  is  not  enti- 
tled to  recover  on  the  count  for  goods  bargained  and  sold,  because  that 
form  of  action   is  not  maintainable  unless  there  be  a  contract  for 
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specific  goods,  and  unless  every  thing  has  been  done  so  as  to  vest  the 
property  in  those  goods  in  the  purchaser,  and  entitle  him  to  maintain 
trover  upon  tendering  the  price.  If  the  contract  can  be  satisfied  by 
sellin<T  any  goods  of  a  certain  description,  this  action  will  not  lie ;  but 
the  proper  remedy  is  by  a  special  action  of  assumpsit  for  not  accepting. 
As  soon  as  specific  goods  have  been  selected  by  the  vendor,  and 
accepted  l)_y  the  vendee,  and  ever}'  thing  done  to  vest  the  property, 
this  action  -svill  lie,  but  not  until  then.  Now  here  the  defendants  did 
not  agree  to  accept  any  particular  goods.  They  merely  ordered 
machines  to  be  made  for  them  in  a  particular  mode ;  and  the  only 
remedy  for  the  breach  of  such  a  contract  is  a  special  action  on  the  case 
for  not  accepting.  That  the  property  in  these  machines  did  not  pass 
to  the  defendants  is  clear ;  for  in  case  of  a  destruction  by  fire,  the  loss 
could  not  have  fallen  on  them,  but  it  must  have  fallen  on  the  bankrupt. 
If  the  bankrupt  had  delivered  them  to  another  person,  the  defendants 
could  not  have  maintained  trover  for  them.  They  could  only  have 
brought  an  action  against  the  bankrupt  for  breach  of  contract,  in  not 
making  machines  according  to  order.  They  renrained  the  property  of 
the  maker,  who  might  have  performed  his  contract  by  delivering  any 
other  similar  machines.  Suppose  an  execution  to  have  issued  against 
the  defendants,  could  these  machines  have  been  seized  by  the  sheriflTas 
their  goods'?  They  continued  the  goods  of  the  bankrupt,  although  he 
might  be  liable  to  an  action  for  breach  of  the  contract.  There  was  no 
proof  of  any  selection  of  these  goods  by  the  defendants.  Mucklow  v. 
Mangles  ^  is  an  authority  to  show  that  no  propert}'  in  a  chattel  bar- 
gained for  vests  in  the  person  who  orders  it  until  it  be  finished  and 
delivered,  even  though  the  price  be  paid.  And  according  to  the 
opinion  expressed  by  Littledale,  J.,  in  Simmons  v.  Swift,^  goods  bar- 
gained and  sold  will  not  lie  merely  because  the  property  passes.  The 
mere  bai-gain  will  not  suffice  unless  the  price  be  ascertained. 

Secondly,  the  plaintiffs  cannot  recover  on  the  count  for  work  and 
labor ;  for  that  count  is  applicable  to  those  cases  only  in  which  the 
work  is  done  on  account  of  the  defendants.  Here  it  was  done  upon 
the  plaintiff's  own  account,  in  working  up  his  own  materials  into 
machines,  which,  when  completed  and  accepted,  and  not  until  then, 
could  be  the  property  of  the  defendants.  The  case  of  Towers  v. 
Osborne"  is  of  very  doubtful  authority,  and  was  said  to  be  an  extreme 
case  by  Lord  Tenterden,  C.  J.,  in  Garbutt  v.  Watson.* 

Cross,  Serjt.,  and  Tomlinson.,  contra.  There  was  a  specific  appro- 
priation of  these  machines  to  the  defendants  after  they  were  finished. 
Kay  was  the  agent  of  the  defendants ;  and  their  letter  of  the  lith  of 
November,  1825,  gave  him  the  most  ample  powers  to  act  as  he  thought 

1  1  Taunt.  318.  2  5  b.  &  C.  857. 
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best  for  their  interest,  and  therefore  he  had  sufficient  authority  to 
appropriate  the  machines  to  them  if  he  thought  proper.  After  the 
machines  were  completed,  they  were,  by  Kay's  order,  altered  according 
to  the  latest  improvement,  and  to  correspond  with  other  machines  of 
these  defendants  altered  by  Sleddon,  under  Kay's  superintendence, 
and  intended  to  be  used  in  the  same  mill.  That  was  an  acceptance  of 
these  specific  machines  by  the  defendants  through  Kay.  It  therefore 
operated  as  a  purchase  of  them.  This  case  fills  within  the  principle  of 
the  decision  in  Woods  v.  Russell.^  There  it  was  held,  that  an  un- 
finished chattel  may  be  appropriated,  and  that  the  appropriation  vests 
the  property  in  the  chattel  in  the  person  by  whose  order  it  has  been 
made.  It  is  not  true  that  the  bankrupt  could  by  his  own  act  substitute 
other  machines,  for  he  could  not  send  out  any  without  the  consent  of 
Kay,  the  patentee.  He  could  not  sell  them  without  the  permission  of 
Kay.  They  could  not  have  been  seized  under  an  execution  against  the 
goods  of  Sleddon,  because  the  sheriff  could  not  make  any  title  to  them 
without  Kay's  consent.  In  Rohde  v.  Thwaites  ^  an  apjiropriation  of 
goods  by  the  seller,  assented  to  by  the  buyer,  was  held  to  vest  the 
property  in  the  latter.  Here  Sleddon,  by  Kay's  permission,  appro- 
priated the  goods  to  the  defendants,  and  they  by  their  agent  Kay 
assented  to  that  appropriation. 

Secondly,  the  plaintiffs  are  entitled  to  recover  on  the  count  for  work 
and  labor.  For  here  the  machines,  but  for  the  orders  given  by  the  de- 
fendants, would  never  have  been  in  existence.-  The  property  in  the 
thing  ordered  vests,  when  it  is  completed,  by  relation  in  the  orderer, 
and  the  person  who  made  it  may  then  sue  for  work  and  labor.  In 
Towers  v.  Osborne  '  the  action  appears  to  have  been  for  the  value  or 
price  of  a  bespoken  chariot,  and  not  a  mere  action  for  damages  for  not 
accepting ;  and  in  Garbutt  v.  Watson,^  the  form  of  the  remedy  in 
Towers  V.  Osborne  was  not  questioned.  They  also  cited  Dunmore  v. 
Taylor.5 

Bayley,  J.  I  think  the  rule  for  entering  a  verdict  for  the  plaintiff 
ought  to  be  discharged.  If  the  declaration  had  contained  a  count  for 
not  accepting  the  machines,  the  plaintiffs  might  have  been  entitled  to 
recover;  and  I  think  now  that,  upon  payment  of  costs,  they  should  be 
allowed  to  set  aside  the  nonsuit,  and  add  other  counts  to  the  declara- 
tion, and  have  a  new  trial.  But  I  cannot  say  that  the  property  passed 
to  the  defendants,  so  as  to  enable  the  plaintiffs  to  recover  on  the  counts 
for  goods  bargained  and  sold,  or  for  work  and  labor.  It  is  said,  that 
there  was  an  appropriation  of  these  specific  machines  by  the  maker, 
and  that  the  property  thereby  vested  in  the  defendants.  I  think  it  did 
not  pass.    Where  goods  are  ordered  to  be  made,  while  they  are  in  prog- 

1  5  B.  &  A.  942.  2  6  B.  &  C.  388.  '  1  Str.  506. 
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rcss  the  materials  belong  to  the  maker.  The  property  does  not  vest 
in  the  party  who  gives  the  order  until  the  thing  ordered  is  completed. 
And  although  while  the  goods  are  in  progress  the  maker  may  intend 
them  for  the  person  ordering,  still  he  may  afterwards  deliver  them  to 
another,  and  thereby  vest  the  property  in  that  other.  Although  the 
maker  may  thereby  render  himself  liable  to  an  action  for  so  doing, 
still  a  good  title  is  given  to  the  party  to  whom  they  are  delivered.  It 
is  true  that  Kay  saw  these  things  while  they  were  in  progress,  and 
knew  that  the  bankrupt  intended  them  for  the  defendants;  yet  they 
might  afterwards  have  been  delivered  to  a  third  person.  This  case  is 
not  aifected  by  the  argument  that  these  are  patent  articles,  because 
they  might  have  been  delivered  to  a  third  person  with  Kay's  assent. 
The  case  of  Woods  v.  RusselP  is  distinguishable.  The  foundation  of 
that  decision  was,  that  as  by  the  contract  given  portions  of  the  price 
were  to  be  p.aid  according  to  the  progress  of  the  work,  by  the  pay- 
ment of  those  portions  of  the  price  the  ship  was  irrevocably  appro- 
priated to  the  person  paying  the  monej'.  That  was  a  purchase  of  the 
specific  articles  of  which  the  ship  was  made.  Besides,  there  the  ship- 
builder had  signed  the  certificate  to  enable  the  purchaser  to  have  the 
shij)  registered  in  his  name ;  the  legal  efiect  of  which  was  held  to  be 
to  vest  the  general  propierty  in  the  purchaser.  If  in  this  case  an  ex- 
ecution had  issued  against  Sleddon,  the  sheriff  might  have  seized  the 
machines.  They  were  Sleddon's  goods,  although  they  were  intended 
for  the  defendants,  and  he  had  written  to  tell  them  so.  If  they  had 
expressed  their  assent,  then  this  case  would  have  been  within  Rohde  v. 
Thwaites,^  .and  there  would  have  been  a  complete  appropriation  vest- 
ing the  property  in  the  defendants.  But  there  was  not  any  such  assent 
to  the  appropriation  made  by  the  bankrupt,  and  therefore  no  action  for 
goods  bargained  and  sold  was  maintainable.  Then  as  to  the  counts 
for  work  and  labor,  if  you  employ  a  man  to  build  a  house  on  your  land, 
or  to  make  a  chattel  with  your  materials,  the  party  who  does  the  work 
has  no  power  to  appropriate  the  produce  of  his  labor  and  your  materi- 
als to  any  other  person.  Having  bestowed  his  labor  at  your  request 
on  your  materials,  he  may  maintain  an  action  against  you  for  work 
and  labor.  But  if  you  employ  another  to  work  up  his  own  materials 
in  making  a  chattel,  then  he  may  appropriate  the  produce  of  that  labor 
and  materials  to  any  other  person.  No  right  to  maintain  any  action 
vests  in  him  during  the  progress  of  the  work ;  but  when  the"  chattel 
has  assumed  the  character  bargained  for,  and  the  employer  accepted  it, 
the  party  employed  may  maintain  an  action  for  goods  sold  and  de- 
livered, or,  if  the  employer  refuses  to  accept,  a  special  action  on  the 
case  for  such  refusal.  But  he  cannot  maintain  an  action  for  work  and 
labor,  because  his  labor  was  bestowed  on  his  own  materials,  and  for 
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himself,  and  not  for  the  person  who  employed  him.  I  think  that  in 
this  case  the  plaintiff  cannot  recover  on  the  count  for  work  and  labor. 

HoLEOTD,  J.  I  think  that  on  the  facts  given  in  evidence  a  verdict 
might  have  been  sustained  on  a  count  for  not  accepting  the  machines. 
I  have  entertained  great  doubt  during  the  argument,  whether  a  verdict 
might  not  be  sustained  on  the  count  for  work  and  labor  and  materials 
found.  I  think  it  will  not  lie  for  goods  bargained  and  sold,  because 
there  was  no  specific  appropriation  of  the  machines  assented  to  by  the 
purchaser,  and  the  property  in  the  goods,  therefore,  remained  in  the 
maker.  Then  as  to  work  and  labor,  the  work  was  done,  and  the  labor 
bestowed  on  the  materials  of  the  maker  in  manufacturing,  an  article 
which  never  became  the  property  of  the  defendants.  I  am  of  opinion, 
therefore,  that  the  work  was  done  for  the  bankrupt,  and  not  for  the 
defendants. 

LiTTLBDAiiE,  J.  I  am  of  the  same  opinion.  Goods  bargained  and 
sold  will  not  lie  unless  there  be  a  sale.  There  could  not  be  any  sale  in 
this  case,  unless  there  was  an  assent  by  the  defendants  to  take  the 
articles.  Here  there  was  no  assent.  The  property  must  be  changed, 
to  make  the  action  maintainable.  If  the  property  had  been  changed, 
the  maker  could  not  have  delivered  these  machines  to  any  one  but 
the  defendants.  I  think,  however,  he  might  have  delivered  them  to 
another,  notwithstanding  any  thing  that  passed,  and  that  the  defend- 
ants could  not  have  maintained  trover  against  the  party  to  whom  they 
were  delivered.  In  the  case  of  an  execution  or  a  bankruptcy,  these 
machines  must  have  been  treated  as  the  goods  of  the  maker.  As  to 
the  count  tor  work  and  labor  and  materials,  the  labor  was  bestowed, 
and  the  materials  were  found,  for  the  purpose  of  ultimately  effecting  a 
sale,  and  if  that  purpose  was  never  completed,  the  contract  was  not 
executed,  and  then  work  and  labor  will  not  lie.  The  work  and  labor 
and  the  materials  were  for  the  benefit  of  the  machine-maker,  and  not 
for  the  defendants.  Hule  absolute,  on  payment  of  costs. 


SWAIN  V.  SHEPHERD. 
At  Nisi  Prius,  coram  Parke,  J.,  September  4,  1832. 

[Reported  in  1  Moody  Sr  Robinson,  223.] 

Case  against  carriers  for  loss  of  goods. 

The  plaintiffs  were  manufacturers  at  Huddersfield. 

The  defendant  was  a  carrier  from  Huddersfield  to  Settle. 

One  Metcalfe,  a  tradesman  at  Settle,  had  sent  to  the  plaintiff  a  writ- 
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ten  oixler,  desiring  him  to  send  him  a  certain  quantity  of  kersey  at  a 
specified  price,  and  to  forward  it  by  the  defendant's  wagon. 

The  plaintiff  accordingly  delivered  the  goods  at  the  defendant's  office 
at  Huddersfield,  and  they  Avere  lost  in  the  course  of  the  journey. 

The  plaintiff's  cleric  gave  evidence,  that,  according  to  the  custom  of 
the  plaintiff's  business,  if  goods  were  ordered  by  a  customer  living  at  a 
distance  from  Huddersfield,  the  plaintiff  forwarded  the  same ;  but  if 
the  customer,  on  their  arrival,  disapproved  of  the  goods,  he  was  at 
liberty  to  send  them  back,  and  that  in  such  cases  the  plaintiff  paid  the 
carriage  both  ways ;  no  exjn-ess  agreement  had  been  made  with  Met- 
calfe on  the  subject.  The  plaintiff,  at  different  times,  had  supphed 
Metcalfe  with  about  twenty-seven  parcels  of  goods  ;  and  on  five  of  those 
occasions,  Metcalfe  had  returned  part  of  the  goods ;  but  no  instance  was 
given  of  any  one  entire  ])arcel  of  goods  being  returned. 

J]  Williafns,  for  the  defendant,  contended  that  the  action  should 
have  been  brought  by  the  consignee.     Dawes  v.  Peck,  8  T.  R.  330. 

Paeke,  J.  Generally  speaking,  Avhere  goods  of  a  fair  merchantable 
quality  are  forwarded  in  jsursuance  of  a  written  order,  which  binds  the 
person  giving  the  order  to  receive  the  goods,  the  property  passes  to 
that  person  by  the  delivery  to  the  carrier,  and  he  is  the  proper  per- 
son to  sue  the  carrier  if  the  goods  are  lost ;  but  if  the  jury  believe  the 
evidence  of  the  plaintiff's  clerk,  the  goods  were  sent  merely  for  ap- 
proval, and  no  property  would  pass  to  Metcalfe  until  he  received  and 
adopted  the  goods.  The  jury  are  to  judge  how  fixr  the  account  given 
by  the  witness  is  to  be  relied  upon.  Yerdict  for  the  plaintiff . 


ELLIOTT    V.  PYBUS. 
In  the  Common  Pleas,  April  28,  18-34. 

\RejioHed  in  10  Bingham,  512.] 

Assumpsit  for  goods  bargained  and  sold;  work  and  labor;  and 
on  an  account  stated. 

At  the  trial  before  Arabin,  Serjt.,  in  the  sherifl''s  court,  London,  it 
appeared  that  the  defendant  had  ordered  the  plaintiff  to  make  a  ruhno-- 
machine,  according  to  a  plan  of  the  defendant,  and  deposited  £4  towards 
the  payment. 

The  defendant  from  time  to  thne  superintended  the  construction  of 
the  machine ;  and  before  it  was  finished  an  alteration  was  made  in  its 
construction  at  his  request.  When  it  was  complete  he  saw  it,  and  jiaid 
£2  more  on  account,  but  omitted  to  come  to  a  final  settlement. 
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The  plaintiff  thereupon  sent  to  him  to  fetch  the  machine  away,  and 
pay  £10  19s.  %d.,  the  balance  of  the  price. 

The  defendant  admitted  that .  the  machine  was  made  according  to 
his  order,  but  requested  the  plaintiff  to  send  it  home  before  it  was  paid 
for.  This  the  plaintiff  refused  to  do,  and  ordered  his  attorney  to  pro- 
ceed for  payment.  In  answer  to  an  apphcation  to  that  effect,  the  de- 
fendant called  on  the  attorney,  complained  of  the  exorbitance  of  the 
price  demanded,  and  went  away,  saying  he  would  not  pay  it.  He 
returned,  however,  in  about  an  hour,  and  said  he  would  endeavor  to 
aiTange  it,  if  they  would  give  him  time. 

The  defendant's  counsel  declined  to  address  the  jury,  insisting  that 
there  had  been  no  acceptance  of  the  machine  by  the  defendant;  that 
the  property  in  it  had  never  passed  to  him  ;  and  that,  consequently,  the 
plaintiff  could  not  recover  on  a  count  for  goods  bargained  and  sold,  but 
should  have  declared  specially  against  the  defendant  for  not  fetch- 
ing and  paying  for  the  machine  he  had  ordered.  Atkinson  v.  Bell  ^ 
and  Mucklow  v.  Mangles  ^  were  relied  on.  The  learned  seijeant, 
thought  there  had  been  ultimately  a  sufficient  assent  by  the  defendant 
to  the  price  demanded  by  the  plaintiff,  to  sustain  the  count  for  goods 
bargained  and  sold,  and  directed  a  verdict  for  the  plaintiff,  with  leave 
for  the  defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit 
instead. 

Wilde,  Serjt.,  having  obtained  a  rule  nisi  accordingly,  Talfourd, 
Serjt.,  showed  cause.  In  Atkinson  v.  Bell,  the  patentee  of  certain 
spinning  machinery,  who  had  received  an  order  from  the  defendant  to 
have  some  spinning  frames  made  for  him,  employed  the  plaintiff  to 
make  the  machines  for  the  defendant,  and  informed  the  latter  that  he 
had  so  done :  after  the  machines  had  been  so  completed,  the  patentee 
ordered  them  to  be  altered :  they  were  afterwards  completed  according 
to  that  new  order,  and  packed  up  in  boxes  for  the  defendant,  and  the 
plaintiff  informed  the  defendant  that  they  were  ready,  but  he  refused 
to  accept  them  ;  and  it  was  held  that  the  plaintiff  could  not  recover  the 
price  from  the  defendant  in  an  action  for  goods  bargained  and  sold,  or 
for  work  and  labor,  and  materials.  So,  in  Mucklow  v.  Mangles,  it  was 
held  that  if  a  person  contracts  with  another  for  a  chattel  which  is  not 
in  existence  at  the  time  of  the  contract,  though  he  pays  him  the  whole 
value  in  advance,  and  the  other  proceeds  to  execute  the  order,  the 
buyer  acquhes  no  property  in  the  chattel  till  it  is  finished  and  delivered 
to  him.  But  those  cases  are  distinguishable  from  the  present,  for  in 
neither  of  them  was  there  any  assent  on  the  part  of  the' defendant  to 
accept  the  article  in  question.  And  in  Atkinson  v.  Bell,  Bayley,  J., 
says,  "If  the  defendants  had  expressed  their  assent,  then  this  case  would 
have  been  within  Rohde  v.  Thwaites,  and  there  would  have  been  a 

1  8  B.  &  C.  277.  '^  1  Taunt.  318. 
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complete  apisropriation,  vesting  the  property  in  the  defendants."  Here, 
when  the  defendant  said  he  would  arrange  it  if  they  would  give  him 
time,  there  was  such  an  assent  as  effected  a  transfer  of  the  property  to 
him  ;  so  that  he  might  have  sued  for  it  in  trover,  and  must  have  borne 
the  loss  if  the  article  had  been  stolen  or  destroyed  by  fire ;  and  the 
case  falls  within  the  principle  of  Woods  v.  Russell.'  .  .  . 

Wilde.  In  the  present  case  the  property  never  passed  to  the  defend- 
ant, and  he  could  not  have  sued  for  the  article  in  trover.  The  plaintiff 
never  lost  his  lien  on  it,  which  he  would  have  done  if  there  had  been 
an  acceptance  on  the  part  of  the  defendant.  But  the  defendant  never 
assented  to  the  price  ;  and  from  his  requiring  time  to  arrange  it,  it  may 
be  inferred  he  persisted  in  his  objections  to  the  amount,  and  refiised  to 
accept  the  machine.  In  Woods  v.  Russell  there  were  periodical  pay- 
ments, which  kept  pace  with  the  work,  and  no  objection  was  made  to 
the  price.  In  Mucklow  v.  Mangles  it  was  held  the  property  in  the  barge 
did  not  pass,  although  the  defendant's  name  had  been  painted  on  the 
stern;  and  so,  in  Atkinson  v.  Bell,  the  acts  of  the  defendant's  agent  in 
the  progress  of  the  work  were  as  strong  as  those  of  the  defendant  here ; 
and  yet  it  was  held,  that  an  action  for  goods  bargained  and  sold  would 
not  lie. 

TiNDAL,  C.  J.  In  this  case  the  plaintiff  and  defendant,  by  mutual 
consent,  appear  to  have  considered  the  learned  scrjeant  as  standing  in 
the  place  of  the  jury,  whom  the  defendant's  counsel  refused  to  address. 
The  learned  serjeant  was  of  opinion  that  there  had  been  such  an  ac- 
ceptance of  the  machine,  which  the  defendant  had  ordered,  as  to  enti- 
tle the  plaintiff  to  sue  for  the  price  in  a  count  for  goods  bargained  and 
sold ;  and  the  question  is,  whether  his  opinion  is  consistent  with  pre- 
ceding decisions,  particularly  those  of  Atkinson  v.  Bell  and  Mucklow 
V.  Mangles.  We  think  we  shall  do  no  violence  to  the  principle  estab- 
lished in  those  cases  if  we  uphold  the  present  decision.  The  principle, 
concisely  stated,  is  this :  that  a  count  for  goods  bargained  and  sold  can 
only  be  maintained  where  the  property  in  the  goods  has  passed  from 
the  plaintiff  to  the  defendant.  The  present  case,  therefore,  resolves 
itself  into  a  question,  whether  there  has  been  any  agreement  as  to  price 
between  the  plaintiff  and  defendant,  for  the  deposits  of  £4  and  £2  made 
by  the  defendant  in  advance  of  payment  relieve  the  case  from  any 
question  which  might  otherwise  h.ave  arisen  under  the  Statute  of 
Frauds.  Is  the  case  then  distinguishable  from  Atkinson  v.  Bell  and 
Mucklow  V.  Mangles,  in  respect  of  any  such  agreement  as  to  price  as 
may  be  coiisidered  an  acceptance  of  the  article?  In  Mucklow  v. 
Mangles,  the  defendant  never  did  assent  to  any  specific  price.  Here, 
although  at  one  time  the  defendant  refused  to    accept  the  machine 

1  5  B.  &  Aid.  942.  [The  learned  counsel  here  stated  that  case,  and  also  Rolide  v. 
Thwaites,  6  B.  &  Cr.  388.  — Ed.] 
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because  he  thought  the  price  charged  too  high,  yet  he  ultimately  came 
in  to  the  plaintiff's  terms,  although  he  was  unable  to  furnish  the  money 
at  the  time.  I  allude  particularly  to  two  conversations,  in  one  of  which 
the  defendant  is  represented  to'  have  admitted  that  the  machine  was 
made  according  to  his  orders,  and  requested  that  the  plaintiff  would 
send  it  home  before  it  was  paid  for,  but  the  plaintiff  reftised  to  send  it 
unless  the  whole  of  his  demand  was  satisfied ;  and,  in  the  other,  "  that 
he  would  endeavor  to  arrange  it  if  he  could  get  time."  This  looks  as 
if  he  wanted  time  only,  and  as  if  the  question  between  him  and  the 
plaintiff  was  rather  as  to  the  time  than  as  to  the  amount  of  payment.. 

I  agree  that  this  comes,  at  last,  to  the  question,  whether  or  not  the 
property  has  passed  to  the  defendant ;  and  that  the  plaintiff  cannot  sus- 
tain his  action  for  goods  bargained  and  sold,  unless  when  the  defendant 
is  in  a  condition  to  recover  the  goods  in  trover,  and  must  sustain  the 
loss  in  case  of  their  being  stolen  or  destroyed  by  fire.'  .  .  .  Taking  the 
whole  of  the  circumstances  in  the  present  case  together,  I  think  it  is 
one  in  which  the  property  passed  to  the  defendant  from  the  moment 
he  assented  to  the  price  demanded  by  the  plaintiff;  and  the  contest 
was  rather  as  to  the  time  than  as  to  the  amount  of  payment. 

Paek,  J.  The  distinctions  in  the  various  cases  on  this  subject  run 
extremely  fine.  But  the  question  here  is  a  question  of  fact,  whether 
there  has  been  such  an  appropriation  of  the  machine  by  the  defendant 
as  would  change  the  property.  The  chief  justice  has  entered  very 
fully  into  the  subject,  and  I  agree  in  his  observations.  It  was,  in  a 
manner,  left  to  the  learned  Serjeant  at  the  trial  to  decide,  in  the  place 
of  the  jury,  whether  or  not  there  had  been  a  change  of  property ;  a 
jury  would  have  been  justified  on  this  evidence  in  finding  an  ultimate 
assent  by  the  defendant  to  the  price  demanded  by  the  plaintiff,  and 
consequently  such  an  appropriation  as  would  pass  the  property. 

Gasblee,  J.  If  this  had  gone  to  the  jury,  and  they  had  found  that 
the  defendant  assented  to  the  price  fixed  by  the  plaintiff,  no  one 
could  have  objected  to  their  verdict.  By  consent  of  the  parties  it  was 
left  to  the  decision  of  the  learned  serjeant  who  presided ;  and  I  concur 
in  the  opinion  he  pronounced. 

Alderson,  J.  The  learned  seijeant  reports  it  as  his  opinion,  that  the 
evidence  was  sufficient  to  show  an  acceptance  by  the  defendant.  If, 
therefore,  he  had  been  required  to  leave  that  point  to  the  jury,  he  would 
have  left  it  with  such  observations  as  would  probably  have  induced 
them  to  find  the  fact  the  same  way.  Had  they  so  found  it,  the  case 
would  have  been  decided  by  such  a  finding.  Rule  discharged. 


'  The  learned  judge  here  cited  and  stated  the  case  of  Tempest  v.  Fitzgerald,  3  B. 
&Ald.  680.  — Ed. 
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ALEXANDER  and  Another  v.  GARDNER  and  Another. 
In  the  Common  Pleas,  May  6,  1835. 

[Reported  in  1  Bingham's  Neio  Cases,  671.] 

Assumpsit  for  goods  bargained  and  sold  under  the  following  circum- 
stances :  — 

The  plaintiffs,  merchants  in  London,  and  agents  for  Irish  houses  in 
the  sale  of  butter,  being  in  expectation  of  a  cargo  from  Murphy,  of  Sligo, 
entered,  by  means  of  their  broker,  into  the  following  contract  with  the 

defendants :  — 

London,  October  11,  1633. 

Sold  to  Messrs.  William  Gardner  &  Son,  for  account  of  Messrs.  Alexander  & 
Co.,  200  firkins  Murphy  &  Co.'s  Sligo  butter,  at  71s.  6d.  per  cwt.  free  on  board 
for  first  quality ;  is.  and  6s.  difference  for  inferiors.  Payment,  bill  at  two  months 
from  the  date  of  landing.  To  be  shipped  this  month.  An  average  for  weiglits 
and  tares  within  six  days  of  landing,  if  required. 

On  the  11th  of  November,  the  plaintiffs  received  from  Murphy  the 
invoice  and  bill  of  lading  of  these  butters;  and  also  the  intelligence 
that,  owing  to  there  having  been  no  ship  in  the  port  of  Sligo  bound 
for  London,  the  butter  had  not  been  shipped  till  the  6th  of  November. 

This  circumstance  was  immediately  communicated  to  the  defendants, 
who  at  first  refused  to  abide  by  the  contract,  on  the  ground  that  the 
butters  were  to  have  been  shipped  in  October.  In  a  little  time,  how- 
ever, they  abandoned  their  objection,  and  consented  to  retain  the 
invoice  and  bill  of  lading  which  had  been  delivered  to  them  on  the 
12tli  of  November. 

The  invoice,  which  described  the  butters  in  detail  as  to  weight,  num- 
ber of  casks,  &c.,  was  addressed  to  the  plaintiffs,  but  upon  handing  it 
over,  their  name  had  been  struck  out,  and  the  name  of  the  defendants 
substituted,  as  is  usual  in  the  trade. 

The  bill  of  lading  described  the  casks  by  their  marks  and  several 
quantities,  and  directed  them  to  be  delivered  to  the  plaintiffs. 

In  December,  1833,  the  greatest  part  of  the  butters  was  lost  by  ship- 
wreck on  the  coast  of  Galway,  and  a  small  part  of  them  arrived  in  a 
damaged  state;  whereupon  the  defendants,  not  having  effected  any 
insurance,  refused  to  pay. 

At  the  trial  before  Tindal,  C.  J.,  it  was  contended  on  their  part  that, 
under  the  circumstances  above  stated,  the  action  for  goods  bargained 
and  sold  did  not  lie ;  and  that  the  plaintiffs,  in  order  to  recover,  should 
have  declared  specially  on  the  contract  of  the  11th  of  October,  alleging 
and  proving  that  the  goods  had  been  shipped  in  October,  and  duly 


SECT,  v.]  ALEXANDER   V.    GARDNER.  811 

landed ;  since,  according  to  the  contract,  payment  was  not  to  be  made 
till  two  months  after  landing. 

The  jury  found  that  the  condition  for  shipping  in  October  had  been 
waived  by  the  defendants,  and  returned  a  verdict  for  £il4,  the  contract 
price  of  the  butters. 

Talfourd,  Serjt.,  pursuant  to  leave  reserved  at  the  trial,  obtained  a 
rule  nisi  for  setting  aside  this  verdict,  and  entering  a  nonsuit  on  the 
ground  above  stated.     He  relied  mainly  on  Simmons  v.  Swift,^  where 
the  owner  of  a  stack  of  bark  entered  into  a  contract  to  sell  it  at  a  cer- 
tain price  per  ton,  and  the  purchaser  agreed  to  take  and  pay  for  it  on 
a  day  specified,  and  a  part  was  afterwards  weighed  and  delivered  to 
him ;  it  was  held,  that  the  property  in  the  residue  did  not  vest  in  the 
purchaser  until  it  had  been  weighed,  that  being  necessary  in  order  to 
ascertain  the  amount  to  be  paid ;  and  that,  even  if  it  had  vested,  the 
seller  could  not,  before  that  act  had  been  done,  maintain  an  action  for 
'goods  sold  and  delivered.     From  that  case  it  followed  that  an  action 
for  goods  bargained  and  sold  will  not  lie,  unless  the  property  in  the 
goods  passes  to  the  purchaser  at  the  time  of  the  bargain.     But  so  far 
was  the  property  here  from  passing  to  the  defendants  at  the  time  of 
the  bargain,  that  at  that  time  the  goods  were  not  in  the  plaintiffs'  hands 
or,  for  aught  that  appeared,  in  existence.    And  the  principle  established 
by  Goss  V.  Lord  Nugent,^  that  when  the  time  for  delivery  is  fixed  by  a 
written  contract,  it  cannot  be  extended  by  oral  agreement,  afforded  a 
strong  argument  to  show  that  the  plaintiffs  should  have  set  out  in  their 
declaration  the  special  circumstances  of  their  demand. 

Bompas,  Serjt.,  and  Martin  showed  cause.  The  action  for  goods 
bargained  and  sold  will  lie ;  for  the  firojserty  in  the  butters  jiassed  to 
the  defendants  by  the  contract.  It  was  not  necessary  to  that  end,  that 
they  should  have  been  in  the  actual  possession  of  the  plaintiffs.  The 
invoice  and  bill  of  lading  were  symbols  of  possession,  and  by  the  trans- 
fer of  those  symbols  the  property  ptassed  to  the  defendants.  Lickbarrow 
•0.  Mason,''  Haille  v.  Smith,*  Cuming  v.  Brown,^  Barrow  v.  Coles."  The 
plaintiffs  had  no  longer  an  insurable  interest.  Hibbert  v.  Carter.'  In 
Simmons  v.  Swift  the  bargain  was  held  incomplete,  because  something 
remained  to  be  done  on  the  part  of  the  vendor,  namely,  the  weighing  a 
part  of  the  bark;  but  here,  at  the  time  of  the  contract,  the  quantity, 
quahty,  weight,  and  price  of  the  butters  were  all  ascertained  by  the 
contract  itself.  Rohde  v.  Thwaites,'  Atkinson  v.  Bell,"  and  Elliott  v. 
Pyhus,^"  are  strong  authorities  for  the  plaintiffs.  The  condition  for 
shipping  in  October  was  expressly  waived  by  the  defendants ;  there 
was  no  agreement  for  extending  the  time ;  and  therefore  Goss  v.  Lord 

1  5  B.  &  C.  857.  2  5  B.  &  Adol.  58.  3  2  T.  R.  63. 

M  B.  &  P.  563.  6  9  East,  506.  ^  3  Campb.  92. 

'IT.  R.  745.  8  6B.  &C.  388.  9  8B.&C.277. 
W  10  Bing.  512. 
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Nugent  has  no  application.  Even  if  the  contract  here  were  conditional, 
the  condition  having  been  waived,  it  was  not  necessary  to  declare 
specially.  2  Wins.  Saund.  269  b,  note.  As  to  the  objection  that  the 
goods  wore  to  be  paid  for  in  two  months  after  landing,  that  was  a  stip- 
ulation ascertaining  only  the  time  of  payment,  and  not  rendering  the 
landing  a  condition  precedent.-^  .  .  . 

Talfourd  and  Kelly  in  support  of  the  rule. 

Looking  to  this  transaction,  it  was  not  a  contract  for  the  bargain  and 
sale  of  goods  at  the  time  of  the  contract,  and  did  not  become  so  by  any 
subsequent  circumstances.     For,  — 

First,  the  plaintiffs  did  not  make  out  their  case  by  shewing  siitiply 
the  indorsement  of  the  bill  of  lading :  they  were  obliged  to  connect  it 
with,  and  to  produce  the  special  contract. 

Secondly,  the  goods  were  not  in  their  possession  even  when  the  bill 
of  lading  was  transferred  ;  and,  — 

Lastly,  the  landing  of  the  goods  was  a  condition  precedent  to  their 
being  paid  for ;  and  as  the  contract  was  in  writing,  the  condition  for 
shipping  in  October  could  not  be  waived  orally. 

Li  none  of  the  cases  cited  were  there  any  special  provisions  in  the 
contract,  with  reference  to  which  the  rights  of  the  parties  were  to  be 
decided ;  and  in  all  of  them  the  goods  sold  were  in  the  possession  of  the 
vendors ;  but  here  the  plaintifls,  not  being  in  possession  of  the  goods, 
were  not  in  a  situation  to  carry  the  contract  absolutely  into 
effect. 

If  Fragano  v.  Long  had  been  an  action  for  goods  bargained  and  sold,  it 
would  have  afforded  an  answer  to  the  objection  made  in  this  case,  that 
the  landing  of  the  goods  was  a  condition  precedent  to  the  property 
vesting  in  the  defendants ;  but  it  was  an  action  by  the  purchaser  of 
goods  against  a  ship-owner  for  negligence  in  conveying  them  ;  and  the 
purchaser,  having  actually  insured  the  goods,  was  the  party  at  whose 
risk  they  were  carried.  Here  the  defendants  had  not  insured,  and  for 
the  reasons  before  urged,  were  not  the  responsible  proprietors. 

TnsTDAL,  C.  J.  The  question  in  this  cause  is,  whether  an  action  for 
goods  bargained  and  sold  is  maintainable  against  the  defendants.  They 
contend  that  such  an  action  does  not  lie  against  them,  but  that  under 
the  circumstances  of  the  case,  the  plaintiffs  should  have  declared 
specially. 

The  original  contract  was  made  on  the  11th  of  October,  1833,  in 
which  contract  it  is  stated  that  the  plaintiffs  sold  to  the  defendants 
200  firkins  of  Sligo  butter,  free  on  board,  at  71s.  6c?.  per  cwt. ;  that  the 
goods  were  to  be  shipped  in  the  course  of  that  month,  and  that  pay- 
ment was  to  be  by  a  bill  of  exchange,  payable  two  months  after  the 
landing  of  the  goods. 

1  The  learned  counsel  here  cited  and  stated  the  case  of  Fragano  v.  Long,  4  B.  & 
Cr.  219.  — Ed. 


BECT.  V.J  ALEXANDER   V.   GARDNER.  813 

Upon  this  contract  three  objections  have  been  raised  to  the  action  for 
goods  bargained  and  sold. 

First,  that  the  butters  were  not  in  the  possession  of  the  plaintiffs  at 
the  time  of  the  contract. 

Secondly,  that  they  were  not  shipped  in  October  as  the  contract  re- 
quired; and. 

Thirdly,  that  as  the  payment  was  to  be  at  two  months  after  the  land- 
ing of  the  goods,  and  as  the  goods  were  never  landed,  such  payment 
could  not  be  required. 

Notwithstanding  these  objections,  I  think  the  contract  was  to  pay 
for  goods  bargained  and  sold,  and  that  the  declaration  to  that  eifeot  is 
in  the  proper  form.  And  I  agree  that  the  plaintiffs  must  show  that  the 
property  in  the  goods  passed  to  the  defendants  by  the  contract ;  for, 
unless  it  did,  the  goods  wei-e  not  bargained  and  sold  to  them. 

But  as  to  the  first  objection,  if  the  goods  were  ascertained  and  ac- 
cepted before  the  action  was  brought,  it  is  no  objection  that  they  were 
not  in  the  possession  of  the  plaintiffs  at  the  time  of  the  contract.  In 
Rohde  V.  Thwaites,''  the  vendor,  having  in  his  warehouse  a  quantity  of 
sugar  in  bulk,  agreed  to  sell  twenty  hogsheads  :  four  hogsheads  were 
delivered ;  the  vendor  filled  up  and  appropriated  to  the  vendee  sixteen 
other  hogsheads ;  informed  him  that  they  were  ready,  and  desired  him 
to  take  them  away ;  the  vendee  said  he  would  take  them  as  soon  as  he 
could;  and  it  was  held,  that  the  appropriation  having  been  made  by 
the  vendor  and  assented  to  by  the  vendee,  the  sixteen  hogsheads 
thereby  passed  to  the  latter ;  and  that  their  value  might  be  recovered 
by  the  vendor  under  a  count  for  goods  bargained  and  sold. 

Here  it  is  impossible  to  say  that  the  goods  were  not  ascertained  and 
accepted  before  the  action  was  brought ;  for  the  quantity,  quality,  and 
price  were  all  specified  in  the  invoice ;  and  the  bill  of  lading  was  regu- 
larly indorsed  to  and  accepted  by  the  defendants. 

But  then  it  is  said  that  the  shipping  of  the  goods  in  October  was  a 
condition  precedent  to  any  claim  on  the  defendants.  If  the  defend- 
ants had  in  the  first  instance  repudiated  the  bargain  on  that  ground,  it 
is  true  no  action  would  have  lain  against  them.  But  it  is  found  by  the 
jury  that  they  waived  the  objection  ;  and  this  being  only  a  parol  con- 
tract, if  the  party  waives  the  condition  he  is  in  the  same  situation  as  if 
it  had  never  existed. 

The  third  objection  to  the  plaintiffs'  recovery  is,  that  the  butters 
were  to  be  paid  for  by  a  bill  at  two  months  after  landing.  But  the  ob- 
ject of  that  stipulation  was  merely  to  fix  the  time  of  payment,  and  not 
to  naake  the  landing  a  condition  precedent.  For  that  point  it  is  enough 
to  refer  to  the  decision  in  Fragano  v.  Long. 

The  present  case,  therefore,  is  brought  within  the  result  of  all  the 

1  6  B.  &  C.  388. 
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decisions,  as  stated  by  Seijeant  Williams,  in  the  note  2  Wms.  Saund. 
269  b. 

Here  the  action  was  not  brought  till  long  after  the  two  months  which 
would  have  succeeded  the  landing  of  the  goods,  if  they  had  arrived  in 
the  ordinary  course.  The  plaintiffs,  therefore,  being  in  the  situation  of 
one  who  has  jjarted  with  his  goods,  and  the  defendants  of  one  who  has 
received  them  upon  an  engagement  to  pay,  the  action  will  lie,  and  this 
rule  must  be  discharged. 

Park,  J.  I  entirely  concur.  The  condition  for  shij^ping  the  goods 
in  October  liaviug  been  waived,  the  question  is,  whether  an  action  lies 
for  goods  ))argained  and  sold  ;  and  that  turns  on  the  question  whether 
or  not  there  has  been  an  acceptance  of  the  goods  by  the  defendants.  I 
tliink  there  has,  and  that  an  action  might  have  been  maintained  even 
for  goods  sold  and  delivered  ;  but  it  is  svifRcient  to  say  that  the  right  to 
sue  for  goods  bargained  and  sold  is  complete.  The  defendants'  argu- 
ment turns  on  the  principle,  that  goods  sold  remain  at  the  risk  of  the 
vendor,  till  every  thing  is  done  to  complete  the  contract :  Hinde  «. 
Whitehouse  ;  '■  or  till  a  specific  appropriation  has  taken  place.  But  that 
having  been  effected  here  by  the  transfer  of  the  bill  of  lading,  the  case 
tails  within  the  principle  of  Rohde  o.  Thwaites  and  Fragano  v.  Long. 
We  have  been  pressed  with  the  authority  of  Simmons  v.  Swift.  There 
the  owner  of  a  stack  of  bark  entered  into  a  contract  to  sell  it  at  a  cer- 
tain price  per  ton,  and  the  purchaser  agreed  to  take  and  ])ay  for  it  on 
a  day  specified ;  and  a  part  was  afterwards  weighed  and  delivered  to 
him :  it  was  held  that  the  residue  did  not  vest  in  the  purchaser  until  it 
had  been  weighed,  that  being  necessary  in  order  to  ascertain  the  amount 
to  be  paid;  and  that,  even  if  it  had  been  vested,  the  seller  could  not, 
before  that  act  had  been  done,  maintain  an  action  for  goods  sold  and  de- 
livered. In  that  I  entire!}-  concur.  But  see  what  the  case  'was  in  Rohde 
V.  Thwaites.  There  the  vendor,  having  in  his  warehouse  a  quantity  of 
sugar  in  bulk,  agreed  to  sell  twenty  hogsheads :  four  hogsheads  were 
delivered  to  the  vendee ;  the  vendor  filled  up  and  appropriated  to  the 
vendee  sixteen  other  hogsheads,  informed  him  that  they  were  ready, 
and  desired  him  to  take  them  away.  The  vendee  said  he  would  take 
them  as  soon  as  he  could.  It  was  held,  that  the  appropriation  hav- 
ing been  made  and  assented  to,  the  property  in  the  sixteen  hogsheads 
passed  to  the  vendee,  and  tliat  their  value  might  be  recovered  by  the 
vendor  under  a  count  for  goods  bargained  and  sold.  And  the  argu- 
ment that  the  arrival  and  landing  of  the  goods  was  to  be  a  condition 
precedent  to  payment,  is  answered  by  Fragano  v.  Long.  There  the 
vendee,  resident  at  Naples,  sent  an  order  to  the  vendors,  hardwaremen 
at  Birmingham,  "  to  despatch  to  him  certain  goods,  on  insurance  being 
effected ;  terms,  three  months'  credit  from  the  time  of  arrival."    The 

'  7  East,  558. 
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vendors  despatched  the  goods  by  the  canal  to  Liverpool,  and  effected 
an  insurance,  declaring  the  interest  to  be  in  the  vendee ;  at  Liverpool 
the  goods  were  delivered  by  the  agent  of  the  vendors  to  the  owner 
of  a  vessel  bound  to  Naples,  through  whose  negligence  they  were 
much  damaged:  it  was  held,  that  the  property  in  the  goods  vested 
in  the  vendee  as  soon  as  they  were  despatched  from  Birmingham; 
that  the  terms  of  the  order  did  not  make  the  arrival  of  the  goods 
at  Naples  a  condition  precedent  to  a  liability  to  pay  for  them  ;  and  that 
the  vendee  might  therefore  maintain  an  action  for  the  injury  done  to 
the  goods  through  the  negligence  of  the  ship-owner. 

That  case,  therefore,  and  the  case  of  Rohde  v.  Thwaites,  entirely 
warrant  our  present  decision. 

Gaselee,  J.  The  chief  justice  and  my  brother  Park  having  gone  so 
fully  into  the  case,  I  shall  only  observe  that  here  the  invoice  specifies 
the  weight  and  price  of  all  the  goods. 

BosANQUET,  J.  I  think  that  this  was  a  contract  executed,  and  that 
therefore  the  plaintiff  has  properly  declared  for  goods  bargained  and 
sold.  It  is  not  necessary  for  the  support  of  such  an  action  that  the 
goods  should  be  actually  in  the  possession  of  the  vendor.  Here  he  was 
entitled  to  the  possession,  and  has  done  all  that  was  required  on  his 
part  to  render  the  transfer  effectual.  It  is  said  he  should  have  declared 
specially,  showing  the  performance  of  the  condition  precedent  as  to  the 
time  of  shipping,  or  a  waiver  of  it  in  writing.  If  the  contract  contain- 
ing the  condition  had  been  by  deed,  that  doctrine  might  have  applied, 
hut  this  was  a  parol  contract,  and  the  condition  might  be  waived  with- 
out a  writing.  A  contract  must  be  declared  on  according  to  its  legal 
effect ;  and  the  effect  of  all  the  circumstances  here  is,  to  render  it  a  con- 
tract without  a  condition.  The  objection  that  the  arrival  of  the  goods 
was  a  condition  precedent  to  payment,  is  answered  by  the  case  of 
Fragano  v.  Long,  where  it  was  decided  that  the  property  in  the  goods 
vested  in  the  vendee  as  soon  as  they  were  despatched  from  Birming- 
ham; that  the  terms  of  the  order  did  not  make  the  arrival  of  the  goods 
at  Naples  a  condition  precedent  to  the  vendee's  liability  to  pay  for 
them;  and  that  he  might  therefore  maintain  an  action  for  the  injury 
done  to  the  goods  through  the  negligence  of  the  ship-owner.  Here, 
the  time  for  arrival  of  the  goods  having  long  since  elapsed,  the  time  for 
payment  must  also  be  arrived  if  there  was  to  be  any  payment  at  all, 
and  that  there  was  to  be  a  payment  is  decided  by  Fragano  v.  Long. 

Rule  discharged. 
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CLARKE   AND   Others   v.   SPENCE   and   Others. 
In  the  King's  Bench,  Hilary  Term,  1836. 

[Reported  in  4  Adolphus  ^  Ellis,  448.] 

Trover  for  a  ship.  Plea,  the  general  issue.  The  plaintiifs  were  mer-. 
chants,  carrying  on  business  at  Newcastle-upon-Tyne,  under  the  finn  of 
Clarke,  Plummer,  &  Co. ;  the  defendants  were  the  assignees  of  John 
Brunton,  a  bankrupt.  On  the  trial  before  Alderson,  J.,  at  the  Durham 
spring  assizes,  1834,  a  verdict  was  found  for  the  plaintiffs  for  £1002  lis., 
subject  to  the  opinion  of  this  court  on  the  following  case :  — 

On  the  24th  of  February,  1832,  Brunton,  before  his  bankruptcy,  con- 
tracted, by  a  written  agreement,  to  build  a  ship  (not  now  in  question) 
for  the  plaintiffs,  and  the  contract  was  performed  on  both  siiles.  The 
agreement  commenced  with  a  specification,  stating,  under  several 
heads  of  "  dimensions,"  "  scantling,"  "  stores,"  &o.,  the  manner  in 
which  the  ship  was  to  be  built,  the  materials  to  be  used,  and  the  out- 
fit to  be  furnished ;  and  it  then  proceeded  as  follows  :  — 

It  is  agi-eed  between  Mr.  John  Brunton  of  Southwick,  sliip-builder,  and 
Clarke,  Plummer,  &  Co.,  of  Newcastle,  tliat  tlie  said  Mr.  Jotin  Brunton  will 
build  a  vessel  of  the  before-mentioned  dimensions  and  scantlings,  in  every  point 
fully  equal  to  the  Andromeda  in  workmanship,  and  fit  said  hull  out  with  the 
materials  of  the  sizes  and  descriptions  before  named,  all  of  approved  quality,  &c. 
Mr.  Benjamin  Heward  to  superintend  the  building  and  outfit.  The  vesSL4  to  be 
launched  in  the  month  of  July  ne.xt  ensuing:  for  the  sum  of  £3250,  payable  as 
follows  :  — 

"When  rammed,  by  bill  at  three  months'  date  to  the  amount  of     .     .      £400 

Wlien  timbered,  the  like  payment  of  .     .         400 

When  decked,  the  like  payment  of    .  .  400 

When  launched,  the  lilte  payment  of      ...     .  ■ 500 

The  residue  or  balance,  one  half  at  four  months'  and  six  months' 

date,  to  the  amount  of     .  \  550 

£3,250 
John  Brunton  for  self  and  Co. 

Signed  at  Southwick,  24th  February,  1832.  Thomas  Clarke. 

1832,  March  22d.  Agreed  with  Mr.  Brunton  to  make  the  vessel  six  inches 
deeper,  say  to  be  17i  feet  deep,  for  which  he  is  to  be  paid  £25.  On  same  day 
arranged  with  Mr.  Heward  to  inspect  the  building  of  the  vessel,  for  which  he  is 
to  be  paid  the  sum  of  £40.  Thomas  Clarke. 

On  the  5th  of  July,  ]  832,  Brunton  contracted  in  writing  with  the 

plaintiffs  to  build  them  another  ship,  the  subject  of  this  action.     The 

agreement  was  as  follows :  — 

-,  _,  „  Southwick,  6th  Julv,  1832. 

Messrs.  Clarke,  Plummer,  &  Co.,  Newcastle, 

Sirs,  —I  agree  to  build  you  a  vessel  of  the  following  dimensions  for  the  sum 
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of  £3400  (here  folio-wed  a  statement  of  dimensions)  ;  to  be  finished  in  every 
respect  similar  to  the  vessel  I  contracted  to  build  for  you  on  the  24th  of  February 
last,  with  the  exception  of  the  anchors,  which  for  the  present  vessel  are  to  be  of 
the  weights,  &c.  The  vessel  to  be  launched  in  the  month  of  December  next, 
and  to  be  paid  for  in  the  same  way  as  the  vessel  already  alluded  to. 

I  am,  sirs,  yours  respectfully,  John  Beunton. 

Mr.  Heward  to  superintend  the  building  of  the  within-named  vessel,  and  to  be 
paid  £40  for  the  same.  T.  C. 

Brunton  proceeded  to  build  the  last-named  vessel  in  his  yard  at 
Southwick,  and  before  his  bankruptcy  the  vessel  was  rammed  and 
timbered.  Two  instalments  of  the  agreed  price,  viz.,  £400  when  the 
vessel  was  rammed,  and  £402  lis.  when  the  vessel  was  timbered,  were 
paid  according  to  the  agreement,  before  the  bankruptcy ;  and  the 
plaintiffs  also  paid  Brunton  before  his  bankruptcy  £200  by  way  of 
anticipation  on  the  third  instalment :  the  payments  before  the  bank- 
ruptcy amounting  in  all  to  £1002  lis. 

Brunton  became  bankrupt  in  October,  1832,  after  the  ship  was  all 
timbered  and  planked  (except  about  iive  planks  outside),  but  not 
decked.  The  fiat  issued,  November  1st,  1832,  and  the  defendants 
were  appointed  assignees  on  the  16th. 

The  frame  of  the  vessel  at  the  time  of  the  bankruptcy,  on  the  15th 
of  October,  1832,  was  worth  £1601  IBs.  Id.,  that  being  the  value  of 
the  timber  and  the  work  done  uj)on  her.  After  Brunton  became 
bankrupt,  the  defendants  as  assignees  took  possession  of  the  whole  of 
the  ships,  timber,  goods,  chattels,  and  effects  in  Brunton's  yards  and 
■premises,  and,  amongst  other  things,  of  the  frame  of  the  vessel  in 
question. 

On  the  27th  of  November,  1832,  the  plaintiffs  gave  notice  in  writing 
to  the  defendants,  then  in  possession  of  the  frame  of  the  said  vessel, 
that  the  same  was  the  property  of  Clarke,  Plummer,  &  Co. ;  and  they 
required  the  defendants  to  give  up  possession,  threatening  legal  pro- 
ceedings on  non-compliance.'  They  did  not  at  that  time  tender  any 
money.  A  week  or  two  after  Christmas,  1832,  the  defendants  pro- 
ceeded to  complete  the  vessel,  and,  on  the  7th  of  February,  1833,  the 
plaintiffs  gave  the  following  notice  to  the  defendants,  addressed  to 
them  as  assignees  of  Brunton  :  — 

Messrs.  Clarke,  Plummer,  &  Co.  having  been  informed  that,  in  finishing  the 
vessel  contracted  to  be  built  for  them  by  John  Brunton,  you  are  not  proceeding 
in  a  proper  and  sufficient  manner  and  according  to  the  terms  of  such  contract, 
we  do  therefore  give  notice  that  they  require  that  Mr.  Heward,  the  person 
appointed  by  them  to  superintend  the  building  of  the  said  vessel,  shall  be  allowed 
to  inspect  and  superintend  the  same  accordingly ;  and,  if  you  refuse  to  accede 
thereto,  and  the  said  vessel  should  be  found,  when  finished,  to  be  deficient  in  any 
respect  from  the  terms  of  the  said  contract,  they  will  hold  you  personally  re- 
sponsible for  such  deficiency. 
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On  March  1st,  1833,  when  the  third  instalment  would  have  become 
payable  according  to  the  terras  of  the  contract,  if  no  alteration  had 
been  produced  by  the  bankruptcy,  £200,  as  the  balance  of  the  said  third 
instalment,  was  tendered  by  the  plaintiffs  to  the  defendants  and  by 
them  refused.  On  March  23d,  1833,  the  ship  was  launched.  A  bill  at 
three  months  for  £500,  as  for  the  fourth  instalment,  was  tendered  by 
the  jjlaintiffs  to  the  defendants,  and  refused.  The  defendants  after- 
wards sold  the  vessel  for  £2600.  Before  the  sale  was  completed,  the 
plaintiiFs  tendered  to  the  defendants  £1750  (making  with  £1002  lis. 
paid  as  before  mentioned,  £2752  ll.s.)  in  payment  for  the  vessel,  and 
demanded  the  vessel  from  them,  which  they  refused.  It  was  admitted 
on  the  trial  that  the  vessel  was  never  of  greater  value  than  £2700. 

Heward,  the  person  appointed  under  the  agreement  to  superintend 
the  building  of  the  vessel,  was  called  as  a  witness  for  the  ])Iaintiffs,  and 
stated  tliat  he  was,  during  the  building  of  the  said  vessel,  duly  author- 
ized by  them  to  superintend  the  building  on  their  behalf  That  he 
had  been  engaged  in  superintending  the  building  of  other  vessels,  as 
well  for  the  plaintiiFs  as  other  persons,  in  Brunton's  and  in  other  ship- 
building yards.  He  proved  that,  when  the  pieces  of  timber  for  the 
vessel  were  ready  for  the  keel  stem  and  stern-post,  he  was  sent  for  by 
Brunton  to  look  at  them  previously  to  their  being  prepared  for  those 
purposes.  That  he  went  with  Brunton  and  inspected  them,  and,  when 
he  had  approved  of  them,  they  were  immediately  prepared ;  and,  when 
they  were  ready  to  put  together,  he  attended  and  saw  the  ram  set  up. 
That  Brunton  showed  him  the  plan  of  the  vessel  and  consulted  with 
him  thereon,  wliich  lie  approved  ;  and  from  that  time  until  Brunton's 
failure,  he  attended  at  the  building  yard  daily,  to  inspect  and  super- 
intend the  work  on  behalf  of  the  plaintifl's.  That  three  or  four  times, 
or  more,  during  the  progress  of  the  work,  he  had  occasion  to  reject 
parcels  of  timber  and  other  things  that  were  about  to  be  put  into  the 
vessel,  on  account  of  their  insufficiency;  and  upon  his  making  objec- 
tion thereto  they  were  removed.  That  Brunton  once  persisted  in 
putting  a  timber  into  the  ship  which  Heward  had  objected  to,  on 
which  occasion  one  of  the  plaintilis,  at  Howard's  instance,  attended 
and  insisted  on  its  being  removed,  and  it  was  by  Brunton's  orders 
removed  accordingly.  Th:it  Heward  liad  for  several  years  been  em- 
ployed to  inspect  shij.s  for  various  persons  in  the  progress  of  the 
building,  and  that  lie  never  knew  an  instance  of  a  single  timber  or 
plank,  that  had  been  passed  by  him  and  fixed  in  the  TCssel,  having 
been  afterwards  removed  by  the  builder,  or  timbers  approved  by  him  for 
building  afterwards  used  by  the  builder,  unless  for  the  purpose  of  com- 
pleting the  vessel  under  his  inspection.  That,  after  Brunton's  failure, 
and  when  he  understood  the  defendants  were  proceeding  to  finish  the 
vessel,  he  attended  at  the  building  yard,  and  stated  that  lie  had  come 
there  to  inspect  the  progress  of  the  work  on  behalf  of  the  plaintiffs,  as 
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usual ;  this  he  did  for  several  days,  until  he  was  ordered  off  the  prem- 
ises hy  the  foreman,  at  the  instance  of  the  defendants. 

Evidence  was  offered  on  the  part  of  the  defendants,  that  the  vessel 
was  in  the  order  and  disposition  of  the  bankrupt  as  reputed  owner  at 
the  time  of  the  bankruptcy,  which  evidence  was  rejected. 

The  questions  for  the  court  were,  whether,  under  the  circumstances 
above  stated,  the  plaintiffs  were  entitled  to  maintain  trover?  If  they 
were,  the  verdict  was  to  be  entered  for  the  plaintiffs,  damages  £1002 
11«.  If  not,  a  nonsuit  to  be  entered.  Secondly,  whether  the  evidence 
as  to  reputed  ownership  was  properly  rejected  ?  ^  If  so,  the  verdict  was 
to  stand ;  if  not,  there  was  to  be  a  new  trial.  This  case  was  argued  in 
last  Michaelmas  term.^ 

W.  IT.  Watson,  for  the  plaintiffs.  First,  under  the  agreement  of  July, 
1832,  referring  to  that  of  February,  1832,  the  property  in  the  successive 
portions  of  the  vessel,  as  they  were  completed,  vested  in  the  plaintiffs. 
Brunton's  agreement  was,  not  to  furnish  the  plaintiffs  with  a  vessel  at 
a  given  date,  but  to  build  a  specific  and  jsarticular  vessel,  to  be  paid  for 
at  intervals  as  the  work  went  on,  and  to  be  constructed  under  the 
superintendence  of  a  person  acting  on  the  plaintiffs'  behalf,  and  who 
was  to  approve  of  every  timber.  Woods  v.  Russell '  was  a  similar  case, 
and  the  words  of  Abbott,  C.  J.,  there  *  are  a  direct  authority  for  the 
plaintiffs.  "  This  ship  is  built  upon  a  special  contract,  and  it  is  part  of 
the  terms  of  the  contract,  that  given  portions  of  the  price  shall  be  paid 
according  to  the  progress  of  the  work ;  part  when  the  keel  is  laid ;  part 
when  they  are  at  the  light  plank.  The  payment  of  these  instalments 
.  appears  to  us  to  appropriate  specifically  to  the  defendant  the  very  ship 
so  in  progress,  and  to  vest  in  the  defendant  a  property  in  that  ship ; 
and  that,  as  between  him  and  the  builder,  he  is  entitled  to  insist  upon 
the  completion  of  that  very  ship,  and  that  the  builder  is  not  entitled  to 
require  him  to  accept  any  other."  This,  indeed,  was  not  the  grovmd  on 
which  the  case  was  decided  ;  but  the  opinion  of  the  Lord  Chief  Justice 
is  express.  He  distinguishes  the  case  from  Mucklow  v.  Mangles,^ 
"because  the  bargain  there  for  building  the  barge  does  not  appear  to 
have  stipulated  for  the  advances  which  were  made,  and  those  advances 
do  not  appear  to  have  been  regulated  by  the  progress  of  the  work; " 
and  he  observes  that  the  opinion  of  Heath,  J.,  appears  to  have  been 
founded  on  the  notion  that  the  builder  was  not  obliged  to  deliver  the 
specific  barge,  but  might  have  substituted  another.  Here  that  could 
not  have  been  done.  Each  part  of  the  vessel,  as  it  was  approved  of  by 
Heward,  became  specifically  appropriated.     The  judgment  of  Abbott, 

'  So  much  of  the  argument  and  decision  as  relates  to  this  question  has  been 
omitted.  — Ed. 

^  November  13th.  Before  Patteson,  Williams,  and  Coleridge,  JJ.  Lord  Denman, 
C.  J.,  was  absent,  being  unwell. 

^  5  E.  &  Aid.  942.  *  5  B.  &  Aid.  946.  '  i  Taunt.  318. 
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C.  J.,  founded  upon  the  aiDpropriation  of  the  materials,  and  the  mode 
of  payment,  is  conformable  to  the  rule  of  law  laid  down  in  2  Bla.  Comm. 
448.     "  As  soon  as  the  bargain  is  struck,  the  property  of  the  goods  is 
transferred  to  the  vendee,  and  that  of  the  price  to  the  vendor ;  but  the 
vendee  cannot  take  the  goods,  until  he  tenders  the  price  agreed  on. 
But  if  he  tenders  the  money  to  the  vendor,  and  he  refuses  it,  the  ven- 
dee may  seize  the  goods,  or  have  an  action  against  the  vendor  for  de- 
taining them."   In  Atkinson  v.  BelV  where  it  was  held  that  the  machines 
manufactured  for  the  defendants  did  not  become  their  property  without 
actual  delivery,  the  judgment  proceeded  on  the  want  of  any  specific 
appropriation  of  the  materials,  and  the  right  which  the  maker  had  over 
them  while  the  work  was  in  progress.     Bayley,  J.,  there  said :  "  The 
case  of  Woods  v.  Russell  ^  is  distinguishable.     The  foundation  of  that 
decision  was,  that  as  by  the  contract  given  portions  of  the  price  were 
to  be  paid  according  to  the  progress  of  the  Avork,  by  the  payment  of 
those  portions  of  the  price  the  ship  was  irrevocably  approjjriated  to  the 
person  paying  the  money.    That  was  a  purchase  of  the  specific  articles 
of  which  the  ship  was  marie."     In  Carruthers  v.  Payne,^  the  plaintifi" 
ordered  a  chariot  to  be  built,  and  paid  for  it ;  and,  after  it  had  been 
finished  in  other  respects,  desired  to  have  a  front  seat  added;  but  the 
order  not  being  performed,  he  sent  for  it,  and  the  builder  j)romised  to 
deliver  it.     The  builder  became  bankrupt ;    his  assignees  seized  the 
chariot ;  and,  it  being  contended  that  trover  did  not  lie  at  the  suit  of 
the  plaintiff.  Best,  J.,  said :  "  If  the  article  in  dispute  had  rested  as  it 
was  immediately  after  the  bargain,  perhaps  there  might  be  ground  for 
the  objection,  and  the  case  might  fall  within  the  principle  of  the  deci- 
sion in  Mucklow  v.  Mangles;"*  "although,  if  a  case  precisely  the  same 
as  Mucklow  v.  Mangles  *  were  to  occur  again,  it  might  require  further 
consideration.     But  the  present  case  is  very  difierent  from  that;  for 
here  both  the  builder  and  purchaser  treated  the  chariot  as  finished ;  the 
whole  of  the  price  was  paid,  and  the  plaintiff  sent  for  it  several  times." 
Park,  J.,  also  doubted  whether  he  should  adopt  the  decision  in  Muck- 
low V.  Mangles,*  if  such  a  case  were  to  occur  again.     The  present  case, 
however,  falls  within  the  authority  of  all  those  cited ;  because  here,  by 
the  contract,  there  was  a  specific  appropriation  of  the  several  parts  as 
they  were  finished,  and  payment  made  or  tendered  for  each  successively. 
The  payments  and  tender  left  the  assignees  no  lien.     It  may  be  said 
that,  when  the  third  instalment  was  due,  the  whole  £400  should  have 
been  tendered,  without  regard  to  the  £200  paid  in  advance ;  but  the 
payment  of  that  sum  to  the  bankrupt  was  payment  to  the  assignees. 
Besides,  even  if  the  plaintiffs  had  not  shown  a  suflicient  tender,  and 
demand  .and  refusal,  it  is  immaterial,  because  there  was  a  direct  con- 
version by  selling  and  disposing  of  the  ship.  .  .  . 

18B.  &C.  277.  2  5  B.  &  Aid.  942. 

3  5  Bing.  270.  i  1  Taunt.  318. 
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Coltman,  contra.  As  to  the  fivst  point,  Woods  v.  RusselV  the  case 
chiefly  relied  upon  for  the  plaintiffs,  ^vas  not  decided  on  the  ground 
stated  by  Abbott,  C.  J.,  in  the  passage  which  has  been  cited ;  the  deci- 
sion proceeded  on  the  fact  that  the  bankrupt  had  signed  a  certificate  to 
enable  the  defendant  to  have  the  ship  registered  in  his  own  name ;  and 
in  the  subsequent  cases  in  which  Woods  v.  Eussell  ^  is  referred  to,  this 
is  always  pointed  out.  Battersby  v.  Gale  and  others,^  in  which  this 
court  refused  a  rule  nisi  for  a  new  trial  in  Easter  term,  1833,  is,  to  some 
extent,  an  authority  on  the  present  question.  In  that  case  the  motion 
was  grounded  on  the  judgment  of  Abbott,  C.  J.,  in  Woods  v.  Russell ; 
but  it  is  evident,  from  the  intimation  of  opinion  then  given,  that,  if  a 
decision  had  been  necessary,  the  law  laid  down  in  that  judgment  would 


I  6  B.  &  Aid.  942. 

'  This  was  an  action  of  trover  against  the  assignees  of  Brunton,  a  bankrupt,  for 
an  unfinished  ship.  At  the  trial  before  Gurney,  B.,  at  the  Lancaster  spring  assizes, 
1833,  it  appeared  that  Brunton  had  contracted  with  the  plaintiffs  to  build  them  a  ship 
(under  the  inspection  of  their  agent)  for  a  certain  price,  which  was  to  be  paid  by 
instalments,  three  of  the  instalments  as  the  work  proceeded,  and  the  last,  wliich  was 
much  larger  than  the  others,  when  the  ship  was  launched  and  complete.  After  the 
first  instalment  had  become  due,  part  of  the  ship  being  finished,  the  plaintiffs  paid 
Brunton  on  account  £1000,  which  more  than  covered  the  first  instalment.  Brunton 
became  bankrupt  before  the  second  instalment  was  due.  The  plaintiffs  demanded 
the  frame  of  the  ship,  alleging  that  the  sum  they  had  paid  beyond  the  first  instalment 
bore  the  same  proportion  to  the  second  instalment  as  the  work  completed  since  the 
first  instalment  was  payable  bore  to  the  work  which  should  have  been  done  since  the 
first  instalment  became  payable,  to  make  the  second  instalment  payable.  The  defend- 
ants refused  to  give  up  the  frame,  alleging  that  the  whole  work  done  was  worth  more 
than  £1000.  Evidence  of  value  was  given  on  both  sides.  The  learned  judge  left  it 
to  the  jury  whether  the  ship,  in  the  state  she  was  in  when  the  work  stopped,  was  or 
was  not  worth  more  than  .£1000.  The  jury  were  of  opinion  that  she  was  at  that 
time  worth  £1102,  and,  under  the  learned  judge's  direction,  they  found  a  verdict 
for  the  defendants.  In  the  next  term  (April  16th),  Wightman  moved  for  a  new  trial 
on  the  ground  of  misdirection,  contending  that  the  true  question  for  the  jury  was, 
whether  the  amount  paid  beyond  the  first  instalment  was  or  was  not  proportionate 
to  the  woi-k  done  since  that  instalment  was  payable,  reference  being  had  to  the  con- 
tract price,  and  not  to  actual  value  ;  and  he  cited  the  passage  referred  to  in  the  text, 
from  the  judgment  of  Abbott,  C.  J.,  in  Woods  v.  Kussell,  5  B.  &  Aid.  946,  and  Atkin- 
son V.  Bell,  8  B.  &  C.  277,  as  recognizing  the  law  there  laid  down,  which,  he  con- 
tended, was  applicable  to  the  present  case.  Parke,  J.,  observed  that,  unless  the 
instalments  were  exactly  adjusted  to  the  value  of  the  several  parts  of  the  work  upon 
the  completion  of  which  they  were  to  become  payable,  it  might  be  that,  when  an 
instalment  became  due,  the  work  then  finished  might  be  worth  more  than  the  instal- 
ment; and  he  asked  whether,  in  that  case,  the  ship-builder  would  not  liave  a  Uen  for 
the  excess?  To  which  Wightman  answered  that,  if  that  were  so,  still  the  amount 
for  which  the  lien  attached  must  be  regulated  by  the  contract  price  ;  whereas  this 
case  had  gone  to  the  jury  upon  the  question  of  general  value.  The  court  (Lord 
Denman,  C.  J.,  Littledale,  Parke,  and  Patteson,  JJ.)  took  time  to  confer  with  Gurney, 
B. ;  and  in  the  same  term,  April  26,  Lord  Denman,  C.  J.,  said  that  the  learned  judge 
had  reported  to  the  court  that  the  ground  upon  which  the  case  was  put  in  moving 
had  not  been  taken  at  the  trial ;  and  consequently  the  rule  was  refused. 
VOL.  I.  53 
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not  have  been  fully  recognized;  for  it  was  asked  whether,  if  the  instal- 
ment paid  had  been  less  than  the  value  of  the  work  upon  the  perform- 
ance of  which  that  instalment  was  payable,  the  builder  would  not  have 
had  a  lien  for  the  residue.  If  that  were  so,  the  purchaser  could  not,  by 
paying  the  instalments,  acquire  the  property  in  the  successive  portions 
of  the  ship,  unless  the  amount  of  each  instalment  precisely  equalled  the 
value  of  the  corresponding  portion  of  the  work.  If  Woods  v.  Russell 
had  been  a  clear  authority  on  the  point  now  in  question,  Goode  v.  Lang- 
ley  '  might  have  been  decided  on  the  ground  that  the  gig  seized  in  that 
case  had  become  the  plaintiff's  property  before  it  was  taken  by  the 
sheriff;  but  the  court  declined  entering  upon  that  point.  [Patte- 
SON,  J.  In  that  case  there  was  no  arrangement,  as  here,  for  jDaying  by 
instalments.  The  present  case  is  put  by  the  plaintiffs  as  if  the  ship  were 
several  shi]is,  or  several  parcels  of  goods,  and  the  property  in  each 
vested  as  the  instalment  was  paid.  Then,  after  an  instalment  had  been 
paid,  a  part  of  the  ship,  which  was  complete,  would  be  vested  in  the 
plaintiffs ;  and  a  part,  which  was  being  completed,  in  the  bankrupt.  It 
would  seem  that  they  would  be  tenants  in  common.]  The  parties  here 
contemplated  an  entire  contract.  The  jilaintiffs  wished  to  have  a  com- 
plete ship ;  and  this  mode  of  payment  was  arranged  for  the  mutual 
accommodation  of  the  parties,  and  not  with  the  view  of  appropriating 
parts  of  the  work  as  it  went  on.  With  the  jDroperty  a  risk  would  pass ; 
and  it  is  not  to  be  supposed  that  the  plaintiffs  meant  to  incur  that  risk 
before  they  received  the  ship.  The  appointing  of  a  superintendent  was 
only  to  secure  the  plaintiffs  against  the  putting  in  of  bad  materials  as 
the  work  proceeded.  Abbott,  C.  J.,  said,  in  Woods  v.  Russell,^  that  the 
payment  by  instalments  had  the  effect  of  specifically  appropriating  the 
v-ery  ship  in  progress ;  but,  supposing  the  parts  to  be  so  appropriated, 
it  does  not  follow  that  the  property  in  them  passed.  There  may  be  an 
agreement  to  appropriate  particular  materials  to  a  work  ;  and,  after  the 
work  has  been  executed  to  a  certain  extent  with  those  materials,  the 
purchaser  may  be  entitled  to  bring  an  action  if  he  is  deprived  of  them; 
but  yet  the  property  may  not  vest  in  him  as  the  work  proceeds.  If  it 
does,  at  what  time  does  the  vesting  take  place?  Does  each  stick  of 
timber  become  the  property  of  the  plaintiffs  as  it  is  put  in  ?  Or  does  a 
property  pass  in  each  distinct  portion  of  the  frame  as  it  is  completed  ? 
[  Watson.  The  plaintiffs  say  that  each  particular  portion  of  the  ship 
passed  to  them  as  it  was  completed.  As  a  stick  of  timber  was  put  in, 
that,  and  the  whole  ship  with  it,  so  far  as  the  work  was  completed, 
became  their  property.  The  effect  of  the  payments  was  only  to  devest 
the  builder's  lien.  Coleridge,  J.  Then  you  argue  that  the  property 
passed  independently  of  any  payment  of  instalments.]  If  the  property 
in  .each  piece  of  timber  passes  at  the  time  when  it  is  put  in,  at  what 

M  B.  &  C.  26.  '^  5  B.  &  Aid.  946. 
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price  does  it  pass?  At  the  market  price  of  the  day?  That  may  be 
very 'different  from  the  artificial  value  (if  it  may  be  so  termed)  wliich 
the  piece  acquires  from  the  use  made  of  it  in  the  work.  Or  will  it  be 
said  that,  as  the  value  of  the  whole  ship  is  to  the  value  of  the  particu- 
lar piece  of  wood,  so  shall  the  whole  price  be  to  the  price  of  the  piece 
of  wood  ?  But  this  is  not  the  contract  of  the  parties.  To  apply  the 
question  more  particularly  to  the  present  case  :  The  value  of  the  frame, 
as  it  stood  between  the  times  for  payment  of  the  second  and  third  in- 
stalments, was  £1600.  Did  the  property  vest  in  the  plaintiffs  at  that 
price  ?  If  so,  it  became  afterwards  vested  at  a  different  price ;  for, 
when  the  third  instalment  became  due,  the  builder  was  entitled  to  only 
£1200.  And,  if  the  plaintiffs  could  not  then  have  demanded  the  frame 
without  a  tender  of  the  remaining  £400,  it  cannot  consistently  be  said 
that  the  plaintiffs  acquired  the  right  of  property  on  paying  the  instal- 
ment. If  the  passage  cited  from  2  Bla.  Comm.  448  were  applicable, 
the  property  in  so  much  of  the  work  as  might  from  time  to  time  be 
done  would  pass  as  soon  as  the  contract  was  made ;  the  instalments 
might  be  dismissed  from  consideration,  and  the  supposed  authority  of 
Woods  V.  RusselP  would  be  unnecessary.  [Patteson,  J.  In  that 
passage  Blackstone  is  speaking  of  a  sale  of  goods,  not  a  contract  for 
work.]  As  no  property  vested  in  this  case  during  the  jsrogress  of  the 
work,  no  question  could  arise  as  to  lien,  nor  can  the  payments  be  ac- 
counted for  as  intended  to  devest  it.  Suppose  the  bankrupt  had, 
between  the  times  for  paying  the  first  and  the  second  instalment,  re- 
fused to  complete  the  work ;  if  the  plaintiffs  had  then  required  him  to 
deliver  so  much  as  was  completed,  he  could  not  have  insisted  on  his 
lien.  The  plaintiffs  might  have  said  :  "  You  have  a  right  to  detain  the 
work  for  the  purpose  of  finishing  it;  but,  unless  you  finish  it,  you  can 
have  no  right  to  hold  it  on  a  claim  of  lien."  The  assignees  can  have 
no  right  which  the  bankrupt  would  not  have  had,  except  that  they  may 
repudiate  the  contract.  But,  so  doing,  they  can  have  no  lien.  If  they 
could,  they  would  also  have  a  right  of  action  for  the  money ;  but  an 
assignee  cannot  renounce  the  contract,  and  yet  sue  in  respect  of  the 
work  done.  It  is  tru'e  that  in  "Woods  v.  Eussell^  the  assignees  were 
held  entitled  to-recover  a  portion  of  the  fourth  instalment,  though  the 
work  had  not  been  completed ;  but  the  court  there  thought  the  non- 
completion  waived  by  the  act  of  the  defendant.  The  rule  in  the  case 
of  sales  is  that,  while  any  thing  remains  to  be  done  by  the  seller  before 
the  goods  are  in  a  deliverable  state,  the  property  shall  not  pass.  Rugg 
V.  Minett,"  Simmons  v.  Swift,*  Tarling  v.  Baxter.^  And  it  is  reasonable 
that  the  property,  which  carries  with  it  the  risk,  should  not  be  held  to 
pass  while  any  thing  remains  to  be  done  by  the  seller.     The  rule  thus 

1  5  B.  &  Aid.  942.  2  5  B.  &  Aid.  942.  '  11  East,  210. 

*  5  B.  &  C.  857.  6  6  B.  &  C.  360. 


824  CLARKE  V.    SPENCE.  [CHAP.  11. 

recognized  with  respect  to  goods  sold,  applies  a  fortiori  in  a  case  like 
the  present,  where  the  property  is  changing  in  its  nature,  and  increas- 
ing in  value  while  it  remains  in  the  workman's  hands.  [Coleeidge,  J. 
You  may  be  assuming  too  much  in  supposing  that  the  risk  remains 
with  the  builder  while  the  ship  is  undelivered.  If  the  ship  had  been 
burnt,  could  the  plaintiffs  have  recovered  back  the  instalments?]  It  is 
perhaps  not  material  to  contend  so.  .  .  . 

W.  H.  Watson,  in  reply.  In  Woods  v.  Russell  the  certificate  was  one 
only  of  many  circumstances  from  which  the  court  held  that  the  property 
vested.  Here  the  terms  of  the  contract,  and  the  mode  of  payment,  show 
that  the  parties  intended  the  property  to  pass.  Abbott,  C.  J.,  said  there, 
"The  payment  of  these  instalments  appears  to  us  to  appropriate  specifi- 
cally to  the  defendant  the  very  ship  so  in  progress,  and  to  vest  in  the 
defendant  a  property  in  that  shi])."  [Patteson,  J.  With  great  respect 
to  the  authority  of  Lord  Tenterden,  I  should  say  that  that  expression  is 
inaccurate.  As  that  case  was  put,  it  could  not  be  necessary  that  a  second 
instalment  should  be  paid,  to  make  the  property  vest.]  By  the  con- 
tract here,  tlie  plaintiffs  were  to  pay  for  a  particular  ship  which  was  in 
progress.  The  identical  ship  was  to  be  delivered.  The  payments  were 
to  be  made  for  the  parts  of  that  ship  ;  if  she  had  been  burnt  while  build- 
ing, the  plaintiffs  could  not  in  any  form  of  action  have  recovered  back  the 
sums  advanced.  If  the  builder  had  withdrawn  that  ship  and  substituted 
another,  it  would  not  have  been  a  completion  of  his  contract.  The 
doctrine  laid  down  in  "Woods  v.  Russell  ^  is  not  tlie  opinion  of  the  Lord 
Chief  Justice  alone,  but  that  of  the  Avhole  court.  In  Goode  v.  Langley,' 
Parke,  .J.,  then  at  the  bar,  admitted  in  argument  that  the  doctrine  in 
question  was  established  by  Woods  v.  Russell.  Battersby  v.  Gale  is 
consistent  with  the  argument  for  the  plaintiffs.  A  property  had  passed 
on  part  of  the  vessel  being  finished,  but  there  was  a  lien  for  work  done 
since  the  instalment  had  been  paid  ;  and  the  question  was  how  the 
amount  of  that  lien  should  be  estimated.  Here  the  defendants  arsrue 
in  effect,  that  the  remedy  of  the  plaintiffs,  if  the  work  was  not  com- 
pleted, was  for  a  breach  of  contract,  and  not  for  a  conversion.  But' 
that  is  not  so.  If  the  bankrupt  had  refused  to  complete  the  work, 
the  plaintiffs  might  have  taken  possession,  and  finished  it  for  themselves 
without  making  any  tender.  Any  question  of  price,  at  a  time  between 
the  periods  fixed  for  paying  the  instalments,  might  be  satisfactorily  set- 
tled by  a  jury.  The  builder  and  the  plaintiffs  were  not  tenants  in  com- 
mon. As  soon  as  the  property  in  any  part  of  the  ship  vested,  the  rest 
of  the  work  done,  and  not  paid  for,  was  only  woi'k  done  on  the  plain- 
tiffs' chattel.  In  Rugg  v.  Mlnett,"  and  other  cases  of  that  class,  the 
right  of  the  purchaser  was  incomplete  till  there  had  been  a  specific 
appropriation;  here  the  article  was  appropriated,  and  vested  in  the 
plaintiffs  as  the  work  went  on,  by  force  of  the  contract. 

Cw:  adv.  vult. 
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Williams,  J.,  in  this  term  (February  1st)  delivered  the  judgment  of 
the  court.  The  principal  question  raised  by  this  case  is,  in  whom, 
under  the  special  terms  ^  of  the  contract  entered  into  between  the 
plaintiffs  and  the  bankrupt,  John  Brunton,  the  general  property  in  so 
much  of  the  vessel  as  had  been  put  together  at  the  time  of  the  bank- 
ruptcy was  vested. 

All  consideration  of  any  special  property  which  might  be  in  the 
bankrupt,  by  reason  of  a  lien  for  moneys  expended  on  the  vessel, 
according  to  the  doctrine  laid  down  in  Woods  v.  Russell,'  is  removed 
from  the  case  by  the  tender  of  all  such  moneys  which  has  been  made 
by  the  plaintiffs ;  and  we  desire  it  to  be  distinctly  understood  that,  in 
the  judgment  which  we  are  g,bout  to  pronounce,  we  give  no  opinion 
whatever  as  to  the  soundness  of  that  doctrine. 

On  the  part  of  the  plaintiffs,  it  was  not  denied  in  argument,  nor 
could  be  according  to  decided  cases,  Mucklow  v.  Mangles,^  Simmons 
V.  Swift,'^  Rohde  v.  Thwaites,"*  Goode  v.  Langley,'  Atkinson  v.  Bell,° 
Carruthers  v.  Payne,'  and  known  principles  of  law,  that,  in  general, 
under  a  contract  for  the  building  a  vessel,  or  making  any  other  thing 
not  existing  in  specie  at  the  time  of  the  contract,  no  property  vests  in 
the  party  whom,  for  distinction,  we  will  call  the  purchaser,  during  the 
progress  of  the  work,  nor  until  the  vessel  or  thing  is  finished  and 
delivered,  or  at  least  ready  for  delivery  and  ap])roved  by  the  pur- 
chaser; and  that,  even  where  the  conti-act  contains  a  specification  of 
the  dimensions  and  other  particulars  of  the  vessel  or  thing,  and  fixes 
the  precise  mode  and  time  of  payment  by  months  and  days.  The 
builder  or  maker  is  not  bound  to  deliver  to  the  purchaser  the  identical 
vessel  or  thing  which  is  in  progress,  but  may,  if  he  please,  dispose  of 
that  to  some  other  person,  and  deliver  to  the  purchaser  another  vessel 
or  thing,  provided  it  answers  to  the  specification  contained  in  the  con- 
tract. But  it  is  urged  on  the  authority  of  Woods  v.  Russell,*  that, 
where  the  contract  provides,  as  that  in  question  does,  that  a  vessel 
shall  be  built  under  the  superintendence  of  a  person  appointed  by  the 
,  purchaser,  and  also  fixes  the  payment  by  instalments,  regulated  by 
particular  stages- in  the  progress  of  thJwork,  the  general  property  in 
all  the  planks  and  other  things  used  in  the  progress  of  the  work  vests 
in  the  purchaser  at  the  time  when  they  are  put  to  the  fabric  under  the 
approval  of  the  superintendent ;  or,  at  all  e^'cnts,  as  soon  as  the  first 
instalment  is  paid.  The  fiicts  in  the  case  of  Woods  v.  Russell  did  not 
make  it  necessary  to  determine  this  point;  neither  did  the  decision  of 
the  court  proceed  ultimately  on  any  such  point,  but  C)n  the  ground  that 
the  vessel,  by  virtue  of  the  certificate  of  the  buildef,  had  been  regis- 

1  5  B.  &  Aid.  942.  ^  1  Taunt.  318. 
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terecl  in  the  name  of  the  purchaser,  and  that  the  builder  had,  by  his 
own  act,  declared  the  general  property  to  be  in  the  purchaser.  This 
appears  both  by  the  judgment  itself,  and  by  the  notice  taken  of  it  by 
Lord  Tenterden  in  the  last  edition  of  his  book  on  Shipping,  page  44. 
But  there  is  a  passage  in  the  course  of  that  judgment  which  goes 
strongly  to  establish  the  point  contended  for  by  the  learned  counsel 
for  the  plaintiffs;  and,  though  the  opinion  expressed  in  that  passage  is 
extra-judicial,  yet,  considering  that  time  was  taken  before  the  judg- 
ment was  pronounced,  and  the  very  great  learning  of  those  by  whom 
it  was  pronounced,  we  should  cert.ainly  hesitate  very  much  before  we 
could  come  to  any  conclusion  contrary  to  that  opinion.  The  passage 
is  as  follows:  [His  Lordship  then  read  the  passage  cited,  ante, 
p.  819.] 

If  it  be  intended  in  this  passage  that  the  specific  appropriation  of 
the  parts  of  a  vessel  while  in  progress,  however  made,  of  itself  vests 
the  property  in  the  person  who  gives  the  order,  the  proposition  in  so 
general  a  form  may  be  doubtful. 

It  seems  to  be  clear  that,  as,  by  the  contract,  the  vessel  was  to  be 
built  under  a  superintendent  appointed  by  the  purchaser,  the  builder 
could  not  compel  the  purchaser  to  accept  any  vessel  not  constructed 
of  materials  approved  by  the  superintendent ;  and,  on  the  other  hand, 
that  the  jiurchaser  could  not  refuse  any  vessel  which  had  been  so  ap- 
proved. It  follows  that,  as  soon  as  any  materials  have  been  approved 
by  the  superintendent  and  used  in  the  progress  of  the  work,  the  fabric 
consisting  of  such  materials  is  appropriated  to  the  purchaser ;  other- 
wise the  superintendent  might  be  called  upon,  when  one  vessel  had  been 
nearly  constructed,  to  begin  his  work  de  novo,  and  superintend  the 
building  of  a  second :  and,  in  this  point  of  view,  the  appointment  of  a 
superintendent,  by  the  contract,  appears  to  be  of  consider.able  impor- 
tance. As  soon  as  the  last  of  the  necessary  materials  is  approved  and 
added  to  the  f  ibric,  the  vessel  is  complete ;  the  appropriation  is  com- 
plete;  and,  assuredly,  the  general  property  in  the  vessel  must  vest  in 
the  purchaser,  nothing  remaining  to  be  done  prior  to  the  delivery ;  and 
this  is  agreeable  to  the  current  of  all  the  authorities,  most  of  which 
have  been  cited  .ibove. 

Until,  however,  the  last  of  the  necessary  materials  be  added,  the 
vessel  is  not  complete ;  the  thing  contracted  for  is  not  in  existence ; 
for  the  contract  is  for  a  complete  vessel,  not  for  parts  of  a  vessel ;  and 
we  have  not  been  able  to  find  any  authority  for  saying  that,  whilst  the 
thing  contracted  for  is  not  in  existence  as  a  whole,  and  is  incomplete, 
the  general  property  in  such  parts  of  it  as  are  from  time  to  time  con- 
structed shall  vest  in  the  purchaser,  except  the  above  passage  in  the 
case  of  Woods  v.  Russell.^ 

'  5  B.  &  Aid.  946. 
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Granting  therefore  that,  under  such  a  contract  as  this,  the  parts  of 
the  vessel,  as  they  are  added  to  the  fabric,  are  appropriated  to  the  pur- 
chaser by  way  of  contract,  so  that  neither  could  he  refuse  them  when 
the  vessel  should  be  completed,  nor  the  builder  compel  him  to  accept 
any  other,  yet  it  does  not  necessarily  follow  that  such  appropriation 
vests  the  property  in  the  purchaser  until  the  whole  thing  contracted 
for  is  in  existence,  that  is,  until  the  completion  of  the  vessel.  But,  in 
the  passage  under  discussion,  the  payment  under  the  contract  is  relied 
on  as  the  most  material  point,  the  appropriation  being  effected,  as  it 
is  said,  by  that  payment ;  and  accordingly,  in  Atkinson  v.  Bell,^  Mr. 
Justice  Bayley,  in  alluding  to  Woods  v.  Russell,^  says,  "that  as  by  the 
contract  given  portions  of  the  price  were  to  be  paid  according  to  the 
progress  of  the  work,  by  the  payment  of  those  portions  of  the  price 
the  ship  was  irrevocably  appropriated  to  the  person  paying  the  money. 
That  was  a  purchase  of  the  specific  articles  of  which  the  ship  was 
made." 

Now  it  is  to  be  observed,  in  regard  to  the  payment  which  is  relied 
on  in  these  passages,  that,  where  an  actual  delivery  has  taken  place, 
payment  is  wholly  immaterial  to  the  vesting  of  the  property ;  and 
further,  that,  by  the  modern  doctrine  and  the  cases  above  alluded  to, 
iu  order  to  vest  the  property  in  goods  under  contracts  of  sale,  it  is 
only  necessary  that  the  identical  goods  which  are  the  subject  of  the 
contract  should  be  ascertained,  and  the  price  fixed ;  and  when  those 
things  are  done  the  general  property  vests  by  the  contract  before 
actual  delivery;  and  the  payment  of  the  price  is  quite  immaterial  for 
that  purpose.  Whether  that  modern  doctrine  be  founded  on  a  miscon- 
ception of  the  civil  law  or  not,  we  do  not  think  it  necessary  or  proper 
to  discuss:  the  doctrine  has  been  clearly  laid  down  and  acted  on  for 
many  years,  and  ought  not  to  be  lightly  disturbed;  nor  does  this  case 
turn  upon  that  doctrine.  A  doubt  may  exist  whether  such  a  contract 
as  the  present  be  properly  a  contract  of  buying  and  selling;  but, 
assuming  it  to  be  so,  and  we  have  so  treated  it  for  this  purpose,  the 
requisites  to  the  vesting  of  the  general  property  under  the  contract 
are  clear.  The  payment  of  the  instalments  may  indeed  be  evidence 
that  the  purchaser  has  approved  of  the  fabric  so  far  as  it  has  been  con- 
structed, and  may  therefore,  as  it  were,  ratify  the  appropriation  made 
by  the  builder;  but  in  itself  it  can  operate  nothing,  unless  it  be 
by  the  contract  made  a  condition  precedent  to  the  vesting  of  the 
property. 

It  is  not  so  made  by  the  contract  in  question  in  express  terms ; 
neither  was  it  in  the  case  of  Woods  v.  Russell  ;'=   but  we  apprehend 
that  the  passage  above  cited  from  the  judgment  in  that  case  is  founded 
1  8  B.  &  C.  282.  2  5  B.  &  Aid.  942.  3  5  B.  &  Aid.  946. 
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on  the  notion  that  provision  for  the  payment  regulated  by  particular 
stages  of  the  work  is  made  in  the  contract,  with  a  view  to  give  the 
purchaser  the  security  of  certain  portions  of  the  A\'ork  for  the  money 
he  is  to  pay,  and  is  equivalent  to  an  express  provision  that  on  payment 
of  the  first  instalment  the  general  property  in  so  much  of  the  vessel 
as  is  then  constructed  shall  vest  in  the  purchaser.  If  this  notion  be 
correct,  the  payment  is  no  doubt  material  to  the  vesting  of  the  prop- 
erty, and  the  effect  of  such  payment  is,  that  there  is  not  only  an  appro- 
priation of  so  much  of  the  vessel  as  is  then  constructed,  but  also  a 
vesting  of  tlic  general  property  in  so  much  in  the  purchaser,  subject 
to  the  right  of  the  builder  to  retain  it  in  order  to  complete  it,  and  earn 
the  rest  of  the  price.  The  rights  of  the  parties  will  .then  be  in  the 
same  state  as  if  so  much  of  the  vessel  as  is  then  constructed  had 
originally  belonged  to  the  purchaser,  and  had  been  delivered  by  him  to 
the  builder  to  be  added  to  and  finished ;  and  it  will  follow  that  every 
plank  and  article  subsequently  added  will,  as  added,  become  the  prop- 
erty of  the  purchaser  as  general  owner. 

Several  reasons  may  perhaps  be  adduced  to  show  that  the  more 
obvious  intention  to  be  collected  from  the  terms  of  this  contract  is 
that,  the  builder  requiring  advances  of  money  in  the  progress  of  an 
expensive  work,  the  purchaser  is  contented  to  make  such  advances, 
provided  he  sees  the  work  in  such  a  state  of  jarogress  as  that  he  may 
calculate  on  having  an  equivalent  for  his  money  within  a  reasonable 
time ;  and  therefore  he  stipulates  that  his  advances  shall  be  made  at 
specified  stages  of  the  work. 

But,  even  if  this  be  the  more  obvious  intention,  it  by  no  means  fol- 
lows that  the  view  taken  of  the  contract  by  the  court  in  "Woods  v. 
RusselP  is  not  correct;  for  the  intention  there  supposed  is  not  in  any 
respect  inconsistent  with  that  which  is  above  suggested  ;  both  may 
well  exist  at  the  same  time :  and  though,  if  it  were  the  intention  of 
the  contracting  parties  that  the  general  property  should  vest  in  the 
manner  supposed,  such  intention  might  have  been  expressed  in  less 
ambiguous  terms,  yet,  if  it  can  fairly  be  collected  from  those  which 
have  been  used,  there  is  nothing  cither  in  principle  or  in  practice  to 
prevent  the  court  from  carrj'ing  it  into  efitct. 

On  the  contrary,  as  such  a  construction  has  been  put  on  a  similar 
contract  by  so  high  an  authority  in  the  case  of  Woods  v.  Russell,^ 
which  as  to  this  point  in  particular  has  been  subsequently  recognized, 
and  as  that  construction  has  probably  been  acted  upon,  since  that  de- 
cision, by  persons  engaged  in  ship-building,  we  feel  that  we  ought  not 
to  depart  from  such  construction;  and  we  adopt  the  opinion  of  the 
court  in  Woods  v.  Russell,  though  with  some  hesitation  for  the  reasons 
above  assigned.  .  .  . 
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Upon  the  whole,  we  are  of  opinion  that  the  plaintiffs  are  entitled  to 
maintain  this  action  of  trover,  and  that  the  verdict  must  be  entered 
for  them  for  the  sum  stated  in  the  case,  viz.,  £1002  lis. 

Verdict  to  he  entered  as  above. 


TRIPP  KS-D  Othees,  Assignees  of  Benntstt,  a  Banlcrupt,  v.  ARMI- 
TAGE  AND  Othees. 

In  the  Exchequer,  Hilary  Term,  1839. 

[Reported  in  4  Meeson  ^  Welsby,  687.] 

Teovee  for  deal  sashes,  linings,  shutters,  boards,  and  other  building 
materials.  Pleas,  first,  except  as  to  certain  doors,  linings,  boards,  &o., 
specified  in  the  plea,  not  guilty ;  secondly,  as  to  the  causes  of  action  to 
which  the  first  plea  was  pleaded,  that  the  plaintiffs  were  not  possessed 
of  their  own  property  as  assignees  of  the  goods  and  chattels  to  which 
the  first  plea  was  pleaded,  or  any  part  thereof,  in  manner  and  form,  &c. ; 
thirdly,  as  to  the  causes  of  action  relating  to  the  conversion  of  the 
goods  and  chattels  particularly  mentioned  in  and  excepted  by  the  first 
plea,  payment  into  court  of  £129,  which  the  lolaintlffs  took  out  of  court 
in  discharge  of  those  causes  of  action.  At  the  trial  before  Lord  Abin- 
ger,  C.  B.,  at  the  last  Gloucestershire  assizes,  the  following  appeafed  to 
be  the  facts  of  the  case :  — 

In  the  year  1837,  a  company  was  formed  for  the  erection  of  a  new  hotel 
in  Cheltenham,  and  a  deed  was  executed  for  regulating  the  affairs  of  the 
company,  by  which  the  defendants  were  appointed  trustees.  Advertise- 
ments having  been  issued  for  tenders  for  building  the  hotel,  the  bankrupt, 
Bennett,  who  then  carried  on  business  as  a  builder  and  timber-merchant 
in  Cheltenham,  sent  in  a  tender,  and  entered  into  a  written  contract 
with  the  defendants,  therein  described  as  trustees  of  the  Cheltenham 
Hotel  Company,  dated  3d  March,  1837;  by  which,  after  reciting  that 
Messrs.  Churchill  &  Mallory  had  agreed  to  do  the  smith's  and  iron- 
mongery work,  and  Mark  Barrett  the  painting,  plumbing,  and  glazing, 
by  agreements  of  even  date  therewith,  and  that  Bennett  had  agreed  to 
do  all  the  work,  save  as  aforesaid,  at  the  price  of  £15,381  8s.  4d ;  it 
was  witnessed  that  Bennett  thereby  covenanted  for  himself,  his  heirs, 
executors,  and  administrators,  with  the  defendants,  that  he  would  build 
the  hotel  (except  as  aforesaid),  and  render  the  same  fit  for  habitation, 
to  the  satisfaction  of  R.  W.  Jearrad  (the  architect  employed  by  the 
defendants),  by  the  times  therein  mentioned  (enumerating  various 
times  by  which  specified  portions  of  the  work  were  to  be  completed)  ; 
that,  should  Bennett  neglect  to  complete  any  one  portion  of  the  work 
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by  the  time  therein  appointed,  or  several  portions  of  the  works  by  the 
times  therein  respectively  appointed,  he  should  forfeit  and  pay  the  sura 
of  £250  as  liquidated  damages,  and  the  defendants  should  be  entitled 
to  set  it  off,  &c.     The  agreement  then  contained  the  following  clause : 
"And  further,  that,  should  the  said  T.  H.  Bennett,  his  executors  or 
administrators,  at  any  time  or  times,  omit  to  go  on  Avith,  or  neglect  to 
do  the  said  works,  matters,  and  things  hereby  agreed  to  bt  done  by 
him,  so  expeditiously  as  he  might  do  in  the  judgment  of  the  said  R. 
W.  Jearrad,  or  the  said  architect  of  the  said  company  for  the  time 
being,  or  in  case  the  said  T.  H.  Bennett  should  become  bankrupt,  or 
insolvent,  or  being  arrested  should  go  to  gaol,  before  the  said  work 
should  be  completed  and  finished,  then  and  in  any  or  either  of  such  cases, 
it  should  and  might  be  lawful  to  and  for  the  said  trustees,  their  heirs 
or  assigns,  to  take  possession  of  the  work  then  already  done  by  the  said 
T.  II.  Bennett,  and  to  avoid  and  put  an  end  to  that  agreement ;  and 
thereiipon  the  several  clauses  and  agreements  therein  contained  on  the 
part  of  the  said  trustees  should  be  absolutely  null  and  void,  to  all 
intents  and  purposes  whatsoever;  and  further,  that  the  said  trustees 
should  pay  to  the  said  T.  H.  Bennett,  his  executors  or  adrninistrators, 
or  his  or  their  assignee  or  assignees,  as  the  case  might  be,  so  much  money, 
and  only  so  much  money,  as  the  said  R.  "SY.  Jearrad,  or  other,  the  archi- 
tect for  the  time  being  of  the  said  company,  should  adjudge  to  be  the 
fair  worth  of  the  work  actually  done  and  fixed,  by  the  said  T.  H.  Ben- 
nett, his  executors  or  administrators,  to  the  hotel,  as  compared  with  the 
whole  work  to  be  done  for  the  said  price  of  £15,381  8s.  4(:?."     Proviso, 
that  should  the  trustees  require  any  additions  to  or  alterations  in  the 
buildings,  or  the  mode  of  doing  the  same,  and  should  by  writing  under 
the  hand  of  one  of  them,  countersigned  l;iy  Jearrad,  direct  the  same  to 
be  done,  then  such  additions  or  variations  should  be  made,  but  should 
not  in  any  respect  vacate,  alter,  annul,  or  make  void  the  agreement,  but 
the  difference  caused  by  such  additions  or  variations  should  be  valued 
by  Jearrad,  and  should  be  paid  to  or  allowed  by  Bennett,  as  the  case 
might  be.     The  trustees  then  covenanted  to  pay  the  money  by  instal- 
ments, at  certain  dates  corresponding  with  the  times  at  which  the  speci- 
fied works  were  to  be  performed.    There  was  also  a  proviso,  making  the 
doing  of  the  works  conditions  precedent  to  payment,  and  the  architect's 
certificate  indispensable.     Certain  additional  works  were  contemplated 
as  the  building  proceeded,  which  Bennett  also  undertook  at  stipulated 
prices.     Previously  to  the  month  of  September,  1837,  Bennett  received 
the  five  first  instalments  as  they  became   due,  upon  a  certificate  of 
Jearrad,  the  architect,  that  the  work  had  been  done.     In  that  month, 
Bennett,  being  pressed  for  money,  applied  to  Jearrad  for  advances,  in 
anticipation  of  the  instalments  not  then  due  ;  and  being  required  to  give 
in  a  statement  of  the  works  done  in  part  of  the  contract,  he  furnished  an 
account,  containing,  among  other  items,  the  following :  "  Bricks  on  the 
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grouncl  {i.e.  on  the  hotel  premises),  £140  ;  joiner's  work  prepared, 
£1000."  The  trustees  thereupon  ngreed  that  certain  advances  should 
be  made  to  Bennett,  on  the  security  of  all  the  materials  which  were  or 
should  be  bro.ught  by  him  upon  the  premises  during  the  works,  and  he 
consequently  obtained  certificates  from  time  to  time  from  Jearrad, 
under  which  he  received  several  sums  of  money  for  work  not  actually 
done.  During  the  progress  of  the  building,  one  Turnbull  was  the 
clerk  of  the  works,  and  the  course  of  business  was  for  him  to  inspect 
every  article  that  came  in  under  any  of  the  contracts,  and  none  were 
received  except  on  his  approval.  Some  sash-frames  for  the  windows 
had  been  sent  in  by  Bennett,  and  approved  of  by  Turnbull,  and,  before 
the  bankruptcy,  had  been  again  taken  fi'om  the  premises  to  a  workshop 
of  Bennett's,  for  the  purpose  of  having  affixed  to  them  some  iron  pul- 
leys, which  had  been  supplied  to  the  defendants  by  Churchman  & 
Mallory,  under  their  contract.  At  the  time  of  the  bankruptcy,  these 
8ash-frames,  with  the  pulleys  affixed  to  them,  were  at  Bennett's  work- 
shop. 

On  the  22d  of  November,  Bennett  committed  an  act  of  bankruptcy, 
on  which  a  fiat  subsequently  issued,  and  the  plaintiffs  were  appointed 
his  assignees.  Between  the  22d  and  the  25th  of  November,  the  sash- 
frames,  to  which  the  pulleys  had  been  so  attached,  and  also  the  various 
articles  excepted  out  of  the  first  plea,  were  delivered  upon  the  prem- 
ises of  the  company.  There  were  also  on  the  hotel  premises,  at  the 
time  of  the  bankruptcy,  a  large  quantity  of  other  materials  which  had 
been  sent  in  fi-om  time  to  time  by  Bennett,  and  wliich  had  been 
approved  of  by  Turnbull,  and  were  in  a  prepared  state,  but  not  yet  fixed. 
On  taking  an  account  between  the  value  of  the  work  actually  done 
and  fixed  at  the  time  of  the  bankruptcy,  and  the  money  received  by 
Bennett  up  to  that  time,  it  appeared  that  he  had  been  paid  in  advance 
about  £800  beyond  the  value  of  such  work.  The  present  action  was 
brought  by  the  assignees  to  recover  'the  value  of  the  materials  which 
were  upon  the  premises,  unfixed,  at  the  time  of  the  bankruptcy,  of  the 
sash-fi-ames,  and  of  the  other  materials  delivered  on  the  premises  after 
the  bankruptcy.  These  last,  however,  were  satisfied  by  the  £129  paid 
into  court  and  taken  out  by  the  plaintiffs.  On  the  materials  delivered 
before  the  bankruptcy  the  defendants  claimed  a  lien,  as  being  the 
security  on  th$  faith  of  which  the  advances  had  been  made  by  Jearrad 
to  the  bankrupt ;  and  they  also  claimed  the  property  in  the  sash-frames, 
as  being  specific  articles  which  had  been  appropriated  by  them,  and 
approved  on  their  part  by  Turnbull,  and  to  which  their  pulleys  had 
been  attached.  The  only  evidence  of  a  conversion  of  the  sash-frames 
was  a  demand  and  refusal,  the  demand  not  being  limited  in  terms  to 
the  wood-work  of  the  frames.  The  value  of  the  frames  with  the  pulleys 
was  £9  5s. ;  of  the  pulleys,  £1  9s.  The  learned  judge  directed  the  jury, 
that  if  the  advances  were  made  to  Bennett  on  the  understanding  and 
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agreement  that  the  raaterials  brought  upon  the  premises  should  be  con- 
sidered as  a  pledge  for  those  advances,  they  shoidd  find  a  verdict  for  the 
defendants ;  and  he  intimated  an  opinion  that  the  sash-frames  had  been 
so  far  specifically  appropriated  to  the  defendants  as  to  prevent  the  plain- 
tiffs from  recovering  in  respect  of  them.  The  jury  found  a  verdict  for  the 
defendants,  and  the  learned  judge  gave  the  plaintiffs  leave  to  move  to 
enter  a  verdict  for  £9  5s.,  the  value  of  the  sash-frames. 

Talfo't/rd,  Serjt.,  having  on  a  former  day  in  this  term,  obtained  a 
rule  nisi  accordingly, 

Maule  and  Greaves  showed  cause.  The  question  in  this  case  is, 
whether  the  plaintiffs,  as  assignees  of  Bennett,  were  entitled  to  the 
sash-frames  in  the  state  in  which  they  were  at  the  time  vf\\e.i\  they 
were  demanded  and  refused  ;  that  demand  and  refusal  being  the  only 
evidence  of  a  conversion.  The  defendants  contend  tliat  they  were  not 
so  entitled,  on  several  grounds.  First,  the  frames  had  then  become,  in 
entirety,  the  property  of  the  defendants.  Nothing  more  is  necessary 
by  law  (independently  of  statutable  limitations),  in  order  to  pass  the 
property  in  a  chattel  sold,  or  supplied  for  a  valuable  consideration, 
than  that  there  be  a  contract  with  respect  to  it  and  an  indication  of 
the  s])ecific  chattel  that  is  to  pass  by  that  contract.  Where  the  con- 
tract is  to  supply  on  the  one  hand,  and  to  purchase  on  the  other,  goods 
of  a  given  species,  but  not  specific  goods,  there  no  property  passes  by 
the  contract  itself;  but  wherever  specific  goods  are  to  be  supplied,  and 
those  goods  alone  will  s.atisfy  the  contract,  there  the  property  vests  at 
once  in  the  purchaser.  But  even  in  the  former  case,  when  the  con- 
tract comes  to  be  performed,  and  the  specific  goods  are  ascertained 
and  indicated  to  which  the  contract  is  to  attach,  tlie  property  equally 
passes.  "  The  very  appropriation  of  the  chattel  is  equivalent  to  de- 
livery by  the  vendor,  and  the  assent  of  the  vendee  to  take  the  specific 
chattel,  and  to  pay  the  price,  is  equivalent  to  his  accepting  possession  :" 
per  Parke,  J.,  in  Di.xon  v.  Yates.^  In  Mucklow  y.  Mangles,^  whichmay 
be  cited  as  an  authority  the  other  waj-,  the  article  was  not  finished  nor 
appropriated.  Maberley  v.  Slieppard  ^  is  relied  on  for  the  plaintiffs ;  hut 
that  was  a  case  falling  within  the  provisions  of  the  Statute  of  Frauds, 
and  was  decided  entirely  on  the  ground  that  the  requisites  of  section 
17  of  that  statute  had  not  been  complied  with.  And  Tindal,  C.  J., 
there  says :  "  If  the  wagon  had  been  completed  and  ready  for  delivery, 
and  the  defendant  had  then  sent  a  workman  of  his  own  to  perform 
any  additional  work  upon  it,  such  conduct  on  the  part  of  the  defend- 
ant might  have  amounted  to  an  acceptance."  But  no  question  arises 
on  the  Statute  of  Frauds  in  the  present  case  :  first,  because  there  is 
here  a  note  in  writing  sufficient  to  satisfy  the  statute ;  secondly,  the 

'  5  B.  &  Adol.  340.  2  1  Taunt.  318. 

3  10  Bing.  99;  3  M.  &  Scott,  436. 


SECT,  v.]  TRIPP   V.    ARMITAGE.  §33 

payment  of  the  first  instalment  was  part  payment  of  all  that  was  to  be 
paid  under  the  contract;  but,  thirdly,  this  is  not  purely  a  contract  for 
the  sale  of  goods,  within  the  meaning  of  the  statute.  There  may  be  a 
contract  under  which  chattels  are  furnished,  which  is  not  a  contract  of 
sale ;  as  in  the  case  of  board  and  lodging  at  so  much  per  week.  So, 
this  is  a  contract  for  work  and  labor  to  be  done  upon  materials  which, 
when  complete,  are  to  become  the  property  of  the  defendants ;  but  it 
it  is  not  properly  a  contract  for  the  sale  of  goods.  [Parke,  B.  The 
contract  is  to  make  these  several  things,  and  to  put  them  up  in  the 
hotel,  and  then  the  bankrupt  is  to  be  paid  one  entire  sum  for  the  whole 
work.  The  contract,  therefore,  is  not  complete  with  reference  to  these 
sash-frames,  until  they  are  fixed  to  the  house  and  made  part  of  the 
freehold.  Suppose  Bennett's  shop  had  been  burnt  with  the  frames  in 
it,  whose  would  have  been  the  loss?]  The  articles  having  been 
actually  approved  and  appropriated  by  the  defendants,  they  could  not 
have  called  upon  Bennett  to  furnish  others  in  case  of  their  destruction. 
As  soon  as  the  approval  of  TurnbuU  was  given,  and  the  frames  were 
combined  with  the  pulleys,  which  undoubtedly  were  the  property  of 
the  defendants,  there  was  a  designation  of  the  specific  articles,  to 
which  the  previous  general  contract  was  to  apply,  and  the  property 
passed.  The  criterion,  however,  as  to  the  risk  by  fire  is  not  perfect ; 
it  does  not  follow  that,  because  a  party  is  the  owner  of  goods,  they  are 
necessarily  at  his  risk.  See  Bailey  v.  Culverwell-i  The  rule  of  law 
to  be  collected  from  the  cqses  on  this  subject  is,  that  wherever  the 
article  which  is  the  subject  of  the  contract  is  identified,  either  in  the 
contract  itself,  or  afterwards  by  the  assent  and  approval  of  the  par- 
ties, the  property  passes.  Atkinson  v.  Bell,^  Woods  v.  Russell,^  Elliott 
V.  Pybus,^  Clarke  v.  Spenee,^  Rohde  v.  Thwaites,^  Sparkes  v.  Marshall.' 
[Paeke,  B.  In  all  those  cases  there  was  a  bargain  for  the  specific 
article ;  here  there  has  been  none.  The  parties  here  had  no  intention 
of  making  any  such  bargain  ;  the  contract  merely  is,  that  the  builder 
is  to  do  the  necessary  work  of  his  department  for  the  house.]  It  is 
immaterial  to  the  application  of  the  rule  of  law,  whether  the  contract 
is  solely  and  properly  for  the  sale  of  goods  or  not.  This  was  not  a 
contract  to  build  a  house,  but,  inter  alia,  to  furnish  sash-frames ;  the 
contract  could  not  be  performed  without  furnishing  them.  Then  they 
were  appropriated,  by  being  incorporated  with  the  defendants'  iron 
work,  and  approved  by  the  party  nominated  by  them  for  that  pur- 
pose.' .  .  . 

1  8  B  &  Cr.  452,  454.       ,  ^  8  id.  277 ;  2  Man.  &  E.  292. 

3  5  B.  &  Aid.  942 ;  1  D.  &  R.  587.  *  10  Bing.  512 ;  4  M.  &  Scott,  389. 

s  4  Ad.  &  B.  448 ;  6  Ner.  &  M.  399.  «  6  B.  &  Cr.  388  ;  9  D.  &  K.  293. 

'  2  Bing.  N.  C.  761;  3  Scott,  172. 

8  The  parts  omitted  are  not  relevant  to  the  subject  of  this  chapter.  — Ed. 
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li.    V.   JRichards    (with  whom   were    Talfourd,  Seijt.,    and   W.  J. 
Alexander),  in  support  of  the  rule.  .  .  . 

Lord  Abingbk,  C.  B.  I  have  been  much  disposed,  I  confess,  to 
endeavor  to  find  some  possible  ground  for  sustaining  the  verdict,  be- 
cause I  consider  this  to  be  one  of  the  hardest  cases  that  ever  occurred. 
The  defendants  undoubtedly  intended  to  pay  money  into  court  to 
cover  all  matters  on  which  there  was  any  doubt,  and  to  rest  only  upon 
a  defence  which  was  perfectly  clear  ;  and  on  a  great  part  of  their  case, 
amounting  to  several  hundred  pounds,  they  did  make  out  a  clear 
defence;  but  there  unfortunately  occurred  this  little  omission  with 
respect  to  these  sashes,  which  has  given  rise  to  the  whole  question 
now  in  dispute.  The  case  has  been  very  ably  and  ingeniously  argued 
by  Mr.  Maule,  but  I  cannot  at  all  adopt  the  first  ground  he  has  taken, 
namely,  that  by  reason  of  the  approbation  of  Turnbull,  the  clerk  of  the 
works,  and  the  application  of  the  pulleys  sent  by  the  defendants  to  be 
fixed  to  the  sashes,  the  property  was  appropriated  to  the  defendants. 
My  reason  for  not  acceding  to  that  argument  is  shortly  this :  that  this 
is  not  a  contract  for  the  sale  and  purchase  of  goods  as  movable  chat- 
tels ;  it  is  a  contract  to  make  irp  materials,  and  to  fix  them ;  and  until 
they  are  fixed,  by  the  nature  of  the  contract  the  property  will  not 
pass.  It  is  said  that  although  the  contract  be  general  in  the  first 
instance,  yet  it  may  become,  by  circumstances  specific;  that  although 
a  man  may  agree  to  buy  goods  generally,  and  on  the  part  of  the  ven- 
dor the  contract  may  be  complied  with  by  supplying  any  goods  he 
chooses  of  the  description  named,  yet,  if  particular  goods  be  afterwards 
pointed  out  and  designated  between  the  parties,  the  contract  is  thereby 
modified,  and  becomes  then  an  undertaking  to  supply  the  specific 
goods,  the  property  in  which  thereby  jiasses  to  the  vendee.  But  this 
is  not  a  contract  to  purchase  goods  at  all,  —  it  is  a  contract  for  several 
works  to  be  done.  Wherever  the  property  of  the  goods  passes  by  the 
contract,  and  has  become  vested  in  the  purchaser,  if  they  are  destroyed 
by  any  accident,  the  purchaser  woiild  be  responsible.  But  I  think  we 
cannot  say,  that,  if  these  sashes  had  been  destroyed,  the  purchasers, 
that  is,  the  defendants,  would  have  borne  the  loss ;  they  are  not  bound 
by  the  contract  to  pay  for  any  thing  till  it  is  put  up  and  fixed ;  and  if 
destroyed  by  fire,  or  in  any  way  abstracted  from  the  premises,  without 
the  fault  of  the  builder,  he  would  surely  have  a  right  to  recover  the 
value  of  such  goods  from  the  defendants.  I  think,  therefore,  that  from 
the  nature  of  this  contract,  the  property  remained  in  the  bankrupt, 
although  the  goods  had  been  apjiroved  of  by  the  defendants.  That 
approval  does  not  mean  the  assent  of  the  parties  to  t.ake  the  article 
and  j)ay  for  it  at  once,  but  merely  the  approval  of  it  as  a  proper  thing 
to  be  put  up.  .  .  . 

Parke,  B.  I  entirely  concur.  With  respect  to  the  first  point, 
which  has  been  insisted   upon  at  so  much  length  and  with  so  much 
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ingenuity  and  ability  by  Mr.  Maule,  I  think  the  answer  is  a  very 
short  one.  I  admit  that  the  cases  which  have  been  cited  and  com- 
mented upon  by  him  are  perfectly  good  law :  but  there  is  one  most 
material  distinction  between  them  and  the  present;  viz.,  that  in  all 
those  cases  there  was  a  contract  with  respect  to  a  particular  chattel, 
which  by  the  contract  was  to  become  the  pi'operty  of  the  person 
taking  it,  under  certain  circumstances ;  but  in  this  case  there  is  no 
contract  at  all  with  respect  to  these  particular  chattels,  it  is  merely 
parcel  of  a  larger  contract.  The  contract  is,  that  the  bankrupt 
shall  build  a  house  ;  that  he  shall  make,  amongst  other  things, 
window-frames  for  the  house,  and  fix  them  in  the  house,  subject 
to  the  approbation  of  a  surveyor ;  and  it  was  never  intended  by  this 
contract,  that  the  articles  so  to  be  fixed  should  become  the  prop- 
erty of  the  defendants,  until  they  were  fixed  to  the  freehold.  It  is 
said  that  the  approbation  of  the  surveyor  is  sufficient  to  constitute  an 
acceptance  by  the  defendants ;  but  that  approbation  is  not  given  eo 
animo  at  all ;  it  is  only  to  ascertain  that  they  are  such  materials  as  are 
suitable  for  the  purpose  ;  and  notwithstanding  that  approval,  it  is  only 
when  they  have  been  put  up,  and  fixed  to  the  house,  in  performance 
of  the  larger  contract,  that  they  are  to  be  paid  for.  That  appears  to 
me  to  be  a  sufficient  answer  to  the  first  and  principal  point  which  has 
been  argued  by  Mr.  Maule  against  the  rule.  .  .  . 

Gurnet,  B.  I  am  of  the  same  opinion.  It  is  clear,  upon  this  con- 
tract, that  the  property  in  th,e  frames  had  not  passed  out  of  the  bank- 
rupt to  the  defendants.  They  had  therefore  no  right  to  take  possession 
of  these  frames;  they  had  only  a  right  to  sever  the  pulleys  from  the 
frames,  which  they  have  not  done,  but  have  possessed  themselves  of 
both ;  and  they  make  their  own  default  in  not  severing  the  one  from 
the  other,  the  ground  of  their  refusal  to  deliver  up  that  which  the 
assignees  were  entitled  to. 

Rule  absolute  to  enter  a  verdict  on  so  much  of  the  declaration 
as  applied  to  the  sash-frames  ;  damages,  £1  16s. 


ELLERSHAW   v.  MAGNIAC  and  Others. 
In  the  ExcHEQaER,  April  22, 1843. 

{Reported  in  6  Exchequer  Reports,  570,  note  (a).] 

This  was  a  feigned  issue  to  try  whether  the  plaintifi"  was  entitled  to 
a  cargo  of  linseed  and  wheat,  or  any  and  what  part  thereof,  on  the 
arrival  of  a  vessel  called  the  Woodhouse  at  the  port  of  Hull,  on  the 
lOthof  June,  1841. 
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At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after 
Hibiry  term,  184-';,  the  following  facts  appeared  :  On  the  8th  of  May, 
1840,  the  plaintiff,  a  merchant  at  Leeds,  entered  into  a  contract  with 
John  Cortazzi,  of  London  (who,  together  with  James  Cortazzi,  of 
Odessa,  carried  on  business  as  merchants  at  London  and  Odessa,  under 
the  firm  of  James  &  John  Cortazzi),  for  the  purchase  of  1700  quarters 
of  Odessa  linseed,  to  be  paid  for  half  by  drafts  on  the  buyer,  at  three 
months  from  the  time  of  the  advice  of  the  sale  reaching  Odessa,  and 
the  remainder  at  three  months  from  the  date  of  shipment.  On  the 
l'2th  of  May,  John  Cortazzi  wrote  to  James  Cortazzi,  at  Odessa,  for- 
warding a  copy  of  the  contract  with  the  plaintiiF;  and  on  the  17th, 
James  Cortazzi  drew  upon  the  plaintiff,  on  account  of  the  linseed,  two 
bills  of  exchange,  for  payment  respectively  of  £912  10s.,  and  £490,  three 
months  after  date ;  which  bills  were  duly  accepted  and  paid  by  the 
plaintiff  wlien  due. 

In  order  to  fetch  the  linseed  from  Odessa,  the  plaintiff  on  the  24th  of 
July,  1840,  entered  into  the  following  charter-party  :  — 

It  is  tbis  day  mutually  agreed  between  Messrs.  Terry  &  Sons,  owners  of 
the  good  ship  or  vessel  called  AVoodhouse  of  the  burden,  &c.,  and  John 
Ellershaw,  of  Leeds,  merchant,  that  the  said  ship,  being  tight,  &c.,  shall,  with 
all  convenient  speed,  sail  and  proceed  to  Odessa,  or  so  near  thereto  as  she  may 
safely  get ;  and  there  take  on  board,  from  agents  of  the  said  freighter  about  1700 
quarters  of  linseed  in  bulk  (the  ship  to  be  allowed  to  take  a  cargo  of  coal  from 
England  to  any  port  in  the  Mediterranean  or  Black  Sea,  not  exceeding  what  she 
can  reason.ably  stow,  itc),  and,  being  so  loaded,  shall  forthwith  proceed  to  Hull, 
or  as  near  thereto  as  she  may  safely  get,  and  deliver  the  same  to  the  order  of  the 
freighter,  on  being  paid  freight  at  and  after  the  rate  of  7s.  Qd.  per  ton,  &c. 
(the  act  of  God,  &c.,  excepted).  Twenty  days  are  to  be  allowed  the  said  mer- 
chant (if  the  ship  is  not  sooner  despatched)  for  loading  at  Odessa,  and  fifteen 
days  for  discharging  at  Hull,  and  for  demurrage  over  and  above  the  said  lying  days 
the  said  freighter  to  pay  the  sum  of  £5  per  day. 

The  vessel  proceeded  on  her  outward  voyage  with  a  cargo  of  coal, 
and  arrived  at  Odessa  on  the  20th  of  December.  The  master  applied 
to  the  Odessa  house  for  the  linseed,  and  produced  a  copy  of  the  charter- 
party,  ■\\'hcu  he  was  informed  that  the  cargo  should  be  shipped  in  due 
time.  On  the  21st  of  December,  James  Cortazzi  wrote  to  John  Cor- 
tazzi as  follows  :  — ■ 

The  Woodhouse  is  arrived :  we  have  about  800  chetwerts  of  linseed  ready  for 
her,  and  hope  to  have  the  rest  in  time. 

On  the  4th  of  January,  1841,  the  Odessa  house  commenced  loading 
the  vessel  with  linseed,  and  continued  to  load  it  at  intervals,  until  the 
25th  of  January,  by  which  time  she  received  on  board  1074  bags,  hav- 
ing been  lying  on  demurrage  for  five  days.  On  the  18th  of  January, 
James  Cortazzi  wrote  to  John  Cortazzi  as  follows :  — 
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With  regard  to  your  sales,  of  linseed,  Mr.  EUershaiv  will  receive  a  part  by  the 
Woodhouse. 

On  the  25th  of  January  (the  day  on  which  the  loading  of  the 
Woodhouse  was  completed),  James  Cortazzi  wrote  to  John  Cortazzi 
as  follows :  — 

By  Friday's  post  you  shall  have  the  bill  of  lading  of  the  linseed  by  the  Wood- 
house. 

On  the  5th  of  February  the  master  signed  a  bill  of  lading  in  the  fol- 
lowing form :  — 

Shipped  in  good  order  and  well  conditioned  by  James  and  John  Cortazzi  in  and 
upon  the  good  ship  called  Woodhouse  whereof  is  master  for  this  present  voyage 
J.  Tate,  and  now  riding  at  anchor  in  the  harbor  of  Odessa,  and  bound  for  Hull, 
647  chetwerts  of  linseed,  being  marked  and  numbered  as  in  the  margin,  and  are 
to  be  delivered  in  like  good  order  and  well  conditioned  at  the  port  of  Hull  (the 
act  of  God,  &c.,  excepted),  unto  order,  or  to  assigns,  paying  freight  for  the  said 
goods  as  per  charter-party,  with  primage  and  average  accustomed.  In  wit- 
ness, &c. 

The  Odessa  house  having  subsequently  informed  the  master  that 
they  were  unable  to  procure  any  more  linseed,  he  consented  to  receive 
wheat  in  substitution  thereof,  and  similar  bills  of  lading  were  signed 
by  the  master.  The  amount  of  the  bills  of  exchange  paid  by  the  plaintiff 
considerably  exceeded  the  value  of  the  linseed  shipped.  The  Odessa 
house,  being  in  difficulties,  indorsed  the  bills  of  lading  to  one  Poel,  for 
advances  made  by  him  ;  and  Poel  transferred  them  to  the  defendants. 
The  vessel  arrived  at  Hull  on  the  10th  of  June,  1841,  when  the  defend- 
ants claimed  the  cargo  as  holders  of  the  bills  of  lading. 

It  was  submitted  on  behalf  of  the  defendants,  that  under  the  above 
circumstances  the  propeity  in  the  cargo  never  vested  in  the  plaintiff; 
and  the  learned  judge,  being  of  that  opinion,  directed  a  verdict  for  the 
defendants,  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him. 

Wortley  (with  whom  was  Cowling)  in  the  following  Easter  term 
moved  accordingly.  He  argued  that  as  the  goods  were  purchased  and 
put  on  board  the  vessel  in  pursuance  of  the  contract,  the  Odessa  house 
intending  them  for  the  plaintiff,  and  knowing  that  the  bills  of  exchange 
had  been  paid,  they  could  not  vary  the  consignment  by  procuring  the 
master  to  sign  a  bill  of  lading,  making  the  goods  deliverable  to  order 
or  assigns.    He  cited  Ogle  v.  Atkinson.* 

The  court,^  however,  were  of  opinion  that  there  was  not  such  a  de- 
Hveiy  of  the  goods  as  to  vest  the  property  or  right  of  possession  in  the 
plaintiff;  the  circumstance  of  the  shippers  making  the  linseed  deliver- 
able to  order  by  the  bill  of  lading,  clearly  showing  their  intention  to 

1  5  Taunt.  759.  «  Lord  Abinger,  C.  B.,  Parke,  B.,  Alderson,  B. 
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preserve  the  right  of  property  and  possession  in  themselves,  until  they 
had  made  an  assignment  of  the  bill  of  lading  to  some  other  person  ;  and 
though  the  goods  might  have  been  purchased  with  an  intention  that 
they  should  be  delivered  to  Ellershaw,  that  intention  was  never  exe- 
cuted. ■R'ule  refused. 


WILKINS   V.   BROMHEAD  and   HUTTON. 
In  the  Common  Pleas,  January  23,  1814. 

[Reported  in  6  Manning  Sf  Granger,  963.] 

Trover  against  the  defendants,  who  were  assignees  of  Smith  & 
Bryant,  bankrupts,  for  a  greenhouse  and  materials.  Pleas,  not  guilty, 
and  not  possessed;  on  both  of  which  pleas  issue  was  joined. 

At  the  trial  of  the  cause,  before  Coleridge,  J.,  at  the  last  Bristol  sum- 
mer assizes,  it  appeared  that  the  plaintiff,  a  gentleman  residing  near 
Cardiff",  in  Gl.amorganshire,  in  October,  1841,  employed  the  bankrupts 
Smith  &  Bryant,  who  were  carpenters  at  Bristol,  to  make  him  a  green- 
house for  the  price  of  £50 :  it  was  also  agreed  that  Smith  &  Bryant 
should  put  up  the  greenhouse  on  tlie  plaintifi^'s  premises  at  Cardiff^,  for 
the  further  sum  of  £14  14s.  Smith  &  Bry.ant,  having  finished  the 
wood-work,  sent  the  sashes  to  a  glazier  of  the  name  of  Wait,  to  be 
glazed.  The  whole  work  being  completed,  but  not  permanently  fixed 
together,  Smith  &  Bryant,  in  June,  1842,  informed  the  plaintiff,  by 
letter,  that  the  greenhouse  was  ready  for  delivery,  and  requested  him 
to  remit  the  £50  "  for  the  greenhouse "  through  Stuckey's  Banking 
Company.  Tlie  plaintiff  remitted  the  £50,  and  wrote  to  request  Smith 
&  Bryant  "to  keep  the  greenhouse,  and  take  care  of  it,  till  he  sent  for 
it."  In  February,  1845,  pending  an  action  against  Bryant,  the  whole 
•was  sent  by  him  to  Wait  without  the  knowledge  of  the  plaintiff,  to 
secure  it  from  an  execution  against  Bryant.  Bryant  asked  Wait  to 
place  the  greenhouse  in  his  warehouse,  alleging  that  Smith  &  Bryant 
had  not  room  for  it  on  their  premises,  telling  him  also  that  it  was  the 
plaintiff's  property,  and  requesting  Wait  to  keep  it  till  he  sent  for  it, 
which  Wait  agreed  to  do.  On  the  14th  of  March  a  fiat  in  bankruptcy 
issued  against  Smith  &  Bryant,  under  which  the  defendants  were  ap- 
pointed assignees.  On  the  22(1  of  April  the  greenhouse  was  removed 
by  Wait  to  t  :e  premises  of  the  bankrupts,  and  was  taken  possession  of 
by  the  messenger  under  the  fiat. 

On  the  9th  of  May,  1843,  an  agent  of  the  plaintiff  made  a  demand  of 
the  greenhouse  upon  the  solicitor  of  the  fiat,  at  the  same  time  leaving 
with  him  a  written  demand,  addressed  to  the  defendants.     The  solici- 
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tor,  on  the  12th,  informed  the  plaintiff's  agent  that  the  opinion  of 
counsel  had  been  taken,  and  that  the  assignees  were  advised  not  to 
give  up  the  greenhouse ;  and  he  accepted  a  notice,  and  indorsed  a  re- 
fusal, dating  it  on  the  9th. 

On  the  part  of  the  defendants  it  was  contended  that  there  was  no 
evidence  for  the  jury  of  the  plaintiff's  property  in  the  greenhouse;  and 
Atkinson  v.  Bell  ^  was  cited ;  and  that  even  assuming  that  there  was 
some  evidence  of  property  in  the  plaintiff,  the  greenhouse,  at  the  time 
of  the  fiat,  was  in  the  possession,  order,  and  disposition  of  the  bank- 
rupts, with  the  consent  of  the  owner,  within  the  6  G.  4,  c.  16,  §  72.^  A 
further  point  was  taken,  that  there  was  no  evidence  of  a  conversion  by 
the  defendants ;  but  it  was  abandoned  on  the  argument. 

The  learned  judge  having  refused  to  nonsuit  the  plaintiff,  the  defend- 
ants' counsel  declined  to  address  the  jury,  who  were  directed  to  find 
for  the  plaintiff,  on  both  issues.  A  verdict  was  returned  accordingly, 
damages  £50;  leave  being  reserved  to  move  to  enter  a  nonsuit,  if  the 
court  should  think  either  objection  well  founded. 

Bompas,  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accord- 
ingly,—  citing  Thackthwaite  v.  Cock,''  White  v.  Wilks,*  and  Knowles 
V.  Horsfall." 

Channell,  Serjt.  (with  whom  was  JButt),  showed  cause.  The  ques- 
tion is,  whether,  on  the  points  taken,  there  was  any  evidence  which 
justified  the  judge  in  leaving  the  case  to  the  jury.  First,  it  is  quite 
clear  that  the  property  in  the  greenhouse  vested  in  the  plaintiff:  it  was 
completely  finished,  and  he  paid  the  whole  price  for  it ;  and  there  was 
a  complete  appropriation  of  it  by  the  bankrupts  to  the  plaintiff  when 
they  sent  it  to  Wait's  warehouse  to  be  kept  for  him,  with  express 
notice  that  it  belonged  to  him.  Atkinson  v.  Bell  ^  was  cited  at  the 
trial  for  the  defendants.  That  case,  however,  is  very  different  from 
the  present.  There  the  defendant,  the  vendee,  expressly  refused  to 
accept  the  machines;  whereas  here  not  only  did  the  plaintiff  assent 
to  receive  the  greenhouse,  but  he  actually  paid  for  it.  Mucklow  v. 
Mai)gles,'  also,  does  not  apply.  In  that  case  there  was  a  payment  in 
advance,  but  there  was  no  appropriation  of  the  article  by  the  vendor 
with  the  assent  of  the  vendee.  In  Goodall  v.  Skelton  *  there  was 
clearly  no  delivery,  so  as  to  warrant  the  plaintiff  in  suing  as  for  goods 
sold  and  delivered.  Supposing  this  greenhouse  to  have  been  destroyed 
by  fire  whilst  upon  the  premises  of  Wait,  the  loss  would  clearly  have 
fallen  on  the  plaintiff.  Tarling  v.  Baxter.'  .  .  . 
Sir  T.  Wilde  and  Bumpas,  Serjts.,  in  support  of  the  rule.     The  first 

1  8  B.  &  C.  277,  2  Mann.  &  Ryl.  292. 

2  The  arguments  and  decision  upon  this  point  have  been  omitted.  —  Ed. 
8  3  Taunt.  487.  *  5  Taunt.'  176.  5  5  B.  &  Aid.  134. 

«  8  B.  &  C.  277,  2  Mann.  &  Ryl.  292.  '  1  Taunt.  318. 

8  2  H.  Blac,  316.  9  6  B.  &  C.  360,  9  Dowl.  &  Byl.  272. 
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question  is,  whetlier  the  property  in  the  greenhouse  passed  to  the  plain- 
tiff.    There  is  a  known  distinction  between  the  case  of  a  sale  of  a  spe- 
cific article  in  existence  at  the  time,  and  that  of  an  article  ordered  to 
be  made :  in  the  former  case  the  property  passes  by  the  contract, , 
although  a  lien  may  remain  for  the  price;  in  the  latter  case,  until  the 
article  has  been  so  far  accepted  that  the  buyer  cannot  repudiate  it,  the 
property  continues  in  the  vendor.^  .  .  .  There  can  be  no  doubt  that 
here  the  bankrupts  intended  to  appropriate  the  greenhouse  to  the  plain- 
tiff;   but  his  assent  to  such  appropriation  was  wanting.     [Maule,  J. 
Suppose  the  bankrupts  had  shown  the  greenhouse  to  the  plaintiff,  and 
he  had  then  paid  for  it?]     Tliat  would  have  made  all  the  difference. 
The  circumstance  of  the  bankrupts  having  represented  to  the  plaintiff 
that  they  had  finished  the  greenhouse,  and  demanded  the  £50,  and  of 
the  plaintiff  having  assented  to  the  demand  and  paid  the  money,  did 
not  vest  the  property  in  the  plaintiff.     Notwithstanding  the  payment 
of  the  price,  no  change  of  property  could  take  place,  unless  there  was 
such  an  acceptance  by  the  plaintiff  as  would  preclude  him  from  repudi- 
ating the  greenhouse  when  he  saw  it ;  and  there  was  no  evidence  of 
any  such  acceptance.     Suppose  the  bankrupts  had  sold  this  identical 
greenhouse  after  the  remittance  of  the  £50,  could  the  plaintiff  have 
maintained  trover  for  it?     It  is  clear  that  the  bankrupts  might  have 
performed  their  contract  by  sending  him  another  greenhouse.    Had 
this  greenhouse  been  destroyed  by  fire  whilst  on  the  bankrupts'  prem- 
ises, the  loss  would  unquestionably  have  been  theirs.     The  cases  that 
have   arisen  upon   the  statute   of  frauds  are  most  pertinent  to  the 
present  inquiry.     It  is  apprehended  that  delivery  imports  acceptance. 
[Matile,  .1.     But  acceptance  does  not  import  delivery.]     Suppose  a 
verbal  contract  to  deliver  an  article  in  the  country,   and  the  buyer 
comes  to  London,  inspects  the  article  and  does  something  to  it,  that 
is  an  acceptance  which  imports  delivery  for  many  legal  purposes.     It  is 
submitted  that  there  cannot  be  an  acceptance  without  some  offer  to 
deliver  on  the  other  side.     Here,  the  plaintiff  not  having  come  for  the 
article,  the  bankrupts  sent  it  to  Wait's  premises ;  which,  so  far  as  this 
question  is  concerned,  was  the  same  as  sending  it  to  another  shop  of 
their  own.     [M.vule,  J.     Wait  is  told  to  keep  it  till  the  plaintiff  sent 
for  it.]     But  to  keep  it  in  what  sense?     Not  as  delivered  to  the  plain- 
tiff.    All  that  was  meant  was,  that  the  greenhouse  was  an  order  which 
the  bankrupts  had  executed  for  the  plaintiff.     It  is  clear  that  here  has 
been  no  such  delivery  and  acceptance  as  would  preclude  the  vendee 
from   setting  up  the  statute  of  frauds,  or  objecting  to  receive  the 
article.     Elmore  «.  Stone,^  Rugg  «•  Minett.^     Suppose  a  tailor  to  write 
to  a  customer  in  the  country,  saying  that  his  clothes  were  made,  and 

1  The  learned  counsel  here  cited  Mucklow  v.  Mangles,  1  Taunt.  318,  and  Atkinson 
.,.  Bell,  8B.  &  Cr.  277.  —  Ed. 

2  1  Taunt.  458.  3  11  East,  210. 
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that  he,  the  tailor,  wanted  money;  that  the  customer  sent  the  money, 
and  then  came  to  town  and  found  the  clothes  too  large :  could  he  not 
return  them?  In  Howe  v.  Palmer,^  where  a  vendee  verbally  agreed, 
at  a  public  market,  with  the  agent  of  the  vendor,  to  purchase  twelve 
bushels  of  tares  (then  in  the  vendor's  possession,  constituting  part  of 
a  larger  quantity  in  bulk),  to  remain  in  the  vendor's  possession  till 
called  for,  and  the  agent,  on  his  return  home,  measiired  the  twelve 
bushels  and  set  them  apart  for  the  vendee,  it  was  held  that  this  did 
not  amount  to  an  acceptance  by  the  latter,  so  as  to  take  the  case  out  of 
the  seventeenth  section  of  the  Statute  of  Frauds.  [Ceesswell,  J. 
referred  to  Alexander  v.  Gardner,^  as  resembling  the  present  case.]  In 
that  case,  an  invoice,  and  an  indorsed  bill  of  lading,  of  the  butters  had 
been  sent  to  the  vendees.  In  Carter  v.  Toussaint,'  a  horse  was  sold 
by  verbal  contract,  but  no  time  was  fixed  for  the  payment  of  the  price ; 
the  horse  was  to  remain  with  the  vendors  for  twenty  days  without  any 
charge  to  the  vendee ;  at  the  expiration  of  that  time  the  horse  was 
sent  to  grass  by  the  direction  of  the  vendee,  and  by  his  desire  entered 
as  the  horse  of  one  of  the  vendors :  and  it  was  held  that  there  was  no 
acceptance  of  the  horse  by  the  vendee,  within  the  Statute  of  Frauds. 
[Maule,  J.  In  that  case  there  was  a  sale  of  a  chattel  for  more  than 
£10,  and  no  memorandum  in  writing.  Suppose  the  price  of  the  horse 
had  been  under  that  sum?  If  part  payment  of  the  price  will  satisfy 
the  Statute  of  Frauds,  will  not  the  payment  of  the  whole  price  do  so  ?] 
By  merely  paying  for  an  unseen  article,  the  party  does  not  so  conclude 
himself  as  to  prevent  him  from  repudiating  it  afterwards.  .  .  . 

TiNDAL,  C.  J.  The  motion  before  the  court  proceeds  upon  two 
distinct  grounds :  the  first  ground  is,  that,  under  the  contract,  no  prop- 
erty in  the  greenhouse  in  question  passed  to  the  plaintiff;  the  second, 
admitting  that  the  property  did  pass  by  the  contract,  as  the  greenhouse 
remained  in  the  possession  of  the  bankrupts,  or  of  Wait,  down  to  the 
time  of  the  bankruptcy,  it  must  be  taken  to  be  property  in  their  order 
and  disposition,  as  reputed  owners,  with  the  consent  and  permission  of 
the  ti'ue  owner,  and,  consequently,  that  it  vested  in  their  assignees. 
As  to  the  first  point,  there  can  be  no  doubt  but  that  a  contract  for  the 
making  of  a  chattel  does  not  of  itself  vest  the  property  in  the  chattel, 
when  completed,  in  the  person  giving  the  order.  But  here  the  ques- 
tion, turns,  not  upon  the  original  contract  between  the  plaintiff  and 
Smith  &  Bryant,  but  upon  the  circumstances  which  afterwards  took 
place,  viz.,  the  payment  by  the  plaintiff,  after  the  greenhouse  had  been 
completed,  of  the  stipulated  price,  the  appropriation  and  setting  apart 
hy  the  bankrupts  of  the  greenhouse  for  the  plaintiff,  and  his  assent  to 
such  appropriation.     There  was  an  appropriation  on  the  one  side,  and 
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an  assent  to  such  appropriation  on  the  other;  which,  I  think,  was  quite 
sufficient  to  pass  the  property  to  the  plaintiflF.     It  may  be  that  the 
original  contract  did  not  pass  the  property ;    but  the  parties  may  be 
said  to  liave  entered  into  a  new  contract.     I  cannot  conceive  why, 
under  the  circumstances  of  this  case,  the  property  in  an  article  made 
to  order  should  not  pass  upon  its  completion,  as  it  would  have  done  if 
it  had  been  in  existence  at  the  time  of  the  original  contract.     The 
objeetious  raised  upon  this  point  were  mainly  founded  upon  Atkinson 
V.  Bell.i     But,  if  that  case  be  examined,  it  will  be  found  not  to  apply. 
The  decision  there  turned  entirely  on  the  absence  of  assent  on  the  part 
of  the  purchasers  to  the  appropriation  of  the  machines  by  the  vendor. 
It  is  said,  by  Bayley,  J.,  "  These  were  Sleddon's  goods,  although  they 
were  intended  for  the  defendants,  and  he  had  written  to  tell  them  so. 
If  they  had  expressed  their  assent,  then  this  case  would  have  been 
within  Rohde  v.  Thwaites,-  and  there  would  have  been  a  complete 
appropriation,  vesting  the  property  in  the  defendants.     But  there  was 
not  any  such  assent  to  the  appropriation  made  by  the  bankrupt ;  and, 
therefore,  no  action  for  goods  bargained  and  sold  was  maintainable." 
Holroyd,  J.,  observes,  "I  think  the  action  will  not  lie  for  goods  bar- 
gained and  sold,  because  there  was  no  specific  appropriation  of  the 
machines  assented  to  by  the  purchasers,  and  the  property  in  the  goods 
therefore  remained  in  the  maker."     And  Littledale,  J.,  adds,  "  There 
could  not  be  any  sale  in  this  case,  unless  there  was  an  assent,  by  the 
defendants,  to  take  the  articles."     Looking  at  the  facts  of  this  case,  it 
seems  to  me  that  there  is  complete  evidence  of  assent,  on  the  part  of 
the  plaintiiF,  to  the  approjiriation  made  by  the  vendors.     The  plaintiff 
was  infoimed  by  letter  that  the  greenhouse  was   finished,  and  was 
requested  to  remit  the  price.     He  did  so,  at  the  same  time  requesting 
the  vendors  to  keep  the  greenhouse  for  him  until  he  sent  for  it.    It 
has  been  argued,  that  the  letter  of  the  plaintiff,   desiring  Smith  & 
Bryant  to  keep  the  greenhouse  for  him,  was  written  before  the  article 
was  seen,  and  that  it  would  be  hard  if  it  were  held  to  be  such  an  accept- 
ance as  would  preclude  him  from  rejecting  the  article  if  it  afterwards 
turned  out  defective  in  its  construction.     If  a  purchaser's  assent  to  the 
appropriation  was  shown  to  have  been  obtained  by  misrepresentation, 
it  seems  to  me  it  would  probably  be  held  to  be  no  assent  at  all.    But 
that  is  not  the  case  here ;  and  although  the  plaintiff  thought  proper  to 
assent  to  the  appropriation  without  seeing  the  greenhouse,  the  assent 
was  not  the  less  complete.     Uiion  this  point,  therefore,  I  think  that 
the  property  vested  in  the  plaintiff,  so  as  to  enable  him  to  maintain 
this  action.  .  .  . 

Erskine,  J.     I  also  think  that  this  rule  should  be  discharged.    With 
respect  to  the  first  point,  I  am  of  opinion,  on  the  authority  of  the  cases 
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relied  upon  for  the  defendants,  that  the  property  in-  this  greenhouse 
passed  to  the  plaintiff.  It  is  conceded,  on  all  hands,  that  the  rule  laid 
down  in  Mucklow  v.  Mangles  ^  is  tlie  correct  one,  viz.,  that,  while  the 
article  remains  unfinished,  no  property  in  it  passes,  notwithstanding  the 
vendor  may  intend  it  for  the  purchaser,  or  may  put  his  name  upon  it, 
or  otlierwise  show  an  intention  to  api)ropriate  it,  and  that  a  payment 
of  money  on  account  makes  no  difference.  Here,  however,  the  green- 
house was  completed  and  after  it  was  so  completed  the  makers  appro- 
priated it  to  the  purchaser.  The  latter,  before  paying  for  it,  might 
have  required  to  see  it ;  but,  instead  of  doii%g  so,  he  transmitted  the 
price.  But  that  is  not  all;  he  also  requested  the  bankrupts  to  keep 
the  greenhouse  for  him,  thereby  assenting  to  the  appropriation  which 
they  had  made.  When  the  latter  deposited  it  with  Wait,  they  gave 
notice  that  it  was  the  plaintiff's  property,  and  requested  Wait  to  take 
care  of  it  for  him.  The  reason  why  it  was  held  in  Atkinson  v.  Bell " 
that  the  action  for  goods  bargained  and  sold  could  not  be  maintained, 
was,  that,  although  there  had  been  an  appropriation,  no  assent,  on  the 
part  of  the  persons  for  whom  the  articles  were  made,  had  been  shown. 
The  language  of  the  judges,  as  read  by  the  lord  chief  justice,  shows 
that  to  have  been  the  only  ground  on  which  the  case  was  decided. 
"  If,"  says  Bayley,  J.,  "  the  defendants  had  expressed  their  assent,  then 
this  case  would  have  been  within  Rohde  v.  Thwaites,'  and  there  would 
have  been  a  complete  appropriation  vesting  the  property  in  the  de- 
fendants." What  was  the  assent  in  Rohde  v.  Thwaites  which  was,  in 
that  learned  judge's  opinion,  sufficient  to  pass  the  property?  There 
the  vendee  never  saw  the  sugars ;  but,  having  received  a  message  from 
the  seller  that  they  were  ready  for  him,  he  sent  word  back  that  he 
would  take  them  away  as  soon  as  he  could:  and  it  was  held  to  be 
such  an  assent  that  the  property  passed.  Moreover,  there  is  here  a 
strong  fact  which  did  not  appear  in  Rohde  v.  Thwaites ;  for  the  pur- 
chaser paid  the  price,  and  requested  the  vendors  to  keep  the  green- 
house for  him.  It  appears  to  me  that  the  property  completely  passed 
to  the  plaintiff,  and  that  if  the  article  had  been  accidentally  destroyed 
while  in  the  possession  of  the  bankrupts  or  of  Wait,  it  would  have 
been  the  plaintiff's  loss.  .  .  . 

Maulb,  J.  ...  As  to  the  first  point  there  seems  to  me  to  have  been 
a  complete  appropriation  on  the  part  of  the  vendors,  and  an  assent 
thereto  on  the  part  of  the  purchaser.  A  good  deal  has  been  said  about 
acceptance  and  the  Statute  of  Frauds  ;  but  I  do  not  think  that  either 
has  any  thing  whatever  to  do  with  this  case.  This  is  not  like  the  case 
of  Do  lit  facias  ;  for  here  payment  has  been  made  for  a  completed 
article.  The  clear  understanding  was,  that  the  plaintiff  was  to  have 
the  greenhouse,  and  the  bankrupts  the  £50.     That  the  bankrupts  so 
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understood  the  transaction  is  clear;  as  they  treat  the  greenhouse  as 
being  no  longer  their  property,  but  as  belonging  to  the  plaintiflf".  In 
these  cases  it  is  not  necessary  that  the  vendee  should  actually  see  the 
article  when  completed,  provided  there  is  sufficient  to  show  that  the 
identical  thing  offered  or  appropriated  by  the  one  party,  is  accepted 
and  assented  to  by  the  other,  as  made  in  the  performance  of  the  con- 
tract. Of  this  there  was  evidence  on  which  any  jury  would  have  found 
for  the  plaintiff.  .  .  . 

Cresswell,  J.  I  am  of  the  same  opinion.  The  first  point  comes 
very  much  to  this,  —  whether  the  contract  was  not  in  effect  an  agree- 
ment for  the  sale  of  a  specific  chattel ;  for  although,  in  the  first  instance, 
the  bankrupts  contracted  to  build  the  greenhouse  for  the  plaintiff,  after 
the  article  was  finished  there  was  an  appropriation  of  it  to  the  plaintiff, 
and  a  clear  assent  on  his  part  to  such  appropriation.  I  therefore  think 
the  property  passed  to  the  plaintiff.  .  .  .  Bule  discharged} 


CUNLIFFE  V.  HARRISON  and  Others. 
In  the  Exchequer,  June  24,  1851. 

\Reported  in  6  Exchequer  Reports,  903.] 

Assumpsit  for  goods  sold  and  delivered.  Plea,  non  assumpserunt, 
and  issue  thereon.  At  the  trial  before  Piatt,  B.,  at  the  last  Liverpool 
assizes,  it  appeared  that  the  action  was  brought  to  recover  the  sum  of 
£460,  the  price  of  ten  hogsheads  of  claret,  as  sold  to  the  defendants 
under  the  following  circumstances.  The  defendants,  wine-merchants 
at  Liverpool,  in  the  year  1847  had  given  a  verbal  order  to  the  plaintiff, 
a  vtdne-merchant  at  Bourdeau.Y,  for  some  hogsheads  of  claret;  but  it 
did  not  clearly  appear  what  was  the  precise  number  of  hogsheads  oi'- 
dered.  In  pursuance  of  this  order,  on  the  29th  of  September,  the 
plaintiff  sent  fifteen  hogsheads  of  claret,  and  at  the  same  time  sent  a 
letter  to  say  that,  according  to  the  defendants'  order,  he  had  sent  fifteen 
hogsheads  of  the  finest  claret.  The  defendants,  on  receiving  notice  of 
the  arrival  of  the  wine,  on  the  12th  of  October,  wrote  to  the  plaintifi" 
the  following  letter :  — ■ 

We  requested  that  only  ten  hogsheads  might  be  shipped,  and  ten  reserved 
for  shipment  in  the  spring  in  case  we  should  need  it.    We  therefore  can  only  take 

'  The  defendant,  Bromhead,  afterwards  brought  an  action  in  Q.  B.  against  his 
attorney.  Hall,  for  defending  the  action  without  his  authority,  and  he  obtained  a  ver- 
dict. At  the  trial,  coram  Erie,  J.,  at  Bristol,  18J5,  it  was  proved  that  the  bankrupts 
sent  the  greenhouse  to  Wait,  to  prevent  its  being  taken  in  execution  as  their  property, 
but  it  did  not  appear  on  this  occasion  that  any  intimation  was  given  to  Wait  that  the 
greenhouse  had  become  the  property  of  Wilkins. 
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ten  hogsheads  to  account  on  their  proving  satisfactory,  and  the  other  five  hogs- 
heads we  will  hold  on  your  account,  waiting  your  instructions. 

To  this  letter  the  plaintiff  replied  on  the  18th  of  October,  and  after 
stating  that  he  regretted  that  there  should  have  been  any  misunder- 
standing as  to  the  nature  of  the  defendants'  order,  and  that  clarets 
were  likely  to  rise  in  price  because  other  vintages  were  of  an  inferior 
quality,  the  letter  concluded  as  follows :  — 

With  old  friends  like  yourselves,  whatever  suits  you  best  is  most  acceptable 
to  us.  The  wine  is  superior.  You  will  ascertain  in  the  spring  whether  you  have 
room  for  it ;  and  you  have  seen  that  we  are  not  strmgent  with  old  customers  as 
to  credit. 

The  defendants  placed  the  fifteen  hogsheads  in  a  bonded  warehouse 
in  their  own  names,  and  shortly  afterwards  tasted  the  wine  and  disap- 
proved of  it ;  but  they  gave  no  notice  to  the  plaintiff  of  their  disapproval 
till  the  following  month  of  April,  when  they  refused  to  take  any  part 
of  it.  In  the  month  of  June  the  plaintiff  requested  to  have  five  hogs- 
heads delivered  to  his  account,  and  demanded  the  price  of  the  other 
ten. 

On  the  part  of  the  defendants  it  was  contended  that,  assuming  that 
there  was  a  contract  in  writing,  so  as  to  satisfy  the  Statute  of  Frauds, 
that  contract  was  to  take  ten  hogsheads  only,  and  therefore  that  the 
contract  was  not  executed,  as  ten  hogsheads  had  not  been  sent,  or 
selected  out  of  the  fifteen  ;  and,  secondly,  that  if  that  was  not  so,  there 
was  no  acceptance  within  the  17th  section  of  the  Statute  of  Frauds. 
The  learned  judge  left  it  to  the  jury  to  say  whether  the  defendants 
had  kept  the  wine  an  unreasonable  time  without  signifying  their  dis- 
approbation of  it;  and  the  jury  having  found  that  they  had,  a  verdict 
was  entered  for  the  plaintiff,  with  leave  to  the  defendants  to  move  to 
set  that  verdict  aside,  and  to  enter  a  nonsuit,  if  the  court  should  be  of 
opinion  that  there  was  not  any  evidence  in  support  of  the  plaintiff's 
case. 

Snowies  having  in  last  Easter  term  obtained  a  rule  nisi  accordingly. 

Watson  and  (Jrompton  showed  cause,  and  contended  that  there  was 
a  contract  in  writing,  by  which  the  defendants  agreed  to  purchase  ten 
hogsheads ;  and  that  although  fifteen  had  been  sent,  the  defendants 
had  an  opportunity  of  taking  ten  out  of  the  set,  and  therefore  that  in 
eflfect  it  amounted  to  a  delivery  of  ten  hogsheads ;  and  that  the  defend- 
ants, by  keeping  the  wine  for  an  unreasonable  time  without  objecting 
to  it,  must  be  presumed  to  have  accepted  it. 

Knmeles  and  Tomlinso7i,  in  support  of  the  rule,  were  not  called 
upon. 

Parke,  B.  I  am  of  opinion  that  the  rule  ought  to  be  absolute  to 
enter  a  nonsuit.  This  is  an  action  for  goods  sold  and  delivered,  the 
value  of  which  is  above  £10.     There  are  two  questions:  first,  whether 
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there  was  any  bindinc;  contract  to  satisfy  the  Statute  of  Frauds,  and 
whether  that  contract  has  been  performed ;  and  secondly,  if  that  be 
not  so,  whether  there  was  an  acceptance  of  the  goods,  so  as  to  bind 
the  defendants  by  an  acceptance  within  that  statute.     I  think  that  the 
phaintifF  has   failed   to   establish   either  of  these   propositions.     The 
defendants'  order  in  the  first  instance  was  a  verbal  one.    Upon  looking 
at  the  correspondence,  it  appears  that  the  parties  are  not  agreed  upon 
the  precise  nature  of  the  contract.     The  correspondence  begins  by  a 
letter  of  the  29th  of  September,  in  which  the  plaintiff  says  that  he  has 
sent  to  the  defendants,  according  to  their  partner's  order,  fifteen  hogs- 
heads of  the  finest  claret.     On  the  12th  of  October,  the  defendants 
replied  by  the  following  letter.    [His  lordship  read  the  material  parts, 
and  proceeded:]     Now  the  defendants'  account  of  the  contract  is,  that 
they  agreed  to  purchase  ten  hogsheads  only,  and  to  take  those  ten 
only  if  they  should  prove  satisfactory,  reserving  to  themselves  there- 
fore the  power  of  approving  of  them.     If  we  take  that  to  be  the  true 
account  of  the  contract,  it  Avas  a  contract  for  ten  hogsheads  only,  and 
the  defendants  were  not  bound" to  receive  them  unless  they  were  satis- 
fied with  them.     They  had  a  right  to  have  ten  specific  hogsheads 
delivered  to  them,  and  they  were  not  bound  to  pay  for  them  unless 
they  were  satisfactory.     If  ten  only  had  been  delivered,  and  they  had 
forborne  to  take  any  objection  for  three  or  four  montlis,  that  would 
have  been  sufficient  eviilence  that  they  approved  of  the  quality  of  the 
wine.     In  this  view  of  the  case,  the  plaintiff,  in  order  to  maintain  his 
action,  must  prove  that  a  sj)ecific  ten  were  delivered.    But  the  delivery 
of  fifteen  hogsheads,  under  a  contract  to  deliver  ten,  is  no  performance 
of  that  contract,  for  the  person  to  whom  they  are  sent  cannot  tell 
which  are  the  ten  that  are  to  be  his;  and  it  is  no  answer  to  the  objec- 
tion to  say,  th.at  he  may  choose  which  ten  he  likes,  for  that  would  be 
to  force  a  new  contract  upon  him.     I  think  there  was  not  evidence, 
either  that  there  was  any  selection  of  any  particular  ten,  or  that  the 
precise  quantity  agreed  upon  was  sent.    The  delivery  of -more  than  ten 
is  a  proposal  for  a  new  contract.     If  this  be  the  true  account  of  the 
contract,  it  has  not  been  performed.     I  think  it  is  also  perfectly  clear 
that  the  defendants  never  accepted  the  ten  hogsheads.     They  objected 
to  the  quahty  of  the  whole.     But  then  the  plaintiff  relies  upon  the 
letter  of  the  18th  of  October.     I  do  not  think  that  letter  removes  the 
difficulty.    [His  lordship  read  it  and  proceeded :]    Niow  it  seems  to  me 
that  this  is  a  proposal  for  a  new  contract,  that  the  matter  shall  lie  over 
till  the  spring,  and  that  the  defendants  shall  then  taste  the  wine  and 
decide  whether  they  will  take  it  or  not.    That  second  contract  has  cer- 
tainly never  been  performed,  for  the  defendants  were  at  liberty  to  make 
their  objection  in  the  spring  on  trying  the  wine ;  and  they  did  try  it, 
and  rejected  it.    It  therefore  seems  to  mo  in  either  view,  that  the  plain- 
tiff has  not  made  out  his  case,  for  there  was  no  acceptance  within  the 
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statute ;  and  if  there  was  any  contract  in  writing,  it  was  a  contract  for 
ten  hogsheads  only,  and  the  defendants  never  had  the  particular  ten 
selected  and  delivered  to  them ;  and  consequently  they  are  not  liable 
in  the  present  form  of  action. 

Aldehson,  B.,  and  Platt,  B.,  concurred. 

Martin,  B.  I  am  of  the  same  opinion.  I  think  there  was  no  evi- 
dence of  a  contract  for  fifteen  hogsheads ;  but  assuming  that  there  was 
evidence  of  a  contract  for  ten,  and  that  the  defendants  had  expressed 
themselves  satisfied  with  the  quality  of  the  wine,  and  had  agreed  to  take 
ten  out  of  the  fifteen,  I  am  of  opinion  that  the  plaintiff  could  not 
maintain  this  action  for  the  ten  ;  for  I  think  that  the  ten  ought  to  have 
been  separated  from  the  fifteen.  But  then  the  defendants  afterwards, 
and  before  the  plaintiff  could  have  maintained  an  action  for  goods  sold 
and  delivered,  refused  to  take  any  part  of  the  wine.  I  therefore  think 
that  the  defendants  ought  to  succeed  in  the  present  action,  although  it 
may  be  that  the  refusal  to  take  the  wine  was  not  bondjide,  but  grounded 
upon  the  fact  that  the  wine  had  fallen  in  price.  Hule  absolute. 


WESTERN  WOOD  v.  WILLIAM  BELL,  JAMES  RHODES, 
AND  FREDERICK  MOSER. 

In  the  Queen's  Bench,  January  12,  1856. 

[Reported  in  5  Ellis  Sf  Blackburn,  772.] 

In  the  Exchequer  Chamber,  Mat  2,  1856. 

[Reported  in  6  Ellis  §■  Blackburn,  355.] 

A  SPECIAL  case  was  stated  in  this  action  for  the  opinion  of  the  court. 
There  were  no  pleadings,  but  only  a  writ  issued  on  the  27th  day  of 
March,  1855.  The  plaintiff  claimed  to  recover  certain  property,  or  its 
value,  and  damages  for  its  detention;  said  property  consisting  of  an 
unfinished  steam  vessel,  called  the  Britannia,  and  certain  materials 
intended  and  prepared  to  be  used  in  her  further  construction ;  also 
parts  of  unfinished  engines,  in  course  of  construction  for  the  Britan- 
nia. The  defendants  were  assignees  of  William  Joyce,  who  became 
bankrupt  on  the  11th  day  of  December,  1854,  being  then  engaged  m 
building  the  Britannia  under  a  contract  with  the  plamtiff.  When 
the  action  was  brought,  the  defendants  were  in  possession  of  the  prop- 
erty in  question,  claiming  title  to  it  as  part  of  the  estate  of  Joyce, 
and  they  had  refused  to  deliver  it  to  the  plaintiff    A  few  days  before 


848  WOOD   V.    BELL.  [CHAP.  II, 

the  bankruptcy,  the  unfinished  parts  of  the  engines  before  referred  to 
were  inventoried  for  the  plaintiff  as  belonging  to  the  Britannia,  the 
inventory  being  made  out  by  a  person  employed  by  the  jjlaintiiF  for 
that  purpose,  with  the  assistance  of  Joj'ce.  The  remaining  facts  upon 
which  the  title  to  the  property  depended,  are  sufficiently  stated  in  the 
judgment  of  the  court.  It  was  agreed  that  the  court  should  draw 
such  inferences  of  fact  as  a  jury  ought  to  do.' 

The  case  was  argued  in  last  Michaelmas  term. 

Bovill,  for  the  plaintiff.  The  decisions  have  established,  both  among 
ship-builders  and  amongst  lawyers,  the  doctrine  that  the  person  who 
has  ordered  a  ship  to  be  built  may  make  payments  in  advance  of  the 
price,  so  as,  in  case  the  builder  fails,  to  have  the  security  of  the  un- 
finished ship  if  if  be  a]3propriated  to  him.  Woods  v.  Russell^  was  the 
first  case.  There  the  bankrupt  builder,  Paton,  had  signed  the  cer- 
tificate'to  enable  Russell,  the  person  for  whom  he  was  building  the 
vessel,  to  register  her.  Lord  Tenterden,  in  delivering  the  judgment 
of  the  King's  Bench,  whereby  it  was  decided  that  the  property  of  the 
ship  vested  in  Russell,  relies'  much  on  this.  He  says  :  ^  "  The  signing 
of  the  certificate  here,  to  the  intent  that  the  defendant  might  obtain  a 
registry  in  his  own  name,  was  a  consent  tjiat  what  was  necessary  to 
enable  the  defendant  to  obtain  such  registry  should,  as  between  them, 
be  considered  as  complete,  and  that,  as  the  defendant  would  have  to 
swear  that  he  was  the  sole  owner  of  the  ship,  the  ownership  should  be 
considered  his."  In  the  present  case,  the  punching  of  Wood's  name 
upon  the  keel  of  the  Britannia,  and  Joyce's  assent  to  the  making  of 
the  inventory,  are  strong  evidence  that  Joyce  agreed  that  the  owner- 
ship should  be  considered  Wood's.  In  Clarke  v.  Spence,*  this  court,. 
in  an  elaborate  judgment,  acted  upon  the  principle  that  the  ship  in 
building  was  appropriated  at  each  stage.  In  the  judgment  of  the 
court  it  is  said  that,  as  the  construction  put  upon  a  ship-building  con- 
tract in  W^oods  V.  Russell  has  probably  been  acted  upon,  since  that 
decision,  by  persons  engaged  in  ship-building,  we  feel  that  we  ought 
not  to  depart  from  such  construction."  [Lord  Campbell,  C.  J.  Clarke 
V.  Spencc,^  if  it  is  to  be  questioned  at  all,  must  be  questioned  in  a 
court  of  error.  But  the  defendants,  no  doubt,  will  seek  to  distinguish 
it.]  The  fiict,  on  which  the  court  there  much  relied,  that  the  ship  was 
built  undei-  the  superintendence  of  a  person  appointed  by  the  party 
ordering  the  ship,  exists  in  the  present  case.  In  Goss  v.  Quinton,^  the 
ship  was  considered  to  be  appropriated  by  facts  not  more  clearly  indi- 
cating an  intention  than  those  in  the  present  case. 

Then,  assuming  that  the  plaintifi"  was  entitled  to  the  ship,  he  is 

'  The  statement  of  the  case  has  been  materially  abbreviated Ed 
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entitled  to  compensation  in  damages  for  the  loss  of  her  use.    Bodley 
V.  Reynolds,'  Fletcher  v.  Taylem-.'' 

Shee,  Serjt.,  contra.  The  principles  laid  down  in  Woods  v.  Rus- 
sell' and  Clarke  v.  Spence*  arcs  not  disputed.  The  question  is, 
whether  they  are  applicable  to  the  present  case.  Where  a  contract 
provides  that,  as  the  ship  reaches  certain  stages,  instalments  of  the 
price  shall  be  paid,  it  indicates  an  intention  that  the  property  in  the 
unfinished  ship  shall  vest  as  each  of  those  stages  is  attained.  Woods 
V.  Russell  and  Clarke  v.  Spence  decide  that  this  intention  is  effectual 
in  law.  But,  unless  the  contract  for  the  purchase  of  a  chattel  to  be 
built  amounts  to  a  purchase  of  unfinished  articles,  the  property  does 
not  vest  till  the  chattel  is  complete.  Atkinson  v.  Bell.^  The  fact  that 
the  price  was  paid  in  advance  is  immaterial,  unless  it  was  part  of  the 
contract  that  the  property  should  be  purchased  piecemeal.  Mucklow 
V.  Mangles,^  Laidler  v.  Burlinson,'  Blackburn  on  Contract  of  Sale,  160. 
In  the  present  case,  the  prepayments  stipulated  for  are  to  be  made  on 
fixed  days,  irrespective  of  the  stage  to  which  the  vessel  should  have 
progressed.  They  cannot,  therefore,  be  taken  to  indicate  an  intention 
to  purchase  the  ship  by  pieces.  [Ekle,  J.  But  assuming  for  the  mo- 
ment that  the  law  was  as  you  state  it,  and  that  both  Wood  and  Joyce 
knew  it,  would  not  their  subsequent  conduct  amount  to  an  appropria- 
tion of  this  unfinished  vessel  to  Wood  ?]  In  one  sense  it  would.  In 
Wait  V.  Baker,*  Parke,  B.,  says :  "  The  word  '  appropriation '  may  be 
understood  in  different  senses.  It  may  mean  a  selection  on  the  part 
of  the  vendor,  where  he  has  the  right  to  choose  the  article  which  he 
has  to  supply  in  performance  of  his  contract ;  and  the  contract  will 
show  when  the  word  is  used  in  that  sense.  Or  the  word  may  mean 
that  both  parties  have  agreed  that  a  certain  article  shall  be  delivered 
in  pursuance  of  the  contract,  and  yet  the  property  may  not  pass  in 
either  case.  For  the  purpose  of  illustrating  this  position,  suppose  a 
carriage  is  ordered  to  be  built  at  a  coach-maker's ;  he  may  make  any 
one  he  pleases,  and,  if  it  agrees  with  the  order,  the  party  is  bound  to 
accept  it.  Now  suppose  that,  at  some  period  subsequent  to  the  order, 
a  further  bargain  is  entered  into  between  this  party  and  the  coach- 
builder,  by  which  it  is  agreed  that  a  particular  carriage  shall  be  deliv- 
ered. It  would  depend  upon  circumstances  whether  the  property 
passes,  or  whether  merely  the  original  contract  is  altered  from  one 
which  would  have  been  satisfied  by  the  delivery  of  any  carriage  an- 
swering the  terms  of  the  contract,  into  another  contract  to  supply  the 
particular  carriage,  —  which,  in  the  Roman  law,  was  called  obligatio 
certi  corporis,  where  a  person  is  bound  to  deliver  a  particular  chattel, 

'  8  Q.  B.  779.  2  17  Com.  B.  21.  3  5  B.  &  Aid.  942. 
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but  where  the  property  does  not  pass,  as  it  never  did  by  the  Roman 
law,  until  actual  delivery ;  although  the  property,  after  the  contract, 
remained  at  the  risk  of  the  vendee,  and,  if  lost  without  any  fault  in  the 
vendor,  the  vendee,  and  not  the  vendor,  was  the  sufferer.  The  law  of 
England  is  different;  here  property  does  not  pass  until  there  is  a  bar- 
gain with  respect  to  a  specific  article,  and  every  thing  is  done  which, 
according  to  the  intention  of  the  parties  to  the  bargain,  was  necessary 
to  transfer  the  property  in  it.  '  Appropriation '  may  also  be  used  in 
another  sense,  and  is  the  one  in  which  Mr.  Butt  uses  it  on  the  present 
occasion,  viz.,  where  both  parties  agree  upon  the  specific  article  in 
which  the  property  is  to  pass,  and  nothing  remains  to  be  done  in  order 
to  pass  it.  It  is  contended  in  this  case  that  something  of  that  sort 
subsequently  took  place.''  In  Laidler  v.  Burlinson,^  the  bankrupt 
builder  acted  under  the  superintendence  of  Harris,  one  of  the  intended 
purchasers ;  in  Atkinson  v.  Bell,^  there  had  been  alterations  made  by  a 
person  of  the  name  of  Kay,  who  acted  for  the  intended  purchasers. 
So,  in  Mucklow  v.  Mangles,^  the  painting  of  the  name  of  the  intended 
purchaser  on  the  stern  was  evidence  of  an  appropriation  such  as  to 
make  it  an  ohligatio  certi  corpoi'is.  Yet  in  no  one  of  these  cases  did 
the  property  pass.  The  principles  laid  down  by  Parke,  B.,  in  Wait  v. 
Baker,^  are  precisely  those  of  Bayley,  J.,  in  Atkinson  v.  Bell,*  who 
says:  "It  is  said  that  there  was  an  appropriation  of  these  specific 
machines  by  the  maker,  and  that  the  property  thereby  vested  in  the 
defendants.  I  think  it  did  not  pass.  Where  goods  are  ordered  to  be 
made,  while  they  are  in  progress  the  materials  belong  to  the  maker. 
The  property  does  not  vest  in  the  party  who  gives  the  order  until  the 
thing  ordered  is  completed.  And  although  while  the  goods  are  in 
progress  the  maker  may  intend  them  for  the  person  ordering,  still  he 
may  afterwards  deliver  them  to  another,  and  thereby  vest  the  property 
in  that  other.  Although  the  maker  may  thereby  render  himself  liable 
to  an  action  for  so  doing,  still  a  good  title  is  given  to  the  party  to 
whom  they  are  delivered.  It  is  true  that  Kay  saw  these  things  while 
they  were  in  progress,  and  knew  that  the  bankrupt  intended  them  for 
the  defendants ;  yet  they  might  afterwards  have  been  delivered  to  a 
third  person."  The  case  of  Woods  v.  Russell «  is  distinguishable. 
The  foundation  of  that  decision  was,  that  as,  by  the  contract,  given 
portions  of  the  price  were  to  be  paid  according  to  the  progress  of  the 
work,  by  the  payment  of  those  portions  of  the  price  the  ship  was  irrev- 
ocably .appropriated  to  the  person  paying  the  money.  That  was  a 
purchase  of  the  specific  articles  of  which  the  ship  was  made.  Besides, 
there  the  ship-builder  had  signed  the  certificate  to  enable  the  purchaser 
to  have  the  ship  registered  in  his  name,  the  legal  effect  of  which  was 
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held  to  be  to  vest  the  general  property  in  the  purchaser.  And  in  Laid- 
ler  V.  Burlinson,'  the  court  lay  down  the  same  principles.  At  all  events, 
the  property  in  the  loose  materials  cannot  have  vested.  [Lord  Camp- 
bell, C.  J.  The  articles  specified  in  the  case  had  been,  under  th'e 
circumstances,  appropriated  to  the  Britannia,  so  as  to  be  part  of  her. 
Whether  the  Britannia  was  the  property  of  the  plaintiif  is  a  different 
matter.]  Then,  as  to  the  special  damages,  they  are  not  recoverable. 
Reid  V.  Fairbanks.^  [Loed  Campbell,  C.  J.  Whatever  be  the  meas- 
ure of  the  damages  in  cases  of  contract,  we  cannot  say  that  there  may 
not  be  special  damages  in  tort  beyond  the  value  of  the  chattel.  Bod- 
ley  V.  Reynolds  "  is  express  ;  and  we  approve  of  it.] 

JBovill,  in  reply.  There  was  here  an  assent  by  both  parties  to  take 
the  property.  A  subsequent  assent  may  convert  what  before  was  a 
mere  agreement  to  sell  into  an  actual  sale ;  and  the  property  thereby 
passes.    Rohde  v.  Thwaites,*  Blackburn  on  Contract  of  Sale,  127. 

Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  judgment. 

The  facts  of  this  case,  so  far  as  they  are  material  to  the  decision  of 
the  question  before  us,  may  be  briefly  stated  as  follows.  Early  in 
March,  1854,  Joyce,  a  ship-builder  and  manufacturer  of  steam-engines 
for  ships,  contracted  with  Wood,  the  plaintiff,  to  build  for  him  a  screw 
steamer,  according  to  specifications  then  rendered  to  him  by  one 
John  Hall,  for  £16,000,  payable  in  instalments  of  four  several  sums  of 
£1000  each,  on  days  named  in  four  successive  months;  £3000  on  a  day 
named  in  two  months  from  the  last  of  the  four  preceding,  provided 
the  vessel  was  then  plated  and  her  decks  laid;  £3000  on  a  day  named 
in  the  second  month  from  the  last  preceding,  provided  she  was  then 
ready  for  trial ;  £3000  on  a  day  named  in  three  months  from  that  last 
named,  provided  she  was  according  to  contract,  and  properly  com- 
pleted ;  and  the  fourth  and  last  £3000  on  a  day  named,  two  months 
from  that  last  named,  or  by  bill  of  exchange  to  be  due  at  that  time. 
Under  this  contract  the  building  of  the  vessel  commenced  in  the  same 
month  of  March,  1854,  and  was  carried  on  to  December  in  that  year, 
when  all  work  in  Joyce's  building  yard  ceased,  he  having  become  a 
bankrupt ;  she  being  at  that  time  on  the  slip,  in  frame,  not  decked,  and 
about  two-thirds  or  more  plated.  The  instalments  contracted  for  were 
paid  in  advance  ;  the  building  of  the  vessel  was  carried  on  under  the 
superintendence  of  Mr.  Hall  on  behalf  of  the  plaintiff;  he  examined  the 
materials  intended  for  her  before  they  were  used  ;  caused  alterations  to 
be  made  in  them  when  he  thought  it  necessary,  and  other  materials  to 
be  substituted  for  such  as  he  rejected.     Soon  after  the  building  of  the 
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ship  began,  the  plnintiff  named  her  the  Britannia;  and  she  was  thence- 
forth known  by  that  name  by  Joyce  and  his  workmen.  In  July, 
John  Hall,  by  the  plaintiff's  direction,  requested  Joyce  to  have  the 
plaintiff's  name  punched  on  her  keel.  Joyce  knew  that  this  was  for 
the  purpose  of  securing  her  to  the  plaintiff;  and  he  consented  to  its 
being  done.  It  was  not,  however,  done  at  that  time,  because  her  keel 
was  not  far  enough  advanced  for  the  purpose;  it  was,  however,  done 
in  October  by  direction  of  Joyce,  on  a  second  requisition  made  on 
behalf  of  the  plaintiff.  In  the  month  of  November,  the  solicitors 
of  the  plaintiff  pressed  Joyce,  whose  affiiirs  had  become  embarrassed, 
to  make  a  formal  assignment  to  him  of  the  Britannia,  and  the  engine 
and  other  fittings  then  in  preparation  for  her,  which  he  declined 
to  do,  on  the  ground  that  he  would  thereby  be  signing  himself  and 
his  creditors  out  of  every  thing  he  possessed ;  but,  at  the  same  time, 
he  admitted  that  she  was  the  property  of  the  plaintiff.  Her  steam- 
engines  were  designed  on  a  peculiar  plan  to  economize  room ;  and 
engine  room  was  adapted  to  this  construction ;  the  engine  work  was 
carried  on  contemporaneously  by  Joyce  with  the  building  of  the  vessel; 
the  parts  of  the  engines  were  made  and  marked  so  as  to  fit  together ; 
they  are  easily  recognizable  as  parts  of  the  same  whole  ;  and  during  the 
period  in  question  none  other  were  constructed  by  him.  Iron  plates 
and  angle  irons  made  for  the  Britannia,  upon  her  designs,  and  pre- 
arranged for  different  parts  of  her,  but  not  yet  riveted  to  her,  and 
plankings  intended  and  prepared  for  her,  but  not  fastened  to  her,  were 
on  Joyce's  wharf  at  the  date  of  the  bankruptcy. 

Upon  these  facts  the  first  and  most  material  question  for  our  deter- 
mination is,  whether  the  Britannia  and  the  different  descriptions  of 
property  before  enumerated,  or  any  and  which  of  them,  belong  to  the 
plaintiff,  or  to  the  defendants,  the  assignees  of  Joyce?  The  answer  to 
this  question  must  depend  on  the  construction  of  the  contract  between 
the  parties.  At  the  time  at  which  it  was  made  Joyce  was  free  to  make 
such  contract  as  he  should  please  in  respect  of  his  goods,  and  of  the 
produce  of  his  labor.  We  are  to  ascertain,  therefore,  what  in  fact  was 
the  contract  which  he  did  make.  When  a  man  contracts  with  another 
to  make  any  article  for  him  for  a  given  price,  the  general  rule  is,  in  the 
absence  of  all  circumstances  from  which  a  contrary  conclusion  may  be 
inferred,  that  no  property  passes  in  the  chattel  until  it  be  completed 
and  ready  for  delivery ;  on  the  other  hand,  where  a  bargain  is  made 
for  the  purchase  of  an  existing  ascertained  chattel,  the  general  rule,  in 
the  same  absence  of  opposing  circumstances,  is,  that  the  property 
passes  immediately  to  the  vendee ;  that  is,  that  there  is  at  once  a  com- 
plete bargain  and  sale.  But  these  general  rules  are  both  and  equally 
founded  on  the  presumed  intention  of  the  parties.  If,  in  the  first,  there 
are  attendant  circumstances  from  which  the  intention  may  be  inferred 
that  the  property  shall  pass  in  the  incomplete  and  growing  chattel  as 
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the  manufacture  of  it  proceeds,  or  even  in  ascertained  materials  from 
which  it  is  to  be  carried  to  perfection,  that  intention  will  be  effectu- 
ated ;  and  equally  in  the  latter,  if  it  appear  that  the  parties  intended 
to  postpone  the  transfer  of  the  property  till  the  payment  of  the  price  or 
the  performance  of  any  other  condition,  such  intention  will  be  upheld 
in  the  courts  of  law.  This  principle  we  believe  to  be  settled :  and  what- 
ever apparent  difference  may  be  found  in  the  leading  decisions  on  this 
point  turns  rather  on  the  weight  given  to  particular  circumstances  as 
evidences  of  intention,  that  is  to  say,  in  the  application  of  the  same 
principle  to  the  determination  of  the  cases,  rather  than  to  any  dispute 
about  the  principle  itself  Previous  decisions,  therefore,  are  mainly 
useful  as  serving  to  guide  our  judgment  in  estimating  the  weight  of 
circumstances  as  evidence  of  intention ;  and  in  this  way  they  are  of 
great  importance ;  because,  where  certain  incidents  have  been  held  to 
disclose  the  intention  to  pass  immediately,  or  to  postpone  the  passing 
of  property,  it  may  be  presumed  that  succeeding  judges  will  give  a 
similar  effect  to  the  same  incidents  in  succeeding  contracts ;  and  parties 
therefore,  especially  in  trade  contracts,  will  purposely  introduce  or 
withhold  them,  in  order  to  give  effect  with  more  certainty  to  their 
intention,  the  one  way  or  the  other.  Cases  therefore  such  as  Woods  v. 
Russell,'  Clarke  v.  Spence,^  Laidler  v.  Burlinson '  (and  many  others 
might  be  named),  were  most  properly  referred  to  in  argument;  and  we 
ought,  for  both  the  reasons  we  have  just  mentioned,  carefully  to  adhere 
to  whatever  we  find  decided  in  them  which  is  applicable  to  any  con- 
tract which  we  may  have  to  construe.  Still  it  must  be  remembered, 
after  all,  that  what  we  have  to  determine  is  a  question  of  fact,  namely, 
what  upon  a  careful  consideration  of  all  the  circumstances  we  believe 
to  have  been  the  contract  into  which  the  parties  have  entered.  Look- 
ing then  to  the  facts  of  this  case,  we  find  that  the  vessel  was  to  be  paid 
for  by  instalments,  the  four  first  on  days  named,  and  unconditionally, 
with  no  express  reference  to  the  stage  in  her  building  to  which  she 
might  be  advanced  on  the  arrival  of  those  days;  nor  are  we  enabled  to 
say  that  the  sums  named  for  each  payment  would  be  commensurate  with 
her  probable  progress  on  those  days.  The  three  next  instalments  are 
also  made  payable  on  days  certain ;  but  the  two  first  of  these  payments 
are  made  to  depend  on  her  having  been  carried  on  to  certain  specific 
stages  in  her  building  on  those  days  respectively ;  and  this,  as  an  indi- 
cation of  intention,  seems  to  us  substantially  the  same  as  if  the  days 
had  not  been  fixed,  but  the  payments  made  to  be  due  expressly  when 
those  stages  had  been  reached :  the  payment  of  the  third  is  made  to 
depend  on  her  being,  on  the  day  named,  built  according  to  contract ; 
and  this  is  not  inconsistent  with  her  being  the  property  of  the  plaintiff, 
even  though  she  should  not  be  in  all  respects  built  according  to  con- 
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tract ;  the  instalment  may  be  made  liable  to  detention  in  order  to  secure 
her  being  made  so  :  the  last  instalment  is  made  payable  at  a  later  day ; 
and  no  inference  can  be  drawn  either  way  from  that  circumstance. 

The  differences  we  h.ave  pointed  out  as  to  the  times  of  payment  were 
relied  upon  by  my  brother  Shee  as  distinguishing  this  case  from  Woods 
V.  Russell  ^  and  Clarke  v.  Spence.^  We  do  not  think  the  differences 
very  material  when  looked  on  merely  with  a  view  of  ascertaining  the 
intention  of  the  parties ;  and  we  attach  the  less  importance  to  them, 
because  the  former  case  was  not  decided  upon  the  inference  to  be  drawn 
from  this  incident  in  the  contract ;  and  in  Clarke  v.  Spence,  it  is  ad- 
mitted that  this  incident,  taken  alone,  rather  shows  an  appropriation  of 
the  particular  parts  so  paid  for,  than  the  transference  of  the  general 
property  at  any  time  before  the  whole  vessel  is  completed.  The  next 
circumstance  was  considered  in  Clarke  v.  Spence  to  be  more  material, 
namely,  that  the  building  was  to  be  carried  on  under  the  superintend- 
ence of  an  agent  of  the  plaintiff's,  who  was  to  decide  on  the  introduc- 
tion of  all  materials  into  her.  It  certainly  could  not  be  contemplated 
that  he  was  to  superintend  the  building  of  more  than  one  vessel  under 
this  contract,  or  that  he  was  to  superintend  the  building  of  any  vessel 
which  Joyce  could  at  his  pleasure  transfer  to  another  person ;  still  it 
must  be  admitted  that  this  is  by  no  means  conclusive  as  to  the  ques- 
tion of  property ;  it  may  be  that  it  would  have  been  n  breach  of  contract 
not  to  deliver  this  specific  vessel  to  the  plaintiff  as  soon  as  she  was  com- 
pleted, and  yet  the  property,  until  she  was  completed,  might  have  re- 
mained in  Joyce.  But  two  facts  still  remain.  Joyce,  at  the  instance  of 
the  plaintiff,  punches  his  name  on  her  keel,  expressly  for  the  puriDOse  of 
securing  her  to  the  plaintiff;  and,  although  he  refuses,  after  this,  to  exe- 
cute a  formal  assignment  of  her  to  the  plaintiff,  he  at  the  same 
time  admits  her  to  be  the  plaintiff's  property.  Both  these  circum- 
stances occur  when  Joyce  was  the  master  of  his  property,  and  aj^pear  to 
us  of  the  greatest  importance  ;  they  throw  a  light  on  the  preceding  cir- 
cumstances, and  show  how  they  are  to  be  understood,  in  so  far  as  they 
were  in  themselves  ambiguous;  and  they  would  be  all  but  conclusive 
evidence  against  Joyce,  as  direct  recognitions  that  the  property  in  the 
vessel  had  passed  from  himself  to  the  plaintiff.  If  it  be  said  that  the 
request  on  the  part  of  the  j^laintiff  to  have  a  formal  assignment  is  evi- 
dence of  an  admission  on  his  part  that  the  propert}"  had  not  yet  passed 
to  him,  the  answer  is  that  it  was  not  unnatural,  or  inconsistent  with  the 
claim  he  now  sets  up,  that  he  should,  under  the  circumstances,  desire 
some  more  direct  and  producible  evidence  of  his  title  than  that  on 
which  he, must  otherwise  stand.  And,  if  it  be  said  that  Joyce's  refusal 
to  execute  the  assignment  detracts  from  the  weight  of  his  admission, 
because  inconsistent  with  it,  the  answer  is,  that  it  is  more  fairly  attrib- 
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utable  to  the  unprincipled  desire  of  a  failing  man  to  cling  to  that  which 
he  may  yet  look  to  as  the  means  of  raising  money  while  in  his  posses- 
sion, and,  as  he  may  suppose,  of  staving  off  his  entire  ruin.  The 
admission  referred  to  is  a  circumstance  exactly  of  the  same  kind  as  that 
on  which  the  decision  in  Woods  v.  Russell  ^  mainly  turned,  namely, 
Paton's  signing  the  certificate  to  enable  Russell  to  have  the  ship  regis- 
tered in  his  own  name.  On  this  Abbott,  C.  J.,  remarks :  "  In  order  to 
register  the  ship  in  Russell's  name,  an  oath  would  be  requisite  that  he 
was  the  owner ;  and  when  Paton  concurred  in  what  he  knew  was  to 
lead  to  that  oath,  must  he  not  be  taken  to  have  consented  that  the 
ownership  should  really  be  as  that  oath  described  it  to  be?"  And 
when  Joyce  tells  the  solicitors  of  the  plaintiff  that  the  ship  is  the  prop- 
erty of  the  plaintiff,  can  he,  or  the  assignees  who  claim  under  him,  be 
heard  to  allege  the  contrary  as  to  a  fact  which  must  have  been  entirely 
within  his  own  knowledge  ? 

On  a  review  of  all  these  circumstances,  which  are  all  consistent  with 
each  other,  and  which  mutually  strengthen  each  other,  we  have  come 
to  the  conclusion  t'hat  the  property  in  the  Britannia  passed  to  the 
plaintiff  as  she  advanced  in  her  progress  towards  completion ;  and,  if 
this  be  so,  it  was  scarcely  contended  but  that  the  same  decision  ought 
to  be  come  to  with  respect  to  the  engines,  plates,  irons,  and  plankings 
designed  and  in  a  course  of  preparation  for  her,  and  intended  to  be 
fixed  in  her.  The  question  as  to  these  last  seems  to  be  governed  by 
the  decision  as  to  the  rudder  and  cordage  in  Woods  v.  Russell. 

In  the  course  of  the  argument  we  intimate  our  opinion  that  special 
damage  beyond  the  mere  value  of  the  property  might  be  recoverable  ; 
and  we  remain  of  that  opinion. 

Our  judgment,  therefore,  will  be  for  the  plaintiff,  with  the  usual 
costs. 

Judgment  was  afterwards  entered  that  the  plaintiff  do  recover 
against  the  defendants  "  the  said  ship  Britannia,  the  said  parts  of  en- 
gines, the  said  iron  plates,  and  angle  irons,  and  the  said  planking  and 
timbers,  and  also  220QI.,  the  special  damages  by  the  said  Western  Wood 
sustained,  and  ascertained  by  the  said,"  &o.  (an  arbitrator),  "and 
also,"  &c.  (costs). 

The  defendants  suggested  error  on  this  judgment,  in  the  Court  of 
Exchequer  Chamber ;  which  the  plaintiff  denied. 

The  case  was  now  argued. 

Shee,  Serjt.,  for  the  party  suggesting  error  (the  defendants  below). 

First :  as  to  the  ship.  The  defendants  do  not  dispute  the  principles 
laid  down  in  the  court  below ;  but  they  deny  the  applicability  to  the 
particular  facts  of  this  case.     The  general  rule  is  that  the  property  in 
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an  article  made  to  order  does  not  pass  till  the  article  is  complete ;  but 
it  may  pass  before,  if  the  parties  agree  that  it  shall.  The  question  is, 
whether  this  case  is  within  the  general  rule  or  the  exception.  The 
general  rule  prevailed  in  Mucklow  v.  Mangles,^  though  there  the  name 
of  the  intended  purchaser  had,  as  here,  been  put  on  the  ship  :  and 
Abbott,  C.  J.,  in  Woods  v.  Russell,-  considered  that  circumstance  im- 
material; and  he  decided  Woods  v.  Russell,  on  grounds  not  existing 
here.  The  ship  there  w£fs  chartered  by  the  purchaser ;  and  the  builder 
was  a  party  to  the  registration  in  the  name  of  the  purchaser.  The 
case,  as  is  said  in  the  judgment,  did  not  depend  on  the  payment  of  the 
instalments.  And  in  the  5th  edition  of  Abbott  on  Shipping  (the  last 
published  in  the  author's  lifetime),  p.  44,  the  decision  is  not  put  on 
that  footing.  Clarke  v.  Spence  "  was  decided  mainly  on  the  authority  of 
Woods  V.  Russell,  though  the  only  circumstance  common  to  the  two 
cases  seems  to  have  been  the  payment  of  instalments,  and  the  appoint- 
ment by  the  purchasers  of  a  person  to  superintend  the  work.  In 
Laidler  v.  Burlinson,*  the  Court  of  Exchequer  decided  that  the  prop- 
erty did  not  pass,  under  the  particular  circumstances  of  that  case ;  and 
the  decision,  perhaps,  does  not  go  far  towards  determining  the  present 
case.  But  it  cannot  be  collected  from  the  facts  here  that  any  intention 
existed  of  passing  the  property  in  the  vessel  while  in  an  incomplete 
state.  The  word  "  intention  "  is  always  liable  to  ambiguity  :  the  safe 
course  is  to  rely  only  on  an  intention  executed.    Ellershaw  v.  Magniac.^ 

Supposing  the  ship  itself  to  have  passed,  the  next  question  is  as  to 
the  materials  which  had  not  been  affixed  to  the  ship.  All  that  appears 
is  that  the  builder  intended  to  use  them  for  the  ship :  he  did  not  in 
fact  so  use  them :  nor  if  they  were  not  approved  of,  could  he  have 
done  so.  In  Woods  v.  Russell,  the  rudder  and  cordage  seem  to  have 
been  bought  for  the  ship  with  the  intention  of  making  them  a  part,  eo 
instanti.  In  Baker  v.  Gray,"  the  builder  agreed  with  the  intended 
purchaser  that,  if  the  builder  failed  to  complete  the  ship  according  to 
the  agreement,  the  purchaser  might  use  such  of  the  builder's  materials 
as  should  be  applicable  to  the  purpose.  The  builder  not  having  com- 
pleted the  ship  according  to  contract,  the  purchaser  took  possession  of 
the  incomplete  ship,  and  also  selected  some  of  the  builder's  materials,  a 
part  of  which  he  placed  in  the  carcass  of  the  ship ;  but  before  he  had 
used  any,  the  builder  became  bankrupt:  and  it  was  held  that  the 
assignees  were  entitled  to  the  materials.  Tripp  v.  Armitage  '  is  to  the 
same  effect.     [Jbbvis,  C.  J.,  referred  to  Goss  v.  Quinton.*] 

As  to  the  question  of  special  damage.  The  damage  sustained  by 
the  plaintiff  is  the  value  of  the  ship  at  the  time  of  the  conversion. 
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Reid  V.  Fail-banks.^  It  is  not  necessary  to  dispute  the  authority  of 
cases  in  which  special  damage  is  stated  and  proved  ;  such  as  Davis  v. 
OswelP  and  Bodley  v.  Reynolds."  Here,  there  being  no  pleadings, 
no  special  damages  can  be  understood  to  be  claimed  ;  and  they  cannot 
be  recovered  unless  claimed.  Moon  v.  Raphael.*  Nor,  according  to 
general  principles,  can  the  loss  of  part  of  contingent  and  remote  profits 
form  part  of  the  damages  recoverable.  In  Sedgwick  on  the  Measure  of 
Damages,  p.  78  (ch.  3),  it  is  said,  after  referring  to  Flureau  v.  Thorn- 
hill  :  °  "  Both  the  English  and  American  courts  have  generally  adhered 
to  this  denial  of  profits  as  any  part  of  the  damages  to  be  compensated; 
and  that  whether  in  cases  of  contract  or  of  tort." 

Bovill,  contra  (for  the  plaintifi"  below).  First:  the  plaintiff  was  en- 
titled to  recover  in  respect  of  the  body  of  the  ship.  (On  this  point  he 
was  stopped  by  the  court.) 

As  to  the  materials  which  were  not  fixed.  In  Woods  v.  Russell,' 
the  cordage  and  rudder  were  not  fixed.  [Beamwell,  B.  If  you 
defend  the  judgment  below,  as  to  the  body  of  the  ship,  on  the  principle 
which  seems  there  adopted,  of  an  intention  executed  and  irrevocable, 
you  will  find  it  difficult  to  apply  that  to  the  materials  which  were  not 
fixed.]  The  goods  were  irrevocably  appropriated  as  soon  as  one  party 
had  selected  them  for  the  purpose,  and  the  act  of  selection  had  been 
adopted  by  the  other  party.  Blackburn  on  the  Effect  of  the  Contract 
of  Sale,  126,  129.  Joyce  could  not  have  sold  these  materials  to  a  third 
party.  [Beamwell,  B.  Suppose  the  builder  had  a  forest  of  timber, 
and  marked  certain  growing  trees.]  Those  would  not  be  chattels  at 
all.  [Aldeeson,  B.  Suppose  a  bulk  of  timber,  and  half  of  it  to  have 
been  actually  used  in  the  building  of  the  ship,  the  builder  intending 
to  use  the  rest  in  the  same  way.]  All  would  probably  be  held  to 
pass.  [Ceesswell,  J.  One  contract  only  is  set  up.]  There  is  a 
fresh  contract  at  the  time  of  each  assent.  [Ceessavell,  J.  At  what 
price?]  At  the  price  actually  paid.  [Ceesswell,  J.  That  will 
apply  to  the  ship  only.]  The  inventory  furnishes  evidence  of  the 
conduct  of  the  parties  from  which  the  same  inference  arises  as  in  the 
case  of  the  ship. 

As  to  the  special  damage.  The  objection  to  the  absence  of  allega- 
tion does  not  arise,  there  having  been  no  record  at  all.  The  question 
is,  whether  the  facts  show  such  damage.  And  it  is  plain  that  the 
plaintiff,  if  he  had  received  the  ship  at  the  time  when  he  was  entitled 
to  it  by  the  contract,  might  have  earned  a  considerable  sum  by  em- 
ploying it.  [Jeevis,  C.  J.  Certainly,  in  an  action  for  non-delivery  of 
a  plank,  you  would  not  be  confined  to  the  value  which  it  might  bear 
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at  the  time  of  the  verdict :  it  might  have  rotted  in  the  mean  while.] 
The  plaintiff  is  to  recover  all  he  has  lost  by  the  conversion. 

Jeevis,  C.  J.  I  think  this  case  should  go  back  to  the  arbitrator. 
In  substance,  the  judgment  below  is  reversed.  I  agree  with  the  court 
below  that  the  ship  passed.  That  question  is  merely  one  of  fact ;  as 
well  put  in  Mr.  Blackburn's  useful  work,^  the  property  does  not  pass 
merely  by  its  being  manufactured,  but  only  when  it  is  the  intention  of 
the  parties  that  it  shall  pass.  And  here  I  think  the  facts  show  such  an 
intention.  I  further  concur  with  the  details  of  the  judgment  below,  so 
far  as  the  ship  is  concerned.  But  I  do  not  think  that,  as  the  court 
below  seems  to  ha^-e  held  without  much  consideration,  the  xmfixed 
materials  destined  for  the  ship  did  pass.  They  do  not  appear  to  have 
been  circumstanced  exactly  as  the  rudder  and  cordage  were  in  Woods 
V.  Russell,^  where  they  had  become,  it  seems,  a  part  of  the  ship.  Here 
they  are  merely  provided  for  the  ship.  If  the  circumstances  in  Woods 
V.  Russell  were  the  same  as  here,  I  should  doubt  whether  the  de- 
cision in  that  case  was  right ;  and  I  should  say  the  same  as  to  Goss  v. 
Quinton.^  The  question  is,  What  is  the  ship  ?  not,  What  is  meant  for 
the  ship  ?  I  think  those  things  pass  which  have  been  fitted  to  the 
ship,  .and  have  once  formed  part  of  her,  as,  for  instance,  a  door  hung 
upon  hinges,  although  after-wards  removed  for  convenience.  I  do  not 
think  the  circumstance  that  materials  have  been  fitted  and  intended 
for  the  shiji,  makes  them  part  of  the  ship.  The  consequence  is  that  the 
arbitrator  lias  assessed  the  damages  at  '2i00l.  on  an  assumption  which 
we  consider  wrong,  as  he  will  have  included  many  items  in  respect  ot 
which  the  plaintiff'  is  not  entitled  to  damages.  The  case  may  as  well 
stand  over  for  a  few  days ;  and  in  the  mean  while  a  schedule  may  be 
made  out,  showing  what  each  party  claims. 

POLLOt'K,  C.  B.,  AlDEESMN,  B.,  CeESSWELL,  J.,  CeOWBEE,  J.,  WiLLES, 

J.,  and  Beajiwell,  B.,  concurred. 

In  the  following  Trinity  term  (June  2,  1856),  before  Jeevis,  C.  J., 
Pollock,  C.  B.,  Cei;sswell,  Williams,  Ceowdee,  and  Willes,  JJ., 
and  Maetin  and  Beamwell,  BB.,  the  case  was  resumed ;  /Shee,  Serjt., 
appearing  for  the  defendants  below,  and  JBovill  for  the  plaintiff"  below  : 
when  a  discussion  took  place  as  to  the  principle  upon  which  tlie  dama- 
ges were  to  be  assessed. 

The  Couet  said  that,  the  judguient  being  wrong  as  to  a  part  and 
the  damages  being  entire,  the  regular  course  was  to  order  a  venire  de 
novo;  that  consequently  here  the  case  ought  to  go  back  to  the  arbitra- 
tor; and,  as  the  plaintiff^  was  entitled  to  recover  in  respect  of  the  ship, 
but  not  in  respect  of  the  unfixed  materials,  the  arbitrator  would  assess 
the  damages,  if  any,  recoverable  in  respect  of  the  ship  only.  But  they 
decUned  giving  any  more  specific  directions  as  to  the  damages. 

1  On  the  Effect  of  the  Contract  of  Sale,  Part  II.  ch.  2. 
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JAMES  WILSHER  ALDRIDGE  v.  PATRICK  JOHNSON. 
In  the  Queen's  Bench,  June  5,  1867. 

[Reported  in  7  Ellis  ^  Blackburn,  885.] 

• 

This  was  an  action  brought  by  the  plaintiff  to  recover  certain  goods 
alleged  to  be  his  property,  and  to  have  been  detained  by  the  defend- 
ant ;  or  the  value  of  such  goods,  and  damages  for  their  detention ;  and 
also  to  recover  damages  for  the  wrongful  conversion  of  the  same  goods 
by  the  defendant. 

The  defendant  pleaded  to  the  whole  declaration :  first,  not  guilty ; 
and,  secondly,  that  the  goods  were  not  the  plaintiff's  property. 

On  the  trial  before  Erie,  J.,  at  the  sittings  in  London  in  last  Hilary 
term,  a  verdict  was  found  for  the  plaintiff,  by  consent,  for  the  whole 
amount  of  his  claim,  and  costs  40s.,  subject  to  the  opinion  of  the  court 
upon  the  following  case  :  — 

The  plaintiff  is  a  corn-merchant  at  Witham,  in  Essex;  and  the 
defendant  is  the  official  assignee  of  the  estate  and  effects  of  one  James 
Watling  Knights,  a  bankrupt,  who,  up  to  the  time  of  his  bankruptcy, 
as  hereinafter  mentioned,  carried  on  business  at  Ipswich  in  Suffolk  as 
an  auctioneer  and  seed-merchant. 

On  12th  September,  1856,  the  plaintiff  took  thirty-four  bullocks  to 
Ipswich  for  the  purpose  of  having  them  sold  by  auction  by  the  said  J. 
W.  Knights,  and  instructed  Knights  to  sell  them  if  they  should  fetch 
a  certain  price.  They  did  not,  however,  fetch  that  price,  and  conse- 
quently were  bought  in  by  the  plaintiff.  Knights  then  informed  the 
plaintiff  that  he  had  a  quantity  of  barley  in  his  granary,  and  proposed 
to  exchange  a  portion  of  it  for  the  plaintiff's  bullocks.  The  plaintiff 
went  and  looked  at  the  barley,  which  consisted  at  that  time  of  one 
large  heap  containing  between  200  and  300  quarters.  He  weighed  a 
bushel  of  it  for  the  purpose  of  ascertaining  its  quality,  and  took  a  sam- 
ple away  with  him;  but  no  bargain  was  made  on  that  day;  and  the 
bullocks  were  sent  to  Colchester  the  same  evening.  On  the  following 
day  (13th  September),  the  plaintiff  and  Knights  were  at  Colchester 
market ;  and  the  plaintiff  sold  two  of  his  bullocks  there ;  after  which 
a  conversation  took  place,  between  the  plaintiff  and  Knights,  upon  the 
subject  of  the  exchange  proposed  on  the  previous  day,  which  resulted 
in  the  following  arrangement  between  them :  — 

It  was  agreed  that  Knights  should  have  the  remaining  thirty-two 
bullocks  at  the  price  of  £6  apiece,  and  that  the  plaintiff  should  take  in 
exchange  100  quarters  of  the  barley  which  he  had  seen  at  Ipswich  the 
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day  before,  at  the  price  of  £2  3s.  a  quarter.  The  difference  between 
the  value  of  the  barley  and  of  the  bullocks,  viz.,  £23,  was  to  be  paid  in 
cash  by  the  plaintiff  to  Knights.  It  was  further  agreed  that  the  plain- 
tiff should  send  his  own  sacks  to  Ipswich  on  the  following  Monday 
(15th),  and  that  Knights  should  fill  the  sacks  with  the  barley,  take 
them  to  the  railway,  and  place  them  upon  trucks,  free  of  charge,  to  be 
conveyed  to  the  plaintiff  at  Witham.  Something  was  also  said  about 
a  sum  of  £20  7s.,  which  the  plaintiff  owed  Knights  for  some  goods 
which  he  had  previously  purchased ;  but  it  was  agreed  that  this  trans- 
action should  not  interfere  with  the  arrangement  which  was  then  being 
made. 

As  soon  as  this  arrangement  was  effected,  the  plaintiff  made  a  note 
of  it  in  his  pocket-book,  and  the  thirty-two  bullocks  were  then  and 
there  delivered  by  the  plaintiff  to  Knights. 

On  the  following  Monday,  pursuant  to  the  above  arrangement,  the 
plaintiff  sent  to  Ipswich  200  sacks  (being  a  sufficient  number  to  contain 
the  whole  100  quarters  of  barley).  Some  of  these  sacks  were  marked 
in  the  plaintiff's  name;  and  they  were  all  duly  received  by  Knights: 
but  the  barley  was  not  delivered  or  forwarded  to  the  plaintiff.  On  16th 
September  the  plaintiff  wrote  to  Knights  for  a  sample  of  the  barley, 
which  was  accordingly  sent.  On  17th  September,  Knights  sent  one  of 
his  men  named  Abel  Smith,  to  fill  155  out  of  the  200  sacks  with  barley 
from  the  above-mentioned  heap  ;  and  accordingly  Smith  proceeded  to 
the  granary,  and,  with  the  assistance  of  other  persons,  filled  155  of  the 
sacks  with  barley  from  the  heap  (each  sack  containing  one  coomb,  or 
half  a  quarter).  After  the  sacks  had  been  filled,  there  was  left  in  the 
heap  some  seventy  or  eighty  quarters ;  so  that  the  quantity  put  into 
the  sacks  was  only  about  half  the  bulk.  By  the  further  direction  of 
Knights,  Smith  ajiplied,  the  same  day,  at  the  railway  station  at  Ipswich, 
for  some  trucks,  to  convey  the  155  sacks  to  the  plaintiff  at  Witham,  but 
was  not  able  to  obtain  any.  On  the  following  Saturday  (20th),  the 
plaintiff  again  saw  Knights  at  Colchester  market,  and  complained  to 
him  of  the  non-delivery  of  the  barley.  He  said  he  was  sorry  that  he 
had  not  sent  it ;  but  that  he  had  been  very  busy  and  unable  to  get 
trucks,  and  that  it  should  be  sent  on  the  Monday  following  without  fail. 
On  the  following  Monday  morning  (22d),  Knights  gave  directions  to 
a  clerk  in  his  employ,  named  Mulley,  to  get  some  trucks,  and  have  the 
155  full  sacks,  which  were  then  standing  in  the  granary,  put  upon  them 
to  be  sent  to  the  plaintiff.  Mulley  accordingly  applied  for  the  trucks, 
but  without  success.  After  giving  these  directions.  Knights  himself 
went  up  to  London,  saw  the  plaintiff  in  Mark  Lane,  and  told  him  that 
the  barley  would  be  put  upon  the  rail  that  day. 

In  the  course  of  the  same  morning,  the  plaintiff  had  sent  to  Ipswich 
a  person  in  his  employ  named  Church,  to  demand  of  Knights  the  100 
quarters   of  barley.     Accordingly,  Church  called  at   Knights'  about 


SECT,  v.]  ALDRIDGE   V.  JOHNSON.  ggl 

noon,  and  found  that  he  was  away  fi-om  home,  but  saw  Mulley,  and 
demanded  the  barley  of  him.  Mulley  said  that  he  could  get  no  trucks 
to  put  it  upon,  and  that  Church  had  better  try  himself  to  get  some : 
that,  if  he  could  procure  any,  the  barley  should  be  put  upon  the  rail 
that  afternoon ;  but  that,  at  any  rate,  it  should  be  forwarded  the  first 
thing  the  next  morning.     After  this  Church  returned  to  Witham. 

While  the  above  communication  was  passing  between  Mulley  and 
Church,  the  former  received  from  Knights  a  telegraphic  despatch  in  the 
following  terms :  — 

If  you  have  not  put  oats  on  rail,  do  not,  nor  allow  more  barley  to  go  if  applied 
for.    Private. 

The  barley  mentioned  in  the  said  despatch  was  the  same  barley  in 
respect  to  which  Knights  had  given  Mulley  directions  in  the  morning  ; 
but  Mulley  did  not  mention  to  Church  the  contents  of  the  despatch,  nor 
the  fact  that  he  had  received  any  communication  from  Knights. 

The  barley  was  not  forwarded  to  the  plaintiff  the  next  day,  but  re- 
mained in  the  sacks  till  the  following  Wednesday  ;  when  Abel  Smith, 
by  Knights's  directions,  turned  it  all  out  of  the  sacks  again  on  to  the 
heap  from  which  it  was  taken,  so  as  to  be  undistinguishable  from  the 
rest  of  the  heap. 

On  Thursday,  25th  September,  in  consequence  of  information  which 
the  plaintiff  had  received,  he  went  himself  to  Ipswich,  and  saw  Knights 
at  his  own  house.  He  remonstrated  with  him  for  not  sending  the 
barley ;  and  after  some  conversation,  Knights  stated  that  he  was  sorry 
to  say  he  was  in  trouble,  and  had  a  notice  of  bankruptcy  served  upon 
him.  On  29th  September,  Knights  filed  a  petition  for  arrangement  un- 
der the  211th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849.^ 
And  at  the  first  sitting  which  was  held  in  the  matter  of  that  petition, 
on  the  4th  November  following.  Knights  was  adjudicated  a  bankrupt ; 
and  the  defendant  was  then  named  and  made  the  ofiicial  assignee  of  his 
estate  and  effects. 

On  18th  November  this  action  was  commenced,  the  plaintiff  having 
previously  demanded  the  barley  of  the  defendant,  and  tendered  to  him 
the  difference  between  the  price  of  the  barley  and  the  price  of  the 
bullocks. 

The  barley  remained  at  Knights'  granary  until  Christmas,  when  it 
was  removed.^ 

Bittleston,  for  the  plaintiff.  The  first  question  is  whether,  before  the 
bankruptcy,  the  property  in  the  barley  passed  to  the  plaintiff;  secondly, 
whether,  if  so,  there  was  a  conversion  by  the  defendant.  There  is  no 
question  as  to  apparent  possession,  the  bankrupt  not  having  had  pos- 
session by  the  consent  of  the  plaintiff. 

As  to  the  first  question,  the  plaintiff  contends  that  all  the  hundred 

1  Stat.  12  &  13  Vict.  c.  106. 

2  The  statement  of  this  case  has  been  somewhat  abbreviated.  —  Ed. 
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quarters  passed.  The  principal  part  of  the  consideration,  the  bullocks, 
was  received  by  the  bankrupt :  and  barley  was  delivered  into  the  plain- 
tiff's sacks  in  pursuance  of  the  bargain.  It  is  true  that  all  the  barley 
was  not  so  deli\'ered  :  but  what  was  delivered  was  taken  from  a  specific 
heap ;  and  that  sufliciently  defined  the  identity.  [CiioiiPTOisr,  J.  Which 
hundred  quarters  was  the  plaintiff  to  have  ?]  Whatever  hundred  the 
bankrupt  might  put  into  the  plaintiff's  sacks.  [Ceompton,  J.  That 
might  be  any  hundred.  Loed  Campbell,  C.  J.  Really  your  propo- 
sition as  to  the  whole  is  not  tenable.]  The  plaintiff  then  insists  only 
on  the  portion  put  into  the  155  sacks.  By  the  arrangement,  the  plain- 
tiff was  to  send  his  own  sacks  :  he  does  send  them  ;  and  the  bankrupt 
delivers  the  barley  into  them,  and  does  all  that  is  in  his  power  to  send 
them  off.  Tliat  trucks  could  not  be  found  at  the  time  to  despatch  the 
sacks,  does  not  render  this  the  less  a  delivery.  [Loed  Campbell,  C.  J. 
Suppose  the  plaintiff  had  been  present,  and  had,  after  the  barley  was 
put  into  the  sacks,  sealed  up  the  sacks,  without  taking  them  away.J 
No  doubt  the  property  would  then  have  passed ;  and  what  actually 
took  place  was  quite  as  effectual.  [Loed  Campbell,  C.  J.  Certainly 
the  property  may  be  in  the  vendee,  though  it  is  in  the  manual  posses- 
sion of  the  vendor.]  That  is  so.  In  Rohde  v.  Thwaites^  a  vendor  sold 
twenty  hogsheads  of  sugar  out  of  a  larger  quantity ;  he  delivered  four 
and  filled  up  and  approi^riated  other  sixteen,  desiring  the  vendee  to 
take  them  away ;  the  vendee  said  that  he  would  take  them  as  soon  as 
he  could  ;  and,  in  an  action  by  the  vendor  for  goods  bargained  and  sold, 
it  was  held  that  the  property  in  the  sixteen  passed,  though  they  were 
not  removed  from  the  premises  of  the  vendor.  [Eele,  .1.  That  case 
would  be  exactly  in  point,  if  there  it  appeared  that  there  remained  a 
duty,  on  the  part  of  the  vendor,  to  forward.  Cbompton,  J.  You  will 
say  that  the  sacks  were  in  the  bankrupt's  hands  in  order  that  he  might 
perform  a  certain  duty,  not  that  he  might  otherwise  meddle  with  them.] 
Yes.  [Lord  Campbell,  C.  J.  You  say  that  his  doing  more  was  a 
wrongful  conversion.]  It  was  so.  There  was  no  question  as  to  the 
bankrupt's  original  intention  to  appropriate  ;  for  he  gave  orders  to  send 
the  sacks  away  by  the  railway.  It  is  immaterial  that  there  was  no 
tender  before  the  bankruptcy.  But  indeed  no  tender  was  necessary  at 
all :  there  was  no  lien.  Nor  did  the  bankrupt  or  defendant  profess  to 
hold  tlie  barley  on  the  ground  that  it  might  be  retained  till  the  money 
was  paid.  The  assignee  can  be  in  no  better  position  than  the  bank- 
rupt. 

Then  as  to  the  conversion.  [Ceompton,  J.  When  you  demanded 
the  barley  of  the  assignee,  what  was  he  to  do  ?  How  could  he  separate 
your  barley  from  the  rest  ?  You  have  a  case  against  the  bankrupt ;  but 
how  could  the  assignee  deliver?]     The  bankrupt  could  not,  by  hav- 

1  6  B.  &  C.  388. 


SECT.  V.J  ALDRIDGE   V.    JOHNSON.  863 

ing  mixed  up  the  plaintiff's  property  with  his  own,  gain  the  right  of 
retaining  it ;  nor  can  his  assignee  be  in  a  better  position.  [Crompton, 
J.  The  assignee  is  not  liable  for  the  tortious  act  of  the  bankrupt. 
Eele,  J.  Where  a  party  mixes  up  another  man's  property  inseparably 
with  his  own,  the  consequence  is  that  he  loses  his  own.  Lord  Camp- 
bell, C.  J.  Yes,  unless  the  portion  mixed  up  be  quite  insignificant. 
Eele,  J.  Then  if  the  plaintiff  was  entitled  to  take  the  whole  from  the 
bankrupt,  he  would  be  entitled  to  take  it  from  the  assignee.]  Those 
consequences  would  follow.  [Ceompton,  J.  I  find  it  st^tted  that  the 
whole  was  removed ;  that  must  mean  a  removal  by  the  assignees.] 
That  is  enough  to  constitute  a  conversion. 

But,  further,  there  is  at  any  rate  no  defence  as  to  the  sacks.  [Ceomp- 
TON,  J.  Surely  that  point  is  disposed  of  by  my  brother  Coleridge's 
order.-']     Then  that  is  not  insisted  on. 

Prentice,  contra.  The  barley  placed  in  the  sacks  was  taken  from  the 
bulk,  of  which  an  unascertained  hundred  quarters  had  been  sold :  the 
particular  portion  placed  in  the  sacks  was  not  sold.  [Ceompton,  J. 
The  property  would  not  pass  if  any  thing  remained  to  be  done  by  the 
vendor.]  In  order  that  the  separation  of  the  particular  quantity  may 
effect  a  transfer  of  the  property  there  must  be  an  assent  by  the  vendee; 
the  reason  of  which  is,  that  the  vendee  is  entitled  to  see  that  the  por 
tion  separated  corresponds  with  the  bulk.  [Eele,  J.  If  the  portion 
is  separated  in  conformity  with  the  contract,  surely  the  property  in 
that  passes.]  The  vendor  might  have  substituted  another  portion  be- 
fore the  sacks  arrived  at  the  railway :  till  then  the  property  did  not 
pass,  by  the  agreement.  In  Blackburn's  treatise  on  the  Effect  of  the 
Contract  of  Sale,  p.  126,  the  law  is  thus  stated :  "  The  specific  goods 
must  be  agreed  upon ;  that  is,  both  parties  must  be  pledged,  the  one  to 
give  and  the  other  to  accept  those  specific  goods."  Here,  though  the 
vendee  did  assent  to  the  goods  being  placed  in  his  sacks,  the  property 
did  not  pass  till  he  had  inspected  the  barley.  Holroyd,  J.,  in  Rohde 
V.  Thwaites,^  makes  not  only  the  selection  by  the  vendor  essential,  but 
also  the  "  adoption  of  that  act "  by  the  vendee.  Suppose  the  goods 
had  been  burnt.  [Eele,  J.  That  was  the  test  in  my  mind :  I  think 
the  plaintiff  would  have  had  to  bear  the  loss,  according  to  the  prin- 
ciples laid  down  in  Rugg  v.  Minett.=]  In  p.  128 "of  Mr.  Blackburn's 
treatise,  the  final  appropriation  which  transfers  the  property  is  stated 
to  take  place  when  the  party  who  is  to  do  the  first  act  makes  the  elec- 
tion ;  the  property  being  made  certain  by  such  election  ;  for  which  Sir 
Rowland  Hey  ward's  case^  is  cited.  Here  the  act  to  be  done  was  de- 
spatching the  barley.  [Eele,  J.  Mr.  Blackburn  has  expressed  himself 
with  perfect  accuracy.  He  says  :  "Where,  from  the  terms  of  an  exec- 
utory agreement  to  sell  unspecified  goods,  the  vendor  is  to  despatch  the 

1  It  has  not  been  deemed  necessary  to  give  the  facts  as  to  this  order.  —Ed. 
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goods,  or  to  do  any  thing  to  them  that  cannot  be  done  till  the  goods 
are  appropriated,  he  has  the  right  to  choose  what  the  goods  shall  be ; 
and  the  property  is  transferred  the  moment  the  despatch  or  other  act 
has  commenced,  for  then  an  appropriation  is  made  finally  and  con- 
clusively, by  the  authority  conferred  in  the  agreement."]  In  the  case 
of  goods  sent  by  a  carrier,  the  delivery  to  the  carrier  is  the  transfer. 
The  necessity  of  commencing  the  act  agreed  upon,  in  order  to  fix  the 
appropriation,  appears  by  the  two  cases  cited  by  Mr.  Blackbm-n,  Fra- 
gano  V.  Long^  and  Atkinson  v.  Bell.^  Here  the  act  agreed  upon  was 
the  sending:  nothing  short  of  that  fixed  the  property.  Wallace  v. 
Breeds  "  illustrates  this.  Further,  the  contract  was  indivisible :  putting 
a  portion  into  the  sack  could  not  transfer  the  goods  sold.  [Lokd  Camp- 
bell, C.  J.  Do  you  say  none  passed  ?]  Yes :  the  plaintiff  might  have 
refused  to  receive  a  part.  [Ceompton',  J.  Is  there  not  evidence  tliat 
the  plaintiff  assented  to  the  appropriation  ?  Did  he  not  know  of  it  ?  Loed 
Campbell,  C.  J.  May  there  not  be  an  anticipative  assent,  "  I  will  take 
to  what  you  put  into  the  sacks  "  ?] 

Then,  next,  there  was  no  conversion  by  the  assignee.  If  there  was 
any  conversion,  it  was  completed  by  the  bankrupt :  after  that,  his  as- 
signee could  not  convert.  [Loed  Campbell,  C.  J.  That  is  not  so.  If 
a  man  takes  my  horse,  he  converts  it :  if  he  hands  it  over  to  another, 
who  refuses  to  give  it  up  to  me  on  demand,  that  other  converts  also. 
If  the  bankrupt  had  divested  the  property  from  the  plaintiff,  it  would  be 
otherwise  :  but  he  has  only  done  a  wrongful  act.  Here  the  assignee 
denies  the  plaintiff's  claim  to  any  part ;  and  he  is  right  in  claiming  all, 
if  the  former  part  of  your  argument  be  correct.]  No  distinct  act  of  con- 
version by  the  assignee  is  shown. 

JBittleston^  in  reply,  was  stopped  by  the  court. 

Loed  Campbell,  C.  J.  In  cases  of  this  sort  there  often  is  great  doubt 
and  great  difficulty  ;  but  the  present  case  seems  to  me  on  both  points 
free  fi-om  all  doubt  and  difficulty.  I  think  that  no  portion  of  what  re- 
mained in  bulk  ever  vested  in  the  plaintiff.  We  cannot  tell  what  part 
of  that  is  to  vest.  No  rule  of  the  law  of  vendor  and  purchaser  is  more 
clear  than  this :  that,  until  the  appropriation  and  separation  of  a  partic- 
ular quantity,  or  signification  of  assent  to  the  particular  quantity,  the 
property  is  not  transferred.  Therefore,  except  as  to  what  was  put  into 
the  1.55  sacks,  there  must  be  judgment  for  the  defendant.  It  is  equally 
clear  that,  as  to  what  was  put  into  those  sacks,  there  must  be  judgment 
for  the  plaintiff.  Looking  to  all  that  was  done,  when  the  bankrupt  put 
the  barley  into  the  sacks,  eo  instanti  the  property  in  each  sackful  vested 
in  the  plaintiff.  I  consider  that  here  was  a  priori  an  assent  by  the 
plaintiff.  He  had  inspected  and  approved  of  the  barley  in  bulk.  He 
sent  his  sacks  to  be  filled  out  of  that  bulk.     There  can  be  no  doubt  of 

1  4  B.  &  C.  219.  2  8  B.  &  C.  277.  13  East,  522. 
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his  assent  to  the  appropriation  of  such  bulk  as  should  have  been  put 
into  the  sacks.  There  was  also  evidence  of  his  subsequent  appropria- 
tion by  his  order  that  it  should  be  sent  on.  There  remained  nothing  to 
be  done  by  the  vendor,  who  had  appropriated  a  part  by  the  direction 
of  the  vendee.  It  is  the  same  as  if  boxes  had  been  filled  and  sent  on 
by  the  bankrupt,  in  which  case  it  cannot  be  disputed  that  the  property 
would  pass  ;  and  it  can  make  no  difference  that  the  plaintiff  ordered  the 
sacks  to  be  forwarded  by  the  vendor.  As  to  the  question  of  conversion, 
the  property  being  in  the  plaintiff,  he  has  done  nothing  to  divest  him- 
self of  it.  It  is  not  like  the  case  of  confusion  of  goods,  where  the  owner 
of  such  articles  as  oil  or  wine  mixes  them  with  similar  articles  belong- 
ing to  another.  That  is  a  wrongful  act  by  the  owner,  for  which  he  is 
punished  by  losing  his  property.  Here  the  plaintiff  has  done  nothing 
wrong.  It  was  wrong  of  the  bankrupt  to  mix  what  had  been  put  into 
the  sacks  with  the  rest  of  the  barley ;  but  no  wrong  has  been  done  by  the 
plaiptiff.  That  being  so,  the  plaintiff's  property  comes  into  the  hands 
of  the  defendant  as  the  bankrupt's  assignee.  If  the  defendant  had  a 
lien,  he  does  not  detain  the  barley  on  that  ground.  He  denies  the 
plaintiff's  property  altogether,  and  cannot  therefore  claim  a  lien.  He 
claims  all  the  barley,  and  claims  all  of  it  as  being  the  property  of  the 
bankrupt.     He  therefore  has  converted  the  plaintiff's  property. 

CoLBEiDGB,  J.  I  am  of  the  same  opinion.  I  think  the  property  in 
that  portion  which  was  put  into  the  plaintiff's  sacks  passed  to  the  plain- 
tiff. That  portion  was  subtracted  by  the  vendor  from  the  bulk,  in  part 
performance  of  the  contract ;  and  there  is  abundant  evidence  of  appro- 
priation, as  far  as  the  bankrupt  could  appropriate.  There  is  also 
abundant  evidence  of  assent  by  the  plaintiff.  He  had  before  assented 
to  the  quality  of  the  bulk  ;  and,  after  the  portion  was  put  into  the  sacks, 
be  desired  that  they  should  be  sent  to  him.  There  is  thus  evidence  of 
the  completion  of  the  act  of  appropriation.  Atkinson  v.  Bell  ^  is  a  very 
different  case.  There  the  goods  were  in  the  course  of  being  made ; 
and  many  alterations  had  taken  place;  and  the  purchaser  had  never 
done  any  act  by  which  he  adopted  the  particular  thing  made.  Here  is 
a  complete  appropriation.  As  to  the  conversion,  nothing  that  either 
the  bankrupt  or  the  assignee  could  do  without  the  plaintiff's  consent 
could  divest  the  plaintiff's  property ;  and  the  removal  is  abundant 
proof  of  the  conversion. 

Eele,  J.  I  also  am  clearly  of  opinion  that  the  property  in  what  was 
put  into  the  sacks  passed  to  the  plaintiff.  It  is  clear  that,  where  there 
is  an  agreement  for  the  sale  and  purchase  of  a  particular  chattel,  the 
chattel  passes  at  once.  If  the  thing  sold  is  not  ascertained,  and  some- 
thing is  to  be  done  before  it  is  ascertained,  it  does  not  pass  till  it  is 
ascertained.  Sometimes  the  right  of  ascertainment  rests  with  the  ven- 
dee, sometimes  solely  with  the  vendor.  Here  it  is  vested  in  the  vendor 
only,  the  bankrupt.    When  he  had  done  the  outward  act  which  showed 
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which  part  was  to  be  the  vendee's  property,  his  election  was  made  and 
the  property  passed.  That  might  be  shown  by  sending  the  goods  by 
the  railway ;  and  in  such  case  the  property  would  not  pass  till  the 
goods  were  despatched.  But  it  might  also  be  shown  by  other  acts. 
Here  was  an  ascertained  bulk,  of  which  the  plaintiff  agreed  to  buy 
about  half.  It  was  left  to  the  bankrupt  to  decide  what  portion  should 
be  delivered  under  that  contract.  As  soon  as  he  does  that,  his  election 
has  been  indicated ;  the  decisive  act  was  putting  the  portion  into  the 
sacks.  If  it  were  necessary  to  rest  the  decision  on  the  assent  of  the 
vendee  in  addition  to  this,  I  am  of  opinion  that  there  is  abundant 
evidence  of  such  assent;  for  the  vendee  demanded,  over  and  over  again, 
the  portion  which  had  been  jjut  into  the  sacks. '  I  think  Mr.  Blackburn 
has  expressed  the  law  with  great  clearness  and  accuracy.  He  first  takes 
the  case  where  one  jjarty  appropriates  and  the  other  assents,  and  then 
the  case  where,  by  virtue  of  the  original  agreement,  the  authority  to 
appropriate  is  in  one  party  only.  As  to  the  question  of  conversion, 
I  am  of  opinion,  on  the  grounds  which  have  already  been  stated,  that 
the  assignee  has  converted  the  plaintiff's  property. 

Ceojipton,  J.  As  to  the  fiist  point,  respecting  the  part  not  put  into 
the  sacks,  I  never  felt  any  doubt.  As  to  the  second  point,  I  do  not  feel 
so  clear  as  the  other  members  of  the  court,  though  I  do  not  say  that  I 
disagree  r»'ith  them.  It  is  suggested  that  the  plaintiff  said  to  the  bank- 
rupt, in  effect,  I  will  buy  what  you  will  put  into  tlie  sacks.  After  that 
was  done,  I  much  doubt  whether  the  bankrupt  could  meddle  with  the 
sacks  and  turn  out  what  had  been  put  in.  It  may  be  that  the  bargain 
was  as  my  lord  and  m)'  brother  Erie  put  it,  that  the  plaintiff  would 
take  what  the  vendor  should  put  in.  On  that  view,  when  the  barley 
was  put  into  the  sacks  it  was  just  as  if  it  had  been  sent  by  a  carrier. 
Also  I  agree  that,  if  the  plaintiff  sent  for  the  barley  after  it  was  in  the 
sacks,  that  would  be  an  assent  to  the  appropriation.  But  I  doubt 
whether,  as  the  case  is  stated,  it  is  (juite  clear  that  the  plaintiff  knew 
that  the  barley  had  l>eeu  put  into  the  sacks :  if  he  di<l,  there  was  clear 
evidence  of  assent.  Then  it  is  argued,  on  behalf  of  the  defendant,  that 
the  contract  was  entire,  and  that  either  all  or  none  of  tlie  barley  must 
pass.  I  do  not  agree  to  that.  There  was  an  appropriation  of  so  much; 
and  so  much  jiassed.  As  to  the  conversion,  the  law  is,  beyond  ques- 
tion, as  my  lord  puts  it ;  a  prior  con-s-ersion  does  not  prevent  a  subse- 
quent conversion.  The  true  owner  may  waive  the  first  conversion. 
It  is  difficult  to  say  what  the  assignee  was  to  do.  But  I  think  that, 
if  he  removes  all,  it  is  a  conversion  of  the  part  which  belongs  to  the 
plaintiff:  if  he  sells  all,  an  action  for  money  had  and  received  may  be 
brought  in  respect  of  that  part.  I  think  therefore  that,  as  he  has 
removed  all,  he  has  been  guilty  of  a  conversion. 

Judgment  for  plaintiff  as  to  the  part  put  into  the  sacks:  as  to 
the  residue,  judgmtnt  for  defendant. 
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ELIZABETH  LANGTON  v.  HIGGINS. 

In  the  Exchequer,  May  5,  1859. 

[Reported  in  i  HuHstone  Sj-  Norman,  402.] 

The  first  count  of  the  declaration  was  in  detinue  for  cases  and 
bottles  of  oil  of  peppermint.  The  second  count  was  in  trover  for  the 
same  goods. 

Pleas.  —  First:  not  guilty.  Secondly:  that  the  goods  were  not, 
nor  were  any  or  either  of  them,  the  plaintiff's,  as  alleged. 

At  the  trial  before  Martin,  B.,  at  the  London  sittings  after  last 
Hilary  term,  the  following  facts  appeared  :  The  plaintiff  was  a  whole- 
sale druggist  in  London,  and  the  defendant  was  a  wholesale  druggist 
at  Livei-pool.  For  many  years  past  the  plaintiff  had  been  in  the  habit 
of  contracting  with  one  Carter,  a  farmer  at  Leverington  in  Cambridge- 
shire, for  the  purchase  of  all  the  oil  of  peppermint  to  be  distilled  from 
the  crop  of  peppermint  which  might  be  grown  on  his  farm  in  that 
year.  The  contracts  were  made  in  the  early  part  of  the  year,  and 
Carter  obtained  from  the  plaintiff  advances  in  respect  of  them.  On 
the  27th  January,  1858,  the  plaintiff  and  Carter  entered  into  the  fol- 
lowing agreement :  — 

London,  Jan.  27,  1868. 
The  undersigned,  Frederick  Carter  of  Leverington,  agrees  to  sell  to  Messrs. 
William  Langton  &  Co.,  of  London,  the  whole  of  his  crop  of  oil  of  peppermint 
grown  in  the  year  1858,  at  the  rate  of  21*.  per  lb. 

But  should  the  said  crop  amount  to  250  bottles  of  oil,  he  agrees  to  deduct  &d.  per 
lb.  from  the  said  21s.  and  above  that  quantity  Is.  per  lb.,  provided  the  Messrs. 
Langton  find  the  said  21s.  per  lb.  is  more  than  they  can  reasonably  afford. 

This  agreement  is  made  upon  the  condition  that  Messrs.  Langton  &  Co.  ad- 
vance the  said  Fredericli;  Carter  £1000  on  account  of  the  above-named  crop,  and 
pay  the  amount  due  at  the  time  of  delivery  by  two,  four,  and  six  months'  bills. 

Feed.  Carter. 

Previously  to  this  agreement  advances  had  been  made  by  the  plain- 
tiff to  Carter,  to  the  extent  of  £310,  and  on  the  day  the  agreement 
was  signed  Carter  gave  to  the  plaintiff  a  bill  of  sale  of  his  live  and 
dead  stock,  crop  of  oil  of  peppermint,  crops  of  corn,  furniture,  &c.,  as  a 
security  for  the  £310,  and  further  advances  to  the  extent  of  £1000. 
It  was  usual  for  the  plaintiff  to  send  to  Carter  bottles  to  be  filled  with 
the  oil  of  peppermint,  and,  in  September,  Carter  apphed  for  the  bottles 
and  some  gut-skin  to  cover  them.  The  plaintiff  accordingly  sent  him 
two  gross  of  bottles  with  gut-skin.  On  the  8th  of  October,  Carter 
wrote  to  the  plaintiff,  "  We  shall  lose  no  time  in  getting  the  oil  off." 
It  was  the  business  of  Mrs.  Carter  to  put  the  oil  of  peppermint  in  the 
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bottles,  which,  as  on  previous  occasions,  she  did  in  the  following  man- 
ner :  She  first  weighed  the  empty  bottles  and  then  filled  them  with  the 
oil.  She  then  weighed  them  again,  having  previously  marked  the  tare 
and  weight  of  each  bottle  on  a  piece  of  paper  pasted  on  it.  She  then 
marked  the  gross  weight  of  the  oil  and  the  bottle,  and  added  them 
together  on  the  same  paper.  She  then  subtracted  the  tare  and  placed 
the  net  weight  and  the  number  of  the  bottle  upon  the  paper  and  laid 
the  bottle  aside.  After  the  bottles  were  filled,  by  Carter's  direction, 
she  made  out  invoices  and  address  cards,  which  she  placed  in  Carter's 
desk.  She  was  engaged  in  these  operations  about  nine  days,  and 
finished  on  the  29th  of  September.  On  all  previous  occasions,  the 
bottles,  when  filled,  were  placed  in  cases  and  delivered  to  a  carrier  to 
take  to  the  railway  station,  to  be  forwarded  to  the  plaintiff  in  London. 
Carter  left  his  home  on  the  15th  of  October,  and  has  not  since  been 
heard  of  The  defendant  purchased  of  Carter  fifteen  cases  of  the  oil 
of  peppermint,  nine  of  which  were  delivered  to  him  at  Liverpool  on 
the  16th  of  September,  and  the  others  on  the  23d. 

It  was  submitted  on  behalf  of  the  defendant  that  under  these  cir- 
cumstances the  property  in  the  oil  of  peppermint  did  not  vest  in  the 
plaintiff.  The  learned  judge  directed  a  verdict  for  the  plaintiff  for 
£626  15s.,  reserving  leave  to  the  defend.ant  to  move  to  enter  a  nonsuit, 
or  to  reduce  the  amount  to  the  value  of  the  bottles. 

EdvKird  James,  in  the  present  term,  obtained  a  rule  ni&i  accord- 
ingly ;  against  which 

Atherton  and  Quai7i  showed  cause.  The  property  in  the  oil  of  pep- 
permint vested  in  the  plaintiff  by  the  agreement  of  the  27th  January, 
1858.  That  is  an  absolute  sale  to  him  of  all  the  oil  of  peppermint 
grown  on  the  vendor's  farm  in  that  year.  It  will  perhaps  be  argued 
that,  as  the  agreement  was  made  in  January,  and  according  to  the 
ordinary  course  of  events  the  oil  of  peppermint  would  not  be  in  exist- 
ence until  the  September  following,  no  property  in  the  particular 
commodity  passed  by  that  contract.  But  at  all  events,  what  was  done 
in  September,  coupled  with  the  agreement,  was  sufficient  to  pass  the 
property.  At  the  vendor's  request  the  plaintiff  sent  his  bottles  which 
were  filled  with  the  oil  of  peppennint,  and  invoices  were  made  out  to 
him.  That  is  a  sufficient  appropriation.  In  Aldridge  v.  Johnson,^  the 
plaintiff  agreed  with  K.  to  purchase  of  him  100  out  of  200  quarters  of 
barley;  which  the  plaintiff  had  seen  in  bulk  and  approved  of,  and  he 
paid  part  of  the  price.  It  was  agreed  that  the  plaintiff  should  send 
sacks  for  the  barley,  and  that  K.  should  fill  the  sacks  with  the  barley, 
take  them  to  a  railway,  place  them  upon  trucks  there  free  of  charge, 
and  send  them  to  the  plaintifi".  The  plaintiff  sent  sacks  enough  for  a 
part  only  of  the  one  hundred  quarters;  those  K.  filled,  and  he  also 
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endeavored  to  find  trucks  for  them,  but  was  unable  to  do  so.  The 
plaintifi"  repeatedly  sent  to  K.  demanding  the  barley.  K.  finally  de- 
tained it,  and  emptied  the  barley  from  the  sacks  into  the  bulk.  It  was 
held  by  Lord  Campbell,  C.  J.,  Coleridge,  J.,  and  Erie,  J.,  that  the  por- 
tion of  the  barley  put  into  the  sacks  passed  to  the  plaintiflF.  So  here 
the  property  passed  when  the  oil  of  peppermint  was  put  into  the  plain- 
tiff's bottles.  If  the  assent  of  the  plaintiff  was  necessary,  there  is 
suiEcient  evidence  of  it.  This  is  not  like  the  case  of  a  purchase  of 
something  not  then  i?i  esse,  and  which  must  conform  to  a  certain  de- 
scription. In  such  case  there  is  reason  for  requiring  the  approval  of  the 
purchaser  in  order  to  vest  the  property  in  him,  for  otherwise  he  might 
be  bound  to  pay  for  an  article  which  did  not  correspond  with  his  order. 
Here  there  was  a  sale  to  the  plaintiff  of  the  whole  crop  of  oil  of  pepper- 
mint grown  on  the  particular  farm,  and  the  moment  it  was  obtained 
he  was  bound  to  accept  it,  whatever  might  be  its  quality.  The  result 
of  the  authorities  is  that,  in  the  case  of  a  sale  of  unascertained  goods, 
the  property  passes  immediately  they  are  ascertained  and  appropri- 
ated. Chitty  on  Contracts,  p.  342,  6th  ed.  They  also  argued  that 
the  property  passed  by  the  bill  of  sale,  citing  Fetch  v.  Tutin.' 

Edward  James  and  Leofric  Temple,  in  support  of  the  rule.  In 
order  to  pass  the  property,  there  must  have  been  an  appropriation  by 
the  vendor,  with  the  assent  of  the  vendee.  Again,  if  any  act  remained 
to  be  done  on  the  part  of  the  vendor  the  property  would  not  pass. 
Smith's  Mercantile  Law,  p.  465,  5th  ed.  There  was  no  appropriation. 
It  is  true  that  the  oil  of  peppermint  was  put  into  bottles  belonging  to 
the  plaintiff,  but  the  invoices  were  not  made  out  until  all  the  bottles 
were  filled,  which  was  on  the  29th  September,  and  on  the  23d  Sep- 
tember nine  cases  of  the  oil  of  peppermint  had  been  sent  to  the  de- 
fendant. The  bottles  were  not  filled  with  the  intention  of  sending 
them  to  the  plaintiff,  and  until  they  were  packed  and  delivered  to  the 
carrier  the  property  would  not  pass.  Turner  v.  The  Trustees  of  the 
Liverpool  Docks  shows  that  notwithstanding  a  delivery  to  a  carrier, 
the  vendor  may  reserve  to  himself  a  jus  disponendi  of  the  goods. 
[Maetin,  B.  Under  this  contract  all  that  the  vendor  was  bound  to 
do  was  to  put  the  oil  of  peppermint  in  the  bottles,  and  upon  that  being 
done  the  property  in  it  vested  in  the  plaintiff.]  The  course  of  dealing 
between  the  parties  had  been  for  the  vendor  to  deliver  the  oil  of  pep- 
permint to  a  carrier  to  take  to  the  railway  station ;  and  if  this  had 
been  a  question  between  the  vendor  and  vendee,  the  contract  being 
silent  upon  the  subject,  it  is  clear  that  the  usage  would  prevail.  Al- 
dridge  v.  Johnson  ^  differs  materially  from  the  present  case.  There 
the  vendee  ascertained  that  a  portion  of  the  barley  had  been  put  into 
the  sacks,  and  required  that  they  should  be  sent  to  him ;  the  vendor 
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applied  at  the  railway  station  for  trucks  to  convey  them  to  the  plain- 
tiif,  but  was  unable  to  get  any.  According  to  the  report  of  that  case 
in  the  Law  Journal/  Erie,  J.,  said :  "  As  soon  as  the  vendor  had  done 
an  outward  act  indicating  his  election,  viz.,  by  filling  the  sacks  and 
directing  them  to  be  sent  to  the  railway,  the  property  passed."  So  in 
this  case  there  was  a  further  act  to  be  done  after  the  bottles  were 
filled,  viz.,  the  delivery  of  them  to  a  canier  to  take  to  the  railway 
station.  [Pollock,  C.  B.  In  the  acknowledged  and  sanctioned  reports 
of  Ellis  and  Blackburn,  Erie,  J.,  is  stated  to  have  said:  "Here  was  an 
ascertained  bulk  of  which  the  plaintiff  agreed  to  buy  about  half.  It 
was  left  to  the  bankrupt  (the  vendor)  to  decide  what  portion  should 
be  delivered  under  that  contract.  As  soon  as  he  does  that,  his  election 
has  been  indicated  ;  the  decisive  act  was  putting  the  portion  into  the 
sacks."]  The  question  in  these  cases  is.  What  is  the  intention  of  the 
parties  to  be  collected  from  the  contract  and  their  course  of  dealing  ? 
If  there  is  no  intention  of  passing  the  jDroperty  until  something  is  done 
by  the  vendor  before  delivery  of  possession,  the  property  does  not  pass 
until  that  act  is  done.     Logan  v.  Le  Mesurier,^  Acraman  v.  Morrice.' 

Pollock,  C.  B.  The  rule  must  be  discharged.  My  judgment  is 
founded  upon  the  decision  in  Aldridge  v.  Johnson,*  viz.,  that  the 
putting  the  barley  into  the  sacks  was  an  appropriation  which  passed 
the  property.  I  doubt  whether  it  was  necessary  to  tie  up  the  sacks, 
or  do  any  thing  more  than  put  the  barley  in  them ;  as  when  goods  are 
put  on  board  a  ship  it  is  not  necessary  to  stow  down  the  hatchway ; 
the  filling  the  sacks  with  the  barley  was  a  decisive  act  of  appropriation 
and  delivery.  Here  it  must  be  taken  that  what  Mrs.  Carter  did  was 
the  act  of  Carter,  and  I  am  of  opinion  that  the  jjutting  the  oil  of  pep- 
permint into  the  bottles  was  the  same  thing  as  delivering  it  to  the 
plaintiff. 

Martin,  B.  I  am  of  the  same  opinion.  Taking  the  language  of  the 
judgment  in  Aldridge  v.  Johnson  to  have  been  as  reported  m  Ellis 
and  Blackburn,  viz.,  that  the  contract  was  complete,  so  as  to  vest  the 
property  in  the  plaintiff,  as  soon  as  the  barley  was  put  into  the  sacks, 
I  think  that  case  was  rightly  decided.  It  seems  to  me  that  the  law  on 
this  subject  is  correctly  laid  down  in  the  case  of  Logan  v.  Le  Mesu- 
rier.  The  defendant's  counsel  chiefly  founded  their  argument  upon 
the  obUgation  of  the  vendor  to  deliver  the  goods  to  the  carrier 
to  con\ey  them  to  the  railway  station.  If  they  had  established  that, 
it  might  have  altered  the  case,  but  they  have  failed  to  do  so.  In  my 
opinion,  when  two  parties  enter  into  a  contract  and  put  it  into  writing, 
that  writing  determines  the  terms  of  their  bargain  ;  and  they  cannot 
add  to  it  by  showing  that  at  the  time  the  contract  was  made,  they  had 
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been  accustomed  to  do  something  further,  still  less  by  showino-  that 
something  further  was  usually  done  by  the  vendor.  However,  I  found 
my  judgment  on  one  of  the  most  useful  rules  in  the  law,  viz.,  that 
when  parties  have  put  their  contract  into  writing,  that  writing  deter- 
mines what  the  bargain  is.  Here  there  is  a  contract,  by  which  the 
party  signing  it  agrees  to  sell  to  the  plaintiff  the  whole  of  his  crop  of 
oil  of  peppermint  grown  in  the  year  1858,  at  the  rate  of  21s.  per  pound- 
In  my  judgment,  when  that  crop  was  weighed  and  placed  in  the  bottles 
of  the  plaintiff,  the  property  vested  in  her.  The  rule  of  law  is,  that 
where  the  article  corresponds  with  that  agreed  to  be  sold,  and  every 
thing  which  is  to  be  done  by  the  vendor  is  done  by  him,  the  property 
passes  to  the  vendee,  and  he  is  liable  for  the  price.  That  will  be  found 
in  Shep.  Touch.,  p.  224,  225. 

Beamwell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  dis- 
charged. The  contract  is  to  sell  the  whole  of  the  vendor's  crop  of  oil 
of  peppermint  grown  in  a  certain  year.  I  do  not  think  that  when  the 
oil  was  made  the  property  passed,  —  possibly  there  may  have  been  an 
obligatio  certi  corporis  ;  but  it  appears  to  me  that  when  the  oil  was  put 
into  the  plaintiff's  bottles  the  property  in  it  vested  in  her.  I  do  not 
dissent  from  what  was  said  by  my  brother  Martin  with  respect  to  the 
delivery  to  a  carrier.  It  may  be  that  the  vendor  would  be  bound  to 
show  some  act  of  delivery  before  he  could  sue  for  the  j)rice ;  but,  how- 
ever that  may  be,  I  am  of  opinion  that  the  property  vested  in  the 
plaintiff  when  the  oil  was  put  into  her  bottles.  Looking  at  the  princi- 
ple, there  ought  to  be  no  doubt.  A  person  agrees  to  buy  a  certain 
article,  and  sends  his  bottles  to  the  seller  to  put  the  article  into.  The 
seller  puts  the  article  into  the  buyer's  bottles ;  then  is  there  any  rule  to 
say  that  the  property  does  not  pass  ?  The  buyer  in  effect  says,  "  I 
will  trust  you  to  deliver  into  my  bottles,  and  by  that  means  to  appro- 
priate to  me,  the  article  which  I  have  bought  of  you."  On  the  other 
hand  the  seller  must  be  taken  to  say,  "  You  have  sent  your  bottles,  and 
I  will  put  the  article  in  them  for  you."  In  all  reason,  when  a  vendee 
sends  his  ship,  or  cart,  or  cask,  or  bottle  to  the  vendor,  and  he  puts  the 
article  sold  into  it,  that  is  a  delivery  to  the  vendee.  If  we  could  sup- 
pose the  case  of  a  metal  vessel  filled  with  a  commodity  which  rendered 
the  vessel  useless  for  subsequent  purposes,  it  would  be  monstrous  if  the 
vendor  could  say,  "  I  have  destroyed  your  vessel  by  putting  into  it  the 
article  you  purchased,  but  still  the  property  in  the  article  never  passed 
to  you."  Or  suppose  a  vendor  was  to  deliver  a  ton  of  coals  into  the 
vendee's  cellar,  could  he  say,  "  I  have  put  the  coals  in  your  cellar,  but 
I  have  a  right  to  take  them  away  again  "  ?  But  independently  of 
reason,  there  is  an  authority  on  the  subject.  In  Blackburn  on  Con- 
tracts, it  is  said  that  the  property  does  not  pass  unless  there  is  an 
intention  to  pass  it,  and  various  cases  are  cited  in  support  of  that  posi- 
tion.   It  is  then  said,  p.  151,  that  two  rules  have  been  laid  down  on  the 
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subject.  The  first  is,  "  that  where  by  the  agreement  the  vendor  is  to  do 
any  thing  to  the  goods,  for  the  purpose  of  putting  them  into  that  state 
in  which  the  purchaser  is  to  be  bound  to  accept  them,  or,  as  it  is  some- 
times worded,  into  a  dehverable  state,  the  performance  of  those  things 
shall  (in  the  absence  of  circumstances  indicating  a  contrary  intention) 
be  taken  to  be  a  condition  precedent  to  the  vesting  of  the  property." 
The  second  rule  is,  "that  where  any  thing  remains  to  be  done  to  the 
goods  for  the  purpose  of  ascertaining  the  price,  as  by  weighing,  measur- 
ing, or  testing  the  goods,  where  the  price  is  to  depend  on  the  quantity 
or  quality  of  the  goods,  the  performance  of  those  things  also  shall  be  a 
condition  precedent  to  the  transfer  of  the  property,  although  the  indi- 
vidual goods  be  ascertained,  and  they  are  in  the  state  in  which 
they  ought  to  be  accepted."  That  is  not  only  good  law,  but  good 
sense.  Then  can  there  be  more  complete  evidence  of  intention  to 
pass  the  property  than  when  the  vendee  sends  her  bottles  to  be  filled 
with  the  article  purchased,  and  the  vendor  puts  it  into  the  bottles? 
Therefore,  both  upon  principle  and  authority,  I  think  that  the  property 
in  the  oil  passed  to  the  plaintifli"  when  it  was  put  into  the  bottles.  The 
case  of  Aldridge  v.  Johnson  ^  is  precisely  in  jjoint.  Lord  Campbell, 
C.  J.,  there  said :  "  Looking  to  all  that  was  done  when  the  bankrupt 
(the  vendor)  put  the  barley  in  the  sacks,  eo  iiistanti  the  property  in 
each  sackful  passed  to  the  plaintiflf."  It  is  true  that  in  the  Law 
Journal,  Erie,  J.,  is  reported  to  have  said  that  the  outward  act  indicat- 
ing the  vendor's  intention  was  by  filling  the  sacks  "and  directing 
them  to  be  sent  to  the  raihvay."  But  Crompton,  J.,  who  doubted  upon 
another  point,  said  that  "when  the  barley  was  put  into  the  sacks,  it 
was  just  as  if  it  had  been  sent  by  a  carrier."  Therefore  there  is  not 
only  reason  and  general  authority,  but  also  the  case  of  Aldridge  v. 
Johnson,  to  warrant  our  judgment.  The  only  difiiculty  I  had  was  this : 
Suppose  the  oil  of  pejjpermint  had  been  badly  manufactured,  I  am 
not  prepared  to  assent  to  the  argument  that  the  plaintiff  would  not 
have  had  a  j)Ower  of  rejection.  Again,  sujDpose  only  a  portion  of  the 
oil  had  been  put  into  the  bottles,  inasmuch  as  the  plaintiff  was  not 
bound  to  take  a  part  only,  would  the  property  vest?  Aldridge  v. 
Johnson  is  an  authority  on  that  point.  It  may  be  that  the  plaintiff 
would  have  the  option  of  refusing  to  take  a  part  only  of  the  oil  or  of 
accepting  it,  but  that  right  is  not  inconsistent  with  the  property  vest- 
ing at  his  election.  It  might  vest  in  him  conclusively,  but  at  all  events 
it  would  vest  when  he  exercised  his  option.  For  these  reasons,  I  think 
that  the  rule  ought  to  be  discharged.  Hule  discharged. 

I  7  E.  &  B.  885. 
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CAMPBELL  V.  THE  MERSEY  DOCKS  AND  HARBOR  BOARD, 

In  the  Common  Pleas,  April  21,  1863. 

[Reported  in  14  Common  Bench  Reports,  New  Series,  412.] 

This  was  an  action  brought  by  the  plaintiff  to  recover  the  value  of 
250  bales  of  Surat  cotton  alleged  to  be  the  property  of  the  plaintiff, 
and  to  have  been  converted  by  the  defendants  under  the  following 
circumstances :  — 

A  cargo  of  cotton  ex  Bosphorus,  consisting  of  500  bales,  arrived  in 
one  of  the  company's  docks  early  in  September,  1862.  The  plaintiff 
was  the  broker  for  the  goods,  and  had  himself  bought  250  bales,  and 
had  sold  the  rest  to  other  parties.  The  landing  commenced  on  the 
8th,  and  was  continued  on  the  9th  and  10th,  when  the  whole  were 
landed.  All  had  one  mark,  but  no  numbers ;  the  numbers  being 
aifixed  by  the  company's  officers  at  the  time  of  landing  and  weighing. 
The  course  of  business  was,  for  the  broker  to  take  a  sample  from  each 
bale,  and  to  submit  the  samples  to  the  inspection  of  two  indifferent 
brokers,  and  on  their  fiat  the  contracts  were  affirmed  or  disaffirmed. 
On  the  present  occasion  the  contracts  were  affirmed.  On  the  13th  of 
September,  a  warrant  or  certificate  of  warehousing,  pursuant  to  the 
228th  section  of  the  company's  act  (20  &  21  Vict.  c.  162),  was  sent 
to  the  plaintiff  for  250  bales  described  as  being  numbered  from  1  to 
250  and  as  "  entered  by  J.  P.  Campbell  on  the  10th  of  September, 
1862;  rent  payable  from  the  15th  of  September."  The  plaintiff  there- 
upon paid  for  the  250  bales,  getting  the  warrant  indorsed  to  him,  with 
a  delivery  order  "for  the  above-mentioned  goods,"  dated  the  15th  of 
September.  On  the  7th  of  October,  the  plaintiff  resold  the  cotton, 
and  sent  the  warrant,  indorsed,  with  a  delivery  order  for  the  cotton 
therein  mentioned.  The  buyer  repudiated  the  contract,  on  the  ground 
that  the  cotton  did  not  correspond  with  the  samples ;  and  then,  upon 
the  plaintiff  demanding  back  the  warrant,  the  company's  officers  for 
the  first  time  informed  him  that  200  of  the  bales  numbered  1  to  250 
had  been  inadvertently  delivered  on  the  11th  and  13th  of  September 
to  other  persons ,  and  they  offered  him  a  fresh  warrant  for  other  num- 
bers. The  plaintiff,  however,  declined  to  accept  it,  and  brought  this 
action. 

At  the  trial,  before  Keating,  J.,  at  the  last  assizes  at  Liverpool,  it 
was  insisted  on  the  part  of  the  plaintiff  that  the  bales  mentioned  in 
the  warrant  were  so  ear-marked  and  appropriated  to  him  by  the  act  of 
the  company  as  to  vest  the  property  in  him  as  from  the  10th  of  Sep- 
tember. 
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On  the  other  hand,  it  was  submitted  that  the  mere  act  of  appropria- 
tion by  the  company  of  250  out  of  a  larger  number  of  bales  was  not 
sufficient  to  vest  the  property  in  the  specific  bales  in  the  plaintiff  with- 
out an  assent  to  such  appropriation  on  his  part. 

To  this  latter  argument  the  learned  judge  inclined,  and  he  directed 
the  jury  accordingly. 

One  of  the  jury  asked  his  lordship  whether  the  indorsement  of  the 
warrant  by  the  plaintiff  did  not  amount  to  an  assent  on  his  part  to  the 
appropriation.  The  learned  judge  said  it  was  not  conclusive  ;  but  that 
it  was  open  to  the  company  to  show  that  the  appi-opriation  was  a  mis- 
take on  the  part  of  one  of  their  clerks. 

A  verdict  having  been  found  for  the  defendants, 

Edward  James,  Q.  C.  (with  whom  was  J.  A.  Mussell),  moved  for  a 
new  trial,  on  the  ground  of  misdirection,  and  that  the  verdict  was 
against  the  weight  of  evidence.  He  submitted  that  by  the  entry  in 
the  plaintiff's  name  and  the  warrant  or  certificate  of  warehousing, 
there  was  a  complete  appropriation  of  the  bales  numbered  1  to  250  to 
the  plaintiff,  and  that  no  assent  on  his  part  was  necessary  to  vest  the 
property  in  those  specific  bales  in  him ;  and  tliat,  if  any  assent  was 
necessary,  there  was  abundant  evidence  that  such  assent  was  given  ; 
and  consequently  that  the  defendants  could  not  discharge  their  duty 
by  the  delivery  of  any  others. 

Erle,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  This  was  an  action  for  the  alleged  conversion  by  the  defendants 
of  250  bales  of  cotton  out  of  a  cargo  consisting  of  500  bales ;  and  the 
question  is  whether  or  not  the  property  in  those  25()  bales  ever  vested 
in  the  plaintiff.  For  the  affirmative  of  that  proposition,  the  plaintiff 
relies  on  a  delivery  order  ti-om  the  vendors  and  the  fact  that  the  de- 
fendants by  their  warrant  or  certificate  of  warehousing  had  specifically 
appropriated  to  him  the  bales  ex  Bosphorus  numbered  from  1  to  250. 
If  there  was  no  appropriation  by  the  company  to  the  plaintiff  of  the 
specific  numbers,  his  case  entirely  fails.  There  certainly  was  some 
evidence  of  appropriation;  and  the  question  left  to  the  jury  upon  that 
was,  whether  the  evidence  of  that  appropriation  did  not  arise  from  a 
mistake  on  the  part  of  the  company's  clerk.  The  learned  judge  is  not 
dissatisfied  with  the  finding  of  the  jury  upon  that  question.  Then  it 
is  said  that  the  learned  judge  misdirected  the  jury  in  telling  them  that 
the  mere  act  of  appropriation  by  the  company  would  not  vest  the 
property  in  the  plaintiff,  unless  he  had  assented  to  that  appropriation. 
If  there  was  no  appropriation,  this  point  becomes  immaterial.  But,  if 
it  be  material,  I  venture  to  say  that  the  law  as  laid  down  by  the  learned 
judge  was  well  laid  down.  It  has  been  established  by  a  long  series  of 
cases, — of  which  it  will  be  enough  to  refer  to  Hanson  v.  Meyer,  6 
East,  614 ;  Eugg  v.  Minett,  11  East,  210 ;  and  Rohde  v.  Thwaites,  6  B. 
&  C.  388,  9  D.  &  R,  293,  —  that  the  purchaser  of  an  unascertained 
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portion  of  a  larger  bulk  acquires  no  property  in  any  part  until  there 
has  been  a  separation  and  an  appropriation  assented  to  both  by  vendor 
and  vendee.  Nothing  passes  until  there  is  an  assent,  express  or  implied, 
on  the  part  of  the  vendee.  The  warehouseman  may  in  some  oases 
be  the  agent  of  the  vendee  for  the  purpose  of  such  assent ;  but  noth- 
ing passes  until  there  has  been  a  separation  and  an  appropriation 
assented  to. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion.  The  real  question 
was,  whether  the  appropriation  of  numbers  1  to  250  was  not  a  mistake. 
The  jury  found  in  substance  that  it  was.  No  property  in  the  goods 
therefore  ever  vested  in  the  plaintiff.  Mr.  James  complains  of  the 
alternative  which  was  put,  —  assuming  that  there  was  an  appropriation, 
was  that  appropriation  assented  to  by  the  plaintiff?  The  cases  to 
which  my  lord  has  referred  show  what  the  law  on  the  subject  is.  And 
perhaps  the  case  of  Godts  v.  Rose,  17  C.  B.  229,  is  even  more  in  point 
to  show  that  there  must  not  only  be  an  ajjpropriation,  but  an  appro- 
priation assented  to  by  the  vendee.  The  assent  of  the  vendee  may 
be  given  prior  to  the  appropriation  by  the  vendor;  it  may  be  either 
express  or  implied ;  and  it  may  be  given  by  an  agent  of  the  party,  — 
by  the  warehouseman  or  wharfinger,  for  instance.  In  stating  the  prop- 
osition as  he  did,  I  think  my  brother  Keating  stated  a  proposition  which 
is  in  strict  accordance  with  law. 

Btles,  J.,  concurred.  JRule  refused. 


YOUNG  AifD  Another  v.  MATTHEWS. 
In  the  Common  Pleas,  November  3,  1866. 

[Reported  in  Law  Reports,  2  Common  Pleas,  127.] 

Teovee  for  bricks. 

Pleas,  not  guilty,  and  not  possessed. 

This  case  was  tried  before  Erie,  C.  J.,  at  the  sittings  for  London 
after  last  Trinity  tenn,  when  the  following  facts  were  proved :  — 

The  plaintiffs  were  the  assignees  of  Moxon,  a  bankrupt.  Moxon  was  a 
builder  and  brickmaker,  and  in  the  early  part  of  1865  had  drawn  several 
bills  of  exchange  on  one  Northen,  who  had  accepted  them  for  his  accom- 
modation. When  the  bills  became  due  Moxon  was  unable  to  pay  them, 
and  agreed  to  sell  Northen  1,300,000  bricks,  and  an  invoice  of  them 
was  made  out  to  him. 

Northen  sent  an  agent  to  the  brickfield  with  an  order  fi-om  Moxon 
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for  the  delivery  of  the  bricks,  and  Moxon's  foreman  then  stated  that 
the  ecclesiastical  commissioners,  who  were  the  owners  of  the  field,  had 
put  in  a  distress  for  rent,  but  that  if  the  man  in  possession  were  paid 
out,  he  should  be  ready  to  deUver  the  bricks,  and  he  pointed  out  three 
clamps  from  which  he  should  make  the  delivery,  of  which  one  consisted 
of  finished  bricks,  a  second  was  still  burning,  and  the  third  consisted 
of  bricks  T\-hich  had  been  moulded,  but  not  burnt.  ISTorthen's  agent 
then  said,  "  Do  I  clearly  understand  that  you  are  prepared,  and  will 
hold  and  deliver  this  said  quantity  of  bricks?"  and  Moxon's  foreman 
said,  "Yes."  Subsequently  on  November  24,  1865,  Moxon  became 
bankrupt,  and  the  ecclesiastical  commissioners  then  sold,  under  the 
distress,  suflScient  bricks  to  cover  the  rent,  and  Northen  afterwards 
sold  the  remainder  to  the  defendant,  who  removed  them  from  the 
field. 

A  verdict  was  found  for  the  defendant,  and  leave  was  reserved  to  the 
plaintiflPs  to  move  to  enter  the  verdict  for  them,  on  the  ground  that 
there  was  no  such  appropriation  of  the  goods  as  to  pass  the  property 
in  them  under  the  contract  of  sale. 

Brown,  Q.  C,  moved  for  a  rule,  pursuant  to  the  leave  reserved,  and 
contended  that  the  property  in  the  bricks  could  not  have  passed  to 
Northen  at  the  time  of  the  sale,  nor  at  the  interview  with  Moxon's 
foreman,  something  more  remaining  to  be  done  before  the  bricks  would 
be  ready  for  delivery.  He  cited  Rugg  v.  Minett.-'  [AYilles,  J.,  re- 
ferred to  Acraman  v.  Morrice.^] 

Eele,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  The  question  is,  whether  the  property  in  the  bricks  passed  to 
Northen  or  not,  and  in  determining  this  we  are  to  look  at  the  intention 
of  the  parties.  It  is  very  material  that  Northen  had  made  large  ad- 
vances to  Moxon,  and  when  the  latter  became  embarrassed  he  might 
well  wish  to  have  all  he  could  appropriated  to  him.  The  well-known 
general  rule,  that  the  property  does  not  pass  to  the  buyer  while  any 
thing  remains  to  be  done  by  the  seller,  either  to  complete  the  goods  or 
to  ascertain  the  price,  does  not,  therefore,  apply  to  the  present  case. 
There  is  no  doubt  that  the  parties  could  pass  the  property  in  all  the 
bricks,  whether  finished  or  not,  if  such  was  their  intention ;  and  what 
passed  amounted  to  this:  Northen's  agent  said,  "Are  all  these  aiupro- 
priated  to  my  principal  ?  "  and  the  seller's  agent  said,  "  Yes."  Even  if 
this  were  not  so,  it  might  be  contended,  on  the  authority  of  Langton 
V.  Waring,"  that  the  defendant  had  an  equitable  right  to  the  goods  as  a 
security  for  the  price  he  had  paid  for  them ;  and  that  the  assignees, 
who  must  have  an  equitable  as  well  as  legal  title,  cannot  therefore 

1  11  East,  210.  2  8  C.  B.  449 ;  19  L.  J.  (C.  P.)  57. 

'  18C.  B.  (n.  s.)  315. 
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recover.  Under  the  circumstances,  however,  it  is  unnecessary  to  decide 
this. 

WiLLES,  J.    I  am  of  the  same  opinion. 

Btles,  J.  This  is  not  like  a  sale  of  unascertained  goods ;  the 
goods  were  ascertained  and  pointed  out,  though  not  finished ;  and  it 
appears  to  have  been  the  intention  of  the  parties  that  the  property  in 
them  should  pass  to  Northen. 

Keating,  J.,  concurred.  Jiule  refused. 


JENNER  V.   SMITH. 

In  the  Common  Pleas,  April  30,  1869. 

[Reported  in  Law  Reports,  4  Common  Pleas,  270.] 

Action  for  goods  bargained  and  sold  and  goods  sold  and  delivered. 
Pleas :  Never  indebted,  payment,  and  payment  of  8s.  Id.  into  court. 
Keplication,  taking  issue,  and  damages  idtra. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  at  Westminster 
after  last  Michaelmas  term.  The  facts  were  as  follows  :  On  the  14th 
of  October,  1867,  the  plaintiff,  who  is  a  hop-merchant  in  London,  met 
the  defendant,  a  maltster  of  Devizes,  at  Weyhill  Fair,  Hants.  The 
defendant  wished  to  buy  of  the  plaintiff  four  pockets  of  Carpenter's 
Sussex  hops  which  the  plaintiff  had  there ;  but,  as  the  plaintiff  had 
already  sold  two  of  them,  he  proposed  to  sell  the  defendant  in  lieu  of 
them  two  pockets  of  Thorpe's,  of  which  he  showed  hijn  a  sample,  offer- 
ing to  let  the  defendant  have  the  two  pockets  of  Carpenter's  at  £9  per 
cwt.  (the  price  of  that  day's  fair  being  £9  9s.),  if  he  would  take  two 
pockets  of  Thorpe's  at  £7  15s.  per  cwt.  The  plaintiff  at  the  same 
time  or  shortly  after  informed  the  defendant  that  the  last-mentioned 
two  pockets  were  lying  at  Prid  &  Son's  warehouse,  Kentish  Buildings, 
Southwark,  and  agreed  that  he  should  have  them  upon  the  same  terms 
as  if  they  had  been  in  bulk  at  the  fair,  that  is,  that  he  should  be  at  no 
expense  for  warehousing  or  carriage.  The  defendant  consented  to 
purchase  the  four  pockets  upon  these  terms,  and  took  away  with  him 
the  two  pockets  of  Carpenter's,  but  requested  that  the  two  pockets  of 
Thorpe's  should  not  be  sent  until  he  wrote  for  them. 

The  plaintiff  had  at  this  time  three  pockets  of  Thorpe's  hops  at  the 
warehouse  of  Prid  &  Son.  On  the  21st  of  October,  the  plaintiff's  son 
went  to  the  warehouse,  and  instructed  the  warehouseman  to  set  apart 
two  of  the  three  pockets  of  Thorpe's  for  the  defendant;  and  the  ware- 
houseman thereupon  placed  on  two  of  them,  numbered  respectively 
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one  and  three,  what  is  called  a  "  wait  order  card,"  that  is,  a  card  upon 
which  was  written,  "  To  wait  orders,"  and  the  name  of  the  vendee. 
No  alteration,  however,  was  rQa<le  in  the  warehouse  books;  and  the 
plaintiff,  the  original  depositor,  still  remained  liable  for  the  rent. 

On  the  4th  of  November,  the  plaintiff  sent  the  defendant  an  invoice 
as  follows,  at  the  same  time  inclosing  a  draft  for  acceptance :  — 

Mr.  S.  Smith, 

Bought  of  Charles  Jenner, 

2  pockets  Sussex  hops  (Carpenter,  1867), 
No.  2     ...     1  cwt.  2  qrs.  26  lbs. 
4     ...     1  cwt.  2  qrs.  18  lbs. 

3  cwt.  1  qr.  11  lbs.  fa)  £9  per  cwt.  £30    2s.    Sd. 

2  pockets  Sussex  hops  (Thorpe,  1867), 
No.  1     ...     1  cwt.  2  qrs.  27  lbs. 
3     ...     1  cwt.  0  qr.  21  lbs. 

2  cwt.  3  qrs.  20  lbs.  (a)  £7  15s.  per  cwt.  £22  13s.  Wd. 

£52  16s.  6c?. 
The  two  last  pockets  of  hops  are  lying  to  your  order. 

On  the  8th  of  November  the  defendant  wrote  to  the  plaintiff  as 
follows :  — 

Sir,  —  I  have  returned  your  bill  unsigned  ;  but,  as  I  have  never  received  the 
two  pockets  of  hops  or  heard  any  thing  about  them,  I  concluded  you  had  not 
thought  of  sending  them,  and  have  made  an  exchange  for  some  malt,  and  shall 
not  require  them.  As  I  will  never  sign  a  bill,  I  will  pay,  as  was  agreed,  in  Feb- 
ruary, the  weight  of  the  two  Carpenter's. 

The  defendant  subsequently  paid  the  price  of  the  two  pockets  which 
he  had  recei^^ed,  all  but  a  small  balance  which  was  covered  by  the  pay- 
ment into  court. 

It  was  objected  on  the  part  of  the  defendant  that,  as  to  the  two 
pockets  of  Thorpe's  hops,  there  was  no  contract  binding  within  the 
Statute  of  Frauds,  no  delivery  or  acceptance,  or  part  payment,  and  no 
evidence  of  goods  bargained  and  sold. 

For  the  plaintiff  it  was  insisted  that  the  whole  was  one  bargain,  and 
consequently  that  there  had  been  apart  delivery  and  part  payment,  and 
that  the  property  in  the  whole  tour  pockets  passed  by  the  contract. 

The  learned  judge  ruled  that  it  was  one  entire  contract,  and  that, 
therefore,  there  had  been  a  part  delivery  so  as  to  make  a  contract  bind- 
ing within  the  Statute  of  Frauds;  that  the  plaintiff  could  not  rely  upon 
the  part  payment,  because  the  defendant,  at  the  time  of  making  the 
payment,  repudiated  the  bargain  as  to  the  two  pockets  in  question; 
that,  though  there  was  a  binding  contract,  the  property  did  not  pass 
thereby,  inasmuch  as  the  contract  was  to  deliver  two  out  of  a  larger 
number  of  pockets  of  Thorpe's  hops  equal  to  sami)le,  the  price  to  be  de- 
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termined  according  to  tbe  weight;  and  that  there  had  been  no  sufficient 
appropriation  afterwards  to  pass  the  property,  because  Prid  &  Son 
never  bound  themselves  to  hold  for  the  defendant  instead  of  for  the 
plaintiff.  He  thereupon  nonsuited  the  plaintiff,  reserving  him  leave  to 
move  to  enter  a  verdict  for  £22  13s.  lOd.,  the  court  to  draw  inferences 
of  fact. 

Morgan  Lloyd,  in  Hilary  term  last,  obtained  a  rule  nisi  accordingly. 

H.  T.  Cole,  Q.  C,  and  Bromley  showed  cause.  The  rule  of  law 
which  must  govern  this  case  is  laid  down  in  Blackburn  on  the  Contract 
of  Sale,  pp.  151, 152  :  Where  the  vendor  is  to  do  any  thing  to  the  goods 
for  the  purpose  of  putting  them  into  a  deliverable  state,  or  for  the  pur- 
pose of  ascertaining  the  price,  as,  by  weighing,  measuring,  &c.,  the 
performance  of  those  things  is  a  condition  precedent  to  the  transfer  of 
the  property :  Hanson  v.  Meyer  ;  '■  Rugg  y.  Minett ;  ^  Castle  v.  Sworder ;' 
Simmons  v.  Swift ;  *  Farina  v.  Home ;  ^  Hunt  v.  Hecht ;  ^  Aoraman  v. 
Morrice ; '  Godts  w.Rose.'  Here  two  things  remained  to  be  done  before 
the  property  in  the  two  pockets  of  Thorpe's  hops  could  vest  in  the 
defendant :  he  had  a  right  to  object  to  them  if  not  equal  to  sample ; 
and  the  price  was  to  be  ascertained  by  the  weight.  The  plaintiff  had 
three  pockets  at  Prid's  warehouse.  He  might  have  had  a  hundred. 
That  which  was  done  at  the  warehouse  without  the  knowledge  or 
assent  of  the  defendant  was  not  such  an  appropriation  as  to  pass  the 
property  to  him  in  the  two  so  selected.  In  the  course  of  the  argu- 
ment in  Bannerman  v.  White,"  Willes,  J.,  says :  "  The  property  does 
not  pass  by  the  contract  of  sale ;  but  only  upon  acceptance,  after  inspec- 
tion and  weighing.  Our  law  is  peculiar  in  that  respect."  In  Ald- 
ridge  V.  Johnson,^"  Lord  Campbell,  C.  J.,  says :  "  No  rule  of  the  law  of 
vendor  and  purchaser  is  more  clear  than  this,  that,  until  the  appropri- 
ation and  separation  of  a  particular  quantity,  or  signification  of  assent 
to  the  particular  quantity,  the  property  is  not  transferred."  And  Erie, 
C.  J.,  affirms  the  same  principle  in  Campbell  v.  Mersey  Dock  Trustees." 
[Benjamin  on  the  Sale  of  Personal  Property,  115,  222,  223,»was  also 
referred  to.] 

Morgan  Lloyd,  in  support  of  the  rule.  This  case  is  governed  by  the 
rule  laid  down  by  Erie,  J.,  in  Aldridge  v.  Johnson.i^  [KBAimG,  J. 
There  the  bulk  had  been  seen  and  approved  of,  all  that  remained  to  be 
done  was  to  appropriate  the  quantity  sold  to  the  plaintiff;  and  it  was 

1  6  Bast,  614.  ''■  H  East,  210. 

3  6  H.  &  N.  828 ;  30  L.  J.  (Ex.)  310.         *  5  B.  &  C.  857. 
5  16  M,  &  W  119.  8  8  Ex.  814;  22  L.  J.  (Ex.)  293. 

7  8  C.  B.  449 ;  19  L.  J.  (C.  P.)  57.  «  17  C.  B.  229 ;  25  L.  J.  (C.  P.)  61. 

9  10  C.  B.  (n.  s.)  844,  855. 
w  7  E.  &  B.  885,  898  ;  26  L.  J.  (Q.  B.)  296,  299. 

11  14  C.  B.  (n.  s.)  412. 

12  7  E.  &  B.  885,  900 ;  26  L.  J.  (Q.  B.)  at  p.  300. 
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held  that  the  filling  his  sacks  was  an  appropriation,  with  his  assent,  of 
so  much  of  the  barley  as  had  been  put  into  the  sacks.  But  here  there 
was  no  appropriation.  Could  not  the  plaintiff  have  satisfied  his  con- 
tract by  delivering  to  the  defendant  any  two  pockets  of  Thorpe's  hops 
which  were  equal  to  the  sample  ?]  It  is  submitted  he  could  not.  The 
plaintiff  at  the  time  of  the  bargain  informed  the  defendant  that  he  had 
some  pockets  of  Thorpe's  hops  at  Prid  &  Son's  warehouse,  of  which 
he  contracted  to  sell  him  two.  That  gave  the  plaintiff  authority  to 
set  aside  two  of  those  pockets  as  the  hops  contracted  for,  to  await  the 
purchaser's  convenience.  The  plaintifi"  accordingly  went  to  the  ware- 
house and  instructed  the  warehouseman  to  set  apart  two  pockets  to 
await  the  orders  of  the  purchaser.  Having  thus  made  his  election, 
and  communicated  it  to  the  defendant  by  the  letter  of  the  4th  of 
November,  the  appropriation  was  complete,  and  could  not  be  recalled. 
Blackburn  on  the  Contract  of  Sale,  p.  128,  citing  Heyward's  Case,'' 
Pragano  v.  Long,^  and  Atkinson  v.  Bell.^  If  the  two  pockets  were 
equal  to  sample,  —  and  there  was  no  suggestion  that  they  were  not,  — 
the  appropriation  was  made  with  the  assent  of  the  defendant;  for, 
when  the  invoice  was  sent  to  him  with  the  number  and  weight  of  each 
pocket,  and  an  intimation  that  they  were  lying  at  the  warehouse  to  his 
order,  he  did  not  repudiate  it.  [Brett,  J.  My  brother  Blackburn 
treats  the  subject  of  appropriation  at  p.  127.  There  is  no  pretence  for 
saying  there  was  any  previous  authority  here ;  and  there  was  no  subse- 
quent assent  to  the  appropriation,  for  the  defendant,  in  his  reply  to  the 
letter  inclosing  the  invoice,  repudiated  the  whole  transaction.]  The 
defendant's  request  that  the  plaintiff  would  keep  the  two  pockets  of 
Thorpe's  hops  until  he  should  want  them,  was  an  authority  to  the 
latter  to  make  the  appropriation.  [Keating,  J.  It  is  difficult  to  say 
that  the  right  of  selection  is  conceded  to  the  vendor,  whilst  the  corre- 
spondence of  the  bulk  with  the  sample  and  the  price  remain  to  be 
ascertained.]  The  price  per  cwt.  was  agreed  on;  and  the  weighing 
rule  is  inapplicable  to  a  sale  of  specific  packages. 

IDEATING,  J.  I  am  of  opinion  that  this  rule  should  be  dischargei 
The  action  is  brought  to  recover  the  price  of  two  pockets  of  hops  as 
sold  and  delivered  and  bargained  and  sold.  It  appears  that  the  parties 
met  in  October,  1867,  at  Weyhill  Pair,  and  that  it  was  orally  agreed 
between  them  that  the  defendant  should  purchase  of  the  plaintiff  two 
pockets  of  Carpenter's  Sussex  hops,  which  were  then  in  the  fair,  and 
had  been  inspected  by  the  defendant,  at  £9  per  cwt.,  and  also  two 
pockets  of  Thorpe's  hops,  of  which  a  sample  was  shown,  at  £7  lbs.  per 
cwt.  After  the  purchase  had  been  agreed  on,  the  defendant  was  in- 
formed that  the  latter  were  lying  in  a  warehouse  in  London,  and  he 
requested  that  they  might  be  left  there  until  he  sent  word  that  he  was 

1  2  Co.  Rep.  36.  M  B.  &  C.  219.  ^  s  B.  &  C.  277. 
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ready  to  receive  them.     On  the  4th  of  November  the  plaintiff  sent  an 
invoice  describing  the  numbers,  weight,  and  price  of  the  four  pockets, 
with  an  intimation  that  the  two  pockets  of  Thorpe's  were  lying  at  the 
warehouse  to  the  defendant's  orders.     The  plaintiff  had  three  pockets 
of  Thorpe's  hops  at  the  warehouse ;  and  he  had  in  the  mean  time  gone 
to  the  warehouse  and  directed  the  warehouse-keeper  to  put  certain 
marks  upon  two  of  them,  to  indicate  that  they  were  sold  and  were  to 
wait  the  orders  of  the  purchaser.     No  alteration,  however,  was  made 
in  the  books  of  the  warehouse-keeper ;  nor  was  any  intimation  of  this 
appropriation  of  the  two  pockets  given  to  the  defendant  until  the  4th 
of  November,  when  the  invoice  was  forwarded  to  him.    The  defendant 
declined  to  accept  the  two  pockets.     At  the  trial  various  objections 
were  urged.     It  was  said,  amongst  other  things,  that  there  was  no  con- 
tract as  to  the  two  pockets  of  Thorpe's  hops  to  bind  the  defendant 
within  §  17  of  the  Statute  of  Frauds ;  that  the  contracts  for  the  pur- 
chase of  the  two  pockets  of  Carpenter's  hops  and  for  the  two  pockets 
of  Thorpe's  were  distinct  contracts  ;  and  that,  consequently,  there  had 
been  no  delivery  or  part-payment  to  take  the  case  out  of  the  statute. 
My  brother  Brett  ruled  that  the  contract  was  entire,  and  the  objection 
founded  upon  the  Statute  of  Frauds  was  thus  got  rid  of.    Then  came 
the  question  whether  the  count  for  goods  sold  and  delivered  or  goods 
bargained  and  sold  could  be  maintained,  the  property  in  the  goods  not 
having  passed.     Upon  this  my  brother  Brett  nonsuited  the  plaintiff, 
but  gave  leave  to  move  to  enter  a  verdict  for  the  plaintiff  for  the  price 
of  the  two  pockets  in  dispute,  reserving  power  to  the  court  to  draw 
such  inferences  as  a  jury  might  draw.     The  question  before  us,  there- 
fore is,  whether,  upon  the  facts  proved,  we  can  see  that  the  property 
in  the  hops  passed  to  the  defendant  so  as  to  make  him  liable  in  this 
action.    The  general  rule  of  law  was  not  contested  on  the  part  of  the 
plaintiff,  that,  where  an  article  (not  specific)  is  sold,  but  something 
remains  to  be  done  by  the  vendor  before  it  is  despatched  to  the  vendee, 
no  property  passes  by  the  contract  of  sale.     It  was  contended  on  the 
part  of  the  defendant  that  much  remained  to  be  done  before  the  prop- 
erty could  pass,  —  that,  the  hops  having  been  sold  by  sample,  they 
would  require  to  be  inspected,  and  to  be  weighed,  in  order  to  ascertain 
the  price.     On  the  other  hand  it  was  urged  that,  though  that  may  be 
so  as  a  general  rule,  Aldridge  v.  Johnson  ^  and  other  cases  show  that, 
if  it  appears  from  the  contract  that  the  vendee  has  made  tRe  vendor 
his  agent  for  the  purpose  of  weighing  and  doing  all  the  other  acts 
necessary  to  be  done  to  pass  the  property,  the  property  in  the  goods 
will  pass  so  soon  as  those  acts  are  done.    It  is,  however,  observable 
that  in  Aldridge  v.  Johnson  the  bulk  of  the  bariey  had  been  inspected 
and  approved,  and  all  that  remained  to  be  done  was  to  sever  and 

1  7E.  &B.  885;  26  L.  J.  (Q.  B.)  296. 
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measure  the  portion  to  be  appropriated  to  the  vendee ;  and  that  the 
vendor  had  filled  a  number  of  sacks  which  had  been  sent  by  the 
vendee,  thereby  measuring  it.  The  barley  which  was  to  be  appro- 
priated to  the  fulfilment  of  the  contract  was  therefore  severed  from 
the  bulk  and  measured  with  the  assent  of  both  parties.  There  could 
be  no  doubt  that  the  property  in  the  barley  so  dealt  with  passed.  Mr. 
Lloyd  sought  to  bring  the  present  case  within  that  by  saying  that  a 
similar  extensive  authority  was  conferred  by  the  defendant  on  the 
plaintiiF  in  this  case.  I  cannot  draw  any  such  inference  from  the  facts 
proved  here :  on  the  contrary,  I  think  they  negative  it.  I  cannot  sup- 
pose that  the  defendant  meant  to  part  with  the  right  of  objecting  to 
the  correspondence  of  the  hops  with  the  sample,  or  of  insisting  on  the 
weight  being  ascertained,  before  the  property  passed.  It  is  true,  there 
was  an  intimation  to  the  warehouse-keeper  that  the  two  pockets  num- 
bered one  and  three  had  been  sold  to  the  defendant ;  but  no  transfer 
was  made  in  his  books,  and  he  still  held  them  at  the  charge  and  at  the 
risk  of  the  vendor.  I  think  it  is  impossible  for  the  court  to  draw  the 
inference  that  an  authority  such  as  was  given  in  Aldridge  v.  Johnson^ 
was  given  here ;  and  if  no  such  authority  was  given,  the  case  is  brought 
within  the  multitude  of  authorities  in  which  it  has  been  held  that, 
where  there  is  a  sale  of  unascertained  goods  with  reference  to  which 
something  remains  to  be  done  by  the  vendor  before  delivery  to  the 
vendee,  no  property  j)asses  imtil  that  has  been  done. 

Brett,  J.  At  the  trial  I  proposed  to  nonsuit  the  plaintiiF,  on  the 
ground  that  there  was  no  evidence  to  go  to  the  jury  in  support  of  the 
count  for  goods  bargained  and  sold.  It  was  not  then  suggested  that 
there  was  any  authority  from  the  defendant  to  the  plaintiiT  to  select 
the  two  iiockets  for  him.  If  it  had  been,  I  should  not  have  nonsuited 
the  plaintifi^,  but  would  have  left  that  question  to  the  jury.  The  ques- 
tion now  is,  not  M'hether  there  was  any  evidence  for  the  jury,  but 
whether  the  court  can  infer  from  the  facts  proved,  that  the  property 
in  the  two  pockets  of  Thorpe's  passed.  It  is  clear  that  no  property 
passed  by  the  contract  itself  The  contract  «'as  for  a  sale  by  sample 
of  unascertained  hops,  the  price  depending  on  the  weight.  Then 
comes  the  case  put  by  my  brother  Blackburn  in  the  passage  at  p.  127, 
to  which  I  referred  in  the  course  of  the  argument.  Here  there  was 
no  previous  authority  given  to  the  plaintiif  to  appropriate;  and,  if  not, 
what  evidence  was  there  to  show  that  the  appropriation  of  the  two 
pockets  in  Prid  &  Son's  warehouse  was  ever  assented  to  by  the  de- 
fendant ?  The  defendant's  assent  might  have  been  given  in  either  of 
two  ways,  —  by  himself,  or  by  an  authorized  agent.  By  himself,  after 
the  receipt  of  the  letter  containing  the  invoice ;  or  by  the  warehouse- 
keepers,  if  there  had  been  any  evidence  of  agency  or  authority  in  them 
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to  accept,  and  assent  by  them  to  hold  the  hops  for  him.  I  think  the 
defendant's  letter  refusing  to  accept  the  draft  was  strong,  if  not  con- 
clusive, to  show  that  there  had  been  no  such  assent  by  the  defendant. 
And,  as  to  Prid  &  Son,  the  evidence  fails  on  both  points.  They 
never  agreed  to  hold  the  two  pockets  on  behalf  of  the  purchaser ;  and, 
if  they  did,  there  is  no  evidence  of  any  authority  from  him  that  they 
might  do  so.  Mr.  Lloyd  has  strongly  put  forward  a  point  which  was 
not  made  at  the  trial,  viz.,  that  there  was  evidence  that,  by  agreement 
between  the  parties,  the  purchaser  gave  authority  to  the  seller  to  select 
the  two  pockets  for  him.  If  he  did  so,  he  gave  up  his  power  to  object 
to  the  weighing  and  to  the  goods  not  corresponding  with  the  sample ; 
for  he  could  not  give  such  authority  and  reserve  his  right  so  to  object; 
and  indeed  it  has  not  been  contended  that  he  gave  up  those  rights. 
That  seems  to  me  to  be  conclusive  to  show  that  the  defendant  never 
gave  the  plaintiff  authority  to  make  the  selection  so  as  to  bind  him. 
Under  the  circumstances,  therefore,  it  is  impossible  to  say  that  the 
property  passed ;  consequently  the  plaintiff  cannot  recover  as  for  goods 
bargained  and  sold.  Jiule  discharged. 


D.  MERRITT  v.  JOHNSON. 
Supreme  Court  of  New  York,  February  Teem,  1811. 

[Reported  in  7  Johnson,  473.] 

This  was  an  action  of  trover.  At  the  trial,  the  following  facts  were 
proved :  — 

On  the  24th  September,  1805,  Joseph  Travis  and  Ebenezer  Merritt 
entered  into  an  agreement  by  which  Travis,  who  is  a  shipwright,  in 
consideration  of  $1300,  agreed  to  build  a  sloop  for  him,  of  certain 
dimensions,  expressed  in  the  agreement.  Travis  engaged  to  furnish 
the  timber  requisite  to  complete  the  frame  of  the  vessel,  at  the  ship- 
yard. The  joiner's  work  was  to  be  done  at  the  expense  of  Ebenezer 
Merritt.  The  vessel  was  to  be  completed  and  launched  on  or  before 
4th  July,  1806.  Ebenezer  Merritt  engaged  to  pay  Travis  one-third  of 
the  sum  of  $1300  as  soon  as  one-third  of  the  work  was  done,  one-third 
of  the  same  sum  as  soon  as  two-thirds  of  the  work  were  done,  and  the 
other  third  of  the  said  sum  when  the  whole  of  the  work  was  completed, 
if  in  the  opinion  of  A.  and  B.  the  sloop  was  well  built,  &c. ;  and  if 
they  decided  she  was  well  built,  &c.,  then  Ebenezer  Merritt  was  to  pay 
a  further  sum  of  fifty  dollars,  otherwise  such  sum  was  not  to  be  paid ; 
and  Travis  was  to  pay  all  damages  arising  from  a  breach  of  his  agree- 
ment, &c. 
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In  pursuance  of  this  agreement,  Ebenezer  Merritt  furnished  various 
materials  for  tlie  vessel,  and  advanced  money  to  Travis  with  which  to 
purchase  other  materials.  On  the  1st  of  May,  1806,  Ebenezer  Merritt 
assigned  the  contract  with  Travis,  and  his  interest  in  the  vessel,  then 
unfinished,  to  the  plaintiff,  who  continued  to  furnish  materials,  and 
advance  money  to  Travis  on  the  contract,  until  about  one-third  of  the 
vessel  was  finished,  being  planked  up  to  the  wales,  and  the  whole  ex- 
penditure amounted  to  about  $1030 ;  Travis  having  furnished  such 
materials  as  he  was  bound  by  the  contract  to  supply  up  to  that  period. 
At  this  time  a  fieri  facias  was  issued  out  of  this  court  on  a  judgment 
against  Travis,  on  which  the  sheriff  seized  and  sold  the  vessel  in  her 
unfinished  state,  as  the  property  of  Travis.  The  plaintiff  named  in 
the  execution  purchased  the  vessel  at  the  sheriff's  sale,  and  afterwards 
sold  her  for  .i!200,  to  the  defendant  in  this  suit,  who  was  acquainted 
with  all  the  facts,  and  was  told  by  the  vendor  that  he  would  not  war- 
rant the  title,  unless  he  received  a  full  price,  which  the  defendant 
refused  to  pay. 

In  August,  1808,  the  plaintiff  made  a  formal  demand  of  the  vessel 
of  the  defendant  who  refused  to  deliver  her ;  but  afterwards  com- 
pleted and  sold  her.  At  the  time  of  the  sheriff's  sale  nothing  was  due 
from  the  plaintiff  to  Travis  on  the  contract.  The  vessel  was  built  upon 
ground  belonging  to  third  persons,  which  Travis  hired,  with  a  house 
and  the  privilege  of  building  vessels  on  the  ground,  at  the  rent  of 
thirty-five  dollars  per  annum. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  on  a  case  containing  the  above  facts,  and  which  was  submitted 
to  the  court  without  argument. 

Pee  Cueiam.  The  plaintiff  has  not  shown  a  right  of  property  in  the 
sloop  so  as  to  entitle  him  to  an  action  of  trover.  The  sloop  was  built 
by  Travis,  not  on  the  ground  of  the  plaintiff,  or  of  Ebenezer  Memtt, 
from  whom  he  purchased  his  present  right  of  action.  It  was  built  on 
ground  belonging  to  third  persons,  and  hired  by  Travis  for  this  pur- 
pose. The  principal  part  of  the  materials  for  the  sloop,  such  as  the 
timber  for  the  frame,  was  furnished  by  Travis,  and  the  sloop  was  one- 
third  finished  and  planked  up  to  the  wales,  when  she  was  seized  and 
sold  by  the  sheriff  as  the  property  of  Travis,  and  under  that  sale  the 
defendant  holds  the  possession.  The  plaintiff's  right  rested  entirely 
on  the  contract  with  Travis ;  and  the  sloop  did  not  become  his  prop- 
erty until  finished  and  delivered.  The  ground  on  which  the  frame  of 
the  sloop  stood,  did,  for  that  occasion,  belong  to  Travis,  and  as  he 
furnished  all  the  timber  for  the  fi-ame,  he  certainly  contributed  the 
principal  part  of  the  materials.  There  is  then  no  just  pretence  for  con- 
sidering the  property  of  the  unfinished  sloop  as  vested  in  Merritt. 
When  the  materials  of  another  are  united  to  materials  of  mine,  by  my 
labor,  or  by  the  labor  of  another,  and  mine  are  the  principal  materials, 
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and  thode  of  the  other  only  accessory,  I  acquu-e  the  right  of  property 
in  the  whole,  by  right  of  accession.  This  is  considered  as  a  general 
principle  in  the  acquisition  of  property.  It  is  so  laid  down  by  Brac- 
ton  {de  acqui.  rerum  dom.  c.  2,  §§  3,  4),  and  Pothier  illustrates  it  by  a 
variety  of  clear  and  apposite  examples.  Traite  du  Droit  de  Propriete, 
No.  169, 180.  Molloy  (b.  2,  c.  1,  §  7)  appUes  a  similar  principle  to 
the  very  case  of  building  a  vessel,  and  he  refers  to  the  Pandects,  Lib. 
6, 1,  61,  where  it  is  admitted  that  if  one  repairs  his  vessel  with  an- 
other's materials,  the  property  of  the  vessel  remains  in  him ;  but  if  he 
builds  a  vessel  from  the  foundation,  with  the  materials  of  another,  the 
vessel  belongs  to  the  owner  of  the  materials.  Gothofredus,  in  his  notes 
upon  this  passage,  says  that  if  one  builds  a  ship  with  his  own  and 
another's  materials,  the  ship  is  his  property,  unless  the  keel  was  fur- 
nished by  the  other,  and  then  the  property  would  follow  the  keel, 
which  he  considers  instar  soli  et  fundi.  But  without  pursuing  these 
distinctions  further,  it  is  sufficient  to  observe  that  upon  the  principles 
acknowledged  by  all  the  writers,  the  property  of  the  vessel  in  question 
was  in  Travis  when  she  was  sold  under  the  execution  against  him,  and 
judgment  must  accordingly  be  rendered  for  the  defendant. 

Judgment  for  the  defendant. 


JOHNSON  V.   HUNT. 
Supreme  Court  op  New  York,  January  Term,  1834. 

\B.epoHed  in  11  Wendett,  135.] 

This  was  an  action  of  replevin,  tried  at  the  Albany  circuit  in 
September,  1831,  before  the  Hon.  James  Yanderpoel,  one  of  the  circuit 
judges. 

On  the  21st  August,  1829,  a  contract  was  entered  into  by  which 
the  defendant  agreed  to  build  a  house  for  the  plaintiff,  finding  the  ma- 
terials for  the  wood-work,  and  doing  the  work,  and  engaging  to  complete 
the  job  by  the  1st  May,  1830.  The  plaintiff  on  his  part  engaged  to 
pay  for  the  same  $1525,  in  manner  following  :  when  timber  should  be 
delivered  on  the  ground  for  framing,  $100  ;  when  the  frame  should  be 
raised,  1200 ;  on  the  first  of  December,  $150 ;  the  like  sum  on  the  first 
day  of  each  of  the  four  succeeding  months,  "provided  the  work  shall 
advance  according  to  the  payments  made ; "  making  $1050  to  be  paid  by 
the  first  day  of  April,  and  the  remainder,  viz.,  $475,  when  the  house 
should  be  finished.  After  the  house  was  enclosed,  the  defendant  worked 
plank  belonging  to  him  into  eight  columnsforpiazzas,one-half  of  which 
VOL.  I.  67 
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were  intended  for  the  house  building  for  the  plaintiff,  and  the  other  half 
for  a  house  which  the  defendant  was  then  building  for  a  Mr.  Earl. 
These  columns  were  worked  in  the  house  building  for  the  plaintiff,  and 
to  make  room  for  the  masons  to  do  their  work,  the  columns  were  re- 
moved to  the  store  of  a  Mr.  Burrows.  The  defendant  also  procured 
and  deposited  in  the  same  store  four  carved  capitals  and  three  bases  for 
the  columns,  and  six  carved  window  and  door  caps.  After  a  barn  was 
enclosed,  which  the  defendant  was  building  for  the  plaintiff  on  the  same 
lot  on  which  the  house  was  erected,  the  columns  and  other  materials 
were  removed  thereto,  and  subsequently  four  of  the  columns  were 
taken  therefrom  and  used  in  the  erection  of  Earl's  house.  The  other 
columns  and  the  car\'ed  work  remained  in  the  barn  until  June  or  July, 
1830,  when  the  defendant  broke  open  the  barn  and  took  and  carried 
them  away.  For  this  property  the  action  was  brought.  The  pjlaintiff 
proved  payments  made  by  him  to  the  defendant,  to  the  amount  of 
$1700,  and  that  the  defendant,  about  two  weeks  previous  to  taking  the 
property  from  the  barn,  abandoned  the  job  he  had  undertaken,  saying 
he  would  not  work  any  more  at  it,  unles.s  the  jilaintiff  would  pay  him 
more  money.  It  was  proved  on  the  jjart  of  the  defendant,  in  pursuance 
of  a  notice  attached  to  his  plea,  that  on  the  5th  May,  1830,  while  the 
property  in  question  remained  in  the  store  of  Burrows,  it  was  levied 
upon  by  a  deputy  of  the  sheriff  of  Albany,  by  virtue  of  an  execution 
against  the  defendant  for  the  sum  of  ij?556»who  left  the  same  in  the 
possession  of  the  defendant.  The  value  of  the  property  was  testified 
to.  The  judge  ruled  that  the  plank  from  which  the  columns  were 
worked,  though  purchased  by  the  defendant,  became  the  property  of 
the  ]>laintiff  when  the  same  were  delivered  upon  the  plaintiff's  lot;  and 
though  the  lumber  used  in  preparing  the  columns  in  question  had  not 
been  sejiarated  from  that  used  in  preparing  the  columns  for  Earl's  house 
at  the  time  of  the  levy,  yet  that  it  was  subsequently  separated,  and  that 
it  was  reasonable  to  presume  that  the  defendant  intended  it  for  the 
house  of  the  plaintiff;  and  as  to  the  carvoiJl  work,  that,  though  it  had 
not  been  delivered  ujjon  the  premises  of  the  plaintiff  at  the  time  of  the 
levy,  still  it  had  been  procured  for  the  plaintiff's  house,  and  immediately 
upon  its  being  so- procured,  and  before  a  delivery  upon  the  premises 
of  the  filaintiff,  it  became  the  property  of  the  plaintiff.  To  which  de- 
cision the  defendant  excepted.  The  jury,  under  the  charge  of  the 
judge,  found  a  verdict  for  the  plaintiff,  which  the  defendant  now  moved 
to  set  aside. 

J.  Paine,  for  the  defendant.  The  ownership  of  the  property  claimed 
in  this  suit  was  either  in  the  defendant  or  in  the  sheriff  of  Albany,  and 
of  course  the  plaintiff  ought  not  to  have  recovered.  Until  worked  into 
the  house  and  become  part  of  the  realty,  it  was  not  the  property  of  the 
plaintiff.  Had  it  been  destroyed  in  the  store  of  Burrows,  or  while  in 
the  barn,  the  loss  would  have  fallen  upon  the  defendant,  and  not  upon 
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the  plaintiff.     He  cited  1  Taunt.  318,  7  Johns.  R.  473,  15  id.  349,  7 
Wendell,  406. 

M.  T.  Reynolds,  for  plaintiff.  The  cases  cited  on  the  other  Bide 
relate  exclusively  to  personal  property.  Here  the  property  was  con- 
nected with  the  realty.  The  payments  were  to  be  made  as  the  work 
progressed,  and  the  moment  materials  appropriated  to  the  building 
were  brought  upon  the  ground,  the  right  of  ownership  attached  in  the 
plaintiff  as  effectually  as  when  subsequently  affixed  to  the  building,  as 
the  procuring  of  the  materials  and  the  working  of  them  up  for  the  finish- 
ing of  the  building  are  fairly  to  be  presumed  as  the  inducements  to  the 
advances  made  by  the  plaintiff. 

By  the  court.  Savage,  C.  J.  By  the  contract,  the  defendant  was  to 
procure  the  materials  and  build  the  house  for  the  plaintiff.  The  mate- 
rials were  purchased  by  the  defendant,  were  his  own,  and  at  his  risk. 
The  fact  that  such  materials  were  intended  for  the  plaintiff's  house  did 
not  change  the  property.  Had  the  defendant  acted  as  the  plaintiff's 
agent  in  purchasing  the  materials,  then  indeed  the  property  would  have 
been  the  plaintiff's.  The  contract,  however,  does  not  give  counte- 
nance to  any  such  idea,  nor  was  such  a  construction  contended  for. 
The  judge  at  the  circuit  held  that  the  property  was  vested  in  the  plain- 
tiff by  the  act  of  the  defendant  in  purchasing  it,  intending  to  work  it 
into  the  plaintiff's  house.  In  this  the  judge  certainly  erred.  When 
the  defendant  purchased  the  property,  it  became  his  own  ;  he  might  sell 
it  again,  and  purchase  other  materials  to  use  in  the  plaintiff's  house; 
and  if  he  procured  such  as  the  contract  required,  the  plaintiff  could  not 
complain.  Suppose  he  had  purchased  plank  which  were  rotten  and 
totally  unfit  for  the  use,  but  still  intending  them  for  the  plaintiff's 
house,  the  plaintiff  would  not  be  bound  to  receive  them.  Or  suppose 
the  plank  were  purchased  in  Troy  or  Albany,  or  at  the  mill  where 
manufactured,  and  before  they  were  removed  a  fire  had  destroyed  them, 
would  the  plaintiff  say  the  loss  was  his  ?  If  the  property  was  ever  in 
the  defendant,  when  was  it  changed?  As  personal  property,  clearly  it 
did  not  pass  until  delivery,  and  there  is  no  evidence  in  the  case  of  a 
delivery  by  the  defendant,  or  the  receipt  of  it  by  the  plaintiff.  It  was 
not  intended  by  the  contract  that  it  should  pass  as  personal  property ; 
it  was  to  become  the  property  of  the  plaintiff  when  it  was  worked  into 
his  house,  and  not  before.  The  mere  act  of  bringing  the  plank  upon 
the  plaintiff's  lot,  for  the  purpose  of  working  it  into  columns,  did  not 
change  the  property;  nor  did  the  act  of  working  the  plank  into  pieces 
to  put  up  have  that  effect,  for  we  see  the  same  defendant,  at  the  same 
time  and  place,  working  up  other  plank  of  the  same  lot  into  materials 
for  columns  for  Earl's  house.  If  the  act  of  working  the  plank  m  the 
plaintiff's  house  made  them  his  property,  then  he  owned  the  whole; 
but  that  is  not  pretended.  If  the  working  them  with  intent  to  put 
them  up  in  the  plaintiff's  house  made  them  his,  then  the  mtent  changed 
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the  property,  without  any  act  by  either  of  the  contracting  parties.  That 
would  be  a  very  unsafe  rule  of  property.  The  property  of  one  man  does 
not  become  the  property  of  another,  unless  by  some  act  indicating  a 
delivery  by  one  and  an  acceptance  by  the  other.  Had  the  property  in 
question  been  burned  when  in  Burrow's  store,  and  had  the  defendant 
been  perfectly  solvent,  I  presume  the  plaintiff  would  not  have  consid- 
ered the  loss  his  own ;  surely  the  law  would  not  so  have  adjudged  it. 
Where  any  thing  remains  to  be  done  by  the  vendor  before  the  article 
is  to  be  delivered,  the  right  of  property  does  not  pass.  7  Wendell,  406, 
and  cases  there  cited.  Here  the  columns  were  to  be  put  together 
and  erected  before  they  became  the  plaintiff's.  In  the  case  of 
Mucklow  V.  Mangles,  1  Taunt.  319,  a  boat-builder  contracted  to  build 
a  barge  for  one  Pocock,  and  received  payment  in  advance.  He 
finished  the  barge  and  painted  Pocock's  name  on  the  stern;  but 
before  delivery  it  was  levied  on  by  the  sheriff,  under  an  execution 
against  the  boat-builder.  It  was  held  that  the  property  bad  not 
passed  to  Pocock.  Heath,  J.,  says  it  comes  within  the  cases  which 
have  been  held  to  be  executory.  He  adds,  "  A  tradesman  often  finishes 
goods  which  he  is  making  in  pursuance  of  an  order  given  by  one  per- 
son, and  sells  them  to  another ;  yet  the  person  giving  the  order  could 
not  bring  trover."  The  case  of  Merritt  v.  Johnson,  7  Johns.  R.  473, 
was  a  stronger  case  than  Mucklow  v.  Mangles.  One  Travis  agreed  to 
build  a  sloop  for  E.  Merritt,  and  to  furnish  the  timber  for  the  same. 
Travis  partly  finished  the  sloop,  furnishing  the  greater  part  of  the 
materials ;  but  D.  Merritt,  the  plaintiff,  to  whom  the  contract  was  as- 
signed by  E.  Merritt,  also  furnished  part  of  the  materials  and  advanced 
money  to  Travis  on  the  contract.  When  the  vessel  was  about  one-third 
finished,  it  was  levied  on  under  an  execution  against  Travis.  The 
plaintiff  brought  an  action  of  trover  for  the  vessel,  but  the  court  said 
that  his  right  of  action  rested  on  the  contract  with  Travis,  and  that  the 
sloop  did  not  become  his  until  finished  and  delivered.  The  court  take 
notice  of  the  fact  that  the  sloop  Avas  built  upon  ground  hired  by  Travis; 
but  had  the  fact  been  different,  I  do  not  see  how  the  result  would  have 
been  varied  under  the  contract  in  that  case,  by  which  Merritt  was  to 
pay  as  the  work  progressed,  leaving  one-third  to  be  paid  when  the 
whole  of  the  work  was  finished.  In  this  case  there  could  not  be  a 
formal  delivery  of  the  house  after  it  was  finished ;  the  house,  standing 
on  the  plaintiff's  groxmd,  became  his  as  fast  as  the  parts  added  to  it 
became  attached,  so  as  to  become  part  of  the  freehold ;  but  with  that 
difference,  the  case  of  the  sloop  is  not  distinguishable  in  principle. 
The  slooj)  was  personal  property,  and  therefore  the  property  was  not 
changed  until  delivery.  The  house  in  question  was  real  projaerty,  but 
the  materials  of  which  it  was  composed  were  personal  property,  and 
did  not  pass  to  the  plaintiff  until  delivery,  or  until  they  became  aftixed 
to  the  ireehold ;  at  the  time  of  the  levy,  they  were  the  property  of 
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Hunt,  the  defendant.     The  plaintiff  therefore  had  no  title,  and  could 
not  recover  upon  the  evidence  before  the  court. 

New  trial  granted;  costs  to  abide  the  event. 


BEMENT  V.  SMITH. 
Supreme  Court  of  New  York,  July  Term,  1836. 

[JReported  in  15  Wendell,  493.] 

This  was  an  action  of  assumpsit,  tried  at  the  Seneca  circuit  in 
November,  1834,  before  the  Hon.  Daniel  Moseley,  one  of  the  circuit 
judges. 

In  March,  1834,  the  defendant  employed  the  plaintiff,  a  carriage 
maker,  to  build  a  sulky  for  him,  to  be  worth  ten  dollars  more  than  a 
sulky  made  for  a  Mr.  Putnam ;  for  which  he  promised  to  pay  180, 
part  in  a  note  against  one  Joseph  Bement,  a  brother  of  the  plaintiff, 
for  the  sum  of  ten  or  eleven  dollars,  and  the  residue  in  his  own  note, 
at  six  or  twelve  months,  or  in  the  notes  of  other  persons  as  good  as  his 
own.  In  June,  1834,  the  plaintiff  took  the  sulky  to  the  residence  of 
the  defendant,  and  told  him  that  he  delivered  it  to  him,  and  demanded 
payment,  in  pursuance  of  the  terms  of  the  contract.  The  defendant 
denied  having  agreed  to  receive  the  carriage.  Whereupon  the  plaintiff 
told  him  he  would  leave  it  with  a  Mr.  De  Wolf,  residing  in  the  neigh- 
borhood ;  which  he  accordingly  did,  and  in  July,  1834,  commenced  this 
suit.  It  was  proved  that  the  value  of  the  sulky  was  180,  and  that  it 
was  worth  |10  more  than  Putnam's.  The  declaration  contained  three 
special  counts,  substantially  alike,  setting  forth  the  contract,  alleging 
perfonnance  on  the  part  of  the  plaintiff,  by  a  delivery  of  the  sulky, 
and  stating  a  refusal  to  perform,  on  the  part  of  the  defendant.  The 
declai-ation  also  contained  a  general  count,  for  work  and  labor,  and 
goods  sold.  The  judge,  after  denying  a  motion  for  a  nonsuit,  made  on 
the  assumed  grounds  of  variance  between  the  declaration  and  proof, 
charged  the  jury  that  the  tender  of  the  carriage  was  substantially  a 
fulfilment  of  the  contract  on  the  part  of  the  plaintiff,  and  that  he  was 
entitled  to  sustain  his  action  for  the  price  agreed  upon  between  the 
parties.  The  defendant's  counsel  requested  the  judge  to  charge  the 
jury  that  the  measure  of  damages  was  not  the  value  of  the  sulky,  but 
only  the  expense  of  taking  it  to  the  residence  of  the  defendant,  delay, 
loss  of  sale,  &c.  The  judge  declined  so  to  charge,  and  reiterated  the 
instruction  that  the  value  of  the  article  was  the  measure  of  damages. 
The  jury  found  for  the  plaintiff,  with  $83.26  damages.     The  defendant 
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niOTed  for  a  new  trial.  The  cause  was  submitted  on  written  argu- 
ments. 

W.  B.  Smith,  for  the  defendant,  insisted  that  the  plaintiff  ought  to 
have  been  nonsuited,  he  having,  in  each  of  his  special  counts,  alleged  a 
delivery  of  the  carriage,  and  the  proof  showing  a  mere  tender  and 
refusal  to  accept.  It  cannot  be  held  that  there  has  been  a  delivery, 
unless  some  act  be  shown  on  the  part  of  the  purchaser,  recognizing  the 
property  as  his,  after  it  has  existence.  The  plaintiff  should  have  de- 
clared as  for  goods  bargained  and  sold,  framing  his  declaration  specially 
on  the  contract,  for  not  accepting  or  refusing  to  complete  the  bargain. 
7  T.  R,  07 ;  Peake's  N.  P.  41 ;  Chitty  on  Contracts,  1-24 ;  4  Co.  93 ; 
4  Esp.  N.  P.  251.  A  delivery  cannot  be  presumed,  when  the  presump- 
tion is  rebutted  by  positive  proof.  '2  Kent's  Comm.  396.  The  plain- 
tiff could  not  recover  under  the  common  count,  the  term  of  credit  not 
having  expired.  1  Chitty's  PI.  380.  The  judge  erred  in  his  instruc- 
tions to  the  jury,  as  to  the  rule  of  damages.  Here  was  not  a  complete 
bargain  and  sale.  The  property  did  not  pass  at  the  time  of  the  con- 
tract, nor  at  the  time  of  tender,  as  the  defendant  refused  to  accept. 
There  was  no  change  of  property,  and  the  jjlaintiff  was  therefore  enti- 
tled to  recover  only  damages  for  the  breach  of  the  contract,  and  not 
the  value  of  the  carriage.  2  Kent's  Comm.  364;  1  Chitty's  PL  170; 
10  Petersdorff's  Abr.  244;  15  id.  194;  Saund.  on  PL  &  Ev.  874; 
'S  Comyn  on  Cont.  227. 

0.  II.  Piatt  and  J.  F.  Sttwens,  for  plaintiff. 

By  the  court,  Savage,  C.  J.  The  defendant  presents  no  defence 
upon  the  merits.  His  defence  is  entirely  technical,  and  raises  two 
questions :  1.  "Whether  the  tender  of  the  sulky  was  equivalent  to  a 
delivery,  and  sustained  the  averment  in  the  declaration  that  the  sulky 
was  delivered ;  and  2.  Whether  the  rule  of  damages  should  be  the 
value  of  the  sulky,  or  the  particular  damages  to  be  proved,  resulting 
from  the  breach  of  the  contract.  There  is  no  question  raised  here 
upon  the  Statute  of  Frauds.  The  contract  is  therefore  admitted  to  be 
a  valid  one  ;  and  relating  to  something  not  in  solido  at  the  time  of  the 
contract,  there  is  no  question  of  its  validity. 

The  plaintiff  agreed  to  make  and  deliver  the  article  in  question  at  a 
particular  time  and  place,  and  the  defendant  agreed  to  pay  for  it,  on 
deliver)',  in  a  particular  manner.  The  plaintiff  made,  and,  as  far  as 
was  in  his  power,  delivered  the  sulky.  He  offered.it  to  the  defendant 
at  the  place  and  within  the  time  agreed  upon.  It  was  not  the  plaintiff's 
fault  that  the  delivery  was  not  complete,  that  was  the  fault  of  the 
defendant.  There  are  many  cases  in  which  an  offer  to  perform  an 
executory  contract  is  tantamount  to  a  performance.  This,  I  apprehend, 
is  one  of  them.  The  case  of  Towers  v.  Osborne,  Strange,  506,  was  like 
this.  The  question  here  presented  was  not  raised,  but  the  defendant 
there  sought  to  screen  himself  under  the  Statute  of  Frauds.    The 
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defendant  bespoke  a  chariot,  and  when  it  was  made,  refused  to  take  it; 
so  far  the  cases  are  parallel.  In  an  action  for  the  value,  it  was  objected 
that  the  contract  was  not  binding,  there  being  no  note  in  writing,  nor 
earnest,  nor  delivery.  The  objection  was  overruled.  In  that  case  the 
action  was  brought  for  the  value,  not  for  damages  for  the  breach  of 
contract.  This  case  is  like  it  in  that  particular;  this  action  is  brought 
for  the  value,  that  is,  for  the  price  agreed  on ;  and  it  is  shown  that  the 
sulky  was  of  that  value.  The  case  of  Crookshank  v.  Burrell,  18 
Johns.  R.  58,  was  an  action  in  which  the  plaintiff  declared  against  the 
defendant  on  a  contract  whereby  the  plaintiff  was  to  make  the  wood- 
work of  a  wagon,  for  which  the  defendant  was  to  pay  in  lambs.  The 
defendant  was  to  come  for  the  wagon.  The  question  was  upon  the 
Statute  of  Frauds.  Spencer,  C.  J.,  states  what  had  been  held  in  some 
of  the  Enghsh  cases,  4  Burr.  2101,  and  7  T.  R.  14,  that  a  distinction 
existed  between  a  contract  to  sell  goods  then  in  existence,  and  an 
agreement  for  a  thing  not  yet  made.  The  latter  is  not  a  contract  for 
the  sale  and  jjurcbase  of  goods,  but  a  contract  for  work  and  labor 
merely.  The  case  of  Crookshank  v.  Burrell  is  much  like  this,  with  this 
exception :  there  the  purchaser  was  to  send  for  the  wagon ;  here  the 
manufacturer  was  to  take  it  to  him.  There  it  was  held  that  the  manu- 
facturer was  entitled  to  recover,  on  proving  that  he  had  made  the 
wagon  according  to  the  contract :  here  it  is  proved  that  the  sulky  was 
made,  and  taken  to  the  place  of  delivery  according  to  contract.  The 
merits  of  the  two  cases  are  the  same.  It  seems  to  be  conceded  that  an 
averment  of  a  tender  of  the  sulky  by  the  plaintiff,  and  a  refusal  of  the 
defendant  to  receive  it,  would  have  been  sufficient ;  and  if  so,  it  seems 
rather  technical  to  turn  the  plaintiff  out  of  court,  when  he  has  proved 
all  that  would  have  been  required  of  him  to  sustain  his  action.  The 
plaintiff,  in  his  special  counts,  does  not  declare  for  the  sale  and  deUv- 
ery,  but  upon  the  special  contract ;  and  herein  this  case  is  distinguish- 
able from  several  cases  cited  on  the  part  of  the  defendant,  and  shows 
that  it  was  not  necessary  to  have  declared  for  goods  bargained  and 
sold.  It  seems  to  me,  therefore,  that  the  judge  was  right  in  refusing 
the  nonsuit,  and  in  holding  that  the  evidence  showed  substantially  a 
fulfilment  of  the  contract.  The  variance  as  to  the  amount  of  JosejDh 
Bement's  note,  I  think,  is  immaterial;  but  if  otherwise,  it  may  be 
amended.  The  alleged  variance  as  to  the  price  of  the  sulky  is  not 
sustained  by  the  facts  of  the  case. 

The  only  remaining  question,  therefore,  is  as  to  the  damages  which 
the  plaintiff  was  entitled  to  recover.  It  is  true  that  the  plaintiff  does 
not  recover  directly  as  for  goods  sold ;  but  in  the  case  of  Towers  v. 
Osborne  the  plaintiff  recovered  the  value  of  the  chariot,  and  in  Crook- 
shank V.  Burrell  the  recovery  was  for  the  value  of  the  wagon.  The 
amount  of  damages  which  ought  to  be  recovered  was  not  the  question 
before  the  court  in  either  of  those  cases;  but  if  the  value  of  the  article 
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was'not  the  true  measure,  we  may  infer  that  the  point  would  have  been 
raised.     Upon  principle,  I  may  ask,  what  should  be  the  rule?     A  me- 
chanic makes  an  article  to  order,  and  the  customer  refuses  to  receive  it : 
is  it  not  right  and  just  that  the  mechanic  should  be  paid  the  price 
agreed  upon,  and  the  customer  left  to  dispose  of  the  article  as  he  may? 
A  contrary  rule  might  be  found  a  great  embarrassment  to  trade.     The 
mechanic  or  merchant,  upon  a  valid  contract  of  sale,  may,  after  refusal 
to  receive,  sell  the  article  to  another,  and  sue  for  the  difference  between 
the  contract  price  and  the  actual  sale.    Sands  and  Crump  v.  Taylor  and 
Lovett,  5  Johns.  R.  395,  410, 411 ;  1  Salkeld,  113  ;  6  Modern,  162.    In  the 
first  of  these  cases,  the  plaintiffs  sold  the  defendants  a  cargo  of  wheat. 
The  defendants  received  part,  but  refused  to  receive  the  remainder. 
The  plaintiffs  tendered  the  remainder,  and  gave  notice  that  unless  it 
was  received  and  paid  for,  it  would  be  sold  at  auction,  and  the  defend- 
ants held  responsible  for  any  deficiency  in  the  amount  of  sales.    It  was 
held,  upon  this  part  of  the  case,  that  the  subsequent  sale  of  the  residue 
was  not  a  waiver  of  the  contract,  the  vendor  being  at  liberty  to  dispose 
of  it  bond  fide,  in  consequence  of  the  refusal  of  the  purchaser  to  accept 
the  Avheat.    This  case  shows  that  where  there  has  been  a  valid  contract 
of  sale,  the  vendor  is  entitled  to  the  full  price,  whether  the  vendee 
receive  the  goods  or  not.     I  cannot  see  why  the  same  principle  is  not 
applicaljle  in  this  case.    Here  was  a  valid  contract  to  make  and  deliver 
the  sulky.     The  plaintiff  performed  the  contract  on  his  part.     The 
defendant  refused  to  receive  the  sulky.     The  plaintiff  might,  upon 
notice,  have  sold  the  sulky  at  auction,  and  if  it  sold  for  less  than  S80, 
the  defendant  must  have  paid  the  balance.     The  reason  given  by  Kent, 
C.  J.,  5  Johns.  R.  411,  is,  that  it  would  be  unreasonable  to  oblige  him 
to  let  the  article  perish  on  his  hands,  and  run  the  risk  of  the  insolvency 
of  the  buyer.     But  if  after  tender  or  notice,  whichever  may  be  neces- 
sary, the  vendor  chooses  to  run  that  risk  and  permit  the  article  to 
perish,  or,  as  in  this  case,  if  he  deposit  it  with  a  third  person  for  the 
use  of  the  vendee,  he  certainly  must  have  a  right  to  do  so,  and  prose- 
cute for  the  whole  pi-ice.    Suppose  a  tailor  makes  a  garment,  or  a  shoe- 
maker a  pair  of  shoes,  to  order,  and  performs  his  part  of  the  contract, 
is  he  not  entitled  to  the  price  of  the  article  furnished  ?     I  think  he  is, 
and  that  the  plaintiff  in  this  case  was  entitled  to  his  verdict. 

The  question  upon  the  action  being  prematurely  brought  before  the 
expiration  of  the  credit  which  was  to  have  been  given,  cannot  properly 
arise  in  this  case,  as  the  plaintiff  recovers  upon  the  special  contract,  and 
not  upon  a  count  for  goods  sold  and  delivered. 

JVew  trial  denied. 
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DOWNER  V.  THOMPSON. 
Supreme  Court  op  New  York,  October  Term,  1841. 

[Reported  in  2  Hill,  137.] 

Assumpsit,  tried  at  the  Oneida  circuit  on  the  8th  of  October,  1840, 
before  Gridley,  C.  J.  The  declaration  contained  counts  for  goods 
bargained  and  sold,  and  also  for  goods  sold  and  delivered.  The  facts 
appearing  on  the  trial  were  as  follows :  — 

The  defendant,  who  resided  at  Hastings,  Westchester  county,  on  the 
21st  of  August,  1838,  addressed  an  order  to  the  plaintiff,  who  resided 
at  Chittenango,  Madison  county,  for  250  barrels  of  cement,  to  be  for- 
warded as  soon  as  practicable.  On  the  4th  of  September  following, 
the  plaintiff  shipped  on  board  a  canal  boat  260  barrels,  which  arrived 
at  Hastings  on  the  17th  of  the  same  month,  and  were  oifei-ed  to  the 
defendant.  He  objected,  among  other  things,  that  there  were  more 
barrels  than  he  had  ordered,  and  finally  refused  to  receive  any  of  the 
cement.  The  boatmen  having  it  in  charge  proceeded  to  New  York, 
and  there  stored  it. 

The  defendant's  counsel  insisted  at  the  trial  that  the  evidence  did 
not  sustain  either  the  count  for  goods  bargained  and  sold,  or  that  for 
goods  sold  and  delivered.  He  therefore  moved  for  a  nonsuit,  which 
was  granted,  and  the  plaintiff  excepted.  The  latter  now  moved  for 
a  new  trial  on  a  bill  of  excej^tions. 

W.  McCall  and  S.  Seardsley,  for  plaintiff. 

C.  P.  Kirkland  and  J.  A.  Spencer,  for  defendant. 

By  the  court,  Cowen,  J.  The  difficulty  of  the  plaintiff  lies  in  his 
not  having  numerically  complied  with  the  order,  which  was  for  250, 
not  260  barrels.  Had  he  shipped  the  250  barrels,  no  doubt  the  prop- 
erty would  have  passed,  and  the  count  for  goods  sold  and  delivered 
been  well  sustained ;  because  a  delivery  to  the  carrier  for  the  account 
and  risk  of  the  consignee,  is  in  law  a  delivery  to  the  latter.  Coxe  v. 
Harden,  4  East,  211.  But  neither  count  was  satisfied  by  the  shipment 
or  offer  of  the  250  barrels  from  among  a  larger  number,  the  true 
amount  being  neither  counted  nor  weighed  out.  The  property  yet 
remained  to  be  specified  before  the  defendant  could  know  what  to  call 
his  own;  and  it  is  entirely  settled,  that  where  any  act  yet  remains  to 
be  done  by  the  vendor,  such  as  weighing,  measuring,  or  counting  out 
of  a  common  parcel,  no  property  passes.  Short  of  this  there  is  no 
sale,  much  less  a  delivery.  Long  on  Sales,  267  et  seq.,  ed.  of  1839. 
The  exception  at  page  274,  mentioned  by  the  plaintiff's  counsel,  of  a 
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certain  number  of  dollars  sent  in  a  barrel  among  others  not  intended 
for  the  consignee,  is  a  different  case.  It  went  on  the  gi-ound  that  the 
dollars  were  all  of  the  same  value,  which  cannot  be  predicated  of  the 
barrels  in  question.  Beside,  there  is  perhaps  some  difficulty  in  sustain- 
ing the  exception  without  running  foul  of  a  strong  current  of  cases. 

We  think  no  action  will  lie,  unless  it  be  a  special  assumpsit  for  not 
accepting  the  cement.  iVew)  trial  denied. 


ANDREWS   AND   Others   v.  DURANT   and   Othees. 
New  York  Court  of  Appeals,  June  Term,  1854. 

[Reported  in  1  Kernan,  35.] 

Appeal  from  a  judgment  of  the  general  term  of  the  Supreme  Court 
held  in  Albany  county.  The  plaintiffs  brought  an  action  in  the  nature 
of  trover  for  a  barge  in  an  unfinished  state,  which  they  alleged  the 
defendants  had  converted  to  their  own  use.  The  defendants  denied 
the  allegations  in  the  complaint,  and  set  up  title  to  the  barge  in  them- 
selves. The  cause  was  tried  before  the  Hon.  M.  Watson,  a  justice  of 
the  Supreme  Court,  in  April,  1850,  without  a  jury.  The  following 
facts  appeared  on  the  trial.  On  the  24th  April,  1849,  the  defendants 
entered  into  a  contract,  in  writing,  with  William  H.  Bridger  &  Co., 
ship-builders,  by  ^\•hich  the  latter  agreed  "  to  build  "  for  the  defendants, 
for  the  sum  of  ."SiJOOO,  a  liarge  of  certain  dimensions  and  with  a  certain 
size  and  description  of  timbers,  cfcc,  which  were  jjarticularly  specified, 
excejDt  the  rail,  Avhich  was  to  be  "  according  to  direction  of  sujserin- 
tendent."  The  further  jjrovisions  of  the  contract  were  as  follows: 
"  All  the  materials  to  be  furnished  by  the  builder,  and  all  to  be  of  the 
first  quality,  and  the  work  subject  to  the  superintendent,  who  shall 
have  the  privilege  of  rejecting  any  timber  he  may  think  is  not  suitable, 
and  object  to  any  work  not  done  in  a  workmanlike  manner.  The 
model  of  the  boat  to  be  made  like  barge  I.  L.  Brown.  The  boat  to  be 
furnished  complete,  and  ready  for  the  ship-chandler  according  to  the 
above  specification  on  the  first  day  of  August  next,  and  delivered  to 
Durant,  Lathrop,  &  Co.,  the  defendants,  at  Kingston.  In  case  the 
barge  is  not  coTnplete  by  the  time  specified  above,  or  within  ten  days 
of  that  time,  W.  II.  Bridger  &  Co.  agree  to  forfeit  two  hundred  and 
fifty  dollars  for  every  week's  delay.  Payment :  The  said  five  thousand 
dollars  to  be  paid  as  follows ;  ^'iz.,  one  thousand  dollars  when  keel  is 
laid,  one  thousand  dollars  when  frame  is  up,  one  thousand  dollars 
when  planked  and  calked,  and  two  thousand  dollars  when  completed 
and  delivered." 
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Bridger  &  Co.  proceeded  in  the  construction  of  the  barge  until  the 
4th  day  of  August,  1849,  when,  having  stopped  payment,  they  assigned 
the  unfinished  vessel  vrith  their  other  property,  to  the  plaintiffs  as  trus- 
tees for  the  benefit  of  their  creditors,  according  to  certain  classes  of 
preference.  The  barge  had  been  so  far  advanced  in  its  construction  as 
to  be  planked,  and  the  defendants  had  paid  the  builders  13000  accord- 
ing to  the  contract,  that  is  to  say,  $1000  at  each  of  the  three  separate 
stages  of  the  work  first  referred  to  in  the  contract,  when  the  builders 
failed.  The  defendants,  having  obtained  possession  of  the  barge,  pro- 
posed to  the  plaintiffs  to  finish  it,  and  offered  in  that  event  to  pay  them 
the  balance  of  the  contract  price,  but  this  was  declined ;  and  the  plain- 
tiffs demanded  the  barge  of  the  defendants,  who  would  not  give  it  up. 
The  defendants  then  procured  it  to  be  completed  on  their  own  account, 
at  an  expense  of  $700.  The  person  who  acted  as  superintendent  in 
the  building  of  the  barge  was  sworn,  and  testified  that  he  was  em- 
ployed exclusively  by  the  defendants  and  was  paid  by  them. 

Judgment  was  rendered  by  Justice  Watson  in  favor  of  the  defend- 
ants, and  the  plaintiffs  excepted :  it  was  affirmed  at  the  general  term. 
The  plaintiffs  appealed  to  this  court. 

JV.  Sill,  Jun.,  for  the  appellants.  I.  The  promise  of  Bridger  & 
Bishop  was  to  build  and  complete  the  barge,  and  deliver  it  at  Kings- 
ton on  a  future  day,  they  to  find  all.  the  materials.  It  was  therefore 
not  a  contract  of  sale,  and  no  title  vested  in  the  defendants.  Merritt 
1).  Johnson,  7  John.  473 ;  Gregory  v.  Stryker,  2  Denio,  628  ;  Johnson 
V.  Hunt,  11  Wend.  139.  1.  Such  a  contract,  until  entirely  executed, 
has  uniformly  been  treated  in  this  country  as  one  for  work  and  mate- 
rials, not  of  sale ;  and  the  same  doctrine  prevailed  in  England  until 
afler  1822.  See  cases  above  cited,  and  also  Muoklow  v.  Mangles,  1 
Taunt.  318  ;  Towers  v.  Osborne,  1  Strange,  506 ;  Groves  v.  Buck,  3 
Maule  &  Selw.  178 ;  Lawrence,  J.,  2  Taunt.  42 ;  Hight  v.  Ripley,  19 
Maine,  137;  Crookshank  v.  Burrill,  18  .John.  58;  Sewall  ti.. Fitch,  8 
Cowen,  215;  Mixer  v.  Howarth,  21  Pick.  205;  Spencer  v.  Cone,  1 
Mete.  283.  2.  The  idea  that  a  provision  in  the  contract  for  advances 
by  the  employer,  at  specific  stages  of  the  work,  changes  it  into  a  con- 
tract of  sale,  is  directly  at  war  with  the  law  as  settled  here  for  nearly 
half  a  century.  Merritt  v.  Johnson,  7  John.  473 ;  Gregory  v.  Stryker, 
2  Denio,  628 ;  Johnson  v.  Hunt,  11  Wend.  139.  3.  Nor  is  it  pretended 
that  the  provision  as  to  a  superintendent  can  have  any  such  effect,  the 
intent  of  it  being  merely  to  prevent  disputes,  and  avoid  the  necessity 
of  specifying  the  work  and  materials  with  more  minuteness.  15  Eng. 
Com.  Law,  218.  4.  So  of  the  circumstance  that  the  employer  cannot  be 
obliged  to  accept  any  other  vessel  than  the  one  built  of  the  specific 
materials;  this  being  equally  true  of  Merritt  v.  Johnson  whei;eboth 
parties  contributed  work  and  materials.  7  John.  473,  4,  5;  11  Wend. 
139,  Savage,  C.  J.;  Blackburn  on  Sale,  158,  9, 160;  21  Pick.  205. 
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II.  The  first  departure  from  the  intelligible  rule  established  by  the 
above  decisions  was  suggested  in  Woods  v.  Russell,  5  Barn.  &  Aid. 
942 ;  and  neither  the  dicta  of  that  case,  nor  the  decision  which  adopted 
them,  should  control  the  present,  for  the  following  reasons  (see  5 
Barn.  &  Aid.  946,  7,  8;  31  Eng.  Com.  Law  R.  112) :  1.  These  dicta 
were  not  only  without  precedent  at  the  time,  but  against  it,  and  were 
adopted  with  manifest  reluctance;  the  court  acknowledging  ifs  ina- 
bility to  reconcile  them  with  established  principles.  Clarke  v.  Spence, 
31  Eng.  Com.  Law  R.  107,  111  to  114.  2.  They  frustrate  the  more 
obvious  intent  of  the  parties  as  evinced  by  the  terms  of  the  contract, 
that  being  for  building  a  vessel,  to  be  delivered  complete,  at  a  fixed 
time  and  place;  not  for  transferring  parts  of  it  before.  31  Eng.  Com. 
Law  R.  112,  113,  114.  3.  They  separate  the  visible  possession  from 
the  ownership,  which  is  contrary  to  the  policy  of  the  law,  as  it  misleads 
those  supplying  materials  and  labor  on  credit,  as  well  as  others.  7 
Durnf  &  East,  233,  Kenyon,  C.  J. ;  9  John.  243,  Kent,  C.  J.  4.  The 
very  reason  and  policy  on  which  they  were  adopted  in  England,  i.  e. 
that  they  "  had  probably  been  acted  on  since  by  persons  engaged  in 
ship-building,"  should  insure  their  rejection  here.  31  Eng.  Com.  Law 
R.  114;  Merritt  v.  Johnson,  7  John.  473  ;  Johnson  v.  Hunt,  11  Wend. 
139 ;  Gregory  v.,  Stryker,  2  Denio,  628  ;  23  Wend.  340,  Cowen,  J.  5. 
They  rest  upon  no  intelligible  or  satisfactory  foundation,  at  least  none 
which  can  be  maintained  without  overruling  the  principle  of  Johnson 
V.  Merritt,  and  the  cases  which  have  followed  it.  15  Eng.  Com.  Law 
R.  218  ;  Co.  Litt.  379  b.  6.  This  innovation  in  England  resulted  in 
a  confusion  of  rights  and  in  raising  various  perplexing  questions,  which 
have  not  yet  been  solved  by  the  courts.  31  Eng.  Com.  Law  R.  110, 
note. 

III.  The  parties  are  presumed  to  have  contracted,  in  reference  to 
the  well-known  general  rule  established  by  Merritt  v.  Johnson,  and 
there  is  no  probability  that  they  meant  to  adopt  the  exception  since 
engrafted  on  it  in  England.  2  How.  R.  612,  Baldwin,  J. ;  Cowen  & 
Hill's  Notes,  1456. 

S.  H.  Hammond^  for  the  respondents.  I.  We  insist  that  the  barge 
was  the  property  of  the  respondents,  from  the  time  the  keel  was  laid, 
and  approved  by  the  superintendent,  and  the  first  payment  was  made. 

1.  Because  upon  no  other  principle  can  exact  and  equal  justice  be 
done  to  all  parties.  The  purchaser  inspects  through  his  superintendent 
and  receives  the  property  in  its  then  state,  and  pays  according  to  the 
contract,  for  the  particular  thing  thus  inspected  and  approved,  and  is 
protected  in  his  payment  by  his  title  to  the  specific  thing  for  which  he 
pays.  The  builder  is  protected  by  his  lien  upon  the  property,  which 
secures  him  the  payment  of  the  future  instalments  as  they  become  due. 

2.  The  respondents  contracted  for  a  particular  and  specific  thing,  and 
not  for  a  barge  answering  a  general  or  particular  description.    They 
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paid  their  money,  not  for  a  barge,  but  for  that  specific  barge.    At  each 

stage  of  the  work,  there  was  a  practical  delivery  to,  and  acceptance 

of  it  by  the  purchaser.    When  the  keel  was  laid,  it  was  tendered  as  a 

finished  keel,  was  accepted  and  paid  for.    When  the  frame  was  up,  it 

was  tendered  as  a  finished  frame,  was  accepted  and  paid  for.     When 

it  was  "  planked  and  ceiled,"  it  was  again  tendered  as  the  frame  of 

that  same  barge,  planked  and  ceiled,  was  inspected,  accepted  and  paid 

for.     This  view  of  the  matter  is  in  entire  accordance  even  with  the 

authorities  cited  by  the  learned  counsel  for  the   appellants,  and  is 

entirely  consistent  with  the  theory  of  the  law,  as  he  claims  it  to  be. 

3.  This  very  identical  question  is  as  clearly  settled  by  authority  in 

favor  of  the  respondents  as  any  question  ever  was  or  ever  can  be. 

Story  on  Sales,  p.  254^5,  §§  315,  316 ;  Chit,  on  Cont.  5th  Amer.  from 

3d  Lond.  ed.  378-9 ;  Long  on  Sales,  288 ;  Woods  v.  Russell,  5  Barn. 

&  Aid.  942 ;  Clarke  v.  Spence,  4  Ad.  &  El.  448  ;  Abbott  on  Ship.  5th 

Am.  ed.  4,  5;  Maine  Sup.  Court,  Law  Reg.  vol.  1,  No.  8,  p.  484; 

Wilkinson's  Law  of  Shipping,  p.  27  et  seq.;    Faculties'  Decisions  of 

the  Court  of  Sessions  in  Scotland,  vol.  9,  p.  446.    The  case  of  Woods  v. 

Eussell,  and  that  of  Clarke  v.  Spence,  have  been  frequently  referred  to 

by  the  English  Courts  with  approbation,  and  as  settling  the  law  on 

the  precise  question  involved  in  the  case.   2  Mees.  &  Welsh.  602.   The 

principle  of  those  cases,  as  we  have  already  shown,  is  recognized  by 

every  English  and  American  elementary  writer  as  the  fixed  law,  and 

there  is  no  case  to  be  found,  either  in  England  or  in  this  country,  in 

which  the  court  has  overruled  or  questioned  its  soundness. 

II.  The  cases  cited  by  the  appellant  do  not  affect  the  question  now 
before  the  court,  because  in  none  of  them  was  the  price  payable  by 
instalments  at  particular  stages  of  the  work,  nor  was  the  thing  to  be 
made  built  or  to  be  built  under  a  superintendent  employed  and  paid 
by  the  purchaser. 

These  cases  affirm  a  general  principle  which  we  do  not  deny  or  seek 
to  evade,  a  principle  moreover  which  does  not  conflict  at  all  with  our 
position. 

Denio,  J.  In  general  a  contract  for  the  building  of  a  vessel  or  other 
thing  not  yet  in  esse  does  not  vest  any  property  in  the  party  for  whom 
it  is  agreed  to  be  constructed  during  the  progress  of  the  work,  nor 
until  it  is  finished  and  delivered,  or  at  least  ready  for  delivery  and 
approved  by  such  party.  All  the  authorities  agree  in  this.  Towers  v. 
Osborne,  1  Stra.  506;  Mucklow  v.  Mangles,  1  Taunt.  318;  Johnson 
V.  Hunt,  11  Wend.  189;  Crookshank  v.  Burrill,  18  John.  58;  Sewall 
V.  Fitch,  8  Cow.  215 ;  Mixer  v.  Howarth,  21  Pick.  205.  And  the 
law  is  the  same  though  it  be  agreed  that  payment  shall  be  made 
to  the  builder  during  the  progress  of  the  work,  and  such  payments 
are  made  accordingly.  In  Mucklow  v.  Mangles,  which  arose  out 
of  a  contract  for  building   a  barge,   the  whole  price   was  paid  m 
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advance,  the  vessel  was  built,  and  the  name  of  the  person  A?ho  con- 
tracted for  it  was  painted  on  the  stern,  yet  it  was  held  that  the  title 
remained  in  the  builder.  In  Merritt  v.  Johnson,  7  John.  473,  where  a 
sloop  was  agreed  to  be  built  and  one-third  of  the  price  was  to  be  paid 
when  one-tlurd  of  the  work  was  done,  two-thirds  when  two-thirds 
were  done,  and  the  balance  when  it  was  completed,  and  before  it  was 
finished  it  was  sold  on  execution  against  the  builder  after  more  than  a 
third  had  been  done  and  more  than  that  proportion  of  the  price  had 
been  paid,  the  court  decided  that  the  vessel  was  the  property  of  the 
builder,  and  not  of  the  person  who  engaged  it  to  be  constructed. 

Where  during  the  course  of  the  transaction  the  vessel  or  other  thing 
agreed  to  be  built  is  identified  and  appropriated  so  that  the  mechanic 
would  be  bound  to  complete  and  deliver  that  particular  thing,  and 
could  not  without  violating  his  contract  substitute  another  similar 
article  though  otherwise  corresponding  with  the  agreement,  there 
would  seem  to  be  more  reason  for  holding  that  the  property  was  trans- 
ferred ;  still  it  has  never  been  held  that  this  was  enough  to  pass  the 
title.  In  Laidler  v.  Burlinson,  2  Mees.  &  Welsh.  602,  the  vessel  was 
about  one-third  built  when  the  contract  was  made.  The  builder  and 
owners  agreed  to  finish  that  particular  vessel  in  a  manner  specially 
agreed  upon  for  a  price  which  was  the  equivalent  for  the  finished  ves- 
sel. Before  it  was  completed  the  builder  became  bankrupt,  and  the 
possession  passed  into  the  hands  of  his  assignee.  The  Court  of  Ex- 
chequer held  the  true  construction  of  the  contract  to  be  that  the  title 
was  to  pass  when  the  ship  was  completed,  and  not  before.  The  parties 
only  agreed  to  buy  a  particular  ship  when  complete,  and  although  the 
builder  could  not  con^ply  with  the  contract  by  delivering  another  ship, 
still  it  was  considered  an  executory  contract  merely.  In  Atkinson  v. 
Bell,  8  Barn.  &  Cress.  277,  the  same  principle  was  held  in  respect  to  a 
contract  for  making  spinning  machinery,  and  in  Clarke  v.  Spence,  4 
Adolph.  &  El.  448,  which  is  the  case  principally  relied  on  by  the  de- 
fendants, it  was  admitted  by  the  court  that  the  appropriation  of  the 
particular  ship  to  the  contract  then  in  question,  by  the  approval  of 
the  materials  and  labor  by  the  superintendent,  did  not  of  itself  vest 
the  property  in  the  purchaser  until  the  whole  thing  contracted  for  had 
been  completed. 

In  the  case  before  us,  it  cannot  be  denied  but  that  the  barge,  as  fast 
as  its  several  parts  were  finished  with  the  approval  of  the  superintend- 
ent, became  specifically  appropriated  to  the  fulfilment  of  this  contract, 
so  that  Bridger  &  Co.  could  not  have  fulfilled  their  agreement  -ivith 
the  defendants  in  any  other  way  than  by  completing  and  delivering 
tliat  identical  boat.  This  results  from  the  consideration  that  the  super- 
intendent could  not  be  called  upon  to  inspect  and  approve  of  the  work 
and  materials  of  another  barge,  after  having  performed  that  duty  as  to 
one ;  so  that  the  contract  would  be  broken  up  unless  it  applied  itself 
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to  this  vessel.  But  it  is  clear  that  this  circumstance  alone  does  not 
operate  to  transfer  the  title.  The  precise  question  in  this  case  is 
whether  the  concurrence  of  both  particulars  —  the  payment  of  parts  of 
the  price  at  specified  stages  of  the  work,  and  the  intervention  of  a 
superintendent  to  inspect  and  approve  of  the  work  and  materials  — 
produces  a  result  which  neither  of  them  separately  would  effect.  It  is 
no  doubt  competent  for  the  parties  to  agree  when  and  upon  what  con- 
ditions the  property  in  the  subject  of  such  a  contract  shall  vest  in  the 
prospective  owner.  The  present  question  is  therefore  simply  one  of 
construction.  The  inquiry  is  whether  the  parties  intended  by  the  pro- 
visions which  they  have  inserted  in  their  contract,  that  as  soon  as  the 
first  payment  had  become  payable  and  had  been  paid,  the  property  in 
the  unfinished  barge  should  vest  in  the  defendants,  so  that  thereafter 
it  should  be  at  their  risk  as  to  casualties,  and  be  liable  for  their  debts, 
and  pass  to  their  representatives  in  case  of  their  death.  Such  an  agree- 
ment would  be  lawful  if  made,  and  the  doubt  only  is  whether  the 
parties  have  so  contracted. 

The  courts  in  England,  under  contracts  in  all  material  respects  like 
this,  have  held  that  the  title  passed.  In  Woods  v.  Russell,  5  Barn.  & 
Aid.  942,  the  question  came  before  the  Court  of  King's  Bench,  and 
Abbott,  C.  J.,  distinctly  declared  his  opinion  that  the  payment  of  the 
instalments  under  such  a  contract  vested  the  property  in  the  ship  in 
the  party  for  whom  it  was  to  have  been  constructed.  But  there  was 
another  feature  in  the  case  upon  which  it  was  finally  decided.  The 
builder  had  signed  a  certificate  for  the  purpose  of  enabling  the  other 
party  to  procure  the  vessel  to  be  registered  in  his  name,  and  it  was  so 
registered  accordingly  while  it  was  yet  unfinished  and  before  the  ques- 
tion arose.  The  court  held  that  the  legal  effect  of  signing  the  certif- 
icate for  the  purpose  of  procuring  the  registry  was,  from  the  time  the 
registry  was  complete,  to  vest  the  general  property  in  the  party  con- 
tracting to  have  the  ship  built.  This  case  was  decided  in  1822,  and  was 
the  first  announcement  of  the  principle  upon  which  the  defendants' 
counsel  rely  in  the  English  courts.  The  case  of  Clarke  v.  Spence  was 
decided  in  1836.  It  arose  out  of  a  contract  for  building  a  vessel, 
which  contained  both  the  features  of  superintendence  and  of  payments 
according  to  specific  stages  of  the  work,  as  in  Woods  v.  Russell,  and  as 
in  the  contract  now  before  the  court.  The  Court  of  King's  Bench  was 
clearly  of  opinion  that  as  fast  as  the  different  parts  of  the  vessel  were 
approved  and  added  to  the  fabric  they  became  appropriated  to  the 
purchaser  by  way  of  contract,  and  that  when  the  last  of  them  were  so 
added,  and  the  vessel  was  thereby  completed,  it  vested  in  the  purchaser. 
The  court  conceded  that  by  the  general  rules  of  law,  until  the  last  of 
the  necessary  materials  was  added  the  thing  contracted  for  was  not  in 
existence ;  and  they  said  they  had  not  been  able  to  find  any  authority 
for  holding  that  while  the  article  did  not  exist  as  a  whole  and  was  in- 
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complete,  the  general  property  in  such  parts  of  it  as  had  been  from 
time  to  time  constructed  should  vest  in  the  purchaser,  except  what 
was  said  in  the  case  of  Woods  v.  Russell :  and  that  was  admitted  to 
be  a  dictum  merely,  and  not  the  point  on  which  the  case  was  decided. 
The  court,  however,  decided  upon  the  authority  of  that  case,  though 
with  some  hesitation,  as  they  said,  that  the  rights  of  the  parties  in  the 
case  before  it,  after  the  making  of  the  first  payment,  "were  the  same  as 
if  so  much  of  the  vessel  as  was  then  constructed  had  originally  be- 
longed to  the  party  contracting  for  its  construction  and  had  been 
delivered  by  him  to  the  builder  to  be  added  to  and  finished ;  and  they 
said  it  would  follow  that  every  plank  and  article  subsequently  added 
would,  as  added,  become  the  property  of  the  party  contracting  with 
the  builder.  The  dictum  in  Woods  v.  Russell  was  incidentally  referred 
to  as  the  law  in  Atkinson  v.  Bell,  8  Barn.  &  Cress.  277,  and  the  doc- 
trine there  stated,  and  confirmed  in  Clarke  v.  Spence,  was  assumed  to 
be  correct  in  Laidler  v.  Burlinson  before  referred  to.  It  has  also  been 
generally  adopted  by  systematic  writers  in  treatises  published  or  re- 
vised since  the  decision  of  Clarke  v.  Spence,  that  case  and  Woods  v. 
Russell  being  always  referred  to  as  the  authority  on  which  it  rests. 
Story  on  Sales,  §§  315,  316;  Chit,  on  Cont.  378,  9;  Abbott  on  Ship. 
4,  5. 

It  is  scarcely  necessary  to  say  that  the  English  cases  since  the  Rev- 
olution are  not  regarded  as  authority  in  our  courts.  Upon  disputed 
doctrines  of  the  common  law  they  are  entitled  to  respectful  consider- 
ation; but  where  the  question  relates  to  the  construction  or  effect  of  a 
written  contract  they  have  no  greater  weight  than  may  be  due  to  the 
reasons  given  in  their  support.  Can  it,  then,  be  fiiirly  collected  from 
the  provisions  of  this  contract,  that  the  title  to  the  unfinished  barge 
was  to  be  transferred  from  the  builder  to  the  other  party  upon  the 
making  of  the  first  payment,  contrary  to  the  principle  well  settled 
and  generally  understood  that  a  contract  for  the  construction  of  an 
article  not  in  existence  is  executory  until  the  thing  is  finished  and 
ready  for  delivery  ?  In  the  first  place,  I  should  say  that  so  marked  a 
circumstance  would  be  stated  in  words  of  unequivocal  import,  and 
would  not  be  left  to  rest  upon  construction,  if  a  change  of  property 
was  really  intended.  The  provision  for  superintendence  by  the  agent 
of  the  intended  owner,  though  it  serves  to  identify  and  appropriate  the 
article  as  soon  as  its  construction  is  commenced,  does  not,  as  we  have 
seen,  work  any  change  of  property.  Such  would  not  ordinarily  be  the 
intention  to  be  deduced  from  such  a  circumstance.  JMany  of  the  ma- 
terials of  which  a  vessel  is  composed  are  ultimately  covered  so  as  to 
be  concealed  from  the  eye  when  it  is  finished ;  and  as  the  safety  of 
life  and  property  is  concerned  in  the  soundness  and  strength  of  these 
materials,  it  is  but  a  reasonable  precaution  to  be  taken  by  one  who 
engages  a  vessel  to  be  constructed,  to  ascertain  as  the  work  progresses 
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that  every  thing  is  stanch  and  durable  ;  and  such  a  provision,  as  it 
seems  to  me,  does  not  tend  to  show  a  design  that  there  shall  be  a 
change  of  propeity  as  fast  as  any  materials  or  work  are  inspected  and 
approved.     It  amounts  only  to  an  agreement  that  when  the  whole  is 
completed  the  party  will  receive  it  in  fulfilment  of  the  contract.     The 
provision  for  advances  at  particular  stages  of  the  work  is  a  very  usual 
one  where  an  expensive  undertaking  is  contracted  for,  and  it  only 
shows  that  the  party  advancing  is  willing  thus  to  assist  the  artisan 
provided  that  he  can  see  that  the  work  is  going  on  in  good  faith,  so  as 
to  afford  a  reasonable  prospect  that  he  will  realize  the  avails  of  his  ex- 
penditure in  a  reasonable  period.     The  argument  for  the  defendants 
would  be  somewhat  stronger  if  we  could  say  that  the  amount  to  be 
advanced  at  the  several  stages  mentioned  was  understood  by  the  par- 
ties to  be  the  price  or  equivalent  for  the  labor  and  materials  already 
expended.     This  by  no  means  appears,  but  on  the  contrary  there  is 
strong  reason  to  believe  that  in  this  case  a  considerable  portion  of  the 
price  was  to  be  at  all  times  kept  back  in  order  to  secure  the  speedy 
completion  of  the  contract.     When  Bridger  &  Co.  failed  only  $3000 
of  the  $5000  had  been  paid,  and  they  would  not  be  entitled  to  any  more 
until  the  barge  was  finished,  and  yet  it  cost  only  $700  to  complete  it. 
This  renders  it  improbable  that  the  parties  could  have  intended  the 
sale  and  purchase  of  so  much  as  was  done  at  the  several  stages  of  the 
work  at  which  payments  were  to  be  made,  if  indeed  such  a  contract 
were  not  in  itself  so  much  out  of  the  course  of  the  ordinary  conduct  of 
parties  as  not  to  be  assumed  without  unequivocal  language. 

The  decision  in  Clarke  v.  Spence  is  placed  very  much  upon  the  idea 
that  parties  may  have  contracted  in  reference  to  the  doctrine  an- 
nounced in  "Woods  v.  Russell.  That  argument  can  have  no  force  here, 
but  on  the  contrary  the  inference  to  be  drawn  from  our  own  cases,  and 
particularly  from  Merritt  v.  Johnson,  would  be  that  the  title  remained 
in  the  builder  under  such  a  contract  until  the  completion  of  the  vessel. 
The  foregoing  considerations  have  led  me  to  the  conclusion  that  the 
modern  English  rule  is  not  founded  upon  sufficient  reasons,  and  that  it 
ought  not  to  be  followed.  The  judgment  of  the  Supreme  Court  should 
therefore  be  reversed,  and  a  new  trial  ordered. 

Paekee,  J.  The  question  we  are  called  upon  to  decide  is,  whether, 
under  the  rules  of  law  applicable  to  the  contract,  the  barge,  at  the 
time  of  the  assignment  to  the  plaintiffs,  belonged  to  Bridger  &  Bishop, 
who  constructed  it,  or  to  the  defendants,  who  employed  them  to 
build  it. 

The  general  rule  is,  that  if  a  person  contract  with  another  for  a 
chattel  which  is  not  in  existence  at  the  time  of  the  contract,  though 
he  pay  him  the  whole  value  in  advance,  and  the  other  proceeds  to 
execute  the  order,  the  buyer  acquires  no  property  in  the  chattel  till 
it  is  finished  and  delivered  to  him.  The  case  of  Mucklow,  assignee  of 
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Royland,  v.  Mfingles,  decided  in  England  in  1808,  1  Tannt.  318,  recog- 
nized, to  tlie  fnllest  extent,  the  general  rule  I  have  stated.  It  was  an 
action  of  trover  by  the  assignees  of  a  bankrupt  for  a  barge  and  other 
effects.  Royland,  who  was  a  barge  builder,  had  undertaken  to  build 
the  barge  in  question  for  Pocock.  Before  the  work  was  begun,  Po- 
cock  advanced  to  Royland  some  money  on  account,  and  as  it  proceeded 
he  paid  him  more,  to  the  amount  of  £190  in  all,  being  the  full  value  of 
the  barge.  When  it  was  nearly  finished,  Pocock's  name  was  painted 
on  the  stern.  Two  days  after  the  completion  of  the  work,  and  before 
a  commission  of  bankruptcy  had  issued,  the  ilefendant,  who  was  an 
officer  of  the  sheriff,  took  the  barge  under  an  execution  against  Roy- 
land, the  l)arge  at  the  time  of  the  levy  not  having  been  delivered  to 
Pocock.  It  was  held  that  the  title  to  the  liarge  had  never  passed 
from  Royhind  to  Pocock,  and  judgment  was  given  for  the  plaintiff. 
The  correctness  of  this  decision  has  never  been  questioned,  either  in 
England  or  this  cc^untry,  but  has  been  repeatedly  followed  in  both.  In 
this  State,  the  more  prominent  cases  are  Merritt  v.  Johnson,  7  John. 
473 ;  Gregory  v.  Stryker,  '2  Denio,  628 ;  and  Johnson  v.  Hunt,  11 
Wend.  139. 

But  it  is  sought  to  take  this  case  out  of  the  general  rule,  because 
the  work  was  to  be  performed  under  the  direction  of  a  superintendent 
employed  by  the  defendants,  and  was  to  be  paid  for  at  specific  stages 
of  the  work.  The  first  of  the  English  cases  relied  on  to  sustain  that 
position,  is  that  of  Woods,  assignee  of  Paton,  v.  Russell,  5  Barn.  &  Aid. 
942,  which  was  decided  in  1822.  Paton,  a  ship-builder,  had  con- 
tracted with  Russell  to  build  a  ship  for  him  and  complete  it  in  April, 
1819  ;  Russell  to  pay  in  four  instalments.  The  first  and  second  instal- 
ments were  duly  paid.  In  jMnreh,  181!),  Russell  appointed  a  master, 
who  superintended  the  building.  On  Raton's  signing  the  usual  cer- 
tificate of  her  build,  the  ship  was  registered  in  Russell's  name,  and  on 
that  day  he  paid  Paton  the  third  instalment.  It  was  held  that  the 
general  pro]ierty  was  vested  in  Russell  from  the  time  the  registry  was 
oomjileted,  but  that  the  plaintiff  had  a  lien  for  the  work  done  after 
payment  of  the  third  instalment.  There  seems  to  me  to  be  enough  in 
that  case  to  sustain  the  judgment,  independent  of  the  circumstances 
relied  upon  by  the  defendants  in  this  action.  The  registry  of  the  ves- 
sel in  the  name  of  Russell  on  the  certificate,  and  by  the  aid  and  pro- 
curement of  Paton,  was  equivalent  to  a  delivery,  and  was  conclusive  to 
show  that  the  parties  to  the  contract  agreed  that  from  that  time  the 
property  belonged  to  Russell. 

In  delivering  the  opinion  of  the  court,  Abbott,  C.  J.  said,  "  It  is 
part  of  the  terms  of  the  contract,  that  given  portions  of  the  price 
should  be  paid  according  to  the  progress  of  the  work  ;  part  when  the 
keel  is  laid  and  part  when  they  are  at  the  light  plank.  The  payment 
of  these  instalments  appears  to  us  to  appropriate  specifically  to  the  de- 
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fendant  the  very  ship  so  in  progress,  and  to  vest  in  the  defendant  a 
property  in  that  ship  ;  and  that  as  between  him  and  the  builder,  he  is 
entitled  to  insist  upon  the  completion  of  that  very  ship,  and  that  the 
builder  is  not  entitled  to  require  him  to  accept  any  other..  But  this 
case  does  not  depend  merely  upon  the  payment  of  the  instalments ; 
so  that  we  are  not  called  upon  to  decide  how  far  that  payment  vests 
the  property  in  the  defendant,  because  here  Paton  signed  the  certifi- 
cate to  enable  the  defendant  to  have  the  ship  registered  in  his  (the 
defendant's)  name,  and  by  that  act  consented,  as  it  seems  to  us,  that 
the  general  property  in  the  ship  should  be  considered  from  that  time 
as  being  in  the  defendant." 

The  decision  in  Woods  v.  Russell  seems  very  improperly  to  have 
been  considered  as  resting  on  the  ground  first  stated  in  the  extract  I 
have  made.  Atkinson  v.  Bell,  8  Barn.  &  Cress.  277;  15  Eng.  Com.  L. 
216.  And  so  far  it  has  evidently  been  looked  upon  with  distrust  and 
followed  with  reluctance  in  the  later  decisions  of  the  English  courts. 

In  Clarke  et  al.  v.  Spence  et  al.,  4  Adol.  &  Ellis,  448,  31  Eng.  Com. 
L.  107,  the  plaintiff  contracted  with  a  ship-builder  to  build  him  a  ship 
for  a  certain  sum,  to  be  paid  in  instalments,  as  the  work  proceeded. 
An  agent  of  the  plaintiff  was  to  superintend  the  building.    The  builder 
became  bankrupt  before  the  ship  was  completed.     Afterwards  the  as- 
signees completed  the  ship,  and  all  the  instalments  were  paid  or  tendered. 
In  trover,  by  the  plaintiff  against  the  assignees,  for  the  ship,  it  was 
held  that  on  the  first  instalment  being  paid,  the  property  in  the  por- 
tion then  finished  became  vested  in  the  plaintiff,  subject  to  the  right  of 
the  builder  to  retain  such  portion  for  the  purpose  of  completing  the 
work  and  earning  the  rest  of  the  price,  and  that  each  material,  subse- 
quently added,  became,  as  it  was  added,  the  property  of  the  general 
owner.     This  decision  was  made,  as  was  said  by  Williams,  J.,  who 
delivered  the  judgment  of  the  court,  "  with  some  hesitation,"  and  en- 
tirely upon  the  authority  of  the  expression  in  the  opinion  of  the  court 
in  Woods  V.  Russell,  first  above  quoted.     Williams,  J.,  conceded  that 
the  facts  in  the  case  of  Woods  v.  Russell  did  not  make  it  necessary  to 
determine  the  point  whether    the  building  of  the  vessel  under  the 
superintendence  of  a  person  appointed  by  the  purchaser,  and  the  pay- 
ment of  instalments  at  particular  stages  of  the  work,  vested  the  gen- 
eral property  in  the  purchaser,  and  added,  "  Neither  did  the  decision 
of  the  court  proceed  ultimately  on  any  such  point,  but  on  the  ground 
that  the  vessel  by  virtue  of  the  certificate  of  the  builder  had  been 
registered  in  the  name  of  the  purchaser,  and  that  the  builder  had  by 
his  own  act  declared  the  general  property  to  be  in  the  purchaser." 
And  he  proceeded  in  a  very  full  and  able  opinion  to  show  that  the 
opinion,  thus  extra-judicially  expressed  in  Woods  v.  Russell,  was  in 
conflict  with  well-established  rules  of  law.    Williams,  J.,  said,  «  Until 
.the  last  of  the  necessary  materials  be  added,  the  vessel  is  not  com- 
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plete ;  the  thing  contracted  for  is  not  in  existence  ;  for  the  contract  is 
for  a  complete  vessel,  and  not  for  parts  of  a  vessel ;  and  we  have  not 
been  able  to  find  any  authority  for  saying  that  whilst  the  thing  con- 
tracted for  is  not  in  existence  as  a  whole,  and  is  incomplete,  the  gen- 
eral property  in  such  parts  of  it  as  are  from  time  to  time  constructed 
shall  vest  in  the  purchaser,  except  the  above  passage  in  the  case  of 
Woods  V.  Russell."  And  he  followed  the  authority  of  Woods  v.  Rus- 
sell on  the  ground  that  it  had  been  subsequently  recognized,  and  that 
such  construction  had  probably  been  acted  upon  since  the  decision, 
by  persons  engaged  in  ship-building. 

The  cases  of  Woods  v.  Russell  and  Clarke  v.  Spence  were  recognized 
in  Laidler  v.  Burlinson,  2  Mecs.  &  Welsh.  602,  though  they  were  not 
followed,  being  inapplicable  to  the  case  then  before  the  court. 

It  cannot  be  denied  but  the  decision  in  Clarke  v.  Spence  covers  the 
whole  ground  assumed  by  the  defendant's  counsel  in  this  case,  but  it 
has  never  yet  been  followed  in  this  country.  In  Moody  v.  Brown,  34 
Maine  R.  107,  allusion  is  made  to  such  an  exception  to  the  general  rule, 
but  it  was  unnecessarily  made,  inasmuch  as  it  was  adjudged  that  the 
case  did  not  come  within  such  an  exception.  It  has  also  been  stated 
in  the  elementary  books  as  resting  on  the  English  decisions  I  have 
cited.  Story  on  Sales,  §§  315,  316 ;  Chitty  on  Cont.  378  ;  Long  on 
Sales,  288.  I  find  no  adjudged  case  in  which  the  exception  claimed 
has  been  applied  in  this  country,  and  the  case  of  Clarke  ■;;.  Spence,  not 
being  authority  of  itself,  ought  not  to  be  followed  here  if  it  is  in  con- 
flict with  well-settled  principles  of  law,  or  inconsistent  with  decisions 
made  in  our  own  State.  We  .are  not  placed  in  a  situation  to  feel  any 
of  the  embarrassment  from  a  supposed  precedent  under  which  the 
court  felt  compelled  in  the  case  of  Clarke  v.  Spence  to  make  a  decision 
inconsistent  with  their  own  reasoning  and  against  their  own  good 
judgment.  A  well-established  general  rule,  if  founded  upon  principle, 
should  not  be  invaded  by  an  exception  without  good  reason. 

The  question  is  simply  what  was  the  contract  of  the  parties.  2 
Mees.  &  Welsh.  602.  If  it  was  intended  that  certain  parts  of  the  ves- 
sel should  pass  to  the  defendants,  as  the  work  progressed  and  was  paid 
for,  it  was  very  easy  for  the  parties  to  have  so  provided  in  the  contract 
in  express  terms.  As  they  did  not  do  this,  we  must  gather  the  intent 
from  the  contract  as  expressed.  It  is  not  a  contract  to  purchase  parts 
of  a  barge,  but  an  entire  vessel ;  and  the  general  rule  that  the  title 
does  not  pass  till  completion  and  delivery,  must  control  the  construc- 
tion unless  a  difierent  contract  is  to  be  implied  from  the  fact  that  the 
barge  was  built  under  the  superintendence  of  a  person  employed  and 
paid  by  the  defendants,  and  was  paid  for  by  instalments  at  certain 
stages  of  the  work. 

It  cannot  be  claimed  that  the  employment  of  a  superintendent  who 
decided  upon  the  quality  of  the  materials  and   approved  the  work, 
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amounted  to  a  delivery  of  the  parts  as  the  work  progressed  ;  but  it  is 
supposed  that  inasmuch  as  it  bound  the  builders  to  deliver  that  par- 
ticular barge  and  took  away  from  them  the  right  to  substitute  another 
in  its  place,  it  amounted,  together  with  the  payments,  to  a  transfer  of 
the  general  property  to  the  purchaser.  The  mere  payment  by  instal- 
ments at  specific  stages  ,does  not  of  itself  imply  any  thing  further 
towards  a  change  of  title  to  property  than  the  payment  of  instalments 
at  fixed  periods  of  time.  Now,  conceding  that  the  efiect  of  both  these 
cu'cumstances  combined  is  to  place  the  builder  in  a  situation  in  which 
he  would  be  bound  to  finish  and  deliver  the  specific  vessel  begun,  it  by 
no  means  follows  that  they  vest  the  title  to  the  vessel  in  the  purchaser 
before  its  completion.  It  becomes,  in  such  case,  simply  a  contract  for 
the  finishing  and  delivery  of  that  particular  vessel;  and  the  obligations 
upon  the  parties  are  the  same  as  if  the  builder  had  contracted  to  finish 
and  deliver  a  particular  vessel  partly  constructed  at  the  time  of  the 
contract. 

Merritt  v.  Johnson,  7  John.  473,  was  a  case  in  which  it  was  adjudged 
that  the  property  to  the  vessel  remained  in  the  builder  until  comple- 
tion and  delivery,  though  some  of  the  materials  employed  had  been 
furnished  by  the  purchaser. 

The  question  of  ownership  by  no  means  depends  upon  the  right  that 
a  particular  article  in  preference  to  another  shall  be  finished  for  the 
purchaser.  In  Merritt  v.  Johnson,  supra,  Travis  agreed  to  build  a 
ship  for  E.  Merritt  and  to  furnish  the  timber  for  the  frame,  and  E. 
Merritt  was  to  pay  in  instalments  and  furnish  the  materials  for  the 
joiner's  work.  E.  Merritt  furnished  various  materials  and  advanced 
money  to  Travis  with  which  to  purchase  other  materials,  and  after- 
wards assigned  the  contract  to  D.  Merritt,  who  continued  to  famish 
materials  and  advance  money  to  Travis  on  the  contract,  until  about 
one-third  the  vessel  was  finished,  Travis  having  furnished  the  materials 
he  was  bound  to  supply  under  the  contract,  when  it  was  levied  on 
under  an  execution  against  Travis  and  sold  by  the  sheriff  to  C,  who 
afterwards  completed  the  vessel  and  sold  her  to  Johnson.  An  action 
of  trover  being  brought  by  D.  Merritt  against  Johnson,  it  was  held 
that  the  property  in  the  vessel  was  in  Johnson,  and  that  D.  Merritt 
could  not  have  any  property  in  the  vessel  under  the  contract  until  she 
was  completed  and  delivered  to  him.  This  was  therefore  a  case  where 
the  ownership  remained  in  the  builder,  though  he  would  have  no,  right 
to  have  substituted  another  vessel  in  its  place,  part  of  the  materials 
having  been  furnished  by  the  purchaser.  It  appeared  in  Merritt  «. 
Johnson  that  the  ship  was  built  upon  ground  hired  by  Travis,  and  in 
this  suit  the  barge  remained  at  the  yard  of  the  builders.  It  is  said, 
however,  in  Johnson  v.  Hunt,  11  Wend.  139,  that  had  the  fact  been 
different  in  Merritt  v.  Johnson  it  would  not  have  changed  the  result. 
See  also  Blackburn  on  Sales,  158;  2  Denio,  628;  21  Pick.  205. 
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I  think  the  legal  title  to  the  barge  remained  in  the  builders  at  the 
time  of  their  assignment  to  the  plaintiffs,  and  the  judgment  of  the 
Supreme  Court  should  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  nevi  trial  ordered} 


HENRY   L.  WILLIAMS   and  Another  v.  GEORGE  W.  JACK- 
MAN   AND  AnOTHEE, 

Supreme  Judicial  Court  of  Massachusetts,  November,  1860. 

[Reported  in  16  Grai/,  514.] 

Action  of  tort  for  the  conversion  of  an  unfinished  ship.  Answer, 
property  in  the  defendants  as  assignees  of  Currier  &  Townsend,  in- 
solvent debtors.  The  case  was  submitted  to  the  judgment  of  the 
court,  with  power  to  draw  such  inferences  as  a  jury  might,  upon  an 
agreed  statement  of  facts,  in  substance  as  follows :  — 

On  the  14th  of  March,  1856,  an  agreement  in  writing  was  made  be- 
tween the  plaintiffs  and  Currier  &  Townsend,  by  which  the  latter 
undertook  to  build,  finish,  and  complete,  ready  for  sea,  for  the  plaintiffs, 
a  first-class  copper-fistened  ship,  to  be  ready  for  sea,  at  a  wharf  in 
Newburyport,  by  the  1st  of  July,  1856 ;  the  plaintiffs  agreed  to  pay  to 
Currier  &  Townsend,  "from  time  to  time,  while  said  ship  is  building, 
the  sum  of  twenty  to  twenty-five  thousnnd  dollars,  and  when  the  ship 
is  ready  for  sea,  such  amount  as  shall  make  altogether  the  sum  of  fifty- 
eight  thousand  dollars  ; "  and  it  was  agreed  that  "  no  interest  is  to  be 
charged  on  the  amounts  advanced"  to  Cm'rier  &  Townsend  by  the 
plaintiffs. 

On  the  '2'2d  of  March,  the  plaintiffs  further  agreed  in  writing  to  pay 
Currier  &  Townsend,  "till  the  amount  of  twenty  to  twenty-five  thou- 
sand dollars  is  paid  as  per  contract,  one  thousand  dollars  every  week, 
Saturday." 

The  making  of  the  first  agreement  was  preceded  by  verbal  negotia- 
tions, in  the  course  of  which  the  plaintiffs  informed  Currier  &  Town- 
send  that  Captain  Israel  P.  Williams  would  superintend  in  their  behalf 
the  building  of  the  ship,  and  Currier  &  Townsend  gave  their  assent  to 
this  arrangement.  Captain  Williams  had  previously  superintended 
the  building  of  another  ship  by  Currier  &  Townsend  for  the  plaintiffs. 
On  the  15th  of  March,  the  plaintiffs  addressed  a  note  to  Currier  & 
Townsend,  stating  that  they  had  employed  Captain  Williams  to  super- 
intend the  building  of  the  ship,  and  requesting  that  he  might  be  con- 
sidered their  agent  in  all  things  pertaining  to  such  superintendence. 

1  Approved  and  followed  in  Green  v.  Hall,  1  Houston  (Del.),  506,  546.  — Ed. 
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This  note  was  delivered  on  the  same  day  by  Captain  Williams  to  Cur- 
rier &  Townsend  at  their  place  of  business.  About  the  same  time, 
Currier  &  Townsend  began  to  build  the  ship,  and  carried  on  the  work 
tin  the  9th  of  the  following  May.  Every  day  during  this  time.  Captain 
Williams  was  at  the  ship-yard  where  the  ship  was  building,  giving 
directions,  making  suggestions,  talking  with  Currier  &  Townsend  about 
the  work,  and  devoting  his  whole  time  to  superintending  it ;  and  the 
plaintiffs  paid  him  his  expenses,  and  three  dollars  a  day  for  his  services. 

The  plaintiffs  paid  three  thousand  dollars  to  Currier  &  Townsend 
on  the  22d  of  March,  and  one  thousand  dollars  on  Saturday  of  every 
week  thereafter,  until  the  work  was  stopped.  This  money  was  paid  on 
one  occasion  by  one  of  the  plaintiffs,  and  on  every  other  occasion  by 
Captain  Williams,  who  called  at  the  plaintiffs'  place  of  business  on 
Saturday  of  every  week  to  receive  it,  and  at  the  same  time  reported 
to  them  the  progress  made  in  the  work.  Currier  &  Townsend  signed 
receipts  for  the  money  as  paid  on  account  of  a  ship  building  by  them 
for  the  plaintiffs. 

On  the  21st  of  May,  Currier  &  Townsend  petitioned  for  the  benefit 
of  the  insolvent  laws,  and,  upon  due  proceedings  had,  the  defendants 
were  chosen  their  assignees,  and  the  ship  came  into  their  possession  as 
such.  The  defendants,  upon  notice  of  the  plaintiffs'  claim,  refused  to 
deliver  the  ship  to  them,  and  finished  and  sold  her  for  the  benefit  of 
all  the  creditors. 

8.  E.  Sewall  and  S.  H.  Phillips,  for  the  plaintiffs.  It  has  long  been 
settled  law  in  England  and  Scotland,  and  has  been  generally  recog- 
nized in  this  country,  that  the  payment  by  instalments  for  a  ship  built 
under  the  superintendence  of  the  person  for  whom  she  is  built,  makes 
him  the  owner  of  her,  from  the  time  of  the  first  payment.  Woods  v. 
Russell,  5  B.  &  Aid.  942;  Rohde  v.  Thwaites,  6  B.  &  C.  392;  Elliott 
V.  Pybus,  10  Bing.  516 ;  Atkinson  v.  Bell,  8  B.  &  C.  282 ;  Clarke  v. 
Spence,  4  Ad.  &  El.  448 ;  Wood  v.  Bell,  5  El.  &  Bl.  772,  and  6  El.  & 
Bl.  355  ;  Laidler  v.  Burlinson,  2  M.  &  W.  602 ;  Moody  v.  Browne,_  34 
Maine,  107;  Butterworth  v.  McKinly,  11  Humph.  209;  Abbott  on 
Shipping,  4,  5;  Maude  &  Pollock  on  Shipping,  18,  19;  Blackburn  on 
Sales,  160,  161 ;  Long  on  Sales  (Rand's  ed.),  288 ;  Story  on  Sales, 
§§  234,  316 ;  Chit.  Con.  (5th  Amer.  ed.)  378 ;  Addison  on  Con.  223, 
1034;  2  Parsons  on  Con.  30,  note;  Bell  on  Sales,  17. 

The  intention  of  both  parties  was  to  vest  in  the  plaintiffs  the  title  to 
the  ship  while  building,  and  between  them  no  delivery  or  change  of 
possession  is  necessary.  The  intention  of  the  vendor  to  pass,  and  of 
the  vendee  to  accept,  the  title  is  suflaoient.  Lantear  v.  Sumner,  17 
Mass.  110;  Damon  «.  Osborn,  1  Pick.  476;  Brown  v.  Bellows,_4  Pick: 
193 ;  Shumway  v.  Rutter,  7  Pick.  58 ;  Ludwig  v.  Fuller,  17.Maine,_162 ; 
The  defendants  as  assignees  can  have  no  greater  rights  than  Currier  & 
Townsend  had.    Lanfear  v.  Sumner,  17  Mass.  115;   Lempnere  v.  Pas- 
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ley,  2  T.  R.  490  ;  Mitchell  v.  Winslow,  2  Story,  637.  But  if  delivery 
was  necessary,  the  circumstances  show  a  delivery  to  Captain  Williams, 
as  the  plaintiffs'  agent,  and  the  rest  follows  by  right  of  accession. 
Glover  V.  Austin,  6  Pick.  209 ;  Sumner  v.  Hamlet,  12  Pick.  82. 

In  Mucklow  V.  Mangles,  1  Taunt.  318,  there  was  no  superintendence 
of  the  building  of  the  vessel,  and  nothing  was  done  indicating  accept- 
ance of  the  work;  and  that  case  was  doubted  by  Park,  J.,  in  Carruthers 
V.  Payne,  5  Bing.  270.  In  Merritt  v.  Johnson,  7  Johns.  473,  also,  there 
was  no  superintendence.  The  decision  in  Andrews  v.  Durant,  1  Kernan, 
85,  cannot  overbalance  the  authorities  already  cited. 

The  omission,  in  the  original  contract,  of  any  provision  for  superin- 
tendence is  immaterial,  since  the  superintendent  was  appointed  and 
engaged  in  his  duties  the  very  day  after  the  date  of  the  contract. 
Wood  V.  Bell,  above  cited.  Nor  is  the  plaintiffs'  title  affected  by  the 
fact  that  the  amount  of  the  weekly  payments  was  not  made  to  depend 
upon  the  progress  of  the  work.  It  is  obvious  that  at  least  one  thou- 
sand dollars  in  value  of  work  and  materials  would  be  put  into  the  ship 
each  week,  and  the  jslaintiffs  would  not  be  held  to  make  the  weekly 
payments  agreed  upon,  unless  at  least  equal  amounts  in  labor  and 
materials  had  been  previously  put  into  the  ship. 

£.  H.  Curtis  and  C.  T.  Russell,  for  the  defendants,  cited  also  Baker 
«.  Gray,  17  C.  B.  462 ;  Oldfield  v.  Lowe,  9  B.  &  C.  73 ;  Tripp  v.  Avmi- 
tage,  4  M.  &  W.  GS7 ;  1  Parsons'  Marit.  Law,  74 ;  Decker  v.  Furniss, 
4  Kernan,  611 ;  Low  v.  Austin,  20  N.  Y.  181;  Brown  v.  Morgan,  2 
Bosw.  48r) ;  Comfort  v.  Kiersted,  26  Barb.  472 ;  Johnson  v.  Hunt,  11 
Wend.  135  ;  Bonsey  y.  Amee,  8  Pick.  230  ;  Sumner  v.  Hamlet,  12  Pick. 
82;  Mixer  w.  Howarth,  21  Pick.  2U5;  Spencer  v.  Cone,  1  Met.  283; 
Lamb  v.  Crafts,  12  Met.  356 ;  Forsyth  v.  Dickson,  1  Grant,  26;  Clemens 
V.  Davis,  7  Barr,  203  ;  Pritchett  v.  Jones,  4  Rawle,  266  ;  U.  S.  St.  1850, 
c.  27,  §  1. 

BiGELOw,  C.  J.  Under  a  contract  for  supplying  labor  and  materials 
and  making  a  chattel,  no  property  passes  to  the  vendee  till  the  chattel 
is  completed  and  delivered,  or  ready  to  be  delivered.  This  is  the  gen- 
eral rule  of  law.  It  must  prevail  in  all  cases,  unless  a  contrary  intent 
is  expressed  or  clearly  implied  from  the  terms  of  the  contract. 

In  the  case  at  bar,  no  such  intent  appears.  The  couti'act  of  the 
builders  was  to  finish  the  vessel,  and  have  her  ready  for  sea  at  a  speci- 
fied place  on  or  before  a  day  certain.  The  vendees  were  to  pay  a  fixed 
sum  when  the  vessel  was  completed  and  ready  for  delivery.  They 
were  also  to  advance  certain  sums,  from  time  to  time,  amounting  to 
less  than  half  the  stipulated  price,  in  anticipation  of  the  completion 
of  the  work,  but  the  sums  so  to  be  ad\anced  were  not  graduated  or 
measured  by  the  amount  of  work  done  or  of  materials  furnished  or 
the  progress  made  towards  the  final  fulfilment  of  the  contract.  There 
was  no  stipulation  to  pay  instalments  at  certain  specified  successive 
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stages  of  the  work ;  it  was  a  mere  agreement  to  make  certain  pay- 
ments, by  way  of  advance,  which  were  fixed  upon  arbitrarily,  without 
reference  to  the  extent  of  the  labor  and  materials  actually  expended 
and  used  for  the  construction  of  the  vessel  at  the  time  they  were  to  be 
made.  Nor  was  there  any  right  reserved  to  the  vendees  to  control  or 
direct  the  work,  or  to  exercise  any  superintendence  or  control  over  it, 
during  its  progress.  It  is  true  that  the  agent  of  the  vendees  was 
allowed  to  be  present  in  the  ship-yard  where  the  vessel  was  bxiilding, 
but  this  was  by  permission  only  granted  by  the  builders.  It  was  no 
part  of  the  original  contract,  and  the  builders  might,  at  any  time,  have 
revoked  this  permission,  without  violating  any  part  of  their  agreement. 
The  case  at  bar  is  clearly  distinguishable  from  the  cases  determined 
by  the  English  courts,  which  have  been  cited  in  the  argument.  To  say 
the  least,  some  of  those  decisions  rest  upon  very  questionable  grounds. 
They  have  been  carefully  reviewed,  and  the  validity  of  the  reasons 
by  which  it  is  attempted  to  vindicate  them  has  been  impugned  by 
approved  text- writers,  and  in  judicial  decisions  by  courts  in  this  coun- 
try. The  case  of  Andrews  v.  Durant,  1  Kernan,  35,  contains  an 
elaborate  discussion  of  all  the  decided  cases,  and  an  exposition  of  the 
application  of  the  rule  of  law  to  contracts  for  the  building  of  ships, 
adopted  in  the  State  of  New  York,  and  confirmed  by  subsequent  de- 
cisions. Judgment  for  the  defendants} 


MOODY  V.  BROWN. 
Supreme  Judicial  Court  op  Maine,  1852. 

\Reporled  in  34  Maine.  Reparts,  107.] 

On  exceptions  from  the  district  court,  Hathaway,  J. 

Assumpsit,  on  account  for  materials  and  labor  furnished,  and  one  on 
an  account  for  articles  sold  and  delivered.  The  account  was  for  stereo- 
type plates,  $18;  alteration  of  same,  $4;  and  some  interest  and  express- 
age,  making  in  all  $25.04. 

A  witness  for  the  plaintiff  testified  that  in  behalf  of  the  plaintiff  he 
presented  the  bill  and  requested  payment,  to  which  the  defendant 
replied  that  he  had  ordered  the  plates,  but  did  not  feel  able  to  take 
them;  that  there  was  a  mistake  in  them,  which  the  plaintiff  was  to 
correct  at  his  own  expense;  that  he  afterwards  carried  the  plates  to 
the  store  of  the  defendant,  who  refused  to  take  them ;  that  he  left  them 
there,  against  the  remonstrance  of  the  defendant;  that  the  defendant 
afterwards  offered  to  pay  $20  for  the  whole  bill;  that  at  a  still  subse- 
1  See  Briggs  v.  A  Light  Boat,  7  Allen,  287,  292-3,  per  Bigelow,  C.  J.  -Ed. 
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quent  period,  the  witness  asked  the  defendant  when  he  would  pay  the 
^20,  who  replied  that  he  would  do  it  in  a  few  d:iy.s;  and  that  the  de- 
fendant afterwards  repeatedly  said  he  would  pay  the  twenty  dollars. 

The  judge  instructed  the  jury,  that,  if  defendant  contracted  for  the 
plates  to  be  made  for  him,  and  refused  to  accept  them  when  made, 
although  he  might  be  liable  to  plaintiff  in  an  action  for  damages  for  not 
fulfilling  his  contract,  yet  he  would  not  be  liable  in  this  action  for  their 
value,  as  for  goods  sold  and  delivered  ;  that  if  they  were  left  at  de- 
fendant's store  against  his  consent  and  remonstrance,  such  a  proceeding 
on  the  part  of  the  plaintiiF  could  have  no  effect  to  vary  the  liabilities 
of  defendant. 

But  if  afterwards  defendant  offered  to  pay  the  twenty  dollars  in  full 
for  the  bill,  and  if  that  offer  was  accepted,  the  plaintiff  would  be 
entitled  to  recover  the  twenty  dollars  and  interest  thereon  from  the 
time  such  offer  was  accepted,  but  that  the  defendant  would  not  be 
bound  by  that  offer,  unless  it  was  accepted. 
iT.  E.  Godfrey^  for  j)laintiff. 

Where  an  agreement  is  performed  on  one  part,  it  cannot  be  repudi- 
ated on  the  other. 

The  tender  of  the  plates  was  tantamount  to  a  delivery,  and  the  rule 
of  damages  is  the  value  of  the  plates,  for  whicli  this  action  was  brought. 
The  case  of  Bement  v.  Smith,  15  Wend.  493,  is  in  point,  and  con- 
clusive for  the  pLaintiff.  It  is  identical  with  this,  except  that  here  the 
goods  were  not  onlj-  tendered,  but  left  with  the  defendant.  18  Johns. 
58;  Strange,  506. 

Simpson^  for  the  defendant. 

The  opinion  of  the  court,  Sheplet,  C.  J.,  Wells,  Rice,  and  Apple- 
ton,  JJ.,  was  drawn  up  by 

Shepley,  C.  J.  There  is  not  a  perfect  agreement  of  the  decided 
cases  upon  the  question  presented  by  the  exceptions. 

The  law  apjiears  to  be  entirely  settled  in  England  in  accordance  with 
the  instructions.  Atkinson  v.  Bell,  8  B.  &  C.  277 ;  Elliott  v.  Pybus, 
10  Bing.  512 ;  Clarke  v.  Spence,  1  Ad.  &  El.  448. 

The  case  of  Bement  v.  Smith,  15  Wend.  493,  decides  the  law  to  be 
otherwise  in  the  State  of  ISTew  York.  The  case  of  Towers  v.  Osborne, 
Stra.  506,  was  referred  to  as  an  authority  for  it.  The  pLaintiff  in  that 
case  does  ajipear  to  have  recovered  for  the  value  of  a  chariot,  which 
the  defendant  had  refused  to  take.  No  question  appears  to  have  been 
made  respecting  his  right  to  do  so,  if  he  was  entitled  to  maintain  an 
action.  The  only  question  decided  was,  whether  the  case  was  within 
the  Statute  of  Frauds. 

In  the  case  of  Bement  ?>.  Smith,  C.  J.  Savage  appears  to  have  con- 
sidered the  plaintiff  entitled  upon  principle  to  recover  for  the  value  of 
an  article  manufactured  according  to  order  and  tendered  to  a  customer 
refusing  to  receive  it. 
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This  can  only  be  correct  upon  the  ground  that  by  a  tender  the  prop- 
erty passes  from  the  manufacturer  to  the  customer  against  his  will. 
This  is  not  the  ordinary  effect  of  a  tender.  If  the  property  does  not 
pass,  and  the  manufacturer  may  commence  an  action  and  recover  for 
its  value,  while  his  action  is  pending  it  may  be  seized  and  sold  by  one 
of  his  creditors,  and  his  legal  rights  be  thereby  varied,  or  he  may 
receive  benefit  of  its  value  twice,  while  the  customer  loses  the 
value. 

The  correct  principle  appears  to  have  been  stated  by  Tindal,  C.  J., 
in  the  case  of  Elliott  v.  Pybus,  that  the  manufacturer's  right  to  recover 
for  the  value  depends  upon  the  question,  whether  the  property  has 
passed  from  him  to  the  customer.  The  value  should  not  be  recovered  of 
the  customer,  unless  he  has  become  the  owner  of  the  propetty,  and  can 
protect  it  against  any  assignee  or  creditor  of  the  manufacturer. 

To  effect  a  change  in  the  property  there  must  be  an  assent  of  both 
parties.  It  is  admitted  that  the  mei'e  order  given  for  the  manufacture 
of  the  article  does  not  affect  the  title.  It  will  continue  to  be  the  prop- 
erty of  the  manufacturer  until  completed  and  tendered.  There  is  no 
assent  of  the  other  party  to  a  change  of  the  title  exhibited  by  a  tender 
and  refusal.  There  must  be  proof  of  an  acceptance  or  of  acts  or  words 
respecting  it,  from  which  an  acceptance  may  be  inferred,  to  pass  the 
property. 

This  appears  to  be  the  result  of  the  best-considered  cases. 

There  is  a  particvilar  class  of  oases  to  which  this  rule  does  not  apply, 
where  the  customer  employs  a  superintendent  and  fiays  for  the  prop- 
erty manufactured  by  instalments  as  the  work  is  performed. 

Exceptions  overruled. 


SECTION    VI. 

Appropriation,  conditional  upon  paying  or  securing  the  price. 

WALLEY  V.  MONTGOMERY. 
In  the  King's  Bench,  Mat  21,  1803. 

[  Reported  in  3  East,  585.] 

In  trover  for  a  cargo  of  timber  of  the  value  of  above  £800  ;  it  appeared 
in  evidence  at  the  trial  before  Lord  Ellenborough,  C.  J.,  at  the  sittings 
in  London  after  last  term,  that  the  plaintiff,  a  merchant  at  Liverpool, 
gave  an  order  for  the  timber  to  Schumann  &  Co.,  merchants,  residing 
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at  Memel;  in  pursuance  of  wMch  Schumann  &  Co.  informed  the  plain- 
tiff by  letter  of  the  1st  of  May,  1802,  that  they  had  chartered  on  his 
account  the  ship  Esther,  Captain  Rose,  of  Liverpool;  and  on  the  15th 
of  May  they  wrote  him  another  letter,  enclosing  him  the  hill  of  lading 
and  invoice  of  the  timber  after  mentioned,  and  saying  that  they  had 
sent  the  charter-party  in  a  letter  which  Captain  Rose  would  deliver, 
and  advising  the  plaintiff  further  that  they  had  drawn  on  him  certain 
bills  at  three  months  for  the  value  of  the  timber.  The  invoice  enclosed 
was  of  this  tenor  :  — 

Memel,  ith  May,  1802. 
Invoice  of  a  cargo  of  timber  shipped  by  order  and  for  account  and  risk  of  Mr. 
T.  Walley  at  Liverpool,  in  the  Esther,  Captain  Rose. 

And  the  bill  of  lading  was  dated  14th  of  May,  1802,  and  mentioned 
the  shipping  of  the  cargo  in  the  usual  form :  "to  be  delivered  unto 
order  or  assigns,  he  or  they  paying  fi'eight  for  the  said  goods  accord- 
ing to  charter-party ; "  which  was  signed  by  Rose,  the  captain,  and  in- 
dorsed in  blank  by  Schumann  &  Co.  The  charter-party,  though 
produced,  could  not  be  proved  at  the  trial  for  want  of  the  subscribing 
witness.  Schumann  &  Co.  sent  another  bill  of  lading  of  the  timber  to 
the  defendant  at  the  same  time,  who  appeared  from  the  circumstances 
to  have  acted  as  their  agent,  though  he  did  not  avow  himself  to  be  act- 
ing in  that  character  at  the  time;  by  virtue  of  which  bill  of  lading  the 
defendant  obtained  the  delivery  of  the  timber  from  the  captain  before 
the  plaintiff  was  apprised  of  the  circumstance,  or  had  made  any  demand 
of  the  same  under  his  own  bill  of  lading :  but  on  the  21st  of  June,  two 
days  after  the  arrival  of  the  timber,  finding  that  the  defendant  had  ob- 
tained possession  of  it,  he  applied  to  him,  offering  to  accept  the  bills 
drawn  on  him  by  Schumann  &  Co.  and  demanding  the  timber,  which 
the  defendant  refused,  unless  the  plaintiff  would  pay  for  it  immediately. 
The  plaintiff,  however,  declined  such  a  mode  of  payment,  insisting  on 
the  mode  stipulated  for  by  Schumann  &  Co.  in  their  letter  to  him,  by 
giving  his  acceptances  at  three  months;  inconsequence  of  which  the 
defendant  retained  possession,  and  afterwards  sold  the  cargo  under  the 
authority  of  Schumann  &  Co.  Upon  the  refusal  of  the  defendant, 
the  plaintiff  demanded  the  cargo  from  the  captain,  telling  him  that  he 
was  ready  to  perform  his  part  of  the  contract ;  but  the  captain  said 
that  he  had  before  delivered  it  to  the  defendant,  conceiving  that  he 
acted  by  the  authority  of  the  shippers :  but  there  was  no  proof  of  any 
tender  of  the  freight  having  been  made  to  the  captain,  for  want  faf  which 
the  plaintiff  was  nonsuited. 

G-ibbs  and  I'ar/c  showed  cause  against  a  rule  for  setting  aside  the 
nonsuit  and  granting  a  new  trial,  and  contended  that  no  legal  title  to 
the  timber  vested  in  the  plaintiff,  so  as  to  enable  him  to'  maintain 
trover  for  it.  For,  1st,  the  bill  of  lading  to  the  plaintiff  was  only  con- 
ditional, "  he  paying  freight  for  the  said  goods  according  to  charter- 
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party."  It  was  incumbent  on  him  therefore  to  show  that  he  had  at 
least  tendered  the  freight,  without  which  he  could  not  make  title  to  the 
timber  under  the  bill  of  lading.  But,  2d,  independently  of  that  ob- 
jection, the  plaintiff  cannot  maintain  trover  against  this  defendant,  who 
claims  under  another  bill  of  lading  from  the  shippers  of  equal  validity 
with  that  sent  to  the  plaintiff;  and  the  defendant  having  first  obtained 
the  goods  by  virtue  of  a  lawful  authority,  his  possession  is  lawful,  and 
he  cannot  be  treated  as  a  wrong-doer.  There  is  no  legal  precedence  of 
one  bill  of  lading  before  another  of  the  same  set,  but  whichever  holder 
first  gets  possession  without  fraud  is  entitled  to  the  priority,  according 
to  Caldwell  v.  Ball.^  Even  considering  the  defendant  as  standing  in 
the  place  of  Schumann,  &  Co.,  which  was  not  proved  at  the  trial,  still  the 
contract  between  the  plaintiff  and  them  was  only  executory ;  for  he  was 
not  to  have  the  consignment  but  upon  the  terms  of  accepting  bills  at 
three  months ;  which  was  not  done :  and  though  his  offering  to  comply 
with  his  part  might  give  him  a  remedy  against  them  for  a  breach  of 
contract  in  not  delivering  the  timber,  yet  their  property  in  it  either  as 
the  original  shippers,  or  by  virtue  of  the  defendant's  prior  possession 
under  a  legal  bill  of  lading,  could  not  be  thereby  devested,  or  pass  to 
the  plaintiff,  so  as  to  enable  him  to  maintain  trover. 

Erskine,  Garrow,  and  Scarlett,  contra,  in  answer  to  the  objection 
made  at  the  trial  of  the  plaintiff's  not  having  tendered  the  freight,  said 
that  it  did  not  lie  in  the  mouth  of  the  present  defendant,  however  it 
might  have  been  urged  by  the  captain  if  the  action  had  been  brought 
against  him.  But  in  truth  the  captain,  who  was  examined  as  a  witness 
at  the  trial,  made  no  objection  of  that  kind  when  the  cargo  was  de- 
manded of  him ;  but  said  that  if  the  defendant  had  not  obtained  the 
possession  of  the  cargo,  as  by  the  authority  of  Schumann  &  Co.,  he 
(the  captain)  should  not  have  objected  to  deliver  it  to  the  plaintiff  upon 
the  faith  of  his  afterwards  paying  the  freight.  At  any  rate  the  defend- 
ant cannot  make  the  objection ;  for  supposing  the  plaintiff  to  have  the 
best  title  to  the  cargo,  the  defendant,  who  is  a  wrong-doer,  cannot  create 
to  himself  a  lien  by  his  own  voluntary  act,  and  make  himself  the  credi- 
tor of  the  plaintiff,  by  paying  money  for  his  use  without  his  consent. 
In  Lempriere  v.  Pasley,^  where  goods  were  delivered  to  a  party  claim- 
ing them  wrongfully,  who  paid  freight  and  other  charges  for  them,  it 
was  holden  that  he  could  not  detain  them  for  those  expenses  against 
the  rightful  owners.  The  captain  may  refuse  to  part  with  the  cargo 
till  he  has*  received  the  freight;  but  if  he  let  it  out  of  his  possession  the 
Hen  is  gone,  and  he  must  resort  to  his  action;  and  no  third  person  can 
set  up  the  Uen  again  in  his  name.  Neither  will  any  injustice  be  worked 
by  the  recovery  of  the  plaintiff  in  this  respect;  for  if  the  defendant 
have  not  paid  the  freight,  the  captain  will  have  his  remedy  agamst  the 

1  1  Term  Bep.  205.  ^  2  Term  Eep.  485. 
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plaintiff  after  he  is  possessed  of  tlie  cargo ;  and  if  tlie  defendant  have 
paid  it,  when  he  is  dispossessed  of  the  cargo  by  judgment  of  law  the 
payment  will  be  without  consideration,  and  he  may  recover  it  back 
again,  and  then  the  captain  will  be  entitled  to  receive  it  from  the  plain- 
tiff. Then  as  to  the  merits  of  the  case,  the  whole  of  the  defendant's 
argument  turns  on  assuming  that  he  was  an  innocent  holder  of  the  bill 
of  lading  for  a  valuable  consideration,  and  without  notice  of  the  plain- 
tiff's title ;  in  which  case,  if  he  got  possession  of  the  goods  first,  he 
would  be  preferred  to  the  plaintiff.  But  it  is  clear  from  the  whole 
transaction  that  the  defendant  acted  as  the  agent  and  instrument  of 
Schumann  &  Co.,  and  therefore  cannot  stand  in  a  better  situation  than 
they.  Then,  as  between  them  and  the  plaintiff,  the  invoice  and  bill  of 
lading  sent  to  the  latter  was  a  complete  transfer  of  the  legal  property 
in  the  goods  ;  for  it  appears  thereby  that  the  goods  were  shipped  at  the 
plaintiff's  risk;  and  he  having  offereil  to  do  all  that  he  had  contracted 
for,  namely,  to  give  his  accejjtances  at  three  months,  may  consequently 
maintain  trover  for  them.  The  conversion  by  the  defendant  was  not 
the  taking  the  goods  out  of  the  ship,  but  the  subsequent  refusal  by  him 
to  deliver  them  uj^on  the  plaintiff's  demand,  and  the  actual  sale  of  them 
since.  Considering  the  defendant  as  the  agent  of  Schumann  &  Co., 
nothing  could  justify  hiiu  in  stopping  the  goods  in  transitu  to  the  plain- 
tiff but  the  insolvency  of  the  latter,  which  is  not  suggested.  It  was  at 
all  events  a  question  for  the  jury  whether  the  defendant  were  not  the 
agent  of  Schumann  &  Co. 

LoED  Ellexboeough,  C.  J.  If  it  were  not  for  one  piece  of  evidence 
which  was  mentioned  late  in  the  cause,  and  to  ^^'hich  my  attention  was 
not  before  particularly  directed,  I  should  still  be  inclined  to  think  that 
the  plaintiff  was  not  entitled  to  recover;  and  that  is  the  invoice,  by 
which  it  appeai-s  that  the  goods  were  shipped  for  account  and  at  the 
risk  of  the  plaintiff:  that  is  a  material  piece  of  evidence  on  a  question, 
in  whom  was  the  property  of  the  goods  at  the  time  of  their  arrival 
here;  whether  then  vested  in  the  plaintifl',  subject  to  a  defeasance  in 
case  of  the  non-performance  by  him  of  certain  conditions  on  which  the 
consignment  was  made,  or  whether  to  \est  in  him  at  a  subsequent  time 
on  performance  of  those  conditions?  Laying  the  invoice  out  of  the 
question,  I  should  still  have  been  of  the  same  opinion  as  before  upon 
the  letter  of  advice  and  the  bill  of  lading,  that  they  were  conditional. 
T\vo  things  wore  required  of  the  plaintiff  to  be  done :  first,  the  accept- 
ance of  the  bills  drawn  on  him  at  three  months,  which  having  been 
tendered  to  be  performed  on  his  part  must  be  taken  as  done  ;  secondly, 
the  payment  of  the  freight,  which  was  neither  made  nor  tendered.  I 
will  not  consider  whether  the  defendant  were  the  agent  of  Schumann 
&  Co. ;  for  whether  so  or  not,  he  cannot  be  considered  as  a  wrong-doer 
if  he  have  obtained  possession  of  the  cargo  under  a  competent  bill  of 
lading  and  upon  a  performance  of  the  conditions,  which  the  plaintiff 
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neglected  to  perform.     If,  having  no  notice  of  a  better  title,  he  were 
not  a  wrong-doer  when  he  received  the  goods,  and  he  has  paid  the 
freight  and  performed  the  conditions  required  of  him,  the  goods  can- 
not be  taken  out  of  his  hands  without  pajdng  those  charges.     But 
taking  him  to  be  the  agent  of  Schumann  &  Co.  and  bound  by  their 
engagement,  yet  he  had  a  right  in  their  name  to  stipulate  for  the  per- 
formance of  the  two  conditions  on  which  the  shipment  and  delivery  of 
the  goods  were  to  be  made  to  the  plaintiff,  namely,  the  acceptance  of 
the  bills,  and  the  payment  of  the  freight.     And  though  the  defendant 
cannot  object  to  the  non-acceptance  of  the  bills  which  was  oifered  to 
be  done  by  the  plaintiff,  yet  he  may  make  his  stand  in  point  of  law  on 
the  non-performance  of  the  other  condition,  without  which  the  plaintiff 
could  not  be  entitled  to  recover  if  the  question  rested  there.     But  here 
I  think  the  invoice  vested  the  property  in  the  plaintiff;  for  if  there  had 
been  a  loss  at  sea,  that  loss  must  have  been  borne  by  him.     Then  if 
the  property  were  vested  in  him,  subject  only  to  a  defeasance  if  he  did 
not  perform  the  conditions  required  of  him,  I  think  the  plaintiff  would 
be  entitled  to  recover.     The  doctrine  in  the  case  of  Lempriere  v.  Pas- 
ley  only  applies  to  the  case  of  a  mere  wrong-doer  possessing  himself  of 
the  goods  of  another  without  authority,  and  paying  freight  for  them  : 
but  without  the  invoice  in  this  case  the  act  of  the  defendant  even  as 
the  agent  of  Schumann  &  Co.  would  not  have  been  tortious,  the  plain- 
tiff not  having  performed  the  conditions  required  by  the  letter  of  ad- 
vice and  the  bill  of  lading :  the  invoice,  however,  vested  the  property  in 
him. 

Geose,  J.  In  order  to  sustain  this  action  the  plaintiff  must  prove 
the  property  in  himself,  and  a  conversion  by  the  defendant.  The 
property  of  the  goods  was  once  in  Schumann  &  Co.;  but  by  the 
bill  of  lading  and  invoice  sent  to  the  plaintiff,  and  the  delivery 
to  the  captain,  the  property  passed  from  them  to  the  plaintiff 
to  every  purpose  except  as  to  the  right  of  stopping  the  goods 
m  transitu  to  the  vendee :  there  is  no  pretence,  howe\er,  for  saying 
that  they  were  stopped  in  this  case  under  an  exercise  of  that  right. 
For  as  far  as  concerns  the  acceptances  of  the  bills  of  exchange  drawn 
on  him  the  plaintiff  was  ready  and  offered  to' give  them;  and  as  to  the 
payment  of  the  freight,  that  was  a  question  between  the  captain  and 
the  plaintiff,  with  which  the  defendant  had  no  right  to  concern  himself. 
The  defendant  must  either  have  been  a  purchaser  for  a  valuable  con- 
sideration, or  the  agent  of  Schumann  &  Co.  As  a  purchaser  for  a 
valuable  consideration,  the  captain  could  not  be  considered  as  his 
agent  under  the  bill  of  lading,  so  as  to  entitle  him  to  claim  what  was 
due  to  the  captain.  But  in  truth  there  is  no  pretence  for  saying  that 
he  was  a  purchaser  for  a  valuable  consideration.  He  was  the  mere 
agent  of  Schumann  &  Co.,  out  of  whom  the  property  was  devested  by 
the  bill  of  lading  and  invoice,  and  the  dehvery  to  the  captam  for  every 
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purpose  except  that  of  stopping  in  transitu.  The  defendant  therefore 
had  no  title.  But  it  is  said  that  he  had  a  right  to  retain  for  the  freight, 
and  that  the  plaintiff  should  have  tendered  it.  The  defendant,  how- 
ever, had  no  riglit  to  pay  freight  for  the  plaintiff.  ISTo  man  can  make 
another  his  debtor  against  his  will.  The  plaintiff  was  bound  to  pay 
the  captain  his  freight,  and  the  captain  was  bound  to  deliver  the  goods 
to  the  plaintiff;  but  there  was  no  duty  in  the  plaintiff  to  pay  the  de- 
fendant the  freight,  because  he  was  a  tortfeasor  :  standing  as  Schumann 
&  Co.,  he  was  detaining  the  goods  from  the  plaintiff  after  ha^'ing  passed 
the  property  to  him,  wliich  he  must  be  taken  to  have  done  according 
to  Lickbarrow  v.  Mason  ^  and  other  cases.  Then  the  defendant  hav- 
ing no  right  to  receive  the  freight,  the  refusal  by  him  to  deliver  the 
goods  to  the  plaintiff  was  a  conversion. 

LAWEENCii,  J.  After  what  has  been  already  observed,  it  is  not  neces- 
sary to  say  more  than  that  the  property  was  vested  in  the  plaintiff,  and 
the  defendant  converted  it. 

Le  Blanc,  J.,  declared  himself  of  the  same  opinion. 

JRule  absohde. 


COXE   AND   Others   v.   HARDEN   and   Othees. 
In  the  King's  Bench,  November  11,  1803. 

[Reported  in  i.East,  211.] 

In  trover  to  recover  the  value  of  eighteen  mats  of  flax,  at  the  trial 
before  Lord  EUenborough,  C.  J.,  at  the  sittings  at  Guildhall  after  last 
Easter  term,  a  verdict  was  found  for  the  plaintiffs  for  £266  7s.,  subject 
to  the  opinion  of  the  court  upon  the  following  case:  — 

In  February,  180"2,  the  flax  in  question  was,  by  order  of  Oddy&Co., 
of  London,  purchased  by  Browne  &  Co.,  of  Rotterdam,  and  shipped  by 
them  from  thence  for  Oddy  &  Co.  on  board  the  Vrow  Jannetje,  a  gen- 
eral ship,  for  London.  On  the  12th  of  February,  1S02,  Browne  &  Co. 
sent  the  following  letter  to  Oddy  &  Co.,  enclosing  an  invoice  and  a  bill 
of  lading  to  the  order  of  Browne  &  Co.,  the  shippers,  but  which  was  not 
indorsed :  — 

Having  none  of  your  esteemed  favors,  we  have  the  pleasure  of  handing  you  a 
bill  of  lading  and  invoice  of  the  remainder  of  the  flax  we  purchased  for  your  ac- 
count by  order  of  Mr.  Oddy,  consisting  of  eighteen  mats,  which  are  shipped  by  the 
Vrow  Jannetje,  Jacob  Purlevhet,  master,  for  your  place ;  the  amount  being 
3376/.  :  10,  at  exch.  35/6,  £317  0,9.  IQd.  We  have  this  day  drawn  on  you  at 
two  usance,  in  favor  of  S.  E.  Lacon,  Fisher,  &  Co.,  not  doubting  it  will  meet  due 
honor.     We  close  this  account  in  course. 

1  2  Term  Rep.  63. 
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For  the  amount  of  the  eighteen  mats  of  flax,  Browne  &  Co.  drew  a 
bill  upon  Oddy  &  Co.,  which,  owing  to  embarrassment  in  their  circum- 
stances, they  did  not  accept.  Oddy  &  Co.  became  bankrupts  on  the 
'23d  of  February,  1802,  and  a  few  days  before  delivered  the  aforesaid 
bill  of  lading,  without  indorsement,  to  the  defendants,  on  account  of  a 
debt  antecedently  due  to  them  from  Oddy  &  Co.  The  ship  and  flax 
on  the  29th  of  February,  1802,  arrived  at  London,  and  the  defendants, 
having  paid  the  freight  and  duties,  obtained  possession  of  the  flax  by 
means  of  the  unindorsed  bill  of  lading,  entered  it  at  the  custom-house, 
and  landed  and  housed  it  on  the  4th  of  March  following.  The  said  flax 
was  in  April,  1802,  sold  by  the  brokers  of  the  defendants,  and  an  ac- 
count of  sales  thereof  (dated  6th  of  April,  1802)  was  rendered  by  the 
defendants  to  Oddy  &  Co.,  "  the  net  proceeds  "  whereof  (amounting  to 
£266  7s.)  were  stated  at  the  foot  of  the  account  to  be  "  carried  for  the 
present  to  the  credit  of  Messrs.  Oddy  &  Co.,  though  now  under  litiga- 
tion." The  captain  of  the  Vrow  Jannetje  signed  three  bills  of  lading 
for  the  said  flax,  all  to  the  order  of  Browne  &  Co.,  the  shippers,  who 
transmitted  one  of  the  bills  of  lading  to  the  plaintiffs  with  an  indorse- 
ment upon  it,  making  the  contents  deliverable  to  them,  for  the  purpose 
of  securing  the  amount  of  their  said  bill  upon  Oddy  &  Co.  The  plain- 
tifis,  on  the  6th  of  March,  whilst  the  flax  remained  in  the  warehouses 
and  unsold,  and  also  before  the  commencement  of  this  action,  demanded 
it  under  the  last-mentioned  indorsed  bill  of  lading  from  the  defendants, 
and  forbid  the  sale  of  it ;  but  the  defendants  refused  to  deliver,  and 
afterwards  sold  it.  No  tender  of  money  in  respect  of  the  freight  of 
other  charges  paid  by  the  defendants  was  made  to  them.  The  question 
for  the  opinion  of  the  court  was,  whether  under  the  circumstances  above 
stated  the  plaintifis  were  entitled  to  recover  or  not.  If  the  court  should 
be  of  opinion  that  they  were,  the  verdict  was  to  stand ;  if  not,  a  nonsuit 
to  be  entered. 

Qiles,  for  the  plaintiffs.  The  bill  of  lading  transmitted  by  Browne  & 
Co.  to  Oddy  &  Co.,  directing  the  delivery  of  the  goods  to  be  made  to 
the  order  of  Browne  &  Co.,  not  having  been  indorsed  by  them,  gave  no 
authority  to  the  holder  to  demand  the  goods  of  the  captain,  and  there- 
fore the  defendants  obtained  possession  of  them  wrongfully  in  the  first 
instance,  and  were  at  all  events  guilty  of  a  conversion  by  selling  them 
after  notice  that  they  were  the  property  of  others.  The  bill  of  lading 
being  in  this  form,  the  property  in  the  goods,  which  was  originally  in 
Browne  &  Co.,  the  shippers,  could  only  pass  out  of  them  by  indorse- 
ment. Since  the  case  of  Lickbarrow  v.  Mason,i  a  bill  of  lading  of  goods 
at  sea  is  to  this  and  most  other  purposes  like  a  bill  of  exchange.  The 
captain  cannot  make  a  good  defence  to  an  action  by  the  shippers  for 
want  of  such  indorsement ;  and  this  action  is  to  be  considered  as  brought 

1  2  Term  Rep.  63,  and  5  vol.  367  and-683. 
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by  them,  under  wliom  the  plaintiffs  claim  by  means  of  another  bill  of 
lading  regularly  indorsed.  Oddy  &  C<1.  had  no  original  title  to  the 
goods,  because  the  transmitting  the  bill  of  lading  unindorsed,  together 
with  the  letter  enclosing  it,  showed  that  it  was  not  the  intention  of  the 
shij^pers  to  convey  the  property  to  them,  except  conditionally,  in  case 
of  their  acceptance  of  the  bill  drawn  on  them  for  the  amount;  which 
condition  not  having  been  complied  with,  the  equitable  as  well  as  legal 
property  remained  in  the  shippers :  and  as  Oddy  &  Co.  could  not  have 
lawfully  possessed  themselves  of  the  goods  without  accepting  the  ac- 
companying bill,  they  could  not  convey  any  title  to  the  defendants  by 
handing  over  to  them  an  unindorsed  bill  of  lading,  directing  the  de- 
livery to  be  made  on  account  of  the  shippers. 

3Iarryat,  contra.  First,  whatever  may  be  the  right  of  Browne  & 
Co.  to  the  goods,  the  plaintiffs  cannot  avail  themselves  of  it  in  this 
action ;  for  trover  can  only  be  maintained  by  one  who  has  a  general  or 
special  property,  which  in  the  latter  case  must  have  been  accompanied 
with  possession;  whereas  the  plaintiffs  have  neither,  but  only  a  bare 
authority  to  receive,  no  better  than  that  of  a  broker's  clerk  who  goes 
to  demand  goods.  The  mere  indorsement  of  the  bill  of  lading,  even 
supposing  that  sucli  an  instrument  were  applicable  to  goods  on  shore, 
without  a  valuable  consideration  paid  for  them,  conveyed  no  property 
to  the  plaintiffs :  at  most  it  only  gave  them  authority  to  receive  the 
goods  for  the  benefit  of  Browne  &  Co.,  in  whom  the  property  remained. 
The  case  of  Lickbarrow  o.  Mason  only  decided  that  such  indorsement 
for  a  valuable  consideration  transferred  the  property  of  goods  at  sea, 
of  which  no  other  kind  of  delivery  was  capable  of  being  made,  and  to 
which  alone  the  custom  of  merchants  was  deemed  to  extend.  But 
supposing  Browne  &  Co.  were  the  plaintiffs  in  this  action,  they  could 
not  have  recovered  ;  for  by  the  shipping  of  the  goods  by  the  order  and 
at  the  risk  of  Oddy  &  Co.,  and  sending  them  the  invoice,  the  property 
vested  in  them,  without  any  words  of  condition  annexed,  scU.  in  case 
they  honored  the  bill,  but  subject  only  to  Browne  &  Co.'s  right  of 
stopping  i)i  transitu  in  case  of  the  insolvenc}'  of  the  vendees,  or  their 
refusal  to  honor  the  bill  drawn  upon  them  for  the  ^-alue ;  but  this  right 
could  only  be  exercised  during  the  transit  of  the  goods,  and  when  that 
was  ended  by  the  arrival,  landing,  and  warehousing  of  the  goods  on 
the  part  of  Oddy  &  Co.,  the  right  of  the  shippers  ceased,  and  the  prop- 
erty vested  absolutely  in  Oddy  &  Co.  or  their  assigns.  Though  in 
Bohtlingk  v.  lugiis,^  it  was  considered  that  a  claim  by  the  consignees 
upon  the  captain  while  the  goods  were  in  transitu  was  equivalent  to  an 
actual  stoppage  of  them ;  because  the  captain  should  not  decide  the 
property  by  his  own  wrongful  act  in  making  the  delivery  to  the 
assignees  of  the  consignees  after  notice  from  the  consignors  to  with- 

1  3  East,  381. 
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hold  the  goods.  It  would  be  very  inconvenient  to  commerce  if  it  were 
established  that  the  property  of  goods  shipped  remained  in  the  shippers 
till  dehvery  of  a  bill  of  lading  indorsed;  for  bills  of  lading  are  seldom 
given  m  the  coasting  trade,  and  in  others  it  often  happens  that  they 
are  sent  unindorsed;  and  the  entries  at  the  custom-house,  which  are 
reqmred  to  be  made  within  a  given  time  under  penalty  of  confiscation, 
must  be  made  by  persons  properly  authorized. 

Giles,  in  reply,  said  that  the  indorsement  of  the  bill  of  lading  trans- 
ferred by  a  consequence  of  law  the  legal  property  in  the  goods  to  the 
plamtiffs,  whatever  might  be  the  intention  of  the  parties;  and  there- 
fore it  was  not  like  a  power  of  attorney,  which  only  enables  the  attor- 
ney to  sue  in  the  name  of  his  principal:  and  the  only  effect  of  the  want 
of  a  valuable  consideration  paid  by  the  plaintiffs  is,  that  they  stand  in 
the  same  situation  as  Oddy  &  Co.  would  have  done,  in  which  view  of 
the  case  the  time  of  making  such  indorsement  cannot  vary  the  ques- 
tion; though  certainly  a  bill  of  lading  operates  after  the  landing  of  the 
goods.  [Le  Blanc,  J.  It  does  not  appear  in  the  case  when  the  bill  of 
lading  was  indorsed  to  the  plaintiffs ;  therefore  we  cannot  take  notice 
of  that  fact.]  Then,  as  between  Browne  &  Co.  and  Oddy  &  Co.,  the 
property  never  passed  from  the  first  to  the  last  mentioned.  No  con- 
sideration was  ever  paid  by  Oddy  &  Co.,  and  the  legal  title  never  passed 
fi-om  the  shippers  who  shipped  on  their  own  account,  as  appears  by  the 
express  words  of  the  bill  of  lading. 

Lord  Ellenboeough,  C  J.  If  it  were  necessary  to  decide  whether  or 
not  the  plaintiffs  could  maintain  this  action,  supposing  the  property  not 
to  have  passed  to  Oddy  &  Co.,  I  should  think  that  they  could  not;  for 
no  decision  of  a  court  of  law  upon  the  subject  of  bills  of  lading  has 
gone  further  than  to  say  that  the  assignment  of  a  bill  of  lading  by  the 
consignees  for  a  valuable  consideration,  and  without  notice  by  the 
party  taking  it  of  a  better  title,  passes  the  property  in  the  goods  thereby 
consigned.  But  no  consideration  having  been  paid  by  the  plaintiffs  in 
this  case  for  such  assignment,  they  took  the  bill  of  lading  merely  as 
agents  for  Browne  &  Co.,  and  without  any  property  in  themselves  in 
the  goods.  The  analogy  between  bills  of  lading  and  bills  of  exchange 
has  been  pushed  in  the  argument  beyond  all  warrant  of  authority ;  but 
I  agree  to  the  extent  of  the  doctrine  in  the  case  of  Liokbarrow  v. 
Mason,  that  an  indorsement  of  a  bill  of  lading  for  a  valuable  consider- 
ation, and  without  notice  by  the  indorsee  of  a  better  title,  passes  the 
property.  But  supposing  the  plaintiffs  to  stand  in  the  situation  of 
Browne  &  Co.,  they  would  still  not  be  entitled  to  recover.  The  goods 
were  originally  purchased  for  Oddy  &  Co.,  by  their  orders,  and  shipped 
for  their  use  and  at  their  risk ;  they  were  therefore  entitled  to  the  pos- 
session of  them  as  soon  as  they  arrived,  the  shippers  not  having  stopped 
them  in  transitu ;  and  the  only  thing  which  stood  between  Oddy  & 
Co.  and  such  possession  was  the  circumstance  of  the  captain's  having 
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signed  bills  of  lading  in  such  terms  as  did  not  entitle  them  to  call  upon 
him  for  a  delivery  under  their  bill  of  lading.  But  that  difficulty  has 
been  removed;  for  the  captain  has  actually  delivered  the  goods  to 
their  assigns.  Whether  in  consequence  of  that  Browne  &  Co.  may 
maintain  an  action  against  the  captain  is  another  question;  but  it  is 
enough  to  say  that  the  delivery  has  been  made,  that  is,  made  to  those 
to  whom  and  for  whose  use  the  goods  were  sent,  and  at  whose  risk 
they  were  without  doubt  while  in  transitu^  and  in  whom  the  property 
therefore  was,  subject  only  to  a  sort  of  jus  postliminii,  the  right  in  the 
shippers  of  stopping  them  in  transitu ;  but  here  that  right  was  not 
attempted  to  be  exercised  till  after  the  goods  were  arrived  and  deliv- 
ered into  the  hands  of  the  persons  for  whom  they  were  destined,  when 
it  was  too  late.  I  observe  indeed  at  the  foot  of  the  account  of  sales 
that  the  net  proceeds  are  only  stated  to  be  carried  provisionally  to  the 
credit  of  Oddy  &  Co. ;  but  that  is  sufficiently  explained  by  what  fol- 
lows, because  the  property  was  under  litigation.  But  that  cannot  aifect 
the  question  of  right  as  between  Browne  &  Co.  and  Oddy  &  Co.,  to 
which  latter  the  possession  of  the  defendants  can  alone  be  referred. 
Then  the  goods  which  were  shipped  by  the  orders  and  at  the  risk  of 
Oddy  &  Co.  became  their  property  subject  only  to  the  shipper's  right 
of  stoppage  while  in  transitu,  which  right  not  having  been  exercised 
during  that  period,  the  goods  on  delivery  became  the  indefeasible 
property  of  Oddy  &  Co.,  and  they  were  entitled  to  transfer  their  right 
in  them  to  the  defendants. 

Geose,  J.  As  to  the  question  touching  the  property  in  the  goods,  it 
is  clearly  in  the  defendants.  They  were  originally  ordered  to  be 
shipped  by  Oddy  &  Co.,  under  whom  the  defendants  claim ;  they  were 
accordingly  shipped  on  account  of  Oddy  &,  Co.,  and  at  their  risk ;  that 
vested  the  property  in  them  by  law,  subject  only  to  be  devested  by  the 
shippers  stopping  the  goods  in  transitu.  Then  has  the  property  been 
so  devested  ?  We  only  find  that  the  shippers  transmitted  a  bill  of 
lading  indorsed  to  the  plaintiffs,  to  authorize  them  to  receive  the  goods 
from  the  captain.  When  that  indorsement  was  made  does  not  appear 
in  the  case ;  it  might  have  been  after  the  goods  got  to  the  hands  of  the 
defendants.  At  any  rate  it  came  too  late  after  actual  delivery  to  the 
vendees.  Besides,  to  entitle  these  plaintiffs  to  sue,  it  should  appear  that 
the  bill  of  lading  was  indorsed  to  them  for  a  valuable  consideration. 
Nothing  therefore  is  shown  to  devest  the  property,  which  originally 
vested  in  Oddy  &  Co.  upon  the  shipment  of  the  goods.  After  such 
shipment  they  might  have  insured  the  goods  as  theii-  property,  and 
would  have  been  entitled  to  recover  the  value  if  lost.  And  without 
insurance  the  loss,  if  any,  in  the  course  of  the  voyage  must  have  been 
borne  by  them. 

Laweenob,  J.  It  is  not  necessary  to  decide  the  first  point,  relative  to 
the  want  of  title  in  the  plaintiii's  to  maintain  trover ;  but  it  seems  to 
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me  that  the  plaintiffs'  counsel  has  attempted  to  carry  the  eAect  of  the 
indorsement  of  a  bill  of  lading  much  farther  than  it  has  hitherto  gone. 
The  indorsement  of  the  bill  of  lading  to  the  plaintiffs  in  this  case  was 
no  more  than  Browne  &  Co.  giving  an  authority  to  the  captain  to 
deliver  the  flax  to  the  person  to  whom  such  indorsement  directed  the 
delivery  to  be  made.  The  object  in  making  it  was  only  to  enable  the 
plaintiffs  to  take  possession  of  the  flax  on  account  of  the  shippers,  as  a 
matter  of  precaution  in  case  of  the  insolvency  of  Oddy  &  Co. ;  the 
shippers  trusting  that  the  captain  would  not  deliver  the  goods  without 
a  proper  authority.  There  was  certainly  no  intention  on  their  part  to 
transfer  the  property  to  the  plaintiffs.  But  supposing  that  were  other- 
wise, still  the  plaintiffs  would  not  be  entitled  to  recover.  Upon  the 
shipment  of  the  goods  on  account,  and  at  the  risk  of  Oddy  &  Co.,  the 
property  became  vested  in  them,  and  so  it  continued  from  that  time, 
subject  only  to  the  consignors'  right  of  stopping  it  in  transitu.  That 
is  so  cigar  that  no  authority  is  wanted  to  establish  it.  Then  the  right 
of  stopping  them  not  having  been  exercised  while  the  goods  were  in 
transitu,  when  Oddy  &  Co.  got  possession  of  them  they  had  a  right  to 
transfer  them  to  the  defendants. 

Le  Blanc,  J;  The  only  difSculty  in  the  argument  arises  from 
taking  into  consideration  the  case  as  between  the  captain  and  the  ship- 
pers, and  applying  it  to  the  question  between  the  latter  and  the  con- 
signees. The  captain,  indeed,  undertook  by  the  bills  of  lading  which 
he  signed  to  deliver  the  goods  only  to  the  order  of  the  shippers,  and 
he  may  be  liable  to  answer  to  them  for  the  breach  of  that  contract. 
But  the  question  is  different  as  between  these  parties ;  for  supposing 
that  the  plaintiffs  got  the  legal  property  from  Browne  &  Co.  by  the 
bare  indorsement  of  the  bill  of  lading,  which  I  much  doubt,  yet  it 
appears  that  the  goods  had  been  ordered  by  Oddy  &  Co.,  and  were 
shipped  on  their  account  and  at  their  risk,  by  Browne  &  Co.  Then, 
upon  such  shipment,  without  any  bill  of  lading,  they  became  the  prop- 
erty of  Oddy  &  Co.,  subject  only  to  the  right  of  Browne  &  Co.  to  stop 
them  in  transitu.  Then  whether  the  plaintiffs  be  the  agents  of  Browne 
&  Co.  or  have  a  property  themselves  in  the  goods  transferred  to  them 
by  the  shippers,  yet  as  they  could  only  exercise  the  right  of  stoppage 
while  the  goods  were  in  transitu,  when  once  they  were  in  the  possession 
of  Oddy  &  Co.,  or  of  those  who  had  authority  from  them  to  receive  them 
(whether  received  rightfully  or  wrongfully  from  the  captain),  the  right 
of  stoppage  ceased,  and  the  property  became  indefeasibly  vested  in 
Oddy  &  Co.,  without  any  further  control  of  the  shippers  over  it.  Upon 
this  ground  alone  the  defendants  are  entitled  to  retain  the  value  of  the 
„OQ^g_  Postea  to  the  defendants. 
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OGLE   V.  ATKINSON   and   Another. 
In  the  Common  Pleas,  November  15,  1814. 

[Reported  in  5  Taunton,  759.] 

Teover  for  a  quantity  of  hemj)  and  flax.  The  cause  was  tried  be- 
fore Mansfield,  C.  J.,  at  the  sittings  after  Michaelmas  term,  1813,  and 
a  verdict  was  found  for  the  plaintiff,  subject  to  a  case.  In  1809,  the 
plaintiff  consigned  wines  to  Smidt  &  Co.  at  Riga,  for  sale  on  his 
account,  and  next  year  ordered  them  to  purchase  for  him  the  hemp 
and  flax  in  question.  In  April,  1810,  the  plaintiff  sent  his  own  ship, 
the  Bremen  packet,  to  receive  the  goods  so  ordered.  On  her  arrival 
at  Riga,  the  captain  receiveil  from  Smidt  &  Co.  the  goods  in  question, 
with  others,  on  behalf  of  the  plaintiff",  and  as  the  jDlaintiff 's  own  goods, 
which  Smidt  &  Co.  stated  to  the  captain  that  they  were.  These 
goods  not  fully  loading  the  ship,  Smidt  &  Co.  procured  other  goods  to 
be  shipjjed  on  freight ;  the  captain,  by  agreement  with  the  plaintiff 
(his  owner),  was  to  have  £15  per  cent  primage  upon  the  ship's  home- 
ward freight,  to  be  estimated  as  well  upon  the  plaintiff's  own  goods 
as  upon  those  which  were  actually  to  pay  freight,  the  rate  of  which 
last  was  £10  per  ton,  but  Smidt  &  Co.  required  the  captain  to  estimate 
the  freight  upon  the  goods  received  for  the  plaintiff"  at  £8  per  ton  only. 
The  captain  objected  to  this  distinction,  but  Smidt  &  Co.  insisted  that 
his  owner  was  entitled,  that  the  freight  upon  the  goods  belonging  to 
the  plaintiff  should  not  be  estimated  at  the  same  rate  which  the  other 
goods  were  to  pay ;  at  length  the  captain  consented.  Before  the  ship 
left  Riga,  Smidt  &  Co.  wrote  a  letter  without  date  to  the  plaintiff", 
apprising  him  of  having  shipped  the  hemp  and  flax  in  question  by  the 
Bremen  packet,  and  stating  that  they  enclosed  the  bills  of  lading  and 
invoices  of  that  shipment,  for  which  they  debited  the  plaintiff's  account, 
and  requested  that,  being  found  right,  the  plaintiff  would  have  them 
noted  in  conformity  therewith.  In  that  letter  were  enclosed  four  in- 
voices, dated  18-30  June,  expressing  the  flax  to  be  shipped  on  board 
the  Bremen  packet,  for  the  account  and  the  risk  of  the  plaintiflT;  and 
Smidt  &  Co.,  after  enumerating  all  the  charges  on  the  cargo  and  ship, 
therein  charged  to  the  plaintiff  a  commission  of  two  and  a  half  per 
cent  on  the  amount  of  the  goods  and  charges.  In  a  letter  of  15-27 
June,  they  promised  to  furnish  the  plaintiff  with  the  vouchers  of  the 
whole  shipment;  and  in  another  mentioned  having  before  sent  him 
the  bill  of  lading  and  invoices  of  those  shipments,  performed  on  the 
plaintiff's  account  on  board  the  Bremen  packet,  and  they  annexed  the 
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duplicate  of  the  vouchers.     After  the  captain  had  received  the  goods, 
he  was  requested  by  Smidt  &  Co.  to  sign  a  bill  of  lading  for  them, 

deliverable  to or  his  order,  for  which  he  was  to  receive  freight  at 

the  rates  therein  specified.  The  captain  objected  to  sign  the  bills  of 
lading  with  a  blank  for  the  name  of  the  consignee,  until  Smidt  &  Co. 
assured  him  that  was  of  no  consequence,  as  the  goods  were  to  be  de- 
livered to  his  owner,  upon  which  he  signed  it.  The  first-mentioned 
letter  to  the  plaintiff,  which  contained  the  invoices  and  bill  of  lading, 
was  sent  by  Smidt  &  Co.  to  Lehr,  their  agent  in  this  country,  in  a 
letter  dated  Riga,  4-16  June,  wherein  they  stated  respecting  the  Bremen 
packet,  that  they  should  make  out  Ogle's  bills  of  lading  to  order,  that 
in  case  of  his  not  accepting  the  drafts,  Ruckers  might  become  pos- 
sessors of  the  bills  of  lading  ;  and  after  stating  the  amount  of  the  goods 
loaded  for  the  plaintiff,  and  charges,  and  that  there  would  be  very  little 
of  the  proceeds  of  his  wines  remaining  at  his  disposal,  they  added  that 
they  drew  on  him  only  £2500,  which  bills  they  remitted  to  Messrs. 
Ruckers.  They  conceived  that  sum  to  be  the  balance  due  to  them, 
which  the  plaintiff  disputed.  In  a  letter  of  2-14  July,  Smidt  &  Co. 
instructed  Lehr  to  take  the  necessary  measure,  that  in  case  Smidt  & 
Co.'s  drafts  of  £1300  and  £1200  at  three  months,  drawn  on  the  4r-16 
June,  were  not  accepted,  he  should  otherwise  dispose  of  the  bills  of 
lading  he  had  in  hand,  and  let  Messrs.  Ruckers  receive  the  goods  and 
dispose  of  them.  Lehr,  in  pursuance  of  these  instructions,  called  upon 
the  plaintiff  before  the  ship  arrived,  and  delivered  to  him  the  letter 
enclosing  the  four  invoices,  and  stated  that  Smidt  &  Co.  had  drawn 
two  bills  upon  him,  the  one  for  £1200,  the  other  for  £1300,  which  were 
in  the  hands  of  Messrs.  Ruckers,  and  requested  the  plaintiff  would 
accept  them ;  the  plaintiff  refused,  and  Lehr  in  consequence  indorsed 
the  bill  of  lading  to  Messrs.  Ruckers.  On  the  ship's  arrival  in  Eng- 
land, before  any  of  the  goods  had  been  delivered  to  the  plaintiff, 
Messrs.  Ruckers  claimed  the  goods  as  indorsees  of  the  bill  of  lading, 
but  the  captain  refused  to  deliver  to  them,  and  delivered  the  goods  to 
the  plaintiff,  who  deposited  them  with  the  defendants  as  warehouse- 
keepers  on  his  account.  He  had  since  demanded  them  back  from  the 
defendants,  and  tendered  them  the  amount  of  their  charges,  but  they 
had  refused  to  deliver  them.  There  was  no  tender  of  any  freight  for 
the  goods.  Smidt  &  Co.  were  alien  enemies  at  the  time  of  the  ship- 
ment and  trial.  The  plaintiff  had  obtained  a  license  from  the  crown 
to  import  these  goods,  upon  which  license  Smidt  &  Co.  had,  before  the 
ship  left  Riga,  indorsed  that  the  goods  were  shipped  on  British  account. 
If  the  plaintiff  were  not  entitled  to  recover  the  value  of  the  goods  so 
deposited  with  the  defendants,  a  nonsuit  was  to  be  entered. 

This  case  was  argued  by  Vcmghan,  Serjt.,  for  the  plaintiff,  and  by 
Zens,  Serjt.,  for  the  defendant.  The  former  referred  to  the  cases  of 
DeMetton  v.  DeMellon,  2  Campb.  420;  Pinto  v.  Santos,  5  Taunt.  447; 
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Bohtlingk  v.  Inglis,  3  East,  381 ;  Fowler  and  Another  v.  Kymer  and 
Mactaggart,  cited  7  T.  R.  442,  and  briefly  reported  by  Mr.  Abbott  on 
Merchant  Ships,  4th  ed.  386,  and  3  East,  396 ;  and  Coxe  v.  Harden,  4 
East,  211.  The  latter  distinguished  this  case  from  Bohtlingk  v.  Inglis, 
Coxe  V.  Harden,  and  Fowler  v.  Kymer  and  Mactaggart.  And  the 
former  was  stopped  in  his  reply  by  the  court. 

GiBBS,  C.  J.  This  is  an  action  by  Ogle  against  Atkinson,  into 
whose  hands  Ogle  had  delivered  goods,  brought  for  the  purpose  of 
recovering  from  them  the  value  of  the  goods,  which  they  refuse  to  re- 
deliver, insisting  that  the  property  of  the  goods  is  in  Smidt  &  Co., 
from  whom  they  have  had  notice  to  detain  them.  There  are  two  pre- 
liminary points  made  by  the  plaintiff:  first,  that  the  defendants  cannot 
refuse  to  deliver  up  the  goods  to  the  plaintiff  from  whom  they  received 
them;  but,  if  the  property  is  in  others,  I  think  they  may  set  up  this 
defence.  Secondly,  it  is  said.  Ogle  has  a  lien  for  freight ;  he  might 
have  had  such  a  lien,  but  if  he  wrongfully  gets  the  goods  into  his 
hands  on  a  claim  of  property,  he  cannot  afterwards  set  up  a  lien  for 
freight.  This  brings  us  to  the  true  question,  which  is,  in  whom  the 
property  is  vested.  It  is  true  that  the  goods  might  have  been  deliv- 
ered aboard  the  ship  on  the  terms  on  which  the  defendant  contends 
they  were  delivered;  and  if  they  had  been,  no  doubt  the  plaintiff  could 
not  have  obtained  the  goods,  without  accepting  the  bills ;  but  were 
they  so  delivered  ?  Smidt  &  Co.,  in  their  letter  to  Ogle,  never  make 
mention  of  any  bills  to  be  accepted  by  Ogle.  No  doubt,  a  delivery  on 
board  this  ship  was  an  absolute  delivery  to  Ogle,  unless  qualified. 
Does  the  case,  therefore,  state  any  such  qualification  ?  The  case  states 
that  the  captain  received  them  as  the  plaintiff's  own  goods,  which 
means  his  own  goods  absolutely ;  not  with  any  qualification ;  and 
Smidt  &  Co.  represent  them  to  the  captain  to  be  goods  of  Ogle,  and 
as  such  they  arc  delivered.  If  Smidt  &  Co.  had  said,  "We  deliver  the 
goods  to  you,  to  be  the  goods  of  Ogle  if  he  accepts  certain  bills,  the 
defence  would  avail ;  but  no  such  thing  passes.  I  cannot  annex  to 
this  delivery  the  qualification  that  they  are  to  be  the  plaintiff's  own 
goods  if  he  does  certain  things.  The  captain,  then,  receives  them  as 
Ogle's  absolutely.  Is  this  state  altered  ?  The  goods  go  on  board ; 
bills  of  lading  are  tendered  to  the  captain  to  sign  in  blank;  the  captain 
objects.  According  to  the  defendant's  argument,  the  answer  should 
have  been,  I  leave  the  bills  in  blank,  because  it  is  as  yet  uncertain  to 
whom  the  bills  may  be  deliverable,  for  that  the  cargo  is  to  go  to 
Rucker,  unless  the  plaintiff  accepts  certain  bills  ;  but  the  answer  given 
is.  The  blank  in  the  bill  is  immaterial,  for  the  goods  are  at  all  events  to 
be  delivered  to  your  owner.  If  the  blank  was  immaterial,  it  imported 
no  alteration  in  the  terms  of  the  delivery  ;  if  it  was  material,  a  fraud 
was  practised  on  the  captain,  which  cannot  avail  the  consignors.  I 
therefore  think  that  the  property  of  the  goods  entirely  vested  in  the 
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plaintiff,  and  that  the  subsequent  acts  of  the  consignors  and  their 
agents  cannot  prevent  him  from  recovering  against  the  defendants ; 
the  judgment  therefore  must  be  for  the  plaintiff. 

Heath,  J.  I  am  of  the  same  opinion.  As  to  the  preliminary  point 
first  taken,  it  is  peculiar  to  the  action  of  ejectment,  that  he  who  is 
entrusted  with  the  possession  of  land  must  deliver  it  back  to  his  lessor, 
but  that  rule  extends  to  no  other  action.  As  to  the  merits,  it  is  ad- 
mitted that  at  the  time  of  the  delivery  into  the  ship,  the  property  was 
vested  in  the  plaintiff,  unless  there  was  something  to  divest  it.  It  is 
afterwards  said,  there  was  a  reservation  of  the  right  of  the  vendor. 
This,  however,  is  never  communicated  to  the  plaintiff,  but  only  to  the 
vendor's  agent ;  that  could  not,  therefore,  affect  the  right  of  the  plain- 
tiff, which  had  before  vested.  It  is  similar  to  the  mental  reservation 
of  the  Jesuits. 

Chambeb,  J.  I  am  of  the  same  opinion.  Here  is  an  explicit,  plain, 
direct  declaration  by  the  parties  that  the  goods  are  Ogle's,  and  I  can 
see  nothing  to  revoke  or  alter  it. 

Dallas,  J.,  concurred.  It  is  properly  admitted  by  the  counsel  for 
the  defendant,  that  a  delivery  on  board  Ogle's  ship  was  an  absolute 
delivery,  unless  there  were  something  to  make  it  otherwise,  and  when 
the  captain  is  desired  to  sign  a  blank  bill  of  lading,  and  he  objects,  he 
is  told  it  will  make  no  difference,  inasmuch  as  the  delivery  to  Ogle  is 
to  be  in  all  events  absolute.  Judgment  for  the  plaintiff. 


BRANDT  AND  Anoxhbk  v.  BOWLBY  and  Anothee. 
In  the  King's  Bench,  November  7, 1831. 

[Reported  in  2  Bamewall  Sj-  Adolphus,  932.] 

Assumpsit  against  the  defendants,  as  owners  of  the  ship  Helena,  for 
not  delivering  to  the  plaintiffs'  orders  or  assigns  at  London  a  cargo  of 
wheat  shipped  by  them.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at 
the  London  sittings  after  last  Trinity  term,  the  followmg  appeared  to 
be  the  facts  of  the  case:  The  plaintiffs  were  merchants,  having 
establishments  at  St.  Petersburg  and  Archangel,  and  Emanuel  H. 
Brandt,  brother  of  one  of  the  plaintiffs,  was  their  agent  residing  in 
London.  Mr.  Berkeley,  a  commission  merchant,  who  hved  at  JNew- 
castle-upon-Tyne,  being  desirous  of  making  some  purchases  m  com, 
sent,  in  June  and  July,  1830,  to  the  plaintiffs  (through  Emanuel  H. 
Brandt)  several  orders  for  the  purchase  of  corn  on  his  account,  direct- 
ing them  to  draw  upon  Esdaile  &  Co.,  bankers  in  London,  for  the 
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amount,  and  also  upon  Harris  &  Co.,  in  London,  to  a  certain  extent. 
Berkeley  chartered  four  ships,  and,  among  the  rest,  the  Helena,  belong- 
ing to  the  defendants,  and  sent  them  to  Russia  to  be  freighted  by  the 
plaintiffs.  A  dispute  arose  between  Berkeley  and  E.  H.  Brandt,  and 
the  former  sent  a  letter  on  the  28th  of  July  cancelling  every  order  he 
had  given.  That  letter  was  forwarded  to  St.  Petersburg  by  E.  H. 
Brandt.  Various  shipments  were  made  by  the  houses  in  Russia,  on 
account  of  Berkeley,  and  were  transmitted  to  England  in  the  vessels 
chartered  by  him.  Bills  were  drawn  upon  Esdaile  &  Co.  for  the 
amount,  but  on  their  arrival  they  were  dishonored,  and  the  cargoes 
were  refused.  The  question  in  this  case  arose  as  to  a  cargo  shipped 
by  the  Helena.  By  a  letter  dated  August  8,  1830,  to  Berkeley,  the 
plaintiifs  wrote  as  follows :  — 

We  have  succeeded  in  purchasing  a  cargo  of  wheat  for  the  Helena,  and  shall 
despatch  it  as  soon  as  possible  to  the  address  of  R.  Harris  &  Sons,  London, 
which  house  we  shall  address  to-day  with  regard  to  effecting  the  insurance.  We 
trust  what  we  have  done  for  you  will  meet  your  approval,  although  by  a  com- 
munication received  from  Mr.  E.  H.  Brandt  subsequently  to  our  having  made 
this  purchase  we  learn  that  you  have  been  induced  to  cancel  the  several  orders 
in  our  hands. 

This  cargo  was  afterwards  shipped  in  the  Helena  for  England,  and 
the  23laintiffs  wrote  the  following  letter  to  Berkeley :  — 

St.  Peteesbukg,  August  26,  1830. 
We  now  have  much  pleasure  in  waiting  upon  you  with  invoice  and  bill  of  lad- 
ing of  770  chests  of  wheat  shipped  for  your  account  and  risk  per  the  Helena, 
Mann.  For  the  amount  of  the  former,  if  found  correct,  you  will  please  give  us 
credit  with  £810  4.v.  5d.  An  indorsed  bill  of  lading  we  have  this  day  forwarded 
to  Messrs.  R.  Harris  &  Sons,  of  London,  at  the  same  time  drawing  upon  them 
for  £673  15s. ;  and  for  the  balance  remaining  thus  in  our  favor,  viz.,  £136  9s. 
5d.,  we  this  day  make  free  to  value  upon  you  at  three  months'  date,  payable  in 
London  to  the  order  of  Emanuel  H  Brandt,  which  draft  we  beg  to  recommend 
to  your  kind  protection. 

An  unindorsed  bill  of  lading  was  enclosed,  and  an  invoice  of  "  wheat 
bought  by  order  and  for  account  of  J.  Berkeley,  Esq.,  Newcastle,  and 
shipped  at  his  risk  to  London,  to  the  address  of  R.  Harris  &  Sons 
there,  per  the  Helena,  Captain  James  Mann."  The  bills  of  exchange 
enclosed  in  this  letter  drawn  upon  Berkeley  and  Harris  &  Co.  were 
presented  for  acceptance  and  refused.  Whereupon  E.  H.  Brandt  de- 
livered the  indorsed  bill  of  lading  to  Harris  &  Co.,  and  desired  them 
to  accept  the  bill  of  exchange  drawn  upon  them  on  his  account,  and 
to  effect  an  insurance  upon  the  cargo,  which  they  were  to  receive  on  its 
arrival.  In  a  letter  dated  September  29,  1830,  from  E.  H.  Brandt  to 
Mr.  Hedley  (who  acted  as  an  agent  for  Berkeley),  he  wrote, 

Mr.  Berkeley  refuses  to  receive  the  cargoes  or  give  any  instructions  for  the 
acceptance  of  the  bills,  and  1  have  been  obliged  for  the  security  of  the  property 
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to  insure  the  cargoes,  and  give  the  captain  orders  where  to  proceed  to,  though 
of  course  I  still  hold  Mr.  Berkeley  answerable  for  the  consequences  of  his  be- 
havior. I  conceive  that  you  are  bound  to  see  that  his  engagements  are  fulfilled 
and  I  call  on  you  to  see  Mr.  B.  immediately  and  make  arrangements  for  the 
acceptance  of  all  the  bills  without  delay. 

On  the  2d  of  October,  Berkeley  confirmed  the  revocation  of  his 
orders,  and  on  the  24th  of  November,  E.  H.  Brandt  gave  notice  to 
Hedley  that  he  should  retain  the  whole  of  the  wheat  for  his  brother; 
after  which  Berkeley  offered  to  pay  the  price  of  the  wheat  and  the 
chai-ges,  but  it  was  refused.  The  captain  delivered  the  cargo  of  the 
Helena  to  Berkeley's  orders  at  Grangemouth,  and  not  to  Harris  &  Co., 
in  London,  according  to  the  bill  of  lading.  Upon  proof  of  these  facts, 
the  Lord  Chief  Justice  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiffs, and  to  assess  the  damages  at  the  price  of  the  cargo  when  it 
reached  the  port  of  discharge. 

Campbell,  for  the  defendants,  moved  for  a  new  trial,  on  the  ground 
of  misdirection,  or  to  reduce  the  amount  of  damages.  The  ship-own- 
ers, who  have  delivered  over  the  cargo  of  the  Helena  to  Berkeley,  if 
answerable  at  all  to  the  plaintiffs,  are  only  so  in  nominal  damages. 
Berkeley  had  sent  out  orders  to  Brandt  &  Co.,  the  plaintiffs,  to 
which  they  had  assented,  and  thereby  a  contract  was  established  be- 
tween them.  Afterwards  Berkeley  sent  to  cancel  all  his  orders;  but 
he  could  not  of  himself  rescind  the  contract ;  Brandt  &  Co.  must  also 
have  assented  to  such  cancelling.  But  they  did  not  so  assent  after 
they  had  received  the  letter  of  cancellation;  they  despatched  the 
cargo  by  the  Helena,  with  an  invoice  stating  it  to  have  been  bought 
for  his  account  and  shipped  at  his  risk.  On  that  shipment,  then,  the 
property  vested  in  him.  [Lord  Tentbeden^,  C.  J.  He  had  refused 
to  receive  it  before  that.]  But  he  was  afterwards  willing  to  receive  it, 
and  offered  to  pay  the  invoice  price,  and  all  the  charges  due  upon  the 
cargo.  It  is  clear  that  trover  could  not  have  been  maintained  against 
Berkeley  for  the  wheat  if  he  had  got  possession  of  it.  Coxe  v.  Harden.^ 
There  goods  were  purchased  abroad  and  shipped  on  account  and  at  the 
risk  of  the  consignee,  and  bills  of  lading  were  taken  from  the  captain 
to  deliver  them  to  the  consignor's  own  order.  One  of  them  was  trans- 
mitted unindorsed,  together  with  an  invoice,  to  the  consignee,  enclosed 
in  a  letter,  informing  him  that  the  consignor  had  drawn  upon  him  for 
the  amount,  and  an  indorsed  bill  of  lading  was  sent  to  the  consignor's 
agent.  It  was  held  that  on  the  shipment,  the  property  in  the  goods 
vested  in  the  consignee.  That  case  is  quite  analogous  to  the  present, 
and  proves  that  the  wheat  could  not  have  been  recovered  from  Berke- 
ley. [Paekb,  J:  In  the  present  case  the  letter  enclosing  the  bill  of 
lading  informed  the  consignee  that  an  indorsed  bill  of  lading  had  been 

I  4  East,  211. 
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sent  to  another  person.  That  was  not  so  in  the  case  cited.]  But  sup- 
posing the  court  to  be  of  a  contrary  opinion,  then  the  proper  measure 
of  damages  was  the  invoice  price  of  the  wheat  and  the  charges,  not 
the  value  at  the  port  of  discharge.  The  amount  of  the  damages  ought 
therefore  to  be  reduced. 

LoED  Tbnteeden,  C.  J.  There  ought  to  be  no  rule  in  this  case.  It 
is  an  action  against  the  defendants  as  shijj-owners,  on  the  bill  of  lading, 
by  the  terms  of  which  the  captain  undertakes  to  deliver  certain  goods 
shipped  for  London,  at  London,  to  the  plaintiffs'  orders.  The  com- 
plaint against  the  defendants  is,  that  instead  of  deliveiing  them  to  the 
jilaintiffs'  orders,  they  delivered  them  at  another  place,  and  to  a  person 
who  had  not  the  plaintiffs'  orders.  This  was  a  breach  of  the  contract 
for  which  the  plaintiffs  might  undoubtedly  maintain  an  action  against 
the  ship-owners.  But  they  defend  themselves  under  Berkeley,  and  say 
that  he  had  a  right  to  receive  the  goods,  for  the  property  had  vested  in 
him,  and  therefore  the  plaintiffs  are  not  entitled  to  more  than  nominal 
damages.  Let  us  see  how  that  is.  The  wheat  had  been  purchased  on 
his  order,  which  he  revoked.  By  the  original  terms  of  the  contract  it 
was  to  be  sent  to  London,  and  bills  were  to  be  drawn  upon  Harris  & 
Co.  for  the  amount.  Berkeley,  however,  insisted  he  would  have  noth- 
ing to  do  with  it.  Emanuel  H.  Brandt  insisted  he  should,  and  that  he 
would  hold  him  to  his  engagement.  The  plaintiffs  send  the  letter  of 
the  26th  of  August  stating  that  they  have  shipped  the  wheat  on  his 
account.  At  the  same  time  they  inform  him  that  they  have  forwarded 
an  indorsed  bill  of  lading  to  Harris  &  Co.,  and  have  drawn  upon  him 
and  them  for  the  amount.  He  directed  them  not  to  accept  the  biUs 
drawn  on  them,  and  they  were  not  accepted.  Can  it  be  said  that  he 
has  performed  his  part  of  the  contract,  which  was  not  only  to  receive 
the  goods,  but  also  that  Harris  &  Co.  should  accept  bills  for  payment 
of  the  value  ?  He  could  have  no  right  to  the  goods  unless  he  allowed 
Harris  &  Co.  to  accept  the  bills ;  for  that  was  a  part  of  the  bargain. 
After  the  refusal  to  accept,  E.  H.  Brandt  effected  an  insurance  on  the 
goods  for  the  use  of  the  plaintiffs.  It  is  impossible,  therefore,  to  say 
that  the  property  had  vested  in  Berkeley ;  and  the  defendants  were 
not  justified  in  delivering  the  wheat  to  him.  The  damages  ought  to 
be  the  value  of  the  cargo  at  the  time  when  it  was  to  have  been  de- 
livered, that  is,,  at  the  port  of  discharge. 

Paeke,  J.  I  am  of  the  same  opinion.  This  is  an  action  on  the  bill 
of  lading  for  not  delivering  to  the  assignee  of  the  plaintiffs.  The  de- 
fendants have  not  done  that,  but  have  delivered  to  a  third  party.  In 
order  to  defend  themselves,  they  must  establish  the  right  of  that  third 
party,  but  in  that  they  have  failed.  It  appears  that  Berkeley  gave 
orders  to  the  plaintiffs  to  jmrchase  wheat  on  his  account,  and  that  they 
consented  to  execute  those  orders.  Berkeley,  however,  took  upon 
himself,  in  his  letter  of  the  28th  of  July,  to  cancel  his  orders.     Nowj 
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I  agree  to  the  law  laid  down  in  argument,  that  a  contract  cannot  be 
rescinded  by  one  only  of  two  contracting  parties ;  but  the  question  in 
this  case  is,  whether  the  property  in  the  goods  shipped  ever  vested  in 
Berkeley  at  all.     That  depends  entirely  on  the  intention  of  the  con- 
signors.    It  is  said  that  the  plaintiffs,  by  the  very  act  of  shipping  the 
wheat  in  pursuance  of  Berkeley's  order,  irrevocably  appropriated  the 
property  in  it  to  him.    I  think  that  is  not  the  effect  of  their  conduct ; 
for,  looking  to  the  letter  of  the  26th  of  August,  it  manifestly  appears 
that  they  intended  that  the  property  should  not  vest  in  Berkeley 
unless  the  bills  were  accepted.    They  stated  in  that  letter  that  they 
had  drawn  upon  Harris  &  Sons  and  Berkeley  bills  amounting  to  £810, 
the  price  of  the  wheat,  payable  to  E.  H.  Brandt ;    and  they  recom- 
mended them  to  his,  Berkeley's,  protection.    They  also  stated  that  they 
had  forwarded  to  Harris  &  Sons  an  indorsed  bill  of  lading,  and  they 
enclosed  to  Berkeley  an  unindorsed  bill  of  lading.     The  fact  of  their 
transmitting  the  latter  bill  of  lading  to  Berkeley,  and  an  indorsed  one 
to  Harris  &  Sons,  shows  clearly  that  they  did  not  intend  that  the 
property  in  the  wheat  should  vest  absolutely  in  Berkeley,  but  should  be 
subject  to  a  condition  that  the  bills  were  accepted.     As  they  were  not 
accepted,  Berkeley  has  not  performed  the  condition  on  which  the  vest- 
ing of  the  property  in  him  was  to  depend,  and  therefore  it  never  did 
vest  in  him.     The  only  remaining  question  is  as  to  the  amount  of 
damages.     As  between  the  parties  in  this  cause,  the  plaintiffs  are 
entitled  to  be  put  in  the  same  situation  as  they  would  have  been  in  if  the 
cargo  had  been  delivered  to  their  order  at  the  time  when  it  was  de- 
livered to  Berkeley ;  and  the  sum  it  would  have  fetched  at  that  time 
is  the  amount  of  the  loss  sustained  by  the  non-performance  of  the  de- 
fendants' contract. 

Tauntoit,  J.  The  bills  drawn  by  the  plaintiffs  in  payment  of  this  cargo 
not  having  been  accepted,  no  property  vested  in  Berkeley.  It  cannot 
be  said  that  by  the  letter  of  the  29th  of  September,  E.  H.  Brandt  set 
up  again  the  contract  which  had  been  rescinded.  That  letter  is  not  a 
waiver  of  the  breach  of  the  contract,  but  a  remonstrance  on  its  non- 
completion  and  the  non-acceptance  of  the. bills.  He  does  not  say,  We 
shall  hold  Berkeley  to  his  original  contract,  but  that  he  will  be  held 
answerable  for  the  consequences  of  his  behavior.  That  must  mean  for 
any  damage  which  may  accrue  from  his  not  performing  the  contract. 
As  to  the  amount  of  damages,  I  think  the  value  of  the  wheat  on  its 
arrival  at  the  port  of  discharge  where  it  was  delivered  to  Berkeley,  is 
the  amount  of  the  loss  sustained  by  the  defendants'  breach  of  con- 
tract. TT     J       1 

Pattbson,  J.     I  am  of  the  same  opinion.    In  Coxe  v.  Harden, 
trover  was  brought  by  the  indorsee  of  a  bill  of  lading  to  recover  the 
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value  of  goods,  the  possession  of  which  had  been  obtained  by  the  as- 
signee of  the  party  on  whose  account  they  were  shipped;  and  although 
the  decision  in  that  case  was  that  the  action  was  not  maintainable, 
Lord  Ellenborough,  C.  J.,  and  Le  Blanc,  J.,  seem  to  intimate  that  an 
action  might  have  been  maintainable  by  the  consignors  against  the 
captain.  The  present  action  is  by  the  shipper  .against  the  owners  for 
not  delivering  according  to  the  bill  of  lading.  I  think  such  an  action 
is  maintainable ;  and  that  being  so,  the  only  question  is,  what  damages 
are  recoverable  ?  Prima  facie  the  plaintifis  are  entitled  to  recover  the 
sum  which  the  cargo  would  h.ave  brought  when  it  ought  to  have  been 
delivered  to  the  plaintiffs'  assignee.  It  has  been  said  that  the  property 
absolutely  vested  in  Berkeley  by  the  shipment,  and  if  so,  that  the  plain- 
tiffs are  entitled  to  recover  nominal  damages  only ;  but  it  seems  to  me 
that  the  bills  drawn  for  the  cargo  not  having  been  accepted,  Berkeley 
had  not  performed  his  part  of  the  contract,  and  therefore  the  property 
did  not  vest  in  him,  and  consequently  that  the  plaintiffs  were  entitled 
to  recover  the  full  value.  Rule  refused. 


WILMSHURST  and  Anoti-iee  v.  BOWKER  and  Another. 
In  the  Common  Pleas,  Mat  8,  1841. 

{Reported  in  2  Mnnninej  S,-  Granger,  792.] 

In  the  Exchequer  Chamber,  February  3,  1844. 

[Beporied  in  7  Manning  ^  Granger,  882.] 

Case.  The  first  count-  stated  in  substance  that,  on  the  25th  Octo- 
ber, 18oG,  the  plaintiffs  liargaincd  with  the  defendants  to  buy  of  them, 
and  the  defendants  sold  to  the  plaintiffs,  500  quaiters  of  wheat  at  51«. 
per  quarter;  that  on  the  liTth  of  said  October,  the  defendants,  by  order 
of  the  plaintiffs,  caused  said  wheat  to  be  shippied  on  board  of  a  certain 
vessel  then  lying  at  the  port  of  Lynn,  in  the  county  of  Norfolk,  to  wit, 
a  vessel  called  the  Ramsgate,  of  which  one  Lightowler  was  then  master, 
to  he  carried  from  said  Lynn  to  Maidstone,  in  the  county  of  Kent,  for 
the  account  and  at  the  risk  of  the  plaintiffs,  and  there  to  be  delivered 
to  the  plaintiffs ;  and  the  defendants  then  parted  with  the  possession 

1  The  declaration  also  contained  a  count  in  trover,  the  pleadings  connected  with 
which  came  before  the  court  on  demurrer  in  Hilary  term,  1839.  Judgment  was  given 
for  the  detendants  on  the  ground  that  the  plaintifi'  had  not  such  a  right  of  possession 
to  the  wheat  as  would  entitle  them  to  maintain  trover.  See  5  New  Cases,  541,  7 
Scott,  661. 
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of  the  said  wheat,  and  delivered  the  same  out  of  their  possession  to 
the  said  Lightowler,  in  and  on  board  of  the  said  vessel ;  and  the  said 
Lightowler  then  received  the  said  wheat,  and  had  possession  of  the 
same,  for  the  purposes  aforesaid.  That  afterwards,  on  the  said  27th  of 
October,  the  said  Lightowler  executed  and  delivered  to  the  defendants 
a  bill  of  lading,  whereby  he  undertook,  on  the  arrival  of  said  vessel  at 
Maidstone,  to  deliver  the  said  wheat  to  the  order  of  the  defendants; 
and  the  defendants  made  out  an  invoice  of  said  wheat,  stating  the 
same  to  be  shipped  by  order  and  for  the  account  and  risk  of  the  plain- 
tiffs, and  wrote  a  letter  to  the  plaintiffs,  requesting  them  to  add  to  said 
invoice  the  charge  for  insuring  said  wheat,  and  remit  the  amount  to 
the  defendants  in  due  course ;  and  thereupon  the  defendants  enclosed 
said  invoice  and  bill  of  lading  (having  indorsed  the  latter  to  the  plain- 
tiffs) in  said  letter,  and  sent  said  letter,  invoice,  and  bill  of  lading  to  the 
plaintiffs,  and  the  plaintiffs  afterwards,  on  the  said  27th  of  October, 
received  the  same,  and  then  became  and  were,  and  thence  hitherto  had 
been  and  still  were,  the  owners  thereof  respectively  ;  of  all  which  the 
defendants  had  notice.  Breach :  That  afterwards,  on  the  said  27th  of 
October,  the  plaintiffs  then  being  the  holders  of  the  said  bill  of  lading, 
and  not  being  bankrupts  or  insolvents,  but  being  then  lawfully  entitled 
to  have  the  said  wheat  delivered  by  the  said  Lightowler  to  them  the 
plaintiffs,  the  defendants,  well  knowing  the  premises,  but  contriving 
and  intending  to  injure  and  defraud  the  plaintiffs,  did  not  nor  would 
suffer  or  permit  the  said  wheat  to  be  delivered  to  the  plaintiffs,  but 
wrongfully  and  injuriously,  without  the  license  or  consent,  and  against 
the  will  of  the  plaintiffs,  revoked  and  rescinded  the  said  sale  of  the 
said  wheat  to  the  plaintiffs,  and  caused  and  procured  the  said  wheat 
to  be  stopped  in  its  passage  to  the  plaintiffs,  and  forthwith  upon  such 
stoppage,  and  without  the  plaintiffs  having  notice  thereof  or  of  their 
intention  so  to  do,  hindered  and  prevented  the  same  from  being  deliv- 
ered to  the  plaintiffs ;  per  quod,  &c.,  laying  special  damages. 

Pleas  :  first,  not  guilty.  Secondly,  that  the  plaintiffs  did  not  bar- 
gain with  the  defendants  to  buy  of  them,  nor  did  the  defendants  sell 
to  the  plaintiffs  the  said  wheat  in  the  declaration  mentioned,  at  the 
said  price  in  that  behalf  therein  mentioned,  in  manner  and  form  as  the 
plaintiffs  had  in  the  first  count  of  the  declaration  alleged;  concluding 
to  the  country. 

Thirdly,  that  upon  the  said  25th  of  October,  1836,  in  the  first  count 
mentioned,  the  plaintiffs  bargained  with  the  defendants  to  buy,  and 
the  defendants  then  sold  to  the  plaintiffs,  the  said  quantities  of  wheat 
in  the  said  first  count  mentioned,  at  and  for  the  price  in  that  behalf  m 
the  said  first  count  alleged,  upon  the  terms  and  conditions  for  the  pay- 
ment  thereof  as  follows:  (that  is  to  say)  that  the  payment  thereof 
should  be  made  by  bankers'  draft  on  London  at  two  months'  date,  to 
be  remitted  by  the  plaintiffs  to  the  defendants  upon  receipt  by  the 
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plaintiffs  of  the  invoice  and  bill  of  lading,  and  the  defendants  then 
caused  the  said  wheat  to  be  shipped  on  board  of  the  said  ship  or  vessel, 
and  the  possession  thereof  to  be  delivered  to  the  said  master  and  com- 
mander in  pursuance  of  the  said  bargain,  to  be  by  him  carried  to  Maid- 
stone in  the  county  of  Kent,  and  to  be  then  delivered  to  the  plaintiffs 
according  to  the  said  agreement,  and  the  terms  and  conditions  thereof; 
that  the  plaintiffs  upon  the  day  and  year  in  that  behalf  in  the  said  first 
count  alleged,  and  before  the  committing  of  the  said  supposed  griev- 
ance in  that  count  mentioned,  received  the  said  invoice  and  bill  of 
lading,  as  in  the  said  declaration  alleged,  but  that  the  plaintiffs  did  not 
nor  would,  upon  the  receipt  of  the  said  invoice  and  bill  of  lading,  re- 
mit or  tender,  or  offer  to  remit  to  the  defendants  any  bankers'  draft  on 
London  for  the  payment  of  the  price  of  the  said  wheat,  but,  on  receipt 
of  the  said  invoice  and  bill  of  lading,  wholly  failed  and  neglected  so  to 
do,  contrary  to  their  agreement  in  that  behalf  as  aforesaid ;  whereupon 
the  defendants  caused  and  procured  the  wheat  to  be  stopped,  and  then 
hindered  and  prevented  the  same  from  being  delivered  to  the  plain- 
tiffs, as  they  lawfully  might  for  the  cause  aforesaid.     Verification. 

The  plaintiffs  joined  issue  on  the  first  and  second  pleas,  and  replied 
de  injuria  to  the  third.^ 

At  the  trial  of  the  cause  before  Maule,  J.,  at  the  adjourned  sittings 
in  London,  after  last  Michaelmas  term,  1839,  the  plaintiffs'  counsel 
opened  the  following  as  the  facts  of  the  case.  The  plaintiffs  are  corn- 
merchants  at  Cranbrook  in  Kent,  carrying  on  business  under  the  firm 
of  John  Wilmshurst  &  Son ;  and  are  also  partners  in  a  banking-house 
there  under  the  firm  of  Wilmshurst,  Hague,  &  Co.  The  defendants 
are  corn-merchants  at  Lynn,  in  tlie  county  of  Norfolk.  On  the  25th 
of  October,  1836,  the  defendants  contracted  to  sell  to  the  plaintiffs  a 
quantity  of  wheat  on  the  terms  mentioned  in  the  following  sold  note 
signed  by  the  defendants.  A  corresponding  bought  note  was,  at  the 
same  time,  signed  by  the  plaintiffs. 

Sold,  the  25th  of  October,  1836,  to  Messrs.  John  Wilmshurst  &  Son,  about 
300  quarters  of  wheat,  as  per  sample,  at  51s.  per  quarter  on  board.  Payment 
by  bankers'  draft  on  Loudon  at  two  months'  date,  to  be  remitted  on  receipt  of 
invoice  and  bill  of  lading. 

On  the  27th  of  October,  the  wheat,  which  consisted  of  310  quarters, 
was  shipped  on  board  of  a  vessel,  called  the  Ramsgate,  W.  Lightowler, 
master,  for  Maidstone,  deliverable  "  unto  order,  or  to  assigns,  he  or 
they  paying  freight,"  &c.  On  the  same  day  the  defendants,  in  pur- 
suance of  an  arrangement  to  that  effect  with  the  plaintiffs,  whereby 
the  defendants  were  to  charge  the  plaintiffs  with  the  premium  in  addi- 
tion to  the  cost  price  of  the  wheat,  gave  orders  to  their  agents  in 

1  The  statement  of  the  pleadings  has  been  materially  abbreviated.  —  Ed. 
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London  to  effect  an  insurance  on  the  wheat,  and  to  hand  the  policy 
to  the  plaintiffs.  The  defendants  forwarded  to  the  plaintiffs  the  bill 
of  lading,  indorsed  in  blank,  and  an  invoice  of  the  wheat  in  a  letter, 
wherein  they  requested  the  plaintiffs  to  remit  to  them  the  amount  of 
the  invoice,  after  having  added  to  it  the  charges  for  insurance.  The 
wheat  was  described  in  the  invoice  "  as  a  cargo  of  wheat  shipped 
on  board  the  Eamsgate,  W.  Lightowler,  master,  for  Maidstone,  by 
order,  and  for  the  account  and  risk,  of  Messrs.  John  Wilmshurst  & 
Son."  On  the  29th,  the  plaintiffs  received  the  policy  of  insurance  on 
the  wheat  from  the  defendants'  agents,  with  an  account  of  the  charges 
thereon,  amounting  to  £5  12s.  Id.  On  the  30th,  the  plaintiffs  trans- 
mitted to  the  defendants  by  post  a  bill  for  £796  2s.  Id.  (being  the 
invoice  price  of  the  wheat  and  the  charges  for  insurance),  in  the  fol- 
lowing form :  —  -^       g- 

i  ^-    *°  Lynn,  October  27,  1836. 

£796  2«.  \d.  .^  // 


Two  months  after  date  pay  to  our  Qfd^^ven  hundred  and  ninety-six  pounds, 
two  shillings,  and  one  penny,  valu^<fe^i^d. 

Messrs.  Wilmshurst  &  SoN.-rMfc^ants,  Cranbrook. 

By  return  of  post  on  the  1st  of  November  the  defendants  sent  back 
this  bill  to  the  plaintiffs,  inclosed  in  the  following  letter :  — 

Gentlemen,  — We  have  your  favor  of  the  30th  ult.,  inclosing  your  acceptance, 
which,  being  contrary  to  agreement,  we  return,  and  have  arranged  otherwise  for 
the  disposal  of  the  cargo. 

On  the  3d  of  November,  Wilmshurst  the  son  wrote  the  following 
reply:  — 

Gentlemen,  —  I  was  much  surprised  at  the  tenor  of  your  letter  this  morning. 
It  was  altogether  an  error  of  my  father's  in  sending  a  bill  drawn  on  us  as  mer- 
chants. However,  we  now  send  you  a  bankers'  acceptance,  and  trust  you  will 
see  the  wheat  forwarded  immediately. 

In  this  letter  a  bill  was  inclosed  as  follows :  — 

>'  _    c?  Lynn,  October  27,  1836. 

£796  2s.  Id.  'f/''^ 

Two  months  after  date  pay  to  our  oviefs^en  hundred  and  ninety-six  pounds, 
two  shillings,  and  one  penny,  value  r<ft:|^^ 

Messrs.  Wilmshurst,  Hagub,^&^^.,  Bankers,  Cranbrook. 

By  the  same  post  the  younger  Wilmshurst  sent  a  second  letter  to  the 
defendants,  offering, in  case  the  defendants  should  not  be  "  agreeable" 
to  take  the  bill  last  sent,  to  pay  cash  for  the  wheat,  less  the  discount. 
The  defendants,  considering  the  second  draft  not  to  be  a  compliance 
with  the  terms  of  the  contract,  returned  it  also  in  a  letter,  repeating 
that  the  cargo  was  otherwise  disposed  of. 

Immediately  after  they  returned  the  first  draft,  the  defendants  got 

T7r.T       .  60 
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the  wheat  back  from  Captain  Lightowler.  They  subsequently  sold  it 
at  56s.  a  quarter. 

Upon  this  statement  of  facts  the  learned  judge  observed  that  the 
third  plea  must  be  taken  as  proved,  and  that  the  only  question  was, 
whether  such  plea  would  be  an  answer  to  the  action  after  verdict. 
It  was  thereupon  agreed  that  a  verdict  should  be  entered  for  the  plain- 
tiffs on  the  first  and  second  issues,  and  for  the  defendants  on  the  third, 
with  liberty  to  the  defendants,  in  the  event  of  the  plaintiffs  obtaining 
a  rule  for  judgment  non  obstante  veredicto  on  the  third  plea,  to  move 
that  the  verdict  might  be  entered  for  them  upon  the  second  issue,  on 
the  ground  of  the  misstatement  of  the  contract  in  the  declaration 
(the  omission  of  the  stipulation  as  to  the  terms  of  payment),  the  court 
to  have  the  same  power  of  amendment  as  the  judge  at  nisi prius. 

The  damages  were  assessed  contingently  at  £77. 

IButt  having  obtained  in  Hilary  term,  1840,  a  rule  nisi  for  judgment 
non  obstante  veredicto,  on  the  third  plea, 

Greenioood  now  showed  cause.  The  question  is,  whether  the  ven- 
dors were  bound  to  perform  their  j^art  of  the  contract,  although  the 
vendees  had  failed  to  fulfil  theirs.  It  is  clear  that  the  latter  had  no 
right  to  retain  the  invoice  and  the  bill  of  lading,  without  remitting  to 
the  former  a  bankers'  draft  on  London ;  for  the  sale  of  the  wheat,  and 
the  sending  of  the  draft,  were  not  collateral,  but  were  to  be  contem- 
poraneous acts.  Brandt  v.  Bowlby  ^  is  very  similar  to  the  present  case, 
and  is  a  decisive  authority  for  the  defendants.^  .  .  .  That  case  is  even 
stronger  than  this  ;  there  the  wheat  was  shijjped  in  a  vessel  chartered  by 
the  vendee,  but  here  the  wheat  was  purchased  in  bulk,  and  was  put  on 
board  of  a  general  ship.  The  principle  laid  down  in  Brandt  v.  Bowlby 
is  not  opposed  to  Walley  v.  Montgomery  ;"  for  there  the  consignee  was 
ready  and  offered  to  jierform  his  part  of  the  contract.  Here  the  right 
of  possession  would  not  vest  in  the  vendees  until  they  sent  the  bankers' 
draft,  and  on  their  failure  to  do  so,  the  vendors  had,  according  to  the 
authority  of  Langfort  v.  Administratrix  of  Tiler,"'  a  right  to  rescind 
the  contract.  It  will  be  contended  on  the  other  side,  that  the  delivery 
of  the  wheat  to  the  carrier  was  a  delivery  to  the  consignees,  and  that 
the  contract  could  not  afterwards  be  rescinded.  Brandt  v.  Bowlby, 
however,  is  a  direct  authority  against  that  proposition ;  and  Barber  v. 
Taylor "  shows  that  the  contract  was  still  in  fieri,  although  the  goods 
were  on  shipboard ;  and  that,  on  the  failure  of  either  party  to  perform 
his  part  of  the  contract,  it  might  be  determined.  According  to  Bishop 
V.  Shillito,"  even  if  the  wheat  had  been  actually  delivered  to  the  plain- 
tiffs, the  defendants,  on  the  non-performance  by  the  former  of  the  stipu- 

1  2  B.  &  Ad.  932.  2  The  learned  counsel  here  stated  that  case.  —  Ed. 

3  3  East,  585.  *  1  Salk.  113. 

5  5  M.  &  W.  527.  1  2  B.  &  Aid.  329,  u. 
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lations  of  the  sale,  might  have  maintained  trover  for  it^  There 

are  many  authorities  to  show  that  the  mere  signing  of  the  bill  of  lading 
does  not  vest  the  goods  absolutely  in  the  vendee.  In  Mitchel  v.  Ede  ^ 
Lord  Denman,  speaking  of  the  natm-e  and  operation  of  the  bill  of 
ladmg,  says,  "As  between  the  owner  and  shipper  of  the  goods  and  the 
captam,  it  fixes  and  determines  the  duty  of  the  latter  as  to  the  person 

*^  ^.T  V'J^^  *^  *^'''')  *^'  P^^^^^^'^  °f  the  former  that  the  goods 
should  be  delivered.  But  there  is  nothing  final  or  irrevocable  in  its 
nature.  The  owner  of  the  goods  may  change  his  purpose  at  any  rate 
before  the  delivery  of  the  goods  themselves,  or  of  the  bill  of  lading  to 
the  party  named  iu  it,  and  may  order  the  delivery  to  be  to  some  other 
person,  to  B.  instead  of  to  A."  Here,  according  to  the  terms  of  the  con- 
tract, It  was  necessary  for  the  goods  to  be  shipped  before  the  biU  of 
ladmg  could  be  obtained.  Reliance  will  be  placed  on  an  insurance 
havmg  been  efiected  upon  the  goods  on  account  of  the  vendees;  but 
the  efiect  of  that  was  to  vest  the  goods  in  them,  not  absolutely,  but 
only  subject  to  the  terms  indorsed  on  the  bill  of  lading.  It  was  held 
in  Bloxam  v.  Sanders,^  that  although  a  vendee  of  goods  acquires  a  right 
of  property  by  the  contract  of  sale,  yet  he  does  not  acquire  a  right  of 
possession  to  the  goods  until  he  pays  or  tenders  the  price.  It  will  be 
said  that  the  liability  to  the  loss  in  case  of  the  destruction  of  the  goods 
is  the  true  criterion;  but  such  liability,  and  the  right  of  possession  and 
of  property,  are  not  convertible  terms.  In  Simmons  v.  Swift,^  Bayley, 
J.,  says,  "  Generally  speaking,  where  a  bargain  is  made  for  the  purchase 
of  goods,  and  nothing  is  said  about  payment  or  delivery,  the  property 
passes  immediately  so  as  to  cast  upon  the  purchaser  all  future  risk,  if 
nothing  further  remains  to  be  done  to  the  goods,  although  he  cannot 
take  them  away  without  paying  the  price.  If  any  thing  remains  to  be 
done  on  the  part  of  the  seller,  until  that  is  done  the  property  is  not 
changed." 

There  is  a  recognized  distinction  between  a  contract  for  the  sale  of 
a  specific  chattel,  and  for  the  delivery  of  a  quantity  from  the  bulk.  In 
the  former  case  the  jjroperty  passes ;  in  the  latter,  even  after  there  has 
been  an  appropriation  of  the  goods  by  the  vendors,  a  distinct  assent  on 
the  part  of  the  vendees  is  necessary  to  vest  the  goods  in  them.  Rohde 
V.  Thwaites,^  Atkinson  v.  Bell.^  That  a  delivery  to  a  general  -ship  is 
not  equivalent  to  a  delivery  to  the  vendee,  is  clear  on  three  grounds : 
in  the  former  case,  there  is,  first,  the  right  to  stop  in  transitu  ;  secondly, 
the  right  of  the  vendor  to  insist  on  the  vendee's  compliance  with  the 
terms  of  the  contract ;  and,  thirdly,  the  right  of  the  vendee  to  refuse 

1  The  learned  counsel  here  quoted  from  the  judgment  in  Wilmshurst  v.  Bowker, 
SBing.  N.  C.  541.— Ed. 

2  11  A.  &  E.  888,  3  P.  &  D.  513. 

»  4  B.  &  C.  941,  7  D.  &  R.  396.  *  5  B.  &  C.  857,  8  D.  &  R.  693. 

6  6  B.  &  C.  388,  9  D.  &  R.  293.  6  8  B.  &  C.  277,  2  M.  &  R.  292. 
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the  goods,  as  not  being  according  to  the  contract.  The  effect  of  the 
shipment  of  the  goods  is  to  appropriate  the  goods  to  the  vendee  if  he 
assents  to  take  them;  and  the  goods  are  at  his  risk,  not  because  the 
property  in  them  is  vested  in  him,  but  because  he  is  bound  to  accept 
them  if  they  answer  the  contract.^  .  .  .  Fearon  v.  Bowers^  shows  that 
what  took  place  here  did  not  amount  to  an  absolute  delivery  of  the 
wheat  to  the  plaintiffs.  In  Dixon  v.  Yates,''  Littledale,  J.,  lays  it  down, 
that  "so  long  as  goods  sold  and  unpaid  for  remain  in  the  immediate 
possession  of  the  vendor,  he  may  refuse  to  deliver  them ;  and  if  they 
remain  in  the  possession  of  his  agent,  i.  e.  a  warehouseman  or  carrier, 
he  may  stop  them."  In  Feise  v.  Wray,^  Grose,  J.,  says,  "  This  is  a 
common  case  of  consignor  and  consignee,  where  the  former  has  not 
been  paid  for  his  goods,  and  he  gets  the  bill  of  lading  honestly  into 
his  possession,  and  stojjs  the  goods  while  they  are  in  transitu.  How, 
then,  can  we  say  that  he  is  a  tort-feasor,  and  guilty  of  a  conver- 
sion?"^ .  .  . 

It  is  clear,  upon  the  authorities,  that  if  there  is  stipulation  in  the 
contract  that  the  goods  are  to  be  paid  for  in  a  particular  way,  which 
stipulation  is  not  fulfilled  by  the  vendee,  the  vendor  may  rescind  the 
contract.  Here  the  invoice  and  the  bill  of  lading  were  only  delivered 
to  the  vendees  conditionally  on  their  sending  the  vendors  a,  banker's 
draft  on  London,  and  upon  their  failing  to  do  so,  the  property,  or  at  all 
events  the  right  of  possession  to  the  goods,  never  vested  in  them. 

Ji'utt,  in  support  of  the  rule.  This  case  rests  on  clear  principles  of 
law.  It  is  not  a  case  of  a  qualified,  but  of  an  absolute  bill  of  lading, 
which  was  delivered  to  the  vendees.  The  authorities,  therefore,  in 
which  the  bills  of  lading  were  qualified,  or  where  they  never  came  to 
the  hands  of  the  vendee,  are  inapplicable.  Neither  is  Brandt  v.  Bowlby 
in  point ;  for  there  the  vendee  had  at  first  refused  to  accept  the  goods. 
The  cases  cited  to  show  that  an  unj)aid  vendor  may  stop  goods  in 
transitu,  although  the  property  in  the  goods  has  vested  in  the  vendee, 
will  not  be  disputed.  Here  the  goods  were  delivered  to  the  captain  of 
the  vessel,  who  received  them  at  the  risk  of  the  vendees.  Walley  v. 
Montgomery  is  a  direct  authority  for  the  plaintiffs.'^  .  .  .  [Maule,  J. 
Here,  if  the  vendors  had  sent  the  bill  of  lading  by  a  clerk,  would  he 
have  been  bound  to  deliver  it  to  the  vendees  without  receiving  a  bank- 
er's draft?  Do  you  say  that  the  vendees  had  a  right  to  retain  the  bill 
of  lading  without  sending  such  draft  ?]     There  is  a  clear  distinction 

1  The  learned  counsel  here  quoted  from  the  opinion  of  Lord  Loughborough  in 
Mason  ;;.  Lickbarrow,  1  H.  Bl.  363.  — Ed. 

2  1  H.  Bl.  364,  n.  3  5  B.  &  Ad.  313,  2  N.  &  M.  177. 
4  3  East,  93,  101. 

6  The  learned  counsel  here  cited  BohtUugk  v.  Inglis,  3  East,  381,  and  Barrow  ». 
Coles,  3  Campb.  92. —Ed. 

6  The  learned  counsel  stated  that  case.  — Ed. 
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between  the  case  of  an  unpaid  vendor  still  retaining  the  goods,  and 
one  where,  as  here,  the  vendors  have  parted  with  the  possession.  The 
authorities  which  have  been  cited  to  show  that  the  right  of  property 
and  possession  of  the  goods  did  not  vest  in  the  vendee  until  payment 
of  the  price,  were  all  cases  where  the  vendors  still  retained  the  posses- 
sion of  the  goods.  In  Rohde  v.  Thwaites  and  Atkinson  v.  Bell,  the 
question  was,  whether  there  had  been  an  appropriation  or  acceptance 
of  the  goods,  so  as  to  satisfy  the  Statute  of  Frauds.  It  is  said  that  this 
was  not  a  sale  of  any  specific  wheat ;  but  it  is  submitted  that  it  was. 
[Maulb,  J.  Suppose  the  defendants,  after  the  contract,  had  bought 
300  quarters  of  wheat,  and  had  sent  it  to  the  plaintiffs,  could  they  have 
refused  to  take  them  ?  This  is  a  general  contract,  and  comprehends 
therefore  any  300  quarters  of  wheat.]  If  any  thing  turns  on  this  point, 
there  is  nothing  in  the  case  to  show  that  this  wheat  was  part  of  a  larger 
quantity  in  bulk.  [Tindal,  C  J.  It  has  a  little  bearing,  though  not 
much,  on  the  question  whether  the  property  in  the  goods  passed  to  the 
vendees.]  Simmonds  v.  Swift  was  cited  to  show  that  the  liability  to 
bear  the  loss  of  goods  is  not  the  true  criterion  to  prove  whether  the 
property  has  vested  in  the  vendee ;  but,  although  not  conclusive,  it  is 
always  put  as  a  strong  test.  The  former  decision  in  this  case  is  no 
authority  against  the  plaintiffs;  for  the  lord  chief  justice  in  delivering 
the  judgment  of  the  court  abstained  from  deciding  the  present  ques- 
tion; observing  that  upon  the  then  state  of  the  record,  it  was  unneoes- 
•sary  to  determine  "  whether  the  defendants,  upon  the  neglect  of  the 
plaintiffs  to  remit  the  draft  upon  the  London  bankers,  had  the  right 
forthwith  to  rescind  the  sale."  Mitohel  v.  Ede  was  a  very  different 
case  from  the  present.^  .  .  .  Fragano  v.  Long,^  Alexander  v.  Gardner,^ 
and  Tansley  v.  Turner,^  all  show  clearly  that  the  property  in  the  wheat 
passed  to  the  plaintiffs.  The  distinction  between  a  delivery  to  an 
agent  and  to  the  vendee  is  only  material  where  the  vendor  has  a  right 
to  stop  in  transitu,  and  it  becomes  important  to  know  whether  the 
goods  have  arrived  at  their  ultimate  destination.  Ko  authority  has 
been  cited  in  which  it  has  been  held  that  a  vendor  may  stop  in  tran- 
situ, except  in  the  case  of  the  vendee's  insolvency  or  bankruptcy.  Here 
it  is  expressly  stated  in  the  declaration,  that  the  defendants  had  parted 
with  the  possession  of  the  wheat.  [Eeskine,  J.  You  must  incorporate 
the  plea  with  the  declaration.]  The  plea  merely  alleges  that  there  was 
a  condition  in  the  contract;  it  does  not  say  that  the  draft  was  to  be 
sent  before  the  delivery  of  the  goods,  but  only  on  the  receipt  ot  the 
invoice  and  the  bill  of  lading.  It  is  consistent  with  the  contract  that 
the  bill  of  lading  was  to  be  transmitted  after  the  goods  had  been  de- 
spatched.    The  plea  does  not  even  aver  that  a  reasonable  time  had 

1  The  learned  counsel  here  cited  Button  v.  Solomonson  3  B.  &  P.  582. -Ed. 

2  4  B.  &  C.  219,  6  D.  &  R.  283.  '  1  New  Cases,  671,  1  Scott,  630. 
4  2  New  Cases,  151,  2  Scott,  238. 
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elapsed  for  sending  the  draft;  neither  does  it  state  when  the  goods 
were  stopped.  It  is  submitted  that  there  was  here  a  perfect  delivwy 
in  law  of  the  goods.  It  is  admitted  that  the  plaintiffs  would  have  been 
liable  in  case  of  loss,  find  there  is  nothing  in  the  contract  to  show  that 
the  plaintiffs  were  not  to  have  possession  of  the  goods  previously  to 
sending  the  bankers'  draft ;  for  the  meaning  of  the  contract  appears  to 
be,  that  it  should  be  sent  after  the  receipt  of  the  bill  of  lading.  The 
contract  was  substantially  for  the  purchase  of  goods  at  two  months' 
credit.  No  right  of  the  vendors  to  stop  the  goods  is  shown  on  the 
record.  Their  only  remedy  against  the  plaintiffs  for  not  sending  the 
draft  was,  by  bringing  an  action  upon  the  contract. 

Cur.  adv.  milt. 

TnsTDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.^  .  .  .  The 
question  is,  whether  after  the  sale  of  the  wheat  to  the  plaintiffs,  and 
such  constructive  delivery  thereof  to  them  as  is  stated  in  the  declara- 
tion, the  defendants  were  justified  in  stopping  the  wheat  in  transitu, 
upon  the  ground  set  forth  in  the  plea. 

That  the  defendants  cannot  justify  the  stoppage  of  this  wheat  in 
transitu,  upon  the  ordinary  ground  on  which  such  right  is  exercised, 
may  be  readily  admitted.  The  ordinary  right  of  countermanding  the 
actual  delivery  of  goods  shijDped  to  a  consignee,  is  limited  to  the  cases 
in  which  the  bankruptcy  or  insolvency  of  the  consignee  has  taken 
place.  The  law  as  to  this  point  is  very  clearly  laid  down  by  Lord 
Stowell,  in  the  case  of  the  Constantia,'^  and  in  many  cases  in  the  com- 
mon law  reports ;  °  and  as,  in  the  present  case,  the  first  count  directly 
alleges  that  the  plaintiffs  were  neither  bankrupt  nor  insolvent  at  the 
time  when  the  stoppage  took  place,  and  as  no  traverse  is  taken  upon 
this  allegation,  it  must  be  taken  that  the  common  ground  of  stopping 
in  transitu  is  wanting  in  the  present  case.  But  the  question  in  this 
case  is,  whether,  under  the  particular  terms  of  this  contract,  the  con- 
signors have  not  reserved  to  themselves  the  power  of  withholding  the 
actual  delivery  of  the  wheat,  until  the  consignees  should  comply  with 
the  mode  of  paj-ment  stipulated  by  the  contract.  There  is  no  doubt 
that  the  property  in  the  wheat  passed  to  the  plaintiffs  under  the  con- 
tract, upon  which  point  much  of  the  argument  before  us  has  turned ; 
but  the  question  is  as  to  the  intention  of  the  parties,  as  evidenced  by 
the  contract,  with  reference  to  the  delivery  of  possession.  And  we  are 
of  opinion  that  the  intention  of  the  parties,  under  this  contract,  was, 
that  the  consignors  should  retain  the  power  of  withholding  the  actual 
delivery  of  the  wheat,  in  case  the  consignees  failed  in  remitting  the 
bankers'  draft,  not  upon  the  delivery  of  the  wheat,  but  on  the  receipt 
of  the  bill  of  lading,  which,  in  the  ordinary  course  of  business,  would 

1  His  lordship's  statement  of  the  case  has  been  omitted.  —  Ed. 

2  6  Rob.  Adm.  Rep.  321.  3  Vide  2  N.  &  M.  644. 
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precede  the  arrival  or  delivery  of  the  wheat.  And  we  think  the  object 
of  making  the  receiving  of  the  invoice  and  bill  of  lading  and  the  remit- 
ting of  the  bankers'  draft  to  be  simultaneous  or  concurrent  acts  could 
have  been  no  other  than  to  afford  security  to  the  consignors,  so  that  in 
case  the  consignees  failed  in  the  performance  of  the  latter  stipulation, 
the  consignors  might  withhold  the  actual  delivery  of  the  cargo.  When 
goods  are  sold,  and  nothing  is  said  about  the  time  of  delivery  or  the 
time  of  payment,  the  seller  is  bound  to  deUver  them  whenever  they  are 
demanded  on  payment  of  the  price ;  "  but  the  buyer,"  as  is  observed  by 
Mr.  Justice  Bayley  in  Bloxam  v.  Sanders,^  "has  no  right  to  have  the  pos- 
session of  the  goods  until  he  pays  the  price."  In  the  present  case,  it  is 
part  of  the  stipulation  that  something  shall  be  done  by  the  buyer  before 
the  time  when,  in  the  usual  course  of  business,  the  goods  can  be  actu- 
ally delivered ;  namely,  upon  the  handing  over  of  the  bill  of  lading  to 
the  buyers,  which  ordinarily  precedes  the  arrival  of  the  ship ;  so  that 
the  right  to  the  possession  of  the  goods  could  not  vest  until  the  buyers 
either  remitted,  or  tendered,  or  offered  to  remit  the  bankers'  draft  in 
payment.  And  ^e  think  this  view  of  the  case  not  inconsistent  with 
the  judgment  of  the  court  in  Walley  v.  Montgomery;''  in  which,  al- 
though it  was  held  that  the  consignors  had  no  right  to  stop  in  tvansitu, 
it  is  to  be  observed,  that  the  consignees  had  never  refused  to  accept  the 
bills  which  had  been  drawn  on  them  for  the  price  of  the  timber,  but,  on 
the  contrary,  were  ready  and  offered  so  to  do ;  nor,  indeed,  does  it  ap- 
pear in  that  case  to  have  been  a  condition  that  the  bills  should  be 
accepted  at  any  certain  time  before  the  actual  delivery.  In  the  present 
case  we  hold  that  upon  the  proper  construction  of  the  plea,  the  con- 
tract of  sale  entered  into  between  the  parties  was  conditional  as  to  the 
right  of  possession  of  the  cargo ;  and  that  the  condition  not  having 
been  performed  on  the  part  of  tlie  plaintiffs,  the  consignees,  the  defend- 
ants, the  consignors,  were  justified  in  preventing  the  wheat  from  being 
delivered.  Hule  discharged. 

The  plaintiffs  brought  a  writ  of  error  upon  the  foregoing  judgment, 
and  assigned  errors  which  were  argued  in  the  Exchequer  Chamber 
before  Lord  Abin^gee,  C.  B.,  Paeke,  B.,  Patteson,  J.,  Aldbesoi^,  B., 

COLEEIDGB,  J.,  ROLFE,  B.,  WiGHTMAN,  J. 

M.  D.  Hill  (with  whom  was  Butt),  for  the  plaintiffs."  .  .  .  The 
first  question  is,  whether,  after  the  constructive  delivery  stated  in 
the  declaration,  the  defendants  could  stop  the  wheat  in  transitu,  upon 
the  grounds  set  forth  in  the  third  plea.  That  the  property  in  the 
wheat  vested  in  the  plaintiffs,  is  clear;  and  the  stoppage  cannot  be 
justified  on  the  ordinary  ground,  which,  as  stated  in  the  judgment  of 

1  4  B.  &  0.  948,  7  D.  &  R.  405.  ^  3  East,  585. 

3  The  learned  counsel's  statement  of  the  ease  has  been  omitted.  —Ed. 
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the  court  below,  is  limited  to  cases  of  bankruptcy  or  insolvency  in  the 
vendee.  The  contract  between  the  parties  cannot  be  put  higher  than 
this,  —  that  the  defendants  were  not  bound  to  part  with  the  possession 
of  the  bill  of  lading  until  they  had  received  a  banker's  draft.  [Paeke, 
B.  They  might  have  indorsed  the  bill  of  lading  specially,  or  they 
might  have  transmitted  it  to  an  agent,  \^ith instructions  to  hand  it  over 
to  the  plaintiffs  against  the  banker  s  draft.]  By  the  general  indorse- 
ment and  delivery  of  the  bill  of  lading,  the  defendants  waived  the  con- 
dition and  destroyed  their  right  to  stop  i?t  transitu.  But  the  provision 
as  to  the  banker's  draft  was  inserted  merely  for  the  pui-pose  of  fixing  ■ 
the  terms,  and  the  time  of  payment.  It  was  not  intended  to  operate 
as  a  condition  precedent.  Upon  the  defendants'  construction  there 
would  be  an  inconsistency  in  the  terms  of  the  contract :  the  banker's 
draft  could  not  be  sent  until  after  the  arrival  of  the  bill  of  lading  and 
invoice.  [Lord  Abingek,  C.  B.  An  uncertain  sum,  viz.,  the  amount 
of  the  insurance,  was  to  be  added  to  the  invoice  price.]  The  court 
below  say :  "  We  are  of  opinion  that  the  intention  of  the  parties  under 
this  contract  was,  that  the  consignors  should  retain  the  power  of  with- 
holding the  actual  delivery  of  the  wheat,  in  case  the  consignees  failed 
in  remitting  the  banker's  draft,  not  upon  the  delivery  of  the  wheat,  but 
on  the  receipt  of  the  bill  of  lading,  which,  in  the  ordinary  course  of  busi- 
ness, would  precede  the  arrival  or  delivery  of  the  wheat.  And  we  think 
the  object  of  making  the  receiving  of  the  invoice  and  bill  of  lading,  and 
the  remitting  of  the  banker's  draft,  to  be  simultaneous  or  concurrent 
acts,  could  have  been  no  other  than  to  afford  security  to  the  consignors ; 
so  that,  in  case  the  consignees  failed  in  the  performance  of  their  stipu- 
lation, the  consignors  might  withhold  the  actual  delivery  of  the  cargo." 
That  clearly  is  a  misconception  of  the  true  nature  of  the  contract. 
[Paeke,  B.  The  property  vested  in  the  plaintiffs  on  the  delivery  of 
the  wheat  to  Lightowler.]  The  deli\-ery  to  Lightowler,  and  the  trans- 
mission of  the  bill  of  lading  indorsed,  gave  the  plaintiffs  both  the  prop- 
erty .and  the  possession,  subject  to  be  devested  in  the  event  of 
bankruptcy  or  insolvency,  —  by  analogy  to  the  doctrine  of  revendica- 
tiou.^  If  the  master  refused  to  redeliver  the  wheat  to  the  defendants, 
they  could  have  had  no  remedy  against  him.  (Here  he  w.as  stopped 
by  the  court.) 

Greenioood,  for  the  defendants.  The  contract  was  a  contract  of  sale 
upon  special  terms  which  have  not  been  complied  with.  The  rule  that 
a  delivery  to  a  carrier  for  the  account  and  risk  of  the  vendee,  is  a  de- 
livery to  the  vendee  himself,  subject  to  the  vendor's  right  to  stop  the 
goods  in  transitu  in  case  of  insolvency  or  bankruptcy,  applies  only 
where  there  are  no  special  terms  of  payment.  This  case  has  been 
twice  before  the  Court  of  Common  Pleas,  and  on  both  occasions  it  was 

'  See  the  note  to  Westzynthius  In  re,  2  Nev.  &  M.  650. 
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held  that  the  intention  of  the  parties,  to  be  collected  from  the  terms 
of  the  contract,  was  that  the  remitting  of  the  banker's  draft  and  the 
receipt  of  the  bill  of  lading  and  invoice  should,  at  least,  be  simultane- 
ous acts.     A  third  party,  to  whom  the  bill  of  lading  had  been  indorsed 
for  value,  would  have  been  entitled  to  the  possession  of  the  wheat  not- 
withstanding the  plaintiffs  had  failed  to  remit  the  banker's  draft;  but 
it  is  other-ivise  as  between  the  original  parties.     [Loed  Abinger,  C.  B. 
No  doubt,  where  goods  are  sold  upon  a  condition,^  the  property  does 
not  vest  until  the  condition  is  performed.     Aldbrson,  B.     You  infer 
that,  when  the  plea  does  not  state  that  it  was  part  of  the  contract  that 
the  property  should  not  vest  in  the  vendees  until  they  had  remitted  a 
banker's  draft.    Paeke,  B.     Or  rather  a  right  to  retake  the  goods  on 
breach  of  a  condition  subsequent.]     In  Brandt  v.  Bowlby,^  the  facts 
were  very  much  like  those  of  the  present  case,  and  it  was  held  that  by 
reason  of  the  breach  by  the  vendees  of  their  engagement  to  accept 
bills  for  the  price,  the  property  did  not  vest.     [Loed  Abingee,  C.  B. 
There  the  goods  remained  in  the  hands  of  the  vendor's  agent.     Paeke, 
B.=  .  .  .  Here  the  goods  were  shipped  upon  the  account  and  risk  of 
the  plaintiffs,  and  were  made  deliverable  to  them.      If  I  drew  any 
inference  from  the  jjlea,  it  would  be  that  which  the  plaintiffs  draw.] 
The  sale  being  subject  to  a  condition  which  has  never  been  performed, 
the  plaintiffs  never  had  the  right  of  possession.     If  the  wheat  had 
come  into  the  actual  possession  of  the  plaintiffs,  the  plaintiffs  might 
have  maintained  trover.     Bishop  ?).  Shillito.^    Whalley  w.  Montgomery^ 
is  the  converse  of  this  case. 

Loed  Abijstgee,  C.  B.  We  are  quite  unanimous ;  and,  however 
Reluctant  we  may  be  to  overturn  a  considered  judgment  of  the  Court 
of  Common  Pleas,  we  find  ourselves  unable  to  come  to  any  other  con- 
clusion than  that  the  plaintiffs  are  entitled  to  recover.  We  accede  to  the 
general  principle  laid  down  by  the  court  below ;  and  if  the  facts  had 
been  before  a  jury,  we  are  not  prepared  to  say  that  they  might  not 
have  drawn  the  inference  that  the  remitting  of  a  banker's  draft  was  a 
condition  precedent  to  the  vesting  of  the  property  in  the  wheat  in  the 
plaintiffs.  But  we  draw  no  such  inference  from  what  appears  upon  the 
record.  The  delivery  of  the  bill  of  lading  and  the  remitting  the  bank- 
er's draft  could  not  be  simultaneous  acts;  the  plaintiffs  must  have 
received  the  bill  of  lading  and  invoice  before  they  could  send  the  draft. 
The  default  on  the  part  of  the  plaintiffs  amounts  to  no  more  than  this, 
that  they  have  omitted  to  perform  one  part  of  their  contract. 

Aldeeson-,  B.  It  is  quite  consistent  with  the  decision  of  the  Court 
of  Common  Pleas  that  the  remitting  the  banker's  draft  was  a  condition 
subsequent.  Judgment  reversed. 

'  Q.  d.  upon  a  condition  precedent.  ^  iB.  &  Ad.  932. 

3  His  lordship  here  stated  the  case  of  Ogle  v.  Atkinson,  5  Taunt.  759.  — Ed. 

*  2  B.  &  Aid.  329,  n.  *  3  East,  585. 
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WAIT  AND  Another   v.  BAKER. 
In  the  Exchequer,  February  5  &  7,  1848. 

[Reported  in  2  Exchequer  Reports,  1.] 

Trover  for  500  quarters  of  barley.  Pleas,  not  guilty,  and  not  pos- 
sessed ;  upon  which  issue  was  joined. 

At  the  triul,  before  Williams,  J.,  at  the  last  spring  assizes  for  Somer- 
setshire, the  following  facts  appeared :  The  defendant,  a  corn-factor  at 
Bristol,  had  occasional  dealings  with  a  person  of  the  name  of  Leth- 
bridge,  who  was  also  a  corn-foctor  at  Plymouth,  and  on  the  5th  of  De- 
cember, 1846,  wrote  to  him  the  following  letter:  — 

I  hear  that  the  crop  of  barley  in  the  south  of  Hampshire  is  good  this  year, 
and  that  at  Kingsbridge  the  price  is  low,  compared  with  the  markets  further 
eastward.  If  you  are  doing  any  thing  in  the  article  this  season,  and  can  make 
me  an  offer  of  a  cargo,  I  have  no  doubt  but  we  may  have  a  transaction.  Let  me 
hear  from  you  in  due  course.     Send  me  sample  in  letter,  describing  weight,  &c. 

To  which  Lethbridge  wrote  the  following  answer  on  the  9th  of  that 
month :  — 

I  beg  to  inform  you  that  I  have  not  yet  commenced  buying  barley  in  Kings- 
bridge  m.arket,  farmers  there  standing  out  for  10s.  a  bag.  After  Saturday's 
market  I  will  send  you  a  sample  and  an  offer,  if  possible. 

On  the  14th  Lethbridge  wrote  the  following  letter  to  the  defend- 
ant: — 

I  herewith  hand  you  samples  of  common  and  chevalier  barley  of  the  neighbor- 
hood of  Kingsbridge,  and  will  engage  to  sell  you  from  400  to  500  quarters  f.  o.  b. 
barley  at  Kingsbridge,  or  neighboring  port,  at  40s.  per  quarter  common,  and 
42s.  per  quarter  chevalier,  in  equal  quantities,  for  cash,  on  handing  bills  of  lad- 
ing, or  acceptance  at  two  months'  date,  adding  interest  at  the  rate  of  £5  per 
cent  per  annum,  subject  to  your  reply  by  course  of  post. 

On  the  16th,  the  defendant  returned  the  following  reply:  — 

I  beg  to  accept  your  offer  of  250  quarters  of  chevalier  barley,  at  42s.  per 
quarter,  and  250  quarters  common,  at  40s.  per  quarter  f.  o.  b.,  for  cash  pay- 
ments, on  receipt  of  bill  of  lading  and  invoice,  or  acceptance  at  two  montlis' 
date,  adding  interest  at  the  rate  of  £5  per  cent  per  annum,  subject  to  your 
reply  by  course  of  post. 

On  the  18th,  Lethbridge  wrote  the  defendant  as  follows :  — 

Your  favor  of  the  16th  came  duly  to  hand,  and  note  by  it  your  acceptance  of 
my  offer  of  barley.  I  suppose  I  am  to  take  up  a  vessel  at  the  best  possible  freight 
I  can  get  her  for.  Please  instruct  me  in  this,  and  say  if  for  Bristol  or  any  other 
port. 
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On  the  19th  the  defendant  wrote  in  answer:  — 

I  took  it  for  granted  that  you  would  get  a  vessel  for  the  barley  I  have  bought 
ol  you  t.  o.b  ,  and  therefore  did  not  instruct  you  to  seek  one.  I  trust  that  you 
will  be  particular  to  select  a  good  ship,  and  at  the  lowest  possible  freight,  for  this 
port;  and  above  all,  take  care  that  the  quality  of  the  barley  is  fully  equal  to 
sample.  A  party,  who  will  take  part  of  it,  is  extremely  particular  in  these 
matters;  and  the  samples  are  sealed  and  held  in  the  custody  of  a  third  party. 
Please  to  advise  when  you  have  taken  up  a  vessel,  with  particulars  of  the  port 
she  loads  m,  so  that  I  may  get  insurance  done  correctly. 

After  some  further  correspondence  respecting  the  amount  of  the 
freight,  Lethbridge  wrote  on  the  23d  to  the  defendant :  — 

I  now  send  you  copy  of  charter-party  of  the  Emerald,  which  vessel  will  sail 
for  the  port  of  loading  to-day  or  to-morrow,  and  I  will  lose  no  time  in  getting 
her  loaded. 

The  defendant,  by  letter  dated  the  24th,  acknowledged  the  receipt 
of  the  charter-party  (not  under  seal),  which  was  dated  on  the  22d, 
and  was  in  the  name  of  Lethbridge,  to  load  at  Dartmouth,  a  portion 
to  be  filled  up  at  Salcombe,  to  proceed  to  Bristol  or  any  other  port. 

On  the  28th,  Lethbridge  wrote  to  the  defendant :  — 

The  Emerald  will  commence  loading  to-dty.  I  hope  to  hand  you  bill  of 
lading  in  the  course  of  the  week. 

And  again  on  the  1st  of  January,  1847 :  — 

I  hope  to  be  able  to  send  you  invoice  and  bill  of  lading  of  Emerald  on  Tues- 
day or  Wednesday. 

And  on  the  6th  of  January  he  wrote  to  the  defendant  as  follows :  — 

The  Emerald  is  nearly  loaded ;  expect  the  bill  of  lading  to-day  or  to-morrow. 
I  expect  to  be  in  Exeter  on  Friday,  when  it  is  very  likely  I  shall  run  down  and 
see  you. 

The  vessel  was  loaded  with  common  and  chevalier  barley;  and  on 
the  7th  of  January,  Lethbridge  received  from  the  master  the  bill  of 
lading  of  the  cargo,  which  was  therein  expressed  to  be  deliverable  at 
Bristol  to  the  order  of  Lethbridge  or  assigns,  paying  the  freight  as 
per  charter.  On  the  8th,  Lethbridge  called  upon  the  defendant  at 
Bristol  early  in  the  morning,  and  left  at  his  counting-house  the  invoice 
and  an  unindorsed  bill  of  lading.  At  a  subsequent  part  of  the  day, 
Lethbridge  called  again  upon  the  defendant,  when  the  defendant  raised 
some  objections  to  the  quality  of  the  cargo,  and  asserted  that  it  was 
inferior  to  the  samples ;  he  also  threatened  he  would  take  the  cargo,  but 
sue  Lethbridge  for  eight  shillings  a  quarter  difference.  After  some 
further  dispute  upon  the  matter,  the  defendant  offered  Lethbridge  the 
amount  of  the  cargo  in  money,  and  said  that  he  accepted  the  cargo. 
Lethbridge,  however,  refused  to  accept  the  money  and  to  indorse  the 
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bill  of  lading  to  the  defendant ;  but  took  the  bill  of  lading  from  the 
counter  and  immediately  proceeded  to  the  plaintiffs',  who  were  corn- 
factors,  and  had  a  house  of  business  in  the  neighborhood,  and  indorsed 
the  bill  of  lading  to  them,  and  received  an  advance  upon  it.  The 
market  at  that  time  had  risen  considerably.  The  Emerald  arrived  on 
the  16th,  and  on  the  18th  the  defendant  proceeded  on  board  and 
claimed  the  cargo  as  the  owner,  and  unshipped  1240  bushels  of  the 
barley,  worth  £422  14«. ;  but  the  plaintiffs,  coming  on  board  during 
the  time  the  cargo  was  being  unshipped,  presented  the  bill  of  lading 
and  obtained  the  rest  of  the  cargo,  and  paid  the  captain  the  freight. 

The  jury  found  that  the  defendant  did  not  refuse  to  accept  the  barley 
from  Lethbridge  ;  that  the  tender  was  unconditional ;  and  that  Leth- 
bridge  was  not  an  agent  intrusted  with  the  bill  of  lading  by  the  de- 
fendant. His  lordship  thereupon  directed  a  verdict  to  be  entered  for 
the  plaintiffs  for  £422  14s.,  reserving  leave  to  the  defendant  to  enter  a 
verdict  for  him. 

A  rule  to  show  cause  having  been  obtained, 

Groicdet\  JBarstow,  and  Greemvood  appeared  to  show  cause,  but  were 
stopped  by  the  court,  who  called  upon 

Butt  and  Montague  Sinith,  in  support  of  the  rule.  In  this  case  the 
property  in  the  barlej-,  whielfccame  to  Bristol  in  the  Emerald,  passed 
to  the  defendant.  Although,  in  general,  it  is  necessary,  in  order  to  pass 
the  property  in  goods  shipjjed  on  board  a  vessel,  that  the  bill  of  lading 
should  be  indorsed  to  the  party  claiming  the  property,  that  is  not  the 
only  mode  as  between  vendor  and  vendee,  where  they  are  the  parties 
to  the  original  contract.  And  payment  is  not  a  condition  precedent. 
Here  the  barley  was  jaut  on  board  at  the  risk  of  the  vendee,  —  the 
vessel  was  hired  by  him,  although  the  charter-party  was  made  in  Leth- 
bridge's  name;  and  it  is  submitted  that  he  was  the  defendant's  agent 
for  this  purpose.  The  vendee  would  have  been  liable  for  freight ;  the 
contract,  although  made  for  the  vendee  by  the  vendor,  was,  in  this 
respect,  the  same  as  if  it  had  been  made  by  a  third  party.  The  charter- 
party  was  not  under  seal.  In  a  letter  of  the  19th  of  December,  the 
defendant  requested  Lethbridge  to  get  a  proper  vessel,  in  order  that 
he  (the  vendee)  "  might  get  the  insurance  done  correctly."  It  is  clear 
that  the  intention  of  the  parties  was,  that  the  vessel  should  be  the 
vendee's,  and  that  the  risk  should  be  his.  The  cargo  was  to  be  free  on 
board.  There  was,  therefore,  a  delivery  on  board  the  defendant's  ship, 
and  an  appropriation  of  the  cargo.  [Paeke,  B.  At  what  moment  was 
the  acceptance  of  the  cargo  complete  ?  Appropriation  may  mean  that 
there  has  been  a  selection,  or  an  agreement  that  a  particular  cargo  shall 
be  the  thing  transferred.  Property  never  passes  unless  there  be  some 
agreement  to  the  effect  that  the  property  shall  pass.  By  the  English 
law,  property  may  pass  by  an  agreement ;  but  the  rule  is  otherwise  in 
the  Roman  law.     The  property  surely  has  passed  in  the  present  case, 
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by  the  indorsement  of  the  bill  of  lading,  to  the  plaintiffs.]  The  lien  of 
Lethbridge  was  at  an  end  when  the  money  was  tendered  at  Bristol, 
and  when  the  defendant  said,  "I  accept  that  particular  cargo  of  500 
quarters."  [Rome,  B.  The  jury  do  not  find  an  unconditional  tender 
and  acceptance  of  the  money.  Aldeeson,  B.  It  is  clear  that  what 
took  place  at  Bristol  was  not  sufScient  to  pass  the  property.  You  must 
therefore  show,  independently  of  that  proceeding,  that  the  property 
passed  ;  for  the  defendant  there  disputed  the  quality  of  the  corn,  and 
the  parties  did  not  agree  as  to  the  thing.]  ^  .  .  . 

Parke,  B.  I  am  of  opinion  that  the  rule  in  the  present  case  ought 
to  be  discharged.  It  is  perfectly  clear  that  the  original  contract  be- 
tween the  parties  was  not  for  a  specific  chattel.  That  contract  would 
be  satisfied  by  the  delivery  of  any  500  quarters  of  corn,  provided  the 
corn  answered  the  character  of  that  which  was  agreed  to  be  delivered. 
By  the  original  contract,  therefore,  no  property  passed ;  and  that  mat- 
ter admits  of  no  doubt  whatever.  In  order,  therefore,  to  deprive  the 
original  owner  of  the  property,  it  must  be  shown  in  this  form  of  action 
—  the  action  being  for  the  recovery  of  the  property  —  that,  at  some 
subsequent  time,  the  property  passed.  It  may  be  admitted,  that  if 
goods  are  ordered  by  a  person,  although  they  are  to  be  selected  by  the 
vendor,  and  to  be  delivered  to  a  common  carrier  to  be  sent  to  the 
person  by  whom  they  have  been  ordered,  the  moment  the  goods, 
which  have  been  selected  in  pursuance  of  the  contract,  are  delivered  to 
the  carrier,  the  carrier  becomes  the  agent  of  the  vendee,  and  such  a  de- 
livery amounts  to  a  delivery  to  the  vendee ;  and  if  there  is  a  binding 
contract  between  the  vendor  and  vendee,  either  by  note  in  writing,  or 
by  part  payment,  or  subsequently  by  part  accejDtance,  then  there  is  no 
doubt  that  the  property  passes  by  such  delivery  to  the  carrier.  It  is 
necessary,  of  course,  that  the  goods  should  agree  with  the  contract.  In 
this  case,  it  is  said  that  the  delivery  oT  the  goods  on  shipboard  is  equiv- 
alent to  the  delivery  I  have  mentioned,  because  the  ship  was  engaged 
on  the  part  of  Lethbridge  as  agent  for  the  defendant.  But  assuming 
that  it  was  so,  the  delivery  of  the  goods  on  board  the  ship  was  not  a 
delivery  of  them  to  the  defendant,  but  a  delivery  to  the  captain  of  the 
vessel,  to  be  carried  under  a  bill  of  lading,  and  that  bill  of  lading  indi- 
cated the  person  for  whom  they  were  to  be  carried.  By  that  bill  of 
lading  the  goods  were  to  be  carried  by  the  master  of  the  .vessel  for  and 
on  account  of  Lethbridge,  to  be  delivered  to  him  in  case  the  bill  of 
lading  should  not  be  assigned,  and  if  it  should,  then  to  the  assignee. 
The  goods,  therefore,  still  continued  in  the  possession  of  the  master  of 
the  vessel,  not  as  in  the  case  of  a  common  carrier,  but  as  a  person  car- 
rying them  on  behalf  of  Lethbridge.     There  is  no  breach  of  duty  on 

1  The  learned  counsel  here  stated  the  case  of  Ogle  v.  Atkinson,  5  Taunt.  759 ;  to 
which  Alderson,  B.,  said  :  "  There  the  ship  was  the  plaintiflF's ;  the  indorsement  of  the 
bill  of  lading  was  an  afterthought."  —  Ed. 
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the  part  of  Lethbridge,  as  he  stipulates  under  the  original  contract  that 
the  price  is  to  be  paid  on  the  delivery  of  the  bill  of  lading.  It  is  clearly 
contemplated  by  the  original  contract,  that,  by  the  bill  of  lading,  Leth- 
bridge should  retain  control  over  the  property.  It  seems  to  me  to 
follow  that  the  delivery  of  the  500  q-uarters  to  the  captain,  to  be  de- 
livered to  Lethbridge,  is  not  the  same  as  a  delivery  of  500  quarters  to 
a  common  carrier  by  order  of  the  consignee.  The  act  of  delivery, 
therefore,  in  the  present  case,  did  not  pass  the  property.  Then,  what 
subsequent  act  do  we  find  which  had  that  effect  ?  It  is  admitted  by 
the  learned  counsel  for  the  defendant,  that  the  property  does  not  pass, 
unless  there  is  a  subsequent  apjjropriation  of  the  goods.  The  word 
appropriation  may  be  understood  in  different  senses.  It  may  mean  a 
selection  on  the  part  of  the  vendor,  where  he  has  the  right  to  choose 
the  article  which  he  has  to  supply  in  performance  of  his  contract ;  and 
the  contract  will  show  when  the  word  is  used  in  that  sense.  Or  the 
word  may  mean  that  both  parties  have  agreed  that  a  certain  article 
shall  be  delivered  in  jjursuance  of  the  contract,  and  yet  the  property 
may  not  pass  in  either  case.  For  the  purpose  of  illustrating  this  posi- 
tion, suppose  a  carriage  is  ordered  to  be  built  at  a  coachmaker's ;  he 
may  make  any  one  he  pleases,  and,  if  it  agree  with  the  order,  the  party 
is  bound  to  accept  it.  Now  suppose  that,  at  some  period  subsequent 
to  the  order,  a  further  bargain  is  entered  into  between  this  party  and 
the  coach-builder,  by  which  it  is  agreed  that  a  particular  cai'riage  shall 
be  delivered.  It  would  dejDend  upon  circumstances  whether  the  prop- 
erty passes,  or  whether  merely  the  original  contract  is  altered  from  one 
which  would  have  been  satisfied  by  the  delivery  of  an}"  carriage  answer- 
ing the  terms  of  the  contract,  into  another  contract  to  supply  the  par- 
ticular carriage,  —  which,  in  the  Roman  law,  was  called  ohligatio  certi 
corporis,  where  a  person  is  bound  to  deliver  a  particular  chattel,  but 
where  the  property  does  not  pass,  ^s  it  never  did  by  the  Roman  law, 
until  actual  delivery  ;  although  the  property  after  the  contract  remained 
at  the  risk  of  the  vendee,  and,  if  lost  without  an)-  fault  in  the  vendor, 
the  vendee,  and  not  the  vendor,  was  the  sufferer.  The  law  of  England 
is  different :  here  property  does  not  pass  until  there  is  a  bargain  with 
respect  to  a  specific  article,  and  every  thing  is  done  which,  according 
to  the  intention  of  the  parties  to  the  bargain,  was  necessary  to  transfer 
the  property  in  it.  "  Appropriation "  may  also  be  used  in  another 
sense,  and  is  the  one  in  which  Mr.  Butt  uses  it  on  the  present  occasion ; 
viz.,  where  both  parties  agree  upon  the  specific  article  in  which  the 
property  is  to  pass,  and  nothing  remains  to  be  done  in  order  to  pass  it. 
It  is  contended  in  this  case  that  something  of  that  sort  subsequently 
took  place.  I  must  own  that  I  think  the  delivery  on  board  the  vessel 
could  not  be  an  appropriation  in  that  sense  of  the  word.  It  is  an  ap- 
propriation in  the  first  sense  of  the  word  only ;  the  vendor  has  made 
his  election  to  deliver  those  500  quarters  of  corn.     The  next  question 
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is,  whether  the  circumstances  which  occurred  at  Bristol  afterwards 
amount  to  an  agreement  by  both  parties  that  the  property  in  those  500 
quarters  should  pass.  I  think  it  is  perfectly  clear  that  there  is  no  pre- 
tence for  saying  that  Lethbridge  agreed  that  the  property  in  that  corn 
should  pass.  It  is  clear  that  his-object  was  to  have  the  contract  repu- 
diated, and  thereby  to  free  himself  from  all  obligation  to  deliver  the 
cargo.  On  the  other  hand,  as  has  been  observed,  the  defendant  wished 
to  obtain  the  cargo,  and  also  to  have  the  power  of  bringing  an  action 
if  the  corn  did  not  agree  with  the  sample.  It  seems  evident  to  me 
that,  at  the  time  when  the  unindorsed  bill  of  lading  was  left,  there  was 
no  agreement  between  the  two  parties  that  that  specific  cargo  should 
become  the  property  of  the  defendant.  If  that  is  so,  the  case  remains, 
as  to  the  question  of  property,  exactly  as  it  did  after  the  original  con- 
tract. There  is  a  contract  to  deliver  a  cargo  on  board,  and  probably 
for  an  assignment  of  that  cargo  by  indorsing  the  bill  of  lading  to  the 
defendant ;  but  there  was  nothing  which  amounted  to  an  appropriation, 
in  the  sense  of  that  term  which  alone  would  pass  the  property.  The 
result  is,  that,  in  this  action  of  trover,  the  plaintiffs,  claiming  under 
Lethbridge  by  the  indorsement  of  the  bill  of  lading,  are  eutitled  to  the 
property ;  and  then  Mr.  Baker  has  his  remedy  against  him  for  the  non- 
fulfilment  of  his  contract,  which  he  certainly  has  not  fulfilled. 

Aldeeson,  B.  I  am  of  the  same  opinion.  The  circumstances  of  the 
case  clearly  show  that,  when  the  cargo  was  put  on  board  the  vessel, 
the  property  in  the  cargo  did  not  pass.  The  vendor  at  that  time 
chooses  a  certain  quantity  of  corn,  which  he  intends  to  ofier  to  the 
party  in  performance  of  his  contract;  but  he  keeps  it  as  his  property  in 
the  mean  time.  Such  being  the  state  of  matters,  the  property  in  that 
state  arrives  at  Bristol,  and  there  is  nothing  to  show  that  there  was 
any  transaction  which  amounted  to  an  agreement  between  the  parties 
to  alter  that  arrangement ;  therefore  the  property  did  not  pass  at  all ; 
and  as  the  one  party  has  not  tendered  the  barley  in  discharge  of  his 
contract,  the  other  party  has  his  action  against  him. 
RoLFE,  B.,  and  Platt,  B.,  concurred.  Eule  discharged. 
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FRANCIS  JENKYNS  v.  WILLIAM  BROWN,  JOSEPH   SHIP- 
LEY, SAMUEL   NICHOLSON,  and  Others. 

In  the  Queen's  Bench,  December  18, 1849. 

[Reported  in  14  Queen's  Bench  Reports,  496.] 

Teovbe  for  Indian  corn.  Pleas:  1.  Not  guilty;  2.  That  plaintiff 
was  not  possessed,  &c.     Issues  thereon. 

On  the  trial  before  Erie,  J.,  at  the  Liverpool  summer  assizes,  1848, 
it  appeared  that  the  plaintiff  was  a  corn-merchant  living  in  London, 
and  employing  Messrs.  Klingender  &  Co.,  as  his  agents  at  New  Orleans. 
In  April,  1847,  Klingender  &  Co.  purchased  for  plaintiff,  at  New 
Orleans,  the  Indian  corn  in  question  with  their  own  money.  They 
drew  two  bills  on  the  plaintiff,  one  for  £975  10s.  6d.,  the  other  for 
£1537  14s.  10(i.,  both  at  thirty  days'  sight,  for  the  amount;  and  in  the 
body  of  these  bills  it  was  stated  that  they  were  to  be  placed  to  the 
account  of  the  corn.  These  bills  they  sold  ^  to  the  defendant  Samuel 
Nicholson  at  the  regular  value  of  the  bills,  handing  over  to  him  at  the 
same  time,  as  security,  the  bills  of  lading  for  the  corn,  shipped  as  after 
mentioned,  which  were  made  jjayable  to  the  order  of  Messrs  Klingen- 
der &  Co.,  and  indorsed  by  them.  It  was  agreed  between  Khngender 
&  Co.  and  Nicholson,  that  the  latter  might  sell  the  corn  if  the  bills 
were  not  paid.  Nicholson  was  a  partner  with  the  other  defendants, 
the  firm  having  houses  of  business  both  at  New  Orleans  and  at  Liver- 
pool. The  corn  was  shipped  for  Liverpool  by  different  vessels;  and 
the  invoices  were  made  out,  purporting  that  the  corn  was  "  consigned 
to  order,  by  order,  and  for  account  and  risk,  of  Francis  Jenkyns,  Esq., 
London."  The  invoices  were  sent  to  the  plaintiff  from  New  Orleans 
by  Klingender  &  Co.,  after  the  indorsement  of  the  bills  of  exchange 
and  handing  of  the  bills  of  lading  to  Nicholson,  with  a  letter  to 
plaintiff,  advising  him  of  the  shipment,  and  of  the  drawing  of  the  bills 
of  exchange,  requesting  him  to  accept  them,  and  adding :  "  Bills  of 
lading  as  before  accompany  the  draft.  This  closes  our  present  pur- 
chases for  you."  The  corn  arrived  at  Liverpool.  Nicholson  forwarded 
the  bills  of  exchange  and  bills  of  lading  to  the  Liverpool  house  of 
defendants.  The  bills  of  exchange  were  presented  for  acceptance 
to  plaintifi;  and  accepted  by  him,  payable  at  Messrs.  Smith  & 
Payne's,  bankers,  London :  and  they  became  due  on  the  17th  June, 
1848.     They  were  deposited,  together  with  the  bills  of  lading,  by  the 

^  It  was  stated  that  this  was  a  common  mod*  of  dealing  with  bills  at  New  Orleans 
instead  of  discounting  them. 
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defendants,  with  Messrs.  Denison  &  Co.,  bankers,  London.  On  the  17th 
of  June,  the  plaintiff  called  at  Messrs.  Denison  &  Co.'s,  and  demanded 
the  bills  of  lading,  offering  to  take  up  the  bills  of  exchange.  He  was 
told  that  the  bills  of  exchange  had  been  sent  to  the  clearing-house,  as 
was  then  supposed  to  be  the  fact;  but  it  afterwards  turned  out  that 
they  had  been  locked  up,  together  with  the  bills  of  lading,  at  Messrs. 
Denison's.  The  plaintiff  was  requested  to  call  the  next  day  at  Messrs. 
Denison's,  but  did  not  do  so.  The  bills  of  exchange  were  afterwards 
presented  for  payment  at  Smith  &  Payne's,  but  were  not  paid.  The 
defendants  sued  the  plaintiff  on  the  bills  of  exchange,  and  obtained  a 
verdict.  Subsequently  to  this,  the  plaintiff  became  bankrupt ;  but  he 
afterwards  made  arrangements  with  his  creditors,  in  consequence  of 
which  the  fiat  was  annulled.  At  the  time  of  these  arrangements,  the 
following  instrument  was  signed  on  behalf  of  the  defendants,  and  given 
to  the  plaintiff:  — 

LoMDON,  February  9,  18i8. 
Received  of  F.  Jenkyns  £230  18s.  8d.  in  cash,  and  a  promissory  note,  £69 
Is.  id.,  due  12  May,  in  full  of  all  claim  on  him,  as  per  agreement,  it  being  under- 
stood that,  in  default  of  payment  of  the  above  promissory  note,  our  original 
claim  revives. 

£300.  For  Brown,  Shipley,  &  Co. 

OVEREND,  GURNEY,  &  Co. 

Afterwards  the  plaintiff  demanded  of  defendants  the  bills  of  lading ; 
but  the  defendants  claimed  to  retain  them,  insisting  that  the  account 
had  been  taken  on  the  supposition  that  they  were  indemnified  to  the 
amount  of  the  value  of  the  corn.  Defendants  afterwards  sold  the  corn. 
The  present  action  was  then  brought. 

The  learned  judge  told  the  jury  that  no  property  in  the  corn  had 
passed  to  the  plaintiff,  except  upon  the  condition  of  his  paying  the  bills 
of  exchange,  and  that  his  offer  to  take  up  these  bills  on  the  17th  of  June 
did  not  satisfy  the  condition ;  and,  under  his  lordship's  direction,^  a 
verdict  was  found  for  the  defendants  on  the  second  issue,  and  for  the 
plaintiff  on  the  first. 

In  Michaelmas  term,  1848,  Watson,  for  the  plaintiff,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection.     In  last  term, 

Martin  and  Cowling  showed  cause.  The  question  is,  what  Klingen- 
der  &  Co.  meant  as  to  the  property  in  the  corn.  They  bought  it  with 
their  own  money ;  and  they  might  either  make  it  their  own  property, 
or  the  property  absolutely  of  the  plaintiff,  or  the  property  of  the  plain- 
tiff conditionally.  They  did  the  last,  the  condition  being  the  payment 
of  the  bills.     This  construction  was  put  on  a  similar  transaction  in 

1  The  plaintiffs  counsel  did  not  require  any  question  to  be  put  to  the  jury,  both 
sides  leaving  the  result  to  the  court,  as  the  inference  from  facts  not  disputed. 
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Wnitw.  Baker.i    There  the  party  imposing  the  condition  was  the  vendor 
himself;  but  an  agent  has  the  same  rights  as  the  vendor,  and  may  reserve 
a  lien,  or  enforce  a  stoppage  in  transitu.     Nor  was  the  interest  of  the 
defendants,  as  assignees  of  Klingender  &  Co.,  put  an  end  to  by  the 
offer  to   take   up  the  bills  on  17th  June.     The  tender  could  do  no 
more  than  suspend  the  right  of  the  holder  of  the  bills  to  recover  before 
a  fresh  demand  made.     In  effect  there  was  merely  a  failure  to  present 
the  bills;  that  did  not  fulfil  the  condition  of  payment;  and,  till  the 
fulfilment  of  that  condition,  no  property  passed  to  the  plaintiff.     It  is 
not  a  question  of  lien  :  the  proj^erty  has  never  passed  to  the  plaintiff  at 
all.     It  is  not  the  invoice,  but  the  bill  of  lading,  that  is  the  symbol  of 
property.    The  bills  of  lading  are  made  out  to  the  order  of  Klingender 
&  Co. ;  that  was  clear  evidence  that  the  property  did  not  then  pass  to  the 
plaintiff.    Wait  v.  Baker,  Van  Casteel  v.  Booker.^     At  what  time,  then, 
could  the  property  pass  to  the  plaintiff?    The  next  step  Avas  the  indorse- 
ment of  the  bills  of  lading  to  the  defendants  for  valuable  considera- 
tion.    The  letter  accompanying  the  transmission,  of  the  invoices  was 
not  written  till  after  the  transfer  of  the  bills  of  lading  to  the  defend- 
ants :  so  that,  even  if  the  transmission  of  the  invoices  in  itself  would 
have  affected  the  property,  as  against  Klingender  &  Co.,  it  took  place 
after  the  vesting  of  the  right  of  the  defendants,  and  could  not  defeat 
that  right.     Assuming  that  personal  property  can  be  so  dealt  with  as 
to  pass  on  the  performance  of  a  condition  (which  is  questionable),  the 
condition  has  not  been  performed.    The  payment  has  never  been  made 
by  the  plaintiff:  he  might,  instead  of  withdrawing  his  tender  upon  the 
non-production  of  the  bills  of  exchange  and  bills  of  lading,  have  paid 
the  money,  ami  relied  upon  his  supposed  right  to  have  the  bills  given 
up.     The  receipt  of  February  9,  1848,  was  not  an  abandonment  by  the 
defendants  of  their  right  on  the  l)ills  of  exchange  and  bills  of  hiding: 
it  was  given  on  the  supposition  that  the  corn  was  to  be  retained  by 
them  to  meet  tlie  bills,  as  for  as  it  could,  the  receipt  being  for  a 
composition  on  the  ultimate  balance  between  the  plaintiff  and  the 
defendants. 

Watson  and  Ouerend,  contra.  The  effect  of  the  shipment,  the  draw- 
ing upon  the  plaintiff,  the  in-\-oices,  and  the  bills  of  lading,  was  to  con- 
fer the  property  upon  the  plaintiff  at  once,  with  a  reservation  to  Kling- 
ender &  Co.  of  a  lien  for  the  price.  [Eele,  J.  Might  not  Klingender 
&  Co.  have  reserved  the  property  to  themselves  by  express  wordsV 
And  have  not  the  bills  of  lading  made  for  delivery  to  their  order  the 
same  effect  ?]  They  have  not.  If  the  corn  had  been  lost  at  sea,  the 
plaintiff  must  have  borne  the  loss,  having  accepted  the  goods  on 
the  terms  of  the  invoices.  Klingender  &  Co.  therefore  could  transfer 
only  the  right  to  the  lien ;  and  the  defendants  were  in  the  position  of 

2  Exch.  1.  2  2  Excli.  691,  708. 
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TZ'tte  Ifff  "f'°''"^*^'.P™P"*^"^'^--  "-  f-  tl^^  payment 
1  hen  the  oifer  of  payment  discharged  the  lien;  the  rule  that  a  tender 
IS  no  defence  to  an  action  if  there  be  a  subsequ;nt  demand  and  elt 
s  napphcable  to  this  question.     It  seems  that  in  Scarfe  v.  Morgan  'tf 

tJfJt       L  ^^  determined:  the  same  principle  maybe  col- 

fufhflde:?^  The   o^  "'T  *''  *^°'"'  ^'^^  ^^'^^'^^'^  ^^^^  ™g- 
rCrT     V  f  ■    f   P^^^'''*   "^'^^^J^^  *^^  Pl«^  ipso  facto. 

S       '  ;  K  '^'''*  '°  *^'  ^™°g  Pl^«^-     The  bills  ought  not,  in  the 

cour  e  of  business,  to  have  been  at  Denison's.  Wian™,  J  You 
should  have  gone  to  Smith  &  Payne's.]  The  bills  were  n  fact  at 
Demson's.  In  Wait  ..  Baker,^  the  vendee  had  not  accepted  the  bU 
of  lading  or  invoice  so  as  to  affirm  the  sale.     Van  Casteel  v.  Booker" 

TnZ  ^,'f  V''"""?^' Vv^'  ""'"•     ^^"  ''''''  *^^^^  considered  the  case 
to  be  that  of  a  right  of  hen  in  an  unpaid  vendor. 

rt  T         *  ^*'''-  '^<^^-  i^ult' 

OOLEEIDGB,  J.,  now  delivered  judgment. 

Although  Klingender  &  Co.  bought  the  corn  in  question  abroad  as 
agents  for  the  plaintiff,  yet  as  they  paid  for  it  with  their  own  money  it 
became  their  property;  and,  after  the  shipment,  the  cargo  continued 
their  property,  as  there  is  no  evidence  of  an  intention  that  it  should 
pass,  and  as  the  taking  of  a  bill  of  lading  deliverable  to  their  own  order 
IS  nearly  conclusive  evidence  that  it  did  not  pass.  By  delivering  this 
bill  of  lading,  indorsed  to  the  defendants,  as  a  security  for  the  payment 
of  the  bills  of  exchange  drawn  on  the  plaintiff  for  the  value  of  the 
cargo,  and  giving  power  to  sell  in  case  of  failure  of  payment  (the  bills 
of  exchange  having  been  purchased  by  the  defendant),  they  passed  to 
the  defendant  for  value  a  special  property  in  the  cargo;  and  by  after- 
wards sending  the  invoice  with  the  bills  of  exchange  and  letters  of 
advice  to  the  plaintiff,  they  passed  to  him  the  general  property  in  the 
cargo,^  subject  to  this  special  property.  Under  this  arrangement  the 
plaintiff's  right  of  possession  would  not  arise  till  the  bills  should  be 
paid. 

On  the  day  of  maturity  the  plaintiff  offered  payment  of  the  bUls 
to  the  holder  of  them ;  but  as  they  were  accidentally  mislaid  on  that 
day,  the  payment  was  not  received,  and  the  plaintiff  was  desired  to  pay 
on  the  following  morning.  This  he  was  not  then,  and  has  not  since, 
been  able  to  do. 

Upon  these  facts  the  plaintiff  has  contended  that  the  defendants  had 
no  interest  in  the  cargo  beyond  a  lien  for  the  amount  of  the  bills,  and 
that  such  lien  was  discharged  by  the  offer  of  that  amount;  and  that 

i  4  M.  &  W.  270.  2  1  M.  &  S.  635.  3  16  Ves.  276. 
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thereby  the  plaintiff  was  entitled  to  demand  possession  of  the  cargo 
without  payment,  and,  on  refusal,  to  maintain  trover. 

But  we  think  that  the  defendants  had  a  special  property  in  the  cargo, 
according  to  the  intention  of  the  parties  as  above  stated,  when  the  bill 
of  lading  was  delivered  to  them.  "We  also  think  that  the  offer  of  the 
money  on  the  one  hand,  and  the  request  on  the  other  for  a  day's  delay 
before  receiving  it  on  account  of  an  accident,  did  not  amount  to  a  ten- 
der and  refusal  of  the  payment,  and  did  not  discharge  the  plaintiff  fi-om 
his  duty  to  pay  the  bills  before  his  right  to  the  possession  of  the  cargo 
attached. 

The  law  bearing  upon  many  of  these  points  is  clearly  laid  down  in 
Wait  V.  Baker '  and  Van  Casteel  v.  Booker,^  with  which  we  agree.  It 
follows  that  the  verdict  for  the  defendant  was  right ;  and  the  rule  must 
be  discharged.  Mule  discharged. 


TURNER  AND  Othees,  Assignees  of  Higginsox  and  Deane,  Bank- 
rupts, V.  THE  TRUSTEES  op  the  LIVERPOOL  DOCKS. 

In  the  Exchequer  Chamber,  Mat  20,  1851. 

[Reported  in  6  Exchequer  Reports,  543.] 

Eeeoe  on  a  bill  of  exceptions.  The  action  was  in  detinue  by  the 
plaintiffs,  as  assignees  of  Higginson  and  Deane,  bankrupts,  to  recover 
certain  bales  of  cotton  and  a  quantity  of  plank.  The  first  count  of  the 
declaration  laid  the  property  in  the  bankrupts  before  their  bankruptcy ; 
the  second  count  laid  the  property  in  the  plaintifls  as  assignees.  The 
two  first  pleas,  which  Avere  respectively  pleaded  to  the  first  and  second 
coimts,  traversed  the  property  in  the  goods  as  alleged  in  those  counts. 
Third  plea  to  the  whole  declaration :  that  the  goods  and  chattels  were 
the  goods  and  chattels  of  certain  persons  united  in  copartnership  for 
the  purpose  of  carrying  on  the  trade  of  liankers,  according  to  the  stat- 
ute in  that  behalf  made,  &c.,  and  called  "The  Bank  of  Liverpool,"  as 
against  the  jilaintiffs  as  assignees  as  aforesaid ;  wherefore  the  defend- 
ants, at  the  commencement  of  the  suit,  detained,  and  still  do  detain  the 
said  goods ;  qucB  est  eadem,  &c.  Verification.  The  plaintiffs  joined 
issue  upon  the  two  first  pleas,  and  replied  to  the  third  by  traversing 
the  property  in  the  goods  as  alleged  in  the  plea. 

The  cause  was  tried  before  Wightman,  J.,  at  the  Liver-pool  summer 
assizes,  1849 ;  and  the  facts  stated  in  the  bill  of  exceptions  (so  far  as 
material)  are  as  follows :  — 

1  2  Exch.  1.  i  2  Exch.  691. 


SECT.  TI.]         TURNER  V.  TRUSTEES  OP  LIVERPOOL   DOCKS.  953 

On  the  13th  of  November,  1847,  a  fiat  in  bankruijtcy  issued  against 
Jonathan  Higginson  and  Richard  Deane,  of  Liverpool,  merchants,  who 
carried  on  business  under  the  firm  of  Barton,  Irlam,  &  Higginson, 
under  which  they  were  adjudged  bankrupt  on  an  act  of  bankruptcy 
committed  by  them  on  the  11th  of  November,  1847.  Higginson  and 
Deane  were,  up  to  and  at  the  time  of  their  banltruptcy,  owners  of  the 
ship  Charlotte,  Carter,  master,  and  also  of  the  ship  Higginson.^ 

On  the  18th  of  August,  1847,  the  bankrupts  wrote  to  Menlove  &  Co. 
of  Charleston,  South  Carolina,  ordering  them  to  ship  on  their  (the  bank- 
rupts') account  1000  or  more  bales  of  cotton  for  the  homeward  cargo  of 
the  Charlotte,  then  on  a  voyage  from  Liverpool  to  Charleston,  and  con- 
signed to  Menlove  &  Co.  The  order  was  duly  executed  by  Menlove 
&  Co.,  who  purchased  and  shipped  on  board  the  Charlotte  1263  bales  of 
cotton.  They  also  shipped  on  board  the  same  vessel  74,871  feet  of 
plank.  The  vessel  completed  her  loading  on  the  12th  of  October,  on 
which  day  the  master  signed  and  delivered  to  Menlove  &  Co.  a  bill  of 
lading,  stating  the  shipment  of  the  cotton  and  timber  by  Menlove  & 
Co.,  and  making  the  same  deliverable  at  Liverpool  "  unto  order  or  to  our 
assigns,  he  or  they  paying  freight  for  the  said  goods,  viz.,  for  cotton  in 
round  bales,  cotton  in  square  bales,  nothing,  being  owners'  property." 
On  the  same  day  Menlove  &  Co.  sent  to  the  bankrupts  the  invoice 
of  the  timber,  stating  the  same  to  have  been  shipped  "  for  Liver- 
pool, by  order  and  for  account  and  risk  of  Messrs.  Barton,  Irlam,  & 
Higginson  there,  and  addressed  to  order."  On  the  19th  October,  they 
sent  them  an  abstract  invoice  of  the  cotton,  which  contained  the  same 
words  as  those  above  quoted  from  the  invoice  of  the  timber.  On  the 
23d  October,  they  sent  them  the  full  invoice  of  the  cotton,  stating  the 
same  to  have  been  shipped  "  for  Liverpool,  by  order  and  for  account  of 
Messrs.  Barton,  Irlam,  &  Higginson  there,  and  to  them  consigned." 
The  invoice  of  the  timber  was  dated  October  11 ;  that  of  the  cotton, 
October  13. 

Menlove  &  Co.,  not  having  sufficient  funds  of  the  bankrupts  to  pay 
for  the  whole  of  the  cotton  and  plank,  put  themselves  in  funds  for  that 
pui-pose  by  drawing  bills  on  the  bankrupts,  which  they  sold  to  the  Bank 
of  Charleston,  delivering  to  said  bank,  as  collateral  security,  the  bill 
of  lading  for  the  cargo  in  question,  specially  indorsed  to  the  Bank  of 
Liverpool.  These  bills,  with  one  exception,  were  dishonored,  and 
taken  up  by  Menlove  &  Co.  On  the  16th  of  October,  Menlove  &  Co. 
advised  the  bankrupts  of  having  drawn  upon  them  as  stated  above,  and 
added,  "  We  deferred  drawing  as  long  as  possible  for  the  early  pur- 
chases, to  give  the  ship  time  to  be  with  you  before  the  drafts ;  and  as 
the  money  market  was  so  stringent,  we  thought  a  little  time  would  be 

1  The  circumstances  relating  to  each  vessel  being  similar,  and  the  same  question 
arising  as  to  each,  the  argument  was,  by  consent  of  both  parties,  confined  to  the 
Charlotte ;  and  therefore  the  facts  as  to  the  Higginson  are  omitted. 
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acceptable  to  you."  They  also  requested  the  bankrupts  to  insure  the 
cargo  to  the  amount  of  its  invoice  price,  -which  was  made  up  of  the 
price  paid  by  Menlove  &  Co.,  with  their  charges  added,  including  a 
commission.  On  the  23d  October,  they  wrote  a  letter  to  the  bank- 
rupts, in  which  they  said :  — 

The  bank  to  whom  our  drafts  on  you  were  sold,  required  the  delivery  of  B/L., 
■which  we  thought  best  to  comply  with,  and  thereby  obtained  the  ver)-  highest  rate 
of  exchange  that  in  consequence  of  the  uneasiness  felt  by  purchasers  of  drafts  on 
England  caused  by  the  monetary  embarrassments  there,     [sic] 

The  Charlotte  arrived  at  Liverpool  on  the  26th  of  November,  1847, 
and,  on  the  following  day,  notice  was  given  to  the  master  that  Men- 
love  &  Co.  claimed  to  stop  the  cargo  in  transitu,  and  required  him  to 
deliver  it  to  the  Bank  of  Livei-pool  on  their  account.  On-  the  11th  of 
February,  1848,  the  cargo  was,  by  consent,  stowed  in  the  warehouse  of 
the  defendants. 

It  was  proved  that  the  bills  of  lading  were  in  the  form  usual  in  the 
American  trade ;  and  that  when  bills  of  lading  are  transfeiTed,  it  is  not 
the  practice  of  merchants  to  inquire  for  the  invoice  or  correspondence, 
or  any  thing  but  the  bill  of  lading.  It  also  appeared  irom  the  deposi- 
tions of  merchants  of  experience  at  Charleston,  that  when  a  merchant 
at  that  port  is  placed  in  possession  of  an  order  for  the  purchase  of  prod- 
uce from  an  English  correspondent,  the  invariable  usage  is  to  reim- 
burse, unless  otherwise  placed  in  funds,  by  drawing  bills  of  exchange 
on  the  European  house.  The  usual  course  of  business  is  for  the  merchant 
who  executes  an  order  embracing  the  purchase  of  produce  for  a  mer- 
chant in  England,  to  draw  bills  on  the  latter,  and  to  raise  the  money 
by  negotiating  the  bills.  This  negotiation  generally  takes  place  with 
a  bank,  but  sometimes  with  other  dealers  in  bills  ;  when  the  bill  is  taken 
by  a  bank,  it  is  always  drawn  payable  to  the  cashier ;  when  negotiated 
to  a  private  dealer,  it  is  drawn  as  he  may  direct.  In  such  negotiation 
the  bill  is  not  said  to  be  discounted,  as  it  is  almost  always  sold  at  an 
amount  exceeding  the  nominal  value.  Dealers  in  exchange,  whether 
banks  or  individuals,  when  they  have  not  full  confidence  in  the  strength 
of  the  bills  at  both  ends,  generally  require  the  bill  of  lading  transferred  as 
additional  security.  The  highest  exchange,  however,  is  obtained  for 
bills  bought  without  such  security,  as  they  are  bills  drawn  on  parties 
whose  characters  stand  high.^ 

The  plaintiffs'  counsel  objected  to  the  reception  of  certain  portions  of 
the  evidence  offered  on  behalf  of  the  defendants ;  but  the  evidence  was 
admitted  by  the  learned  judge,  who  expressed  an  opinion  that  the  evi- 
dence objected  to  did  not  carry  the  case  further  in  favor  of  the  defend- 
ants.    The  plaintiffs'  counsel  also  contended,  that,  under  the  above 

1  The  statement  of  facts  has  been  abbreviated.  —  Ed. 
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circumstances,  the  property  and  possession  of  the  goods  in  question 
vested  absolutely  in  Barton,  Irlam,  &  Higginson,  on  the  delivery  on 
board  their  ship,  so  that  all  rights  of  lien  and  stoppage  in  transitu  of 
Menlove  &  Co.  were  then  at  an  end ;  and  that  such  rights  were  not 
revested  by  Menlove  &  Co.  taking  the  bills  of  lading  to  their  own 
order,  contrary  to  their  contract ;  that  the  master  had  no  authority  to 
sign  such  bills  of  lading ;  and  even  if  Menlove  &  Co.  had  such  rights  of 
lien  and  stoppage  in  transitu,  they  could  not  transfer  them.  Also, 
that  any  defence  of  lien  or  stoppage  in  transitu  should  have  been  spe- 
cially pleaded. 

It  was  agreed  on  both  sides  that  there  was  no  question  of  fact  for 
th«  jury,  and  that  the  learned  judge  should  direct  them  how  they 
should  find  their  verdict ;  and  being  of  opinion,  upon  all  the  facts  of  the 
case,  that  Menlove  &  Co.  had  not  delivered  the  cotton  on  board  the 
ship  to  be  carried  for  and  on  account  and  at  the  risk  of  the  vendees, 
but  that  they  intended  to  preserve  their  rights  as  unpaid  vendors,  he 
directed  a  verdict  for  the  defendants. 

A  bill  of  exceptions  having  been  tendered  to  this  ruling  of  the 
learned  judge,  the  case  was  argued  in  last  Michaelmas  vacation  (No- 
vember 30  and  December  2)  by 

Crompton  {Blaclciurn  with  him),  for  the  plaintiffs.  The  principal 
question  is,  whether,  upon  the  above  documents  and  evidence,  the 
learned  judge  was  correct  in  directing  a  verdict  for  the  defendants.  It 
is  submitted  that  the  property  and  right  of  possession  of  the  goods  in 
question  vested  in  Barton  &  Co.  by  the  delivery  on  board  their  vessel. 
Any  right  of  lien  or  stoppage  in  transitu  was  gone  when  the  goods 
were  plit  on  board  the  vendees'  ship,  to  be  carried  for  them  and  on 
their  account  and  risk.  Van  Casteel  v.  Booker,^  In  re  Humberston,^  Coxe 
V.  Harden.^  The  distinction  is  well  established,  that  where  goods  are 
shipped  on  board  a  chartered  vessel,  the  right  of  stoppage  in  transitu 
remains,  because  the  master  is  the  agent  of  the  shippei-,  and  in  the  situ- 
ation of  a  bailee  or  carrier ;  but  if  the  contract  is  to  deliver  on  board  the 
purchaser's  own  ship,  the  tra?isitus  is  determined  by  the  delivery.^  .  .  . 
The  property  in  these  goods  having  vested  absolutely  in  Barton  & 
Co.,  the  indorsement  by  the  master  of  the  bill  of  lading,  making  the 
goods  deliverable  to  other  persons,  can  be  of  no  avail.«  .  .  .  Here 
the  contract  was  distinct,  that  the  goods  should  be  delivered  to 
Barton  &  Co.  on  board  their  ship,  which  was  sent  to  receive  them  it 
is  true,  the  foreign  merchant  is  under  no  obligation  to  comply  with  the 
order  sent,  but  may  ship  the  goods  to  his  own  order,  deliverable  upon 

1  2  Bxch  691.  ^  1  De  Gex,  Bank.  Gas.  262.  '  4  East  211. 

4  The  learned  counsel  here  quoted  from  Abbott  on  Shipping  (8th  ed.),  PP-  289, 

''''Thflearned  counsel  here  cited  Ogle  v.  Atkinson,  5  Taunt.  759,  and  The  Con- 
stantia,  6  Bob.  Adm.  327.  —  Ed. 
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payment  of  freight ;  but  in  that  case  the  consignee  may  refuse  to  accept 
the  goods.  Here,  however,  it  is  clear  that  Menlove  &  Co.  intended 
the  property  to  pass  to  Barton  &  Co.  on  delivery ;  for  by  the  letter 
of  the  16th  of  October  they  say  that  they  have  drawn  the  bills  of 
exchange  at  a  long  date,  in  order  to  give  Barton  &  Co.  time  to  realize 
money  by  the  sale  of  the  goods.  The  fact  that  the  goods  are  stated  in 
the  bill  of  lading  to  be  the  owner's  property,  and  freight  free,  shows  that 
the  contract  was  one  of  absolute  sale,  to  be  executed  by  delivery  on 
board  their  vessel.  Menlo^'e  &  Co.  could  have  no  right  to  use  the 
vessel  of  Barton  &  Co.  for  the  purpose  of  carrying  their  own  goods 
"  freight  free,"  neither  could  they  have  any  right  to  pledge  the  goods 
increased  in  Aalue  by  the  amount  of  the  freight.  The  fact  that  the 
goods  were  shipped  at  the  risk  of  Barton  &  Co.  also  shows  that  the  con- 
tract was  for  the  deli^•e^y  of  the  goods  to  them  on  board  their  ship  in 
America,  and  not  ut  Liverpool.  The  master  had  no  authority  to  sign 
a  bill  of  lading  contrary  to  his  express  instructions.  Menlove  &  Co. 
might  have  sued  Barton  &  Co.  for  goods  sold  and  delivered  the  moment 
they  were  put  on  board  their  vessel.  Suppose  the  goods  had  perished 
at  sea  before  the  23d  of  October,  could  Barton  &  Co.  on  that  account 
have  refused  to  accept  the  drafts,  or  could  their  underwriters  have  suc- 
cessfully traversed  their  interest  ?  Again,  suppose  that  by  the  wrongful 
act  of  the  mariners  the  goods  had  been  damaged,  could  Menlove  &  Co. 
have  maintained  an  action  on  the  bill  of  lading  against  Barton  &  Co.  ? 
Clearly  not,  for  it  was  a  contract  by  the  master  to  carry  the  owner's 
property  for  nothing.  Mitchel  v.  Ede  ■*  is  distinguishable,  since  in 
that  case  it  was  not  contrary  to  the  master's  duty  to  bring  home  the 
goods  on  freight.  The  court  there  considered  that  the  bill  of  lading  was 
not  conclusive  as  to  the  vesting  of  the  property,  because  it  was  explained 
by  other  circumstances.  In  Wait  v.  Baker,'^  the  ship  was  chartered  by 
the  vendor  for  the  use  of  the  vendee,  and  the  master  was  in  the  situa- 
tion of  agent  for  both  parties.  Van  Casteel  v.  Booker "  is  an  authority 
in  the  plaintiffs'  favor.  There  the  bill  of  lading  was,  "  he  or  they  pay- 
ing freight  free ;  "  in  this  case  it  is,  "  nothing,  being  owners'  property, 
without  per  cent,  primage  and  average  accustomed."  That  case  shows 
that  all  the  circumstances  niust  be  looked  at,  in  order  to  see  whether 
or  no  it  was  the  intention  of  the  parties  that  the  property  should  pass. 
In  EUershaw  v.  Magniac,^  which  is  cited  in  Van  Casteel  v.  Booker,  it 
was  held  that  the  vendor  had  a  right  to  vary  the  consignment.  In 
Jenkyns  v.  Brown,^  the  cargo  was,  at  the  time  of  the  shipment,  the 
property  of  the  plaintiff's  agent,  and  there  was  no  evidence  of  an  in- 
tention to  pass  it.  A  bill  of  lading  in  the  ordinary  form  is  a  mere  con- 
tract for  carriage,  and  where  a  person  carries  his  own  goods  in  his  own 

1  11  A.  &  E.  888.  2  2  Exch.  1.  3  2  Exch.  691. 

*  6  Exch.  570,  u.  5  19  L.  J.,  Q.  B.  288. 
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ship  no  bUl  of  lading  is  necessary.  Here  the  bill  of  lading,  coupled  with 
the  other  circumstances,  shows  that  the  property  vested  in  the  con- 
signees, and  that  the  shippers  were  merely  their  agents.  Where  there 
is  a  delivery  of  goods,  with  an  intention  to  pass  the  property,  the  ven- 
dor cannot  subject  them  to  any  right  of  lien  or  control.  Howes  v. 
Ball.i  The  owners  themselves  having  made  a  special  contract  for  the 
employment  of  their  ship,  it  was  not  competent  for  the  master  to  annul 
such  contract,  and  subgtitute  another  for  it  with  the  other  contracting 
party.  Abbott  on  Shipping,  p.  130,  8th  edit.;  Burgon  v.  Sharpe,^ 
Dewell  V.  Moxon."  There  is  a  class  of  cases  which  show  that  a  bill  of 
lading  will  not  control  the  rights  which  a  ship-owner  has  reserved  to 
himself  by  the  charter-party.  Small  v.  Moates,*  Saville  v.  Campion.* 
The  indorsement  of  a  bill  of  lading  does  not  of  itself  operate  as  a  trans- 
fer of  the  property,  but  is  only  evidence  of  it.  Newsom  v.  Thornton,' 
Haille  v.  Smith.'  Secondly,  even  if  a  right  of  lien  did  exist,  it  could 
not  be  transferred.  A  lien  is  a  personal  right,  and  continues  only  so  long 
as  the  possessor  holds  the  goods.  M'Combie  v.  Davies,^  Daubigny 
V.  Daval,'*  Legg  v.  Evans.^°  Thirdly,  the  lien,  if  any,  should  have 
been  specially  pleaded.  As  Menlove  &  Co.  had  in  their  hands  some 
funds  of  Barton  &  Co.,  they  were  not  in  the  situation  of  unpaid  ven- 
dors. Mason  v.  Farnell "  decided  that  in  detinue  the  defendant  cannot, 
under  the  pleas  of  non  detinet  and  not  possessed,  show  that  he  had  a 
common  interest  with  the  plaintiff  in  the  property  sought  to  be  re- 
covered. That  decision,  however,  is  at  variance  with  Lane  v.  Tewson,^^ 
in  which  the  Court  of  Queen's  Bench  held  that  in  detinue  a  lien  might 
be  set  up  under  a  plea  that  the  goods  were  not  the  goods  of  the  plain- 
tiff. Fourthly,  the  evidence  objected  to  was  improperly  received. 
That  would  entitle  the  plaintiff  to  a  vetiire  de  novo.  [Wightmait,  J. 
Nothing  was  left  to  the  jury ;  therefore  they  could  not  have  been  in- 
fluenced by  that  evidence.] 

Cowling  {Knowles  and  Watson  with  him),  for  the  defendants.  The 
learned  judge  was  correct  in  directing  a  verdict  for  the  defendants.  It 
is  material,  in  the  first  place,  to  advert  to  the  relative  position  of  the 
parties.  At  the  time  the  order  was  sent  to  Menlove  &  Company,  they 
were  unprovided  with  funds  to  make  the  purchases,  with  a  trifling  ex- 
ception. Then  what  is  the  usage  of  trade  ?  The  course  of  dealing 
at  Charleston  is  to  purchase  produce  for  cash ;  and  that  is  obtained 
by  the  merchant  at  Charleston  drawing  bills  on  the  merchant  in  Eng- 
land, and  when  those  bills  cannot  be  sold  without  additional  security, 
the  bill  of  lading  is  assigned  for  that  purpose.  Menlove  &  Co.  were 
unable  to  raise  money  without  pledging  the  bill  of  lading;  and  conse- 

1  7  B.  &  C.  481.  2  2  Campb.  529.  '  1  Taunt.  391. 

4  9  Bing.  574.  5  2  B.  &  Aid.  503.  ^  6  East,  17. 

'  1  Bos.  &  P.  563.  8  7  East,  5.  '  5  T.  E.  604. 

10  6  M  &  W  36.  "  12  M.  &  W.  674.  12  12  A.  &  E.  116,  n. 
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quently  they  agreed  to  indorse  it  to  the  Bank  of  Charleston.  This 
negotiation  took  place  before  the  bills  of  exchange  were  drawn,  and 
also  prior  to  any  shiisment;  for  the  letter  of  the  25th  of  September 
shows  that  the  outward  cargo  of  the  Charlotte  was  not  then  dis- 
charged. Bills  were  accordingly  drawn,  by  means  of  which  Menlove 
&  Co.  were  enabled  to  purchase  the  great  bulk  of  the  cargo ;  and  it  is 
not  disputed  that  the  highest  rate  of  exchange  was  obtained.  On  the 
12th  of  October,  the  day  before  the  Charlotte  sailed,  the  bill  of  lading 
was  drawn  "  to  order  of  Menlove  &  Co.,"  and  forwarded  to  the  Bank 
of  Liverpool,  who  are  identified  with  the  Charleston  Bank.  On  the 
same  day  an  invoice  of  timber  was  sent  consigned  "  to  order."  On  the 
19th  of  October,  an  abstract  invoice  of  cotton  was  sent  in  a  similar 
form;  and  on  the  23d  an  invoice  was  sent  dated  the  1.3th.  Under 
these  circumstances,  the  goods  when  purchased  became  the  property 
of  Menlove  &  Co. ;  for  they  purchased  in  their  own  name,  and  the 
credit  was  given  to  them  exclusively,  they  having  to  pay  cash.  Abbott 
on  Shij)ping,  p.  516,  8th  ed. ;  Feise  v.  Wray.^  Then  when  did  the  goods 
cease  to  be  the  property  of  Menlove  &  Co.  ?  ISTo  doubt  they  wrote 
that  they  had  made  purchases  for  Barton  &  Co. ;  but  those  letters  only 
show  an  intention  to  purchase  goods  for  the  latter,  not  an  irre^'ocable 
appropriation  of  them.  The  property  remained  in  Menlove  &  Co.,  at 
least  until  the  goods  were  shipped.  Atkinson  v.  Bell.^  It  is  said  that 
Menlove  &  Co.,  by  acceding  to  the  order  of  Barton  &  Co.,  undertook 
to  ship  the  goods  as  their  property ;  but  no  such  consequence  follows. 
If,  indeed,  Menlove  &  Co.  had  undertaken  to  ship  the  goods  as  the 
unqualified  and  absolute  property  of  Barton  &  Co.,  they  would  have 
been  bound  by  such  an  agreement;  but  the  letter  of  the  18th  of  August 
contains  nothing  specific  as  to  the  mode-  of  payment.  It  must  there- 
fore be  read  with  reference  to  the  usage  of  trade,  and  in  the  sense  in 
which  a  merchant  in  the  situation  of  Menlove  &  Co.  would  understand 
it ;  that  is,  that  they  were  to  raise  funds  by  drawing  bills  of  exchange, 
and  pledging  the  bills  of  lading  if  necessary.  That  Barton  &  Co. 
contemplated  the  drawing  of  bills,  is  clear  from  the  letter  itself,  and 
also  fi-om  the  letter  to  them  of  the  23d  of  September,  in  which  Men- 
love &  Co.  inform  them  that  they  have  drawn  the  bills.  The  contract 
was  not  to  shij)  the  goods  absolutely  and  without  reservation,  but  sub- 
ject to  the  special  property  in  respect  of  the  pledge  of  the  bills  of  lad- 
ing. Menlove  &  Co.  were  therefore  justified  in  shipping  the  goods  in 
their  own  name,  so  as  to  reserve  to  themselves  the  legal  property,  for 
the  purpose  of  securing  payment  of  the  funds  raised.  But  whether 
justified  or  not,  the  mere  duty  to  ship  the  goods  in  the  name  of  Barton 
&  Co.  would  not  vest  the  property  in  them,  though  the  breach  of  that 
duty  might  render  Menlove  &  Co.  liable  to  an  action.     The  words 

1  3  East,  93.  2  8  B.  &  C.  277. 
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"owners'  property,"  in  the  bill  of  lading,  mean  beneficially  so,  and 
were  only  inserted  for  the  purpose  of  exculpating  the  captain  for  carry- 
ing "freight  free."     The  important  part  of  the  bill  of  lading  is  that 
which  states  the  person  to  whose  order  it  is  drawn.    Van  Casteel  v. 
Booker;^    Jenkyns  v.  Brown.^    No  real  prejudice  could  ensue  fi-om 
taking  the  bill  of  lading   in  this   form,  for  Barton  &  Co.  were  in 
the   situation   of  mortgagors,  and   had   sufficient   interest   to  insure. 
1  Arnould  on  Insurance,  251;  Smith  v.  Lascelles."    A  court  of  equity 
would,  as  in  the  case  of  mortgagees,  compel  the  consignors  to  refund, 
on  sale  of  the  goods,  what  they  might  receive  beyond  what  was  suf- 
ficient to  indemnify  them.     The  invoice,  which  bears  date  subsequent 
to  the  bill  of  lading,  would  not  affect  the  property  passed  to  the  bank. 
An  invoice  is  not,  like  a  bill  of  lading,  a  symbol  of  property.     The 
terms  "  addressed  to  order "  in  the  invoice  refer  to  the  bill  of  lading. 
Whether  or  no  the  master  acted  rightly  in  receiving  the  goods  as  those 
of  Menlove  &  Co.  is  immaterial,  since  his  wrongful  receipt  of  them 
would  not  vest  the  property  in  Barton  &  Co.     But  the  master  acted 
rightly,  because  he  was  authorized  to  receive  the  goods  on  the  same 
terms  as  Menlove  &  Co.  were  justified  in  shipping  them ;  that  is,  accord- 
ing to  the  course  of  trade,  and  subject  to  such  security _as  was  neces- 
sary for  the  purpose  of  raising  funds.     In  Wait  v.  Baker,*  the  terms  of 
the  charter-party  do  not  appear,  and  the  vessel  was  treated  as  the  pur- 
chaser's.    In  Van  Casteel  v.  Booker,  in  which  the  bill  of  lading  was 
like  the  present,  the  question  was  considered  as  depending  on  the  in- 
tention of  the  parties  at  the  time  of  the  shipment.     Coxe  v.  Harden 
has   never  been    cited  with   approbation,  and   as   to   one   point  has 
been  overruled  by  Morison  v.  Gray  =  and  Brandt  v.  Bowlby."     Ogle  v. 
Atkinson '  is  not  reconcilable  with  Mitchel  v.  Ede "  or  Ellershaw  v. 
Magniao,'  and  can  only  be  supported  on  the  ground  of  fraud.     The 
case  of  The  Constantiai"  j^^s  no  bearing  on  the  present  case,  for  here 
the  question  is  not  whether,  if  the  goods  had  been  consigned  to  Barton 
&  Co.,  that  consignment  could  have  been  altered,  but  whether  they 
ever  were  so  consigned.     Mitchel  v.  Ede  only  shows  that  the  consignee 
alone  has  power  to  change  the  destination.     Secondly,  it  is  argued  that 
a  hen  is  a  personal  right,  and  cannot  be  transferred.     No  doubt  that  is 
so  in  the  case  of  an  ordinary  lien;  but  it  is  otherwise  where,  as  here, 
an  unpaid  vendor  has  a  property  in  the  goods.    His  interest  differs 
from,  and  is  greater  than,  that  of  an  ordinary  lien,  and  is  not  destroyed 
by  relinquishing  possession  of  the  goods.    Hobson  v.  Mellond  "  shows 
that  there  are  cases  in  which  a  lien  is  transferable.     Further,  it  is 
argued  that  the  lien  ought  to  have  been  pleaded  specially;  but  that 

.  2  Exch.  691.                  ^  19  L.  J„  Q.  B.  288.  ^  2  T.  K.  187^ 

4  2  Exch.  1.                      5  2  Bing.  260.  [  2  B.  &  Ad.  932. 

7  5  Taunt.  759.                 «  n  A.  &  E.  888.  6  ^xch.  570   n. 
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argument  altogether  fails,  inasmuch  as  this  is  not  a  mere  lien.  At  all 
events,  the  decision  of  the  Court  of  Queen's  Bench  in  Lane  v.  Tewson ' 
is  to  be  preferred  to  that  of  Mason  v.  Farnell.^ 

Crompton  replied.  Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Patteson,  J.°  .  .  .  The  question  is  whether  Menlove  &  Co.  could, 
under  the  circumstances,  insist  upon  the  delivery  of  the  cargo  to  them 
or  their  agents  unless  the  bills  were  duly  honored.  It  was  contended 
for  the  plaintifis,  the  assignees,  that,  by  delivery  of  the  goods  on  board 
the  bankrupt's  own  ship,  specially  appointed  for  the  pui-pose  of  bring- 
ing home  those  goods,  and  such  delivery  being  made  to  the  master, 
who  was  the  bankrupt's  agent  for  the  purpose  of  receiving  them,  the 
absolute  property  vested  in  them,  the  sale  being  complete  by  the  accept- 
ance of  the  order  and  the  terms  of  the  invoice ;  and  that  the  terms  of 
the  bill  of  lading,  by  which  the  goods  were  to  be  delivered  at  Liver- 
pool to  order  or  to  our  (Menlove  &  Co.'s)  assigns,  did  not  prevent  such 
absolute  property  vesting  in  the  bankrupts,  nor  entitle  Menlove  &  Co., 
the  unpaid  vendors,  to  any  right  of  stoppage  in  transitu,  or  any  other 
right  over  them  whatever ;  and  more  especially  as  it  was  stated  that  no 
freight  was  to  be  jDaid  for  the  cotton,  being  owner's  proj)erty,  which 
was  inconsistent  with  the  property  remaining  in  Menlove  &  Co.  It 
was  also  further  contended  for  the  plaintiifs,  that  the  captain  had  no 
power  to  bind  the  bankrupts  by  the  special  terms  of  the  bill  of  lading, 
and  that  the  deUvery  must  be  taken  to  be  absolute  to  the  vendees,  and 
further,  that  if  Menlove  &  Co.  had  any  lien,  the  assignment  of  the  bills 
of  lading  to  the  bank  divested  that  lien,  and  deprived  Menlove  &  Co. 
of  all  power  over  the  goods. 

The  cases  mainly  relied  upon  by  them  in  support  of  their  principal 
point  were  Ogle  v.  Atkinson,^  Coxe  v.  Harden,^  the  case  of  The  Con- 
stantia,"  Bohthngk  v.  Inglis,'  and  the  case  of  Fowler  v.  Kymer  cited 
in  it.  All  these  oases,  however,  are  clearly  distinguishable  from  the 
present.*  .  .  . 

It  appears  by  the  bill  of  exceptions,  that  it  was  agreed  on  both  sides 
at  the  trial  that  there  was  no  question  of  fact  for  the  jury,  and  that  the 
judge  should  direct  them  how  they  should  give  their  verdict ;  and  he 
being  of  opinion,  upon  all  the  facts  of  the  case,  that  Menlove  &  Co. 
had  not  dehvered  the  cotton  on  board  the  ship  to  be  carried  for  and 
on  account  and  at  the  risk  of  the  bankrupts,  but  that  they  intended 
to  preserve  their  right  as  unpaid  vendors,  directed  the  verdict  to  be 

1  12  A.  &  E.  116,  u.  2  12  M.  &  W.  674. 

'  His  lordship's  statement  of  the  case  has  been  omitted.  —  Ed. 
*  5  Taunt.  759.  s  4  East,  211. 

6  8  Rob.  Adm.  Rep.  327.  1  3  East,  881. 

8  His  lordsliip  here  stated  the  oases  cited.  — Ed. 
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entered  for  the  defendants.  There  is  no  doubt  that  a  delivery  of 
goods  on  board  of  the  purchaser's  own  ship  is  a  delivery  to  him,  unless 
the  vendor  protects  himself  by  special  terms  restraining  the  efieot  of 
such  delivery.  In  the  present  case  the  vendors  by  the  terms  of  the 
bill  of  lading  made  the  cotton  deliverable  at  Liverpool  to  their  order 
or  assigns ;  and  there  was  not,  therefore,  a  delivery  of  the  cotton  to 
the  purchasers  as  owners,  though  there  was  a  deUvery  on  board  their 
ship.  The  vendors  still  reserved  to  themselves,  at  the  time  of  delivery 
to  the  captain,  the  Jus  disponendi  of  the  goods,  which  he  by  signing 
the  bill  of  lading  acknowledged,  and  without  which  it  may  be  assumed 
that  the  vendors  would  not  have  delivered  them  at  all. 

The  question  really  is,  whether  ahy  and  what  effect  is  to  be  given  to 
the  terms  in  the  bill  of  lading  making  the  goods  dehverable  to  the 
order  of  the  vendors ;  for,  if  by  those  terms  they  reserved  to  them- 
selves the  dominion  over  the  cotton,  it  would  not  pass  to  the  assignees. 
The  invoice  would  pass  no  property,  whatever  its  terms  might  be ;  the 
property  would  only  pass  upon  delivery ;  and  the  only  effect  to  be  at- 
tributed to  the  form  and  expressions  of  the  invoice  or  bill  of  lading 
would  be  as  indicating  the  terms  upon  which  the  goods  were  delivered. 

The  plaintiffs  in  error  rely  upon  the  terms  of  the  invoice  and  the 
expression  in  the  bill  of  lading,  that  the  cotton  is  free  of 'freight,  being 
owner's  property,  as  showing  that  the  delivery  on  board  the  ship  was 
with  intention  to  pass  the  property  absolutely ;  but  the  operative  teims 
of  the  bill  of  lading,  as  to  the  delivery  of  the  goods  at  Liverpool,  and 
the  letter  of  Menlove  &  Co.  of  the  23d  of  October,  show  too  clearly 
for  doubt,  that  notwithstanding  the  other  terms  of  the  bill  of  lading 
and  the  invoice,  Menlove  &  Co.  had  no  intention,  when  they  delivered 
the  cotton  on  board,  of  parting  with  the  dominion  over  it,  or  vest- 
ing the  absolute  property  in  the  bankrupts.  Upon  this  part  of  the 
case,  the  decisions  of  the  Court  of  Exchequer  in  Van  Casteel  v.  Booker  ^ 
and  Wait  v.  Baker  ^  are  authorities  directly  in  favor  of  the  defendants. 

The  plaintiffs  further  insisted  that  the  captain  had  no  power  to  bind 
the  bankrupts  by  such  terms  in  the  bill  of  lading  as  would  leave  the 
property  still  in  the  control  of  the  vendors,  and  yet  engage  that  the 
cotton  should  be  freight  free.  Whether,  as  the  cotton  was  actually  car- 
ried, the  owners  of  the  ship  as  such  might  not  be  entitled  to  freight  upon 
a  quantum  meruit,  notwithstanding  the  terms  of  the  bUl  of  lading,  is  a 
point  not  necessary  now  to  determine ;  but  with  respect  to  the  question 
whether  the  plaintiffs  could  set  up  the  want  of  authority  in  the  master 
as  a  ground  for  contending  that  there  was  an  absolute  delivery  of  the 
goods,  so  as  to  vest  the  property  in  the  bankrupts  immediately  upon 
the  deUvery,  notwithstanding  the  special  terms  upon  which  they  were 
dehvered  and  accepted  by  the  captain,  we  are  clearly  of  opmiqn  that 

i2Exch.  691.  2  2Exch.  1. 
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it  is  not  competent  to  them  to  do  so ;  and  that  as  Menlove  &  Co.  de- 
livered the  cotton  on  board  upon  special  terms,  which  the  captain  was 
not  bound  to  accept,  but  without  which  they  would  not  have  delivered 
them,  and  which  would  preserve  to  themselves  the  control  over  them, 
the  bankrupts  cannot  treat  the  delivery  to  the  captain  as  a  delivery  to 
them  as  their  property,  when  it  was  expressly  agreed  that  they  were 
not  to  be  delivered  to  the  bankrupt,  but  to  the  order  of  the  vendors ; 
and  the  want  of  authority  of  the  master  to  accept  them  on  such  terms 
will  not  have  the  effect  of  vesting  the  property  absolutely  in  the  bank- 
rupts. The  case  of  Mitch  el  v.  Ede  ^  is  a  strong  authority  in  favor  of 
the  defendants. 

With  respect  to  the  question  whether  the  transfer  of  the  bills  of 
lading  by  themselves  to  the  Bank  of  Charleston  divested  their  power 
over  the  goods,  we  are  of  opinion  that  it  did  not ;  Menlove  &  Co.  were 
the  vendors  of  the  goods,  and  reserved  to  themselves,  by  the  terms 
upon  which  they  delivered  them  on  board  the  ship,  the  projjerty  in 
those  goods  until  payment  duly  made.  By  indorsing  and  deposit- 
ing the  bills  of  lading  with  the  Bank  of  Charleston  as  a  security,  they 
did  not  divest  themselves  of  the  property  in  the  goods  which  they  had 
reserved,  and  were  in  a  situation  to  claim  the  goods  as  against  the 
bankrupts  by  their  agents  at  Liverpool.  They  never  had  divested 
themselves  of  the  property  in  the  goods,  nor  of  the  possession  except 
by  dehvery  to  the  captain.  Tliis  is  not  the  case  of  delivery  to  a  carrier 
for  the  purpose  of  his  delivering  them  to  the  vendee,  but  a  delivery 
for  the  purpose  of  the  carrier  delivering  them  according  to  the  order 
of  the  vendor,  Avho  retains  more  than  a  mere  lien  upon  the  goods. 
Neither  the  bankrupts  nor  the  assignees  ever  had  the  property  in  the 
cotton  as  against  the  vendors,  and  the  objection  to  their  title  may 
properly  be  taken  under  the  plea  of  not  possessed.  It  was  said  that  as 
Menlove  &  Co.  had  funds  of  the  bankrupts  in  their  hands  to  some 
though  to  a  very  small  extent,  they  were  not  unpaid  vendors  to  the 
full  extent;  but  this  really  makes  no  difference,  as  no  particular  portion 
of  the  cotton  was  bought  with  those  funds;  and  the  bulk  generally 
being  purchased  by  Menlove  &  Co.  with  their  own  funds  or  credit, 
they  retained  their  property  in  the  whole  of  the  goods  until  payment 
for  the  whole. 

A  question  was  made  as  to  the  admissibility  of  some  of  the  evi- 
dence ;  but  as  no  matter  of  fact  was  in  question  for  the  jury,  and  we 
are  of  opinion  that,  independently  of  the  evidence  objected  to,  there 
was  sufficient  unobjectionable  evidence  to  warrant  the  direction  of  the 
judge,  it  has  become  immaterial  to  consider  whether  the  evidence  that 
was  objected  to  was  receivable  or  not.  Our  judgment,  therefore,  is  for 
the  defendants  in  error,  and  the  judgment  in  the  court  below  must  be 
afiirmed.  Judgmetit  affirmed. 

1  11  A.  &  E.  888. 
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KEY  AND  Othees  V.  COTESWORTH  and  Others. 
In  the  Exchequer,  Mat  8, 1852. 

[Reported  in  7  Exchequer  Reports,  595.] 

Assumpsit  for  money  received  by  the  defendants  for  the  use  of  the 
plaintiflfs.     Plea,  7ion  assumpserunt ;  upon  which  issue  was  joined. 

At  the  trial  before  Martin,  B.,  at  the  London  sittings  after  last 
Trinity  teiTa,  it  appeared  that  the  action  was  brought  to  recover  the 
sum  of  £671  15s.  9d.,  being  the  proceeds  of  two  cargoes  of  Indian  silk 
handkerchiefs,  consigned  by  the  plaintiffs,  merchants  at  Madras,  carry- 
ing on  business  under  the  firm  of  Bunny  &  Co.,  to  the  defendants, 
merchants  in  London,  under  the  following  circumstances,  which  were 
mainly  admitted  on  both  sides:  In  the  year  1845,  Messrs.  Kilgour  & 
Leith,  merchants  at  Glasgow,  were  desirous,  through  the  defendants, 
their  London  agents,  of  procuring  Indian  silk  handkerchiefs  from  the 
plaintiffs  at  Madras;  and  accordingly,  on  the  7th  August,  1845,  Kil- 
gour &  Leith  wrote  to  the  defendants  as  follows :  — 

We  beg  to  acknowledge  the  receipt  of  your  favors  of  31st  ult.  and  5tli  inst. 
We  find  it  does  not  answer  your  views  to  execute  our  friends'  order  for  India 
goods.  We  thought  you  would  have  considered  this  not  as  an  isolated  transac- 
tion, but  as  one  connected  with  our  account,  and  that  of  our  friends,  whose  other 
business  we  have  directed  to  come  through  your  house,  and  which  will  extend  to 
£12,000  or  £15,000  per  annum.  It  certainly  will  take  some  time  before  the  first 
order  can  be  brought  forward,  but  afterwards  the  same  quantity  would  be  re- 
quired every  three  or  four  months.  We  did  not  think  the  liability  great,  as  the 
goods  would  of  course  remain  under  your  control  till  settled  for.  However,  to 
save  all  trouble  in  the  ordering,  &c.,  we  have  arranged  to  have  the  goods  made 
in  Madras,  and  shipped  from  thence  to  England  ;  we  presume  you  will  take  them 
as  a  consignment,  and  on  receipt  of  bill  of  lading  accept  for  same.  We  will 
thank  you  to  say  as  to  this  soon. 

In  answer  to  that  letter,  the  defendants,  on  the  9th  of  August,  wrote 
to  Kilgour  &  Leith  in  these  terms  :  — 

We  will  answer  your  proposition  respecting  the  credit  for  the  purchase  of 
Madras  handkerchiefs;  in  the  mean  time  please  to  inform  us  at  what  date  your 
friends  would  draw  on  us  for  the  cost;  whether  you  contemplate  puttmg  us  m 
funds  at  their  maturity,  or  do  you  intend  the  credit  we  have  granted  to  you  to  be 
made  available  in  part  for  this  business. 

On  the  11th  of  August,  Kilgour  &  Leith  wrote  to  the  defendants  as 
follows :  — 
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The  drafts  for  the  Indian  goods  would  be  at  six  months'  sight,  and  accompanied 
by  bill  of  lading.  We  propose  you  accept  for  these  goods  as  against  a  consign- 
ment of  produce,  we  providing  funds  at  maturity,  or  before  if  reshipped  to  the 
West  Indies.  We  do  not  intend  that  the  credit  we  have  at  present  with  you  shall 
be  made  available  for  this  business  ;  we  want  the  handkerchiefs  to  represent  the 
draft  against  them  till  shipped  for  our  friends  in  the  West. 

On  the  ISth  of  August,  the  defendants  wrote  to  Kilgour  &  Leith  in 
these  terms :  — 

With  reference  to  the  credit  you  require  for  the  cost  of  India  goods  to  be 
ordered  from  Madras,  we  are  willing  to  grant  it  you,  knowing  the  firm  to  whom 
you  transmit  the  order ;  we  will  send  you  the  necessary  letter  of  credit. 

On  being  informed  that  the  plaintiffs  were  the  persons  to  whom 
Messrs.  Kilgour  &  Leith  desired  the  letters  of  credit  to  be  given,  on 
the  17th  of  September,  the  defendants  wrote  to  the  plaintiffs  as  fol- 
lows :  — 

At  the  request  of  Messrs.  Kilgour  &  Leith,  of  Glasgow,  we  beg  to  open  credit 
in  your  favor  to  the  extent  of  £1600,  to  be  applied  to  the  execution  of  an  order 
they  have  given  you  for  Madras  handkerchiefs,  and  for  cost  of  which,  as  pro- 
duced, you  may  draw  on  us  at  the  customary  date,  on  forwarding  bills  of  lading 
to  our  order,  and  timely  orders  for  insurance. 

On  the  7th  of  November,  the  plaintiffs  wrote  to  the  defendants :  — 

We  have  the  pleasure  to  acknowledge  the  receipt  of  your  letter  on  the  17th 
of  September,  handed  to  us  by  Messrs.  Scott,  Bell,  &  Co.,  authorizing  us  to 
draw  on  you  to  the  extent  of  £1500,  in  execution  of  an  order  for  handkerchiefs, 
on  account  of  Messrs.  Kilgour  &  Leith,  of  Glasgow.  We  shall  gladly  avail  of 
this  authority,  shipping  the  goods  to  your  order,  and  giving  you  timely  advice, 
that  you  may  effect  insurance  on  your  side. 

The  plaintiffs  accordingly  executed  the  order,  and  forwarded  the 
goods  and  bill  of  lading  to  the  defendants,  who  received,  accejsted,  and 
paid  the  bills  drawn  on  them,  in  accordance  with  the  letter  of  the  17th 
of  September,  to  the  extent  of  £1500  therein  mentioned;  and  this 
transaction  was  closed. 

On  the  5th  of  February,  1847,  Messrs.  Kilgour  &  Leith  wrote  to  the 
plaintiffs  as  follows :  — 

Inclosed  are  patterns  of  a  third  order  for  handkerchiefs,  which  we  will  thank 
you  to  have  put  in  hand  immediately  on  receipt.  This  order  has  been  too  long 
delayed ;  and  if  you  can  by  any  means  hurry  execution  we  shall  feel  particularly 
obliged.     You  will  draw  for  cost,  and  consign  goods  as  before. 

The  patterns  were  inclosed,  together  with  a  detail  of  the  order. 
The  goods  thus  ordered  were  shipped  for  England  in  two  vessels,  the 
Providence  and  the  Essex.  The  goods  by  the  Providence  were 
shipped  on  the  21st  of  August,  1847 ;  and  they,  as  well  as  the  goods 
shipped  in  the  Essex,  were  stated  in  the  admissions  to  have  been 
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shipped  on  the  said   order,  and  on   account   of  Messrs.   Kilgour  & 
Leith. 

On  the  same  day  (21st  of  August,  1847)  the  plaintiffs  wrote  to  the 
defendants  as  follows :  — 

By  the  desire  of  our  mutual  friends,  Messrs.  Kilgour  &  Leith,  of  Glasgow,  we 
beg  to  hand  you  herewith  invoice  and  bill  of  lading  for  nine  cases  Madras  hand- 
kerchiefs, shipped  on  the  Providence,  Captain  S.  Hicks,  to  your  address,  and 
against  which  we  have  as  usual  drawn  upon  you  at  six  months  for  the  equivalent  of 
the  amount  of  invoice,  in  £369  2s.  Id.,  being  at  the  current  exchange  of  2s.  per 
rupee,  and  which  will  no  doubt  be  duly  protected.  These  goods  have  been 
placed  in  a  cabin  to  prevent  the  chance  of  their  sustaining  injury  from  the  cargo, 
and  as  they  have  not  been  insured,  we  trust  you  will  cover  the  risk  on  your  side. 

The  bill  of  lading  and  invoice  mentioned  in  this  letter  were  enclosed, 
and  the  letter  and  its  contents  received  by  the  defendants  on  the  26th 
of  October  in  due  course.  By  the  bill  of  lading,  which  bore  date  the 
21st  of  August,  the  goods  were  deliverable  at  London  to  the  defend- 
ants or  their  assigns,  they  paying  freight,  &c.  The  invoice,  which  was 
also  dated  August  21,  stated  that  the  goods  were  consigned  to  the  de- 
fendants, "  on  account  and  risk  of  Messrs.  Kilgour  &  Leith,  Glasgow." 

The  goods  by  the  Essex  were  shipped  on  the  9th  of  October.  A  bill 
of  lading,  indorsed  in  blank  by  the  plaintiffs,  and  art-  invoice  substan- 
tially in  the  same  form  as  the  above,  were  enclosed  in  a  letter  from  the 
plaintiffs  to  the  defendants,  dated  the  12th  of  October,  and  which  was 
received  by  the  defendants  on  the  22d  of  November.  This  letter  was 
as  follows :  — 

By  desire  of  our  mutual  friends,  Messrs.  Kilgour  &  Leith,  of  Glasgow,  we 
have  the  pleasure  to  hand  you  herewith  invoice  and  bill  of  lading  for  eight  cases 
Ventapollam  handkerchiefs,  shipped  in  the  Essex,  Captain  W.  N.  Howard,  to 
your  care  ;  and  we  have  as  usual  drawn  upon  you  at  six  months  for  the  equivalent 
of  the  amount  of  invoice  in  £302  13s.  U.,  being  at  the  current  exchange  of  Is. 
n\d.  per  rupee,  and  which  will  doubtless  meet  due  honor.  We  leave  the  msur- 
ance  to  be  effected  on  your  side. 

On  the  27th  of  October,  Messrs.  Kilgour  &  Leith  stopped  payment. 
The  goods  by  the  Providence  arrived  in  London  on  the  21st  of  Octo- 
ber, the  goods  by  the  Essex  on  the  3d  of  March,  1848.  Both  parcek 
were  received  by  the  defendants  under  the  bills  of  lading,  and  both 
were  sold  by  them,  and  the  proceeds,  amountmg  to  £671  15s.  m., 
sought  to  be  recovered  in  this  action,  received  by  the  defendants. 
Messrs.  Kilgour  &  Leith  were  before  and  at  the  time,  and  still  are, 
indebted  to  the  defendants  on  a  balance  of  account  m  a  larger  sum. 

On  the  21st  of  October,  Scott,  Bell,  &  Co.,  the  plamtiffs' correspond- 
ents in  London,  having  received  the  bill  drawn  agamst  the  goods  by 
the  Providence,  caused  it  to  be  presented  for  acceptance  to  the  defend- 
ants, who  ultimately  refused  to  accept  it.     The  second  bill  was  also 
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presented  for  acceptance  on  the  22d  of  November,  and  dishonored,  and 
both  bills  were  duly  protested. 

Upon  the  foregoing  evidence,  the  learned  judge  was  of  opinion  that 
there  was  no  question  for  the  jury,  and  nonsuited  the  plaintiffs.^ 

Sir  F.  Thesiger,  in  the  following  teim,  obtained  a  rule  nisi  to  set 
aside  the  nonsuit,  and  for  a  new  trial ;  against  which 

Knoicles  and  Willes  showed  cause.  The  plaintiffs  cannot  maintain 
this  action,  unless  they  were  the  owners  of  the  goods  at  the  time  of  their 
sale.  It  is  submitted,  however,  that,  under  the  circumstances,  they  had 
ceased  to  have  any  interest  in  the  goods,  and  that  both  the  property 
and  right  of  possession  vested  in  Kilgour  &  Leith.  Alexander  v.  Gard- 
ner.'' The  invoice  states  that  the  goods  were  shipjDcd  "  on  account  and 
risk  "  of  Kilgour  &  Leith,  and  any  loss  in  the  course  of  the  voyage  must 
have  been  sustained  by  them.  If  they  had  indorsed  over  the  bills  of 
lading,  the  indorsee  would  have  been  entitled  to  the  goods.  Lickbarrow 
V.  Mason. ^  Since,  then,  the  plaintiffs  could  not  have  maintained  trover 
if  the  bills  of  lading  had  been  negotiated,  how  can  they  now  recover 
the  proceeds  of  the  sale  as  money  received  for  their  use  ?  The  accept- 
ance of  the  bills  by  the  defendants  was  not  a  condition  precedent  to  the 
vesting  of  the  property  in  Kilgour  &  Co.  In  Wilmshurst  v.  Bowker,* 
a  quantity  of  wheat  was  sold,  to  be  paid  for  by  banker's  draft  on 
London,  at  two  months,  to  be  remitted  by  the  vendee  on  receipt  of  the 
invoice  and  bill  of  lading  ;  and  it  was  held  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of  Common  Pleas,  that,  by  the 
delivery  of  the  wheat  on  board  a  vessel  for  the  account  and  at  the  risk 
of  the  vendee,  and  the  transmission  of  the  bill  of  lading  indorsed  by  the 
vendor,  the  latter  had  parted  with  his  property  and  right  of  possession, 
and  could  not  stop  the  wheat  in  transitu,  on  failure  of  the  vendee  to 
remit  the  b.anker's  draft.  So  here  the  plaintiffs,  by  the  transmission  of 
the  bills  of  lading,  have  enabled  Kilgour  &  Co.  to  deal  with  the  goods 
as  their  own.  If  the  plaintiffs  had  intended  to  retain  any  control  over 
the  property,  they  should  have  indorsed  the  bills  of  lading  specially,  or 
have  sent  them  to  their  agents,  with  the  bills  of  exchange  annexed.  But 
the  bills  of  lading  were  received  by  the  defendants  before  the  plaintiffs' 
agents  received  the  bills  of  exchange,  which  shoe's  that  they  were  never 
intended  to  be  simultaneous  acts.  The  property  vested  absolutely  in 
Kilgour  &  Leith,  and  the  plaintiffs'  remedy  (if  any)  was  by  an  action 
against  the  defendants  for  not  accepting  the  bills.  [Paeke,  B.  Is  not 
the  fact  of  the  bills  of  lading  being  accompanied  with  that  stipulation, 
evidence  for  the  jury  that  the  plaintiffs  did  not  intend  the  property  to 
pass  unless  the  bills  were  accepted  ?]  There  was  nothing  for  the  jury 
to  determine,  because  there  was  no  evidence  from  which  they  could 

1  The  statement  of  the  case  has  been  slightly  abbreviated.  —Ed. 

2  1  Bing.  N.  C.  671.  '  2  T.  R.  63.  «  7  M.  &  Gr.  882. 
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infer  a  condition  either  precedent  or  subsequent.  If  any  condition 
exists,  that  forms  part  of  the  contract,  and  it  is  for  the  court  to  deter- 
mine its  meaning,  and  say  whether  it  is  conditional  or  not.  Hutchinson 
V.  Bowker ;  ^  Keilson  v.  Harford ;  ^  Taylor  on  Evidence,  vol.  i.  p.  42. 
Here  all  the  facts  admit  of  but  one  construction,  viz.,  that  the  property 
was  intended  to  vest  absolutely  in  the  consignees.  Howes  v.  Ball  *  and 
Brandt  v.  Bowlby  *  are  instances  of  conditional  contracts.  In  the  cases 
relied  on  by  the  other  side,  the  conduct  of  the  parties  was  at  variance 
with  what  the  terms  of  the  document  implied,  and  that  afforded  evi- 
dence of  a  condition. 

The  Attorney  -  General  (Montague  Smith  with  him),  in  support  of 
the  rule.  It  was  for  the  jury  to  decide  what  was  the  nature  of  the 
contract,  which,  it  is  submitted,  was  conditional  only ;  and  without  per- 
formance of  the  condition,  viz.,  the  acceptance  of  the  bills,  no  property 
passed  to  the  consignees.  It  is  important  to  consider  the  previous 
transactions  between  the  parties,  since  the  letter  of  the  5th  of  February, 
which  contains  the  order  in  question,  refers  to  them  in  these  terms : 
"  You  will  draw  for  cost,  and  consign  goods  as  before."  It  is  conceded 
,that,  if  the  contract  depended  entirely  on  written  documents,  the  court, 
and  not  the  jury,  would  have  to  determine  its  meaning.  But  there  is 
no  written  contract  between  these  parties.  Neither  the  order,  nor  the 
bill  of  lading,  nor  the  invoice,  taken  separately  or  collectively,  consti- 
tute the  contract.  The  mere  assignment  of  the  bill  of  lading  does  not 
confer  on  the  assignee  any  right  either  of  property  or  possession  in  the 
goods,  but  is  only  evidence  that  he  has  acquired  such  right.  Blackburn 
on  Contracts,  p.  279 ;  Mitchel  v.  Ede.^  Van  Casteel  v.  Booker "  is  also  • 
an  authority  to  show  that  the  form  of  the  bill  of  lading  and  language 
of  the  invoice  are  not  conclusive,  but  that  it  is  the  province  of  the  jury, 
looking  to  all  the  circumstances,  to  determine  what  is  the  nature  of  the 
contract.  [Maetin,  B.  referred  to  Turner  v.  The  Liverpool  Dock  Com- 
pany.'] The  original  transaction  depends  upon  the  letter  of  credit  of 
the  17th  of  September,  1845.  Kilgour  &  Leith  had  corresponded  with 
the  defendants  for  the  purpose  of  inducing  them  to  become  responsible 
for  the  payment  of  the  goods,  which  the  plaintiffs  would  not  have  sup- 
plied unless  the  due  payment  were  secured  by  the  acceptance  of  the 
defendants.  Therefore,  so  far  as  respects  that  transaction,  it  was  con- 
ditional. The  drawing  was  to  be  "  against  the  consignment,"  which  is 
a  well-understood  mercantile  expression.  Whether  it  was  a  condition 
precedent,  defeating  the  transfer,  or  a  condition  subsequent,  revesting 
the  property  on  breach  of  it,  was  a  question  to  be  determined  by  the 
jury!  and  in  coming  to  a  conclusion  on  that  point,  they  should  have 

1  5  M.  &  W.  535.  '^  8  M.  &  W.  806.  '  1  M^^  &  R.  288. 

*  2  B.  &  Ad.  932.  »  11  A.  &  E.  888.  «  2  Exch,  691. 
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considered  what  had  taken  place  with  respect  to  the  previous  consign- 
ments, which  were  satisfied.  In  Wilmshurst  v.  Bowker,^  Lord  Abinger, 
C.  B.,  says,  "  We  accede  to  the  general  principle  laid  down  by  the 
court  below ;  and  if  the  facts  had  been  before  a  jury,  we  are  not  pre- 
pared to  say  that  they  might  not  have  drawn  the  inference  that  the 
remitting  of  a  banker's  draft  was  a  condition  precedent  to  the  vesting 
of  the  property  in  the  wheat  in  the  plaintiffs.''  Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Paeke,  B.  [After  stating  the  facts,  his  lordship  proceeded:]  It 
was  contended  at  the  trial,  on  behalf  of  the  plaintiffs,  that  the  sale  of 
the  handkerchiefs  was  a  sale  on  a  condition,  either  precedent  or  subse- 
quent, that  the  defendants  should  accept  the  bills  drawn  on  them  in 
respect  of  the  handkerchiefs ;  that,  upon  their  refusal  to  accept,  the  con- 
dition precedent  was  never  performed,  and  the  property  in  the  hand- 
kerchiefs never  passed  out  of  the  plaintiff's,  and  that  they  were  therefore 
entitled  to  them  or  their  proceeds ;  and  that,  if  this  were  not  so,  at  all 
events  it  was  subject  to  the  condition  subsequent,  that  the  defendants 
should  accept  the  bills,  and,  if  not,  the  property  should  revert,  which 
condition  was  broken ;  so  that  thereby  the  plaintiffs  became  entitled  to 
the  goods  or  their  proceeds :  and  whether  the  sale  was  on  a  condition 
or  not,  was  a  question  for  the  jury,  and  ought  to  have  been  left  to 
them.  On  the  other  hand  it  was  contended,  on  behalf  of  the  defend- 
ants, that  it  was  not  a  sale  upon  a  condition  at  all ;  that  it  was  an 
absolute  sale  by  the  plaintiffs  to  Messrs.  Kilgour  &  Leith;  and  that, 
■  upon  the  shipment  of  the  goods  by  the  plaintiffs  on  account  and  risk  of 
Messrs.  Kilgour  &  Leith,  followed  up  by  the  transmission  of  the  bills  of 
lading  to  the  defendants,  - —  one  bill  of  lading  making  them  the  con- 
signees, and  the  other  the  indorsees,  — the  property  and  possession  ab- 
solutely vested  in  Kilgour  &  Leith,  and  these  goods  thereby  became 
theirs,  and  were  at  their  sole  risk,  and  they  alone  were  entitled  to  them 
and  their  proceeds ;  and  that,  if  the  plaintiffs  had  any  right  of  action 
against  the  defendants,  which  on  their  part  was  denied,  it  was  upon  a 
contract  to  accept  the  bills,  to  be  implied  from  the  acceptance  of  the 
goods,  with  notice  of  the  contents  of  the  letters  of  the  21st  of  August 
and  12th  of  October ;  and  that,  whether  it  was  a  sale  upon  a  condition 
or  not,  was  a  question  of  law  for  the  judge,  and  not  one  of  fact  for  the 
jury ;  the  entire  case,  so  far  as  related  to  the  contract  of  sale,  being  con- 
tained in  written  documents,  and  the  parties  never  having  had  any 
personal  communication  with  each  other.  The  learned  judge  was  of 
opinion  that  there  was  no  question  for  the  jury  in  this  case,  and  that  it 
was  for  him  to  decide  what  the  contract  was  ;  and  he  thought  the  sale 
to  Messrs.  Kilgour  &  Leith  was  an  absolute,  not  a  conditional  one ;  that 
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the  property  vested  in  them  upon  the  delivery  on  hoard  the  ship,  and 
the  transmission  of  the  bills  of  lading  to  the  defendants;  and  that  the 
plaintiffs  could  not  maintain  the  present  action  against  the  defendants, 
who  have  received  the  goods  and  disposed  of  them  under  the  authority 
of  Kilgour  &  Leith,  and  could  not  bring  an  action  for  the  proceeds ; 
and,  by  his  direction,  the  plaintiffs  were  nonsuited. 

We  are  of  opinion  that  the  ruling  of  the  learned  judge  was  correct. 
We  think  that  the  question,  what  was  the  contract  between  the  parties, 
was,  in  this  case,  entirely  one  of  law  for  the  judge  to  decide  upon;  nor 
was  there  any  evidence  of  usage  to  which  the  letters  refer,  which 
would  be  matter  to  be  left  to  the  jury.  Looking  at  the  written  docu- 
ments alone,  the  learned  judge  was  quite  right  in  the  view  he  took  at  the 
trial,  that  the  property  vested  by  the  transmission  of  the  bills  of  lading 
in  the  manner  described  to  the  defendants,  with  the  invoices  at  the 
same  time.  If  it  had  been  the  intent  of  the  vendors  to  preserve  their 
right  in  that  property  until  the  bill  drawn  against  it  was  accepted,  they 
ought -to  have  transmitted  the  bills  of  lading  indorsed  in  blank  to  an 
agent,  to  be  delivered  over  only  in  case  the  acceptance  took  place. 
Having  delivered  them  without  that  qualification,  the  property  vested 
in  KUgour  &  Leith,  or  the  defendants  as  their  agents.  Our  judgment 
in  this  case  is  in  conformity  with  that  of  the  Court  of  Exchequer 
Chamber  in  the  case  of  Wilmshurst  v.  Bowker ;  ^  but  there  is  a  passage 
in  the  judgment  of  Lord  Abinger  which  was  much  relied  on  by  the 
learned  counsel  for  the  plaintiffs.  The  circumstances  of  the  two  cases 
are  very  similar  ;  and' Lord  Abinger  stated,  that,  if  the  facts  had  been 
before  a  jury,  he  was  not  prepared  to  say  that  they  might  not  have 
drawn  the  inference  that  the  remitting  of  the  banker's  draft,  the  mode 
of  payment  agreed  on  in  that  case,  was  a  condition  precedent  to  the 
vesting  of  the  property.  In  that  case  there  may  have  been  some  par- 
ticular facts  to  go  to  the  jury,  but  at  all  events  it  was  only  the  obiter 
dictum  of  Lord  Abinger.  It  is  suflSoient  to  say,  for  the  reasons  before 
given,  we  think  that  in  this  case  there  was  no  question  of  fact  as  to 
the  contract  to  be  submitted  to  the  jury.  Several  other  cases  were 
cited  on  collateral  points,  to  which  it  is  unnecessary  to  refer.  The  rule 
is  therefore  discharged.  Jivle  discharged. 
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In  the  Common  Pleas,  November  22,  1855. 

[Reported  in  25  Law  Journal  Report,   Common  Pleas,  61.] 

Teovee  for  casks  of  oil.  Pleas,  first,  not  guilty  ;  and,  secondly,  that 
the  goods  were  not  the  goods  of  the  plaintifl^.     Issues  thereon. 

The  action  was  tried  before  Jervis,  C.  J.,  at  the  sittings  for  London 
after  last  Trinity  term,  when  it  appeared  that  the  plaintiff,  a  commis- 
sion merchant,  on  the  12th  of  March,  1855,  sold  to  the  defendant,  an 
oil  and  color  merchant,  through  Soanes  &  Sons,  brokers,  acting  on 
behalf  of  both  the  plaintifi"  and  the  defendant,  five  tons  of  foreign  rape 

oil  on  the  following  contract :  — 

London,  March  12,  1865. 

Bought  for  account  of  Mr.  W.  A.  Rose,   of  U.  A.  Godts,  five  tons  of  first 

quality  foreign  refined  rape  oil,  at  63s.  per  cwt.,  usual  allowances.     To  be  free 

delivered  and  paid  for  in  fourteen  days  by  cash,  less  £2  10s.  per  cent  discount. 

(Signed)  Geo.  Soanes  &  Son,  Brokers. 

The  plaintiff,  on  receipt  of  the  sold  note  from  the  brokers,  gave  to 
the  wharfinger,  Humphery,  at  whose  wharf  he  had  some  oil,  the  fol- 
lowing transfer  order :  — 

London,  March  13,  1855. 
No.  1122. 

To  the  Superintendent  of  Hibernia  Wharf. 

Please  transfer  to  the  order  of  W.  A.  Rose,  Esq.,  ex  Neptune,  from  Havre, 
entered  with  charges,  from  mark  Nos.  46-56,  eleven  pipes  refined  rape  oil. 

(Signed)  U.  A.  Godts. 

The  wharfinger  thereupon  gave  the  plaintiif  the  following  notice  of 
transfer,  directed  to  the  defendant :  — 

Hibernia  Whabf,  Southwark,  March  13,  1855. 
Mr.  W.  A.  Rose, 

Sir,  —I  have  received  an  order  from  U.  A.  Godts,  for  46-56,  eleven  casks 

rape  oil,  ex  Neptune,  from  Havre,  which  are  transferred  to  your  name. 

(Signed)         For  John  Humphery,  T.  N.  Sampson. 

The  plaintiff's  clerk  immediately  went  with  this  notice  of  transfer 
to  the  defendant's  counting-house  and  delivered  it  to  the  defendant's 
clerk,  together  with  an  invoice  of  the  oils,  and  demanded  a  check  in 
payment;  this  was  refused  by  the  defendant's  clerk,  on  the  ground 
that  the  plaintiff"  was  not  entitled  to  be  paid  until  fourteen  days  after 
delivery.  The  plaintiif 's  clerk  then  demanded  to  have  the  notice  of 
transfer  returned  to  him,  but  the  defendant's  clerk  refused  to  do  so 
and  retained  it,  and  on  the  same  day  sent  to  the  wharfinger,  who 


SECT.  TI.J  GODTS   V.  ROSE. 


971 


delivered  to  the  defendant  a  portion  of  the  oil.  Before  the  whok  had 
been  delivered,  the  plaintiff  went  to  the  wharfinger  and  countermanded 
the  delivery;  but  the  latter,  being  of  opinion  that  the  property  in  the 
oil  had  passed  to  the  defendant,  delivered  the  whole  to  him,  where- 
upon the  plaintiff  brought  this  action. 

The  broker  was  called  as  a  witness  for  the  plaintiff,  and  on  cross- 
examination  stated  that  the  commercial  meaning  of  the  contract  was 
that  the  seller  would  have  fourteen  days  to  deliver,  and  the  buyer  four- 
teen days  to  pay  after  delivery  ;  that  it  was  customary  to  require  pay- 
ment on  delivery,  but  that  such  was  not  the  meaning  of  the  contract. 
On  re-examination,  however,  he  stated  that  the  seller  may  deliver 
within  fourteen  days  and  require  payment.  The  jury  found  that  the 
plaintiff's  clerk  did  not  intend  to  part  with  the  oil  or  the  notice  of 
transfer  without  the  check,  and  that  he  said  so  at  the  time.  The 
learned  judge  directed  a  nonsuit  to  be  entered,  and  reserved  leave  to 
the  plaintiff  to  move  to  enter  a  verdict  for  £265. 

Byles,  Serjt.,  having  obtained  a  rule  nisi  accordingly, 
Raymond  now  showed  cause.  By  the  contract  the  property  in  the 
oil  and  the  right  to  the  possession  passed  to  the  defendant,  and  he 
might  have  seized  it  anywhere.  The  contract  means  that  the  delivery 
is  to  precede  payment,  as  in  Staunton  v.  Wood,^  and  parol  evidence 
was  not  admissible  to  explain  it.  [Jeevis,  C.  J.  No  point  as  to  the 
admissibility  of  such  evidence  was  made  at  the  trial,  and  it  was  the 
defendant's  counsel  who  cross-examined  the  plaintiff's  witness  as  to 
the  meaning  of  the  contract.  The  result  of  that  evidence  was,  that 
delivery  and  payment  were  to  be  concurrent  acts  within  fourteen  days.] 
The  contract  speaks  for  itself,  and  it  is  similar  to  that  in  Spartali  v. 
Benecke,^  where  the  plaintiff  sold  wool  to  the  defendant,  "  to  be  paid 
for  by  cash  in  one  month,  less  £5  per  cent  discount,"  and  the  court 
held  that  the  vendee  was  entitled  to  a  delivery  of  the  wool  within  the 
month  without  payment  of  the  price.  So  here  the  vendee  is  entitled 
to  a  delivery  within  fourteen  days,  and  the  vendor  is  not  entitled  to 
payment  until  fourteen  days  after  delivery.  If,  therefore,  the  defend- 
ant was  entitled  to  the  possession  of  the  goods  before  payment,  when 
once  he  had  got  possession  he  was  entitled  to  keep  it,  and  the  plain- 
tiff's only  remedy  would  be  by  action  to  recover  the  price.  What 
passed  with  the  whai-finger  is,  therefore,  immaterial.  But  supposing 
the  right  of  possession  did  not  pass  to  the  defendant  by  the  contract, 
still  there  was  a  complete  delivery  of  the  goods  to  him,  inasmuch  as 
when  the  plaintiff  sent  the  transfer  order  to  the  wharfinger,  the  latter 
transferred  the  oil  to  the  defendant's  name,  and  gave  him  notice  that 
he  had  done  so.    As  between  vendor  and  vendee  the  notice  was  im- 

1  16  Q.  B.  Rep.  638. 
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mateiial,  and  if  a  transfer  was  necessary  to  pass  the  property  it  was 
given,  and  was  irrevocable.  In  Swanwick  v.  Sothern  ^  it  was  held 
that  if  the  identity  and  quantity  of  the  goods  are  ascertained,  the 
transfer  in  the  books  of  the  wharfinger  is  sufficient  to  pass  the  property 
in  the  goods  as  between  buyer  and  seller ;  and  in  this  case  no  point 
was  made  at  the  trial,  that  the  sale  was  not  of  any  specific  quantity  of 
oil.  If  the  plaintiflF  intended  to  insist  on  his  right  to  payment  before 
delivery,  he  ought  to  ha^■e  done  so  before  giving  the  transfer  order ;  but 
when  he  had  given  that,  and  the  wharfinger  had  acted  upon  it,  it  was 
too  late  to  object  to  the  delivery  without  payment. 

Byles,  Serjt.,  and  H.  James,  in  support  of  the  rule.  The  property  in 
the  oil  and  the  right  of  the  possession  did  not  pass  by  the  contract  of 
sale,  the  contract  not  being  for  any  specific  oil.  The  vendor  might 
have  performed  his  contract  by  delivering  oil  from  any  of  his  ware- 
houses, and  it  cannot  be  contended  that  the  vendee  might  have  gone 
to  any  one  of  them,  and  seized  any  five  tons  answering  the  description 
in  the  contract.  The  present  case  is  distinguishable  from  Spartali  v. 
Benecke,  for  the  contract  there  was  silent  as  to  when  the  goods  were 
to  be  delivered,  but  here  they  are  to  be  "free  delivered-  and  paid  for 
in  fourteen  days  by  cash,"  the  time  applying  as  well  to  the  delivery  as 
to  the  payment,  and  the  vendee  was  not  entitled  to  delivery  without 
payment.  But  if  there  were  any  doubt  as  to  that,  it  was  cleared  up 
by  the  parol  evidence  introduced  by  the  defendant's  counsel  on  cross- 
examination.  As  to  the  other  point,  there  never  was  a  complete 
delivery  so  as  to  preclude  the  plaintiflT  from  suing  in  trover.  The  oil 
was  to  be  free  delivered  where  the  vendee  pleased  ;  he  was  not  bound 
to  accept  a  delivery  at  the  wharfinger's,  nor,  on  the  other  hand,  was 
the  vendor  bound  to  deliver  that  specific  oil  at  that  particular  time  or 
place ;  he  therefore  appends  a  condition  to  the  transfer  order,  that  it  is 
not  to  operate  unless  the  vendee  gives  a  check.  The  notice  to  the 
vendee  was  not  absolute,  but  conditional ;  and  with  the  condition  the 
vendee  refused  to  comply,  whereupon  the  plaintifi"  had  a  right,  which 
he  exercised,  to  revoke  the  authority  to  deliver  given  to  the  wharfinger. 
Until  the  defendant  accepted  the  delivery  to  the  wharfinger,  there  was 
no  delivery  to  bind  him ;  there  could  be  none,  therefore,  to  bind  the 
plaintiflF,  and  the  plaintiff  could  not  have  sued  the  defendant  if  the 
latter  had  refused  to  accept  the  wharfinger  as  his  agent.  Where  prop- 
erty is  assigned  by  deed  to  a  trustee  in  trust  for  a  third  party,  the  deed 
is  revocable  until  assented  to  by  the  cestui  que  trust.  Garrard  v.  Lord 
Lauderdale  ^  and  Harland  v.  Binks.^  In  all  the  cases  in  which  it  has 
been  held  that  the  transfer  in  the  wharfinger's  books  amounts  to  a 
delivery,  the  vendee  has,  by  taking  the  transfer  order  himself  to  the 
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wharfinger,  made  the  latter  his  agent.  Here  the  defendant's  option  of 
making  the  wharfinger  his  agent  was  subject  to  the  condition  of  first 
giving  the  plaintifi"  a  check ;  he  refused  to  comply  with  that  condition, 
and  the  wharfinger,  therefore,  never  was  his  agent. 

Jeevis,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  made  abso- 
lute. Several  objections  have  been  made  to  the  maintenance  of  this 
action,  but  I  do  not  think  that  any  of  them  are  entitled  to  prevail.  It 
is  first  said  that  parol  evidence  was  not  admissible  to  explain  the 
written  contract,  but  it  hardly  lies  in  the  mouth  of  the  defendant  to 
make  that  objection,  as  it  was  he  himself  who  extracted  the  evidence 
on  cross-examination  of  the  plaintifi^'s  witness.  The  result  of  it  was, 
that  the  seller  may  deliver  at  any  time  within  fourteen  days,  and  at  the 
time  of  deUvery  require  payment.  Then  it  is  said  that  such  a  con- 
struction conflicts  vsdth  the  decision  of  this  court  in  Spartali  v.  Ben- 
ecke ;  but  that  is  not  so.  The  contract  in  that  case  was  not,  as  here, 
that  the  goods  should  be  free  delivered  and  paid  for  within  a  specified 
time,  but  that  they  should  be  paid  for,  without  saying  when  they  were 
to  be  delivered,  within  a  specified  time.  The  court,  therefore,  in  that 
case  decided,  as  I  think  rightly,  that  the  buyer  was  entitled  to  a  deliv- 
ery of  the  goods  at  any  reasonable  time  after  the  date  of  the  contract, 
within  the  time  specified  ;  and  that  the  seller  was  not  entitled  to  pay- 
ment of  the  price  before  the  end  of  that  time.  But  in  this  case  the 
goods  are  to  be  delivered  and  paid  for,  that  is,  each  event  is  to  happen 
in  fourteen  days.  I  think,  therefore,  that  the  plaintifi"  's  contention  is 
right,  and  it  was  supported  by  the  evidence  given  at  the  trial,  that  the 
seller  had  fourteen  days  within  which  he  might  dehver,  and  that  he 
was  entitled  to  call  for  payment  at  the  period  of  delivery.  If  that  con- 
struction be  correct,  the  second  objection  made  by  Mr.  Kaymond  is 
answered,  viz.,  that  the  contract  itself  passed  the  property  in  the  goods 
and  vested  the  right  to  possession  in  the  defendant,  for  that  could  not 
be  if  by  the  contract  the  goods  were  to  be  paid  for  on  delivery,  as  the 
property  could  not  pass  unless  payment  were  made.  But  it  is  further 
said  that  this  action  is  not  maintainable,  inasmuch  as  there  has  been  a 
complete  delivery.  Now,  the  facts  are  these :  the  plaintifi"  sells  to  the 
defendant  a  certain  quantity  of  oil  not  ascertained ;  he  has  at  the  time 
oil  lying  at  the  wharfinger's,  and  on  the  day  following  .the  contract  he 
sends  an  order  to  the  wharfinger  to  transfer  certain  of  that  oil  to  the 
defendant.  The  wharfinger  accordingly  makes  the  transfer  m  his 
books  to  the  defendant,  and  gives  the  plaintifi"s  clerk  a  paper  acknowl- 
edging the  transfer;  the  clerk  goes  with  this  paper  to  the  defendants 
counting-house,  and  demands  a  check  in  payment,  — this  is  refused, 
but  the  defendant  retains  possession  of  the  paper,  and  the  jury  tmd 
that  the  plaintiff's  clerk  did  not  intend  to  part  with  the  paper  without 
receiving  a  check.  There  was,  therefore,  no  intention  to  pass  the 
property  in  the  paper  or  the  goods  without  payment;  and  the  question 
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is,  whether  what  was  done  amounted  to  a  delivery.  No  doubt,  if  the 
vendor  had  given  the  vendee  the  transfer  order,  and  the  vendee  had 
taken  it  to  the  wharfinger,  and  the  latter  had  assented  to  the  transfer, 
that  would  have  bound  the  vendor.  There  must  be  shown  to  have 
been  that  kind  of  triangular  contract  adverted  to  in  Williams  v.  Ever- 
ett,^ where  the  agent  of  the  one  party  becomes  by  agreement  between 
all  three  the  agent  of  the  other.  In  this  case  there  has  been  no  such 
agreement  of  attornment :  the  wharfinger  made  no  bargain  with  the 
vendee  to  hold  for  him,  nor  did  the  vendee  make  any  bargain  to  accept 
the  wharfinger  as  his  agent.  The  transfer  order  was  given  to  the  ven- 
dee only  on  a  condition  with  which  he  refused  to  comply,  and  there 
could  be,  therefore,  no  such  acquiescence  as  was  necessary  to  change 
the  property  in  the  goods  in  the  hands  of  the  wharfinger.  It  did  not 
occur  to  me  at  the  trial  that  there  was  the  distinction  which  has  been 
pointed  out  by  the  learned  counsel  for  the  plaintiif  between  this  and 
the  cases  where  the  transfer  order  has  been  carried  by  the  vendee  to 
the  wharfinger;  but  I  am  now  of  opinion  that  the  nonsuit  was  wrong, 
and  that  the  plaintiff  is  entitled  to  the  verdict. 

Williams,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  for 
the  decision  of  this  case  to  put  a  construction  upon  the  sale  note ; 
the  only  question  is,  whether  there  was  such  a  delivery  as  passed  the 
property  in  the  goods.  The  sale  was  not  of  any  specific  oil,  but  the 
plaintiflTwas  at  liberty  to  deliver  any  oil  answering  the  description  of 
that  contracted  for,  and  he  accordingly  sent  an  order  to  the  wharfinger 
to  transfer  certain  oil  at  his  wharf  belonging  to  the  plaintifi"  to  the 
defendant.  No  doubt  if  that  order  had  been  handed  to  the  defendant, 
and  he  had  taken  it  to  the  wharfinger,  and  it  had  been  agreed  betA\'een 
them  that  the  latter  should  hold  the  oil  for  the  defendant  as  his  agent, 
there  wouLl  have  been  a  complete  transfer  and  delivery.  All  the 
cases  of  attornment,  as  has  been  pointed  out  by  the  lord  chief  justice, 
amount  to  an  arrangement  between  the  three  parties,  by  which  the 
agent  of  the  vendor  ceases  to  hold  for  him,  and  consents  to  hold  for 
the  vendee.  There  is  no  pretence  for  saying  that  there  was  any  such 
arrangement  here,  for  the  plaintiff's  clerk  refused  to  part  with  the 
notice  of  transfer,  except  on  the  condition  of  having  a  check,  and  the 
notice  was  in  fact  detained  from  him  by  what  amounted  to  force.  The 
case  is  the  same  as  if  the  plaintiff,  before  any  transfer  by  the  wharf- 
inger, had  changed  his  mind,  and  told  the  wharfinger  not  to  deliver. 

Ceowdee,  J.  I  also  think  that  this  rule  should  be  made  absolute. 
It  is  not  necessary  to  put  any  construction  upon  the  bought  and  sold 
notes,  for  upon  the  evidence  given  by  a  witness  on  his  cross-examina- 
tion by  the  defendant's  counsel,  the  contract  was  understood  to  be  that 
the  delivery  and  payment  were  to  be  concurrent  acts  within  the  four- 

1  14  East,  582. 
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T'^A  ^7f  J^^"".  .*^'  '^''^'^'°''  ^''  ^^^  t'^^r^  ^°y  delivery  to  the  de- 
fendant  ?  The  plaintiff  contends  that  there  was  no  intention  to  deliver 
except  on  payment,  and  that  under  those  circumstances  the  order 
was  given  to  the  wharfinger  to  transfer.  That  order  in  itself  did  not 
absolutely  bmd  the  goods,  nor  operate  as  a  delivery.  Then  did  the 
wharfingers  transfer  in  his  books  operate  as  a  delivery?  Until  that 
transfer  was  accepted  by  the  vendee  there  is  no  authority  for  saying 
that  It  did.  But  the  vendee  could  only  accept  the  transfer  on  condi- 
tion of  giving  the  vendor  a  check;  he  refused  to  do  that,  and  there 
was,  therefore,  no  binding  acceptance  by  him  of  the  vendor's  offer  so 
as  to  complete  the  delivery. 

WiLLEs,  J.    I  am  of  the  same  opinion,  whatever  construction  may 
be  put  upon  the  contract,  as  I  do  not  rely  upon  the  construction  of 
the  contract  nor  upon  the  color  given  to  it  by  the  evidence  at  the  trial. 
If  It  were  necessary  to  put  a  construction  upon  it,  I  should  think  that 
the  seller  was  entitled  to  payment  upon  delivery;  and  I  do  not  say 
whether  the  evidence  was  or  was  not  admissible  to  explain  it.    My 
opinion  proceeds  upon  the  ground  that  the  property  which  the  seller 
had  in  these  goods  at  the  time  of  the  contract  was  never  divested. 
This  was  not  a  contract  for  the  sale  of  specific  oil,  but  of  any  oil  answer- 
ing a  certain  description ;  possibly  evidence  might  have  been  given  to 
render  it  a  sale  of  specific  oil,  by  showing  that  the  parties  were  speak- 
ing of  some  particular  oil.     But,  however  that  may  be,  when  the  con- 
tract is  for  goods  not  ascertained,  the  parties  have  first  to  agree  upon 
what  goods  are  to  be  delivered,  and  the  seller  may  send  and  the  buyer 
accept  any  answering  the  description  contracted  for.     Here  the  seller 
selected  eleven  pipes  lying  at  the  wharfinger's,  and  sent  his  clerk  to 
the  wharfinger  to  direct  the  latter  to  hold  them  for  the  buyer.     The 
wharfinger  assented  to  that  arrangement ;  but  as  yet  there  had  been 
no  assent  on  the  part  of  the  buyer.     The  clerk  then  went  to  the  buyer, 
and  told  him  that  he  might  have  that  oil  provided  he  gave  a  check  in 
payment.     In  one  sense,  the  buyer  assented  to  the  arrangement ;  but 
as  he  refused  to  give  the  check,  he  did  not  assent  in  the  sense  of  making 
a  contract,  and  there  was  no  complete  bargain  ad  idem  for  the  transfer 
of  this  particular  oil ;  and  the  property,  therefore,  never  passed  to  the 
buyer.     The  law  on  this  subject  is  to  be  found  in  the  judgment  of 
Parke,  J.,  in  Dixon  v.  Yates,-'  that  in  the  case  of  a  sale  of  unascer- 
tained goods,  until  both  parties  have  assented  to  the  appropriation  of 
some  particular  goods  to  satisfy  the  contract,  the  property  in  them  does 
not  pass.     Here  there  was  no  such  assent  to  the  appropriation  of  this 
particular  oil ;  and  therefore  no  property  in  it  ever  passed  to  the  de- 
fendant. Hule  absolute. 

1  5  B.  &  Ad.  313 ;  8.  c.  2  Law  J.  Kep.  (N.  S.)  K.  B.  198. 
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BROWNE  AND  Anothee  v.  HARE  and  Anothee. 
In  the  Exchequer,  June  12,  1858. 

[Reported  in  3  Hurlstone  ^  Norman,  484.] 

In  the  Exchequer  Chamber,  June  23, 1859. 

[Reported  in  i  Hurlstone  ^  Norman,  822.] 

Dbclajration.  That  defendants  agreed  with  the  plaintiffs  to  buy  of 
them  a  certain  quantity,  to  wit,  ten  tons,  of  the  best  refined  rape  oil,  to 
be  shipped  free  on  board  at  Rotterdam  in  September,  1857,  at  £48  15«. 
per  ton ;  to  be  paid  for,  on  delivery  to  the  defendants  of  the  bills  of  lad- 
ing, by  bill  of  exchange  to  be  accepted  by  the  defendants  payable  three 
months  after  date,  and  to  be  dated  on  the  day  of  shipment  of  the  said 
oil.  And  although  within  the  month  of  September,  1857,  the  plain- 
tiffs shipped  at  Rotterdam  a  certain  portion,  to  wit,  five  tons,  of  the 
best  refined  rape  oil  fi-ee  on  board  a  certain  ship  called  the  Sophie,  and 
the  residue  thereof  free  on  board  a  certain  other  ship,  and  delivered  to 
the  defendants  the  respective  bills  of  lading  of  the  said  oil  duly  indorsed 
to  the  defendants ;  and  although  the  plaintiffs  performed  all  conditions 
precedent,  and  all  things  had  been  done  and  happened,  and  all  time 
had  elapsed,  to  entitle  the  plaintiffs  to  have  the  said  oil  paid  for  by  bill 
of  exchange  as  aforesaid,  and  to  maintain  this  action ;  yet  the  defend- 
ants made  default  in  paying  for  the  said  portion  of  the  said  oil  so 
shipped  on  board  the  said  ship  called  the  Sophie,  and  in  accepting  a 
bill  of  exchange  for  the  same.  There  was  also  a  count  for-  goods  bar- 
gained and  sold,  and  goods  sold  and  delivered. 

Pleas  to  first  count.  First,  that  defendants  did  not  agree  with  plain- 
tiffs as  alleged.  Secondly,  that  the  plaintiffs  did  not  ship  the  said 
portion  of  the  oil  on  board  the  ship  called  the  Sophie.  Thirdly,  that 
the  plaintiffs  did  not  deliver  to  the  defendants  the  bill  of  lading  of  the 
said  portion  of  oil  shipped  on  board  the  Sophie,  duly  indorsed  to  the 
defendants.  Fourthly,  that  the  plaintiffs  were  not  ready  and  willing 
to  deliver  the  said  portion  of  oil  shipped  on  board  the  Sophie,  or  the 
bill  of  lading  of  the  same  oil,  to  the  defendants,  in  accordance  with  the 
terms  of  the  said  agreement.  Fifthly,  that  the  said  agreement  was  for 
the  sale  often  tons  of  oil  generally,  and  not  of  any  specific  or  ascertained 
oil.  That  the  said  ship  called  the  Sophie  was  a  general  ship,  and  was  not 
a  ship  chartered  by  the  defendants  or  in  any  way  appointed  or  denoted 
by  them.  That  the  plaintiffs,  when  they  shipped  the  said  portion  of  oil 
on  board  the  Sophie,  took  from  the  master  of  that  vessel  a  bill  of  lading 
of  the  said  oil,  making  it  deliverable  to  the  order  of  the  plaintiffs  or 
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their  assigns,  and  not  otherwise.  That  before  any  delivery  of  the  said 
oil  to  the  defendants,  and  before  any  indorsement  or  delivery  of  the 
'said  bill  of  lading,  or  of  any  bill  of  lading  of  the  said  oil,  to  the  defend- 
ants, the  said  ship  called  the  Sophie,  with  the  said  oil  on  board,  was 
totally  lost,  and  the  said  oil  then  became  and  was  without  any  neglect 
or  default  of  the  defendants  wholly  lost  and  destroyed.  That  the  plain- 
tiffs never,  in  fact,  delivered  or  offered  to  deliver,  nor  have  they  been 
ready  and  willing  to  deliver,  the  said  oil  to  the  defendants ;  nor  have 
the  plaintiffs  ever  delivered  or  offered  to  deliver,  or  been  ready  and 
willing  to  deliver,  the  said  bill  of  lading  or  any  bill  of  lading  of  the 
said  oil  to  the  defendants  until  after  the  said  oil  had  been  so  wholly  lost 
and  destroyed  as  aforesaid.  That  when  the  plaintiffs  delivered  to  the 
defendants  the  said  bill  of  lading  of  the  said  oil  as  in  the  first  count 
mentioned,  the  plaintiffs  knew,  and  the  defendants  did  not  know,  that 
the  said  ship  and  the  said  oil  had  been  so  lost  and  destroyed  as  afore- 
said. That  the  defendants  have  not  derived  any  benefit  or  advantage 
whatever  or  any  possibility  of  benefit  or  advantage  under  the  said 
agreement,  or  received  any  consideration  or  value  whatever  for  the  lia- 
bility sought  to  be  imposed  on  them  in  this  action  by  the  plaintiffs.  To 
second  count,  never  indebted.    Issues  thereon. 

At  the  trial  before  Martin,  B.,  at  the  London  sittings  after  Hilary  term, 
the  following  facts  appeared.  The  plaintiffs  were  merchants  at  Rot- 
terdam, and  the  defendants  merchants  at  Bristol.  On  the  9th  of  April, 
1857,  the  defendants  wrote  the  following  letter  to  one  Goolden,  a  broker 
at  Bristol,  who  had  before  negotiated  purchases  between  the  plaintiffs 
and  the  defendants :  — 

Messrs.  Browne  &  Co.  may  send  us  20  tons  of  best  refined  rape  oilin  Septem- 
ber or  October  next,  at  or  under  47s.  free  on  board. 

Goolden  accordingly  communicated  with  the  plaintiffs,  and  the  de- 
fendants aftei-wards  wrote  to  them  that  they  might  go  as  high  as  48s. 
On  the  14th  the  defendants  wrote  to  the  plaintiffs  about  the  purchase 
of  some  black  lead,  and  stated  that  they  had  rather  that  the  plaintiffs 
would  communicate  with  them,  but  that  all  their  transactions  m  oil 
might  go  on  through  Goolden.  After  some  further  correspondence 
between  the  parties,  a  contract  was  made,  through  Goolden,  for  the 
sale  by  the  plaintiffs  to  the  defendants  of  twenty  tons  of  the  best  refined 
rape  oil,  ten  tons  "to  be  shipped  free  on  board  at  Rotterdam  m  Sep- 
tember, 1857,  at  £48  15s.  per  ton,  to  be  paid  for,  on  delivery  to  the 
defendants  of  the  bUls  of  lading,  by  bill  of  exchange  to  be  accepted 
by  the  defendants,  payable  three  months  after  date,  and  to  be  dated  on 
the  day  of  shipment  of  the  oil; "  the  ten  other  tons  were  to  be  shipped 
in  October  on  the  same  terms.  On  the  3d  September  the  defend- 
ants requested  the  plaintiffs  to  send  part  of  the  oil  by  the  first  vessel 
from  Rotterdam,  which  was  the  Sophie.     On  the  7th  September  the 
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plaintiffs  wrote  to  Goolden,  who  informed  the  defendants  on  the  9th, 
that  five  tons  of  the  oil  would  be  shipped  on  the  following  day. 
On  the  8th  September,  the  plaintiffs  shipped  on  board  the  Sophie,  which 
was  a  general  vessel  trading  from  Rotterdam  to  Bristol,  five  tons  of  the 
oil,  and  the  master  signed  a  bill  of  lading,  making  the  oil  deliverable 
"  unto  shippers'  order  or  their  assigns,  he  or  they  paying  freight,"  &c. 

On  the  same  day  the  plaintiffs,  having  indorsed  the  bill  of  lading 
specially  to  the  defendants,  and  made  out  an  invoice,  stating  the  oil  to 
have  been  shipped  by  order  of  Goolden  for  account  of  the  defendants, 
enclosed  in  a  letter  to  Goolden  the  bill  of  lading,  invoice,  and  a  bill  of 
exchange  drawn  on  the  defendants  in  accordance  with  the  contract. 
On  the  night  of  the  9th  the  Sophie  was  run  down  in  the  Bristol  Channel, 
and  the  oil  totally  lost.  The  plaintiffs'  letter  of  the  8th  arrived  at  Bristol 
on  the  afternoon  of  the  10th,  in  due  course  of  post,  but  after  business 
hours.  On  the  morning  of  the  1 1th,  Goolden  left  with  the  defendants 
tlie  bill  of  lading,  invoice,  and  bill  of  exchange  for  their  acceptance.  At 
that  time  he  knew  of  the  loss  of  the  Sophie.  In  about  two  hours  the 
defendants  returned  to  Goolden  the  documents  which  he  left  with  them, 
on  the  ground  that  under  the  circumstances,  they  were  not  liable  to 
pay  for  the  oil.  The  other  five  tons  arrived  on  the  28th  September, 
and  were  accepted  and  paid  for  by  the  defendants.'- 

The  learned  judge  was  of  opinion  that  under  these  circumstances 
the  plaintiffs  were  entitled  to  recover;  and  the  jury  found  a  verdict  for 
them,  stating  that  in  their  opinion,  according  to  mercantile  usage,  the 
risk  of  the  loss  of  the  oil  was  on  the  defendants.  Leave  was  then  re- 
served to  the  defendants  to  move  to  enter  the  verdict  for  them. 

Hugh  Hill,  in  last  Easter  term,  obtained  a  rule  nisi  accordingly, 
against  which 

Sutt  and  Prideaux  showed  cause  in  the  same  term  (May  6,  8).  The 
plaintiffs  are  entitled  to  recover  both  on  the  special  contract  and  on  the 
count  for  goods  sold  and  delivered.  The  delivery  was  completed  on 
the  shipment  of  the  oil  and  special  indorsement  of  the  bill  of  lading 
to  the  defendants.  Where  goods  are  sold  to  be  delivered  "  free  on 
board,"  it  is  part  of  the  seller's  duty  to  ship  them,  but  the  buyer,  at 
whose  risk  they  are  from  the  time  of  shipment,  is  considered  to  be  the 
shipper.  Cowas-Jee  v.  Thompson.^  Goolden  was  the  agent  of  both 
parties  for  the  purpose  of  receiving  and  transmitting  the  documents. 
The  plaintiffs,  by  letter  of  the  7th  September,  informed  the  defend- 
ants that  the  shipment  would  be  made ;  and  if  the  defendants  intended 
to  repudiate  the  cargo,  on  the  ground  that  it  was  not  delivered  "  free 
on  board,"  they  should  have  so  stated  in  answer  to  the  plaintiffs 
letter,  and  not  have  waited  until  the  bill  of  exchange  was  presented  to 
them.     Richardson  v.  Dunn,"  Alexander  v.  Gardner.*     Under  the  cir- 

1  The  statement  of  the  case  has  been  slightly  abbreviated.  —  Ed. 

2  5  Moore,  P.  C.  166.  3  2  Q.  B.  218.  <  1  Bing.  N.  C.  671. 
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cumstances,  the  property  in  the  oil  vested  absolutely  in  the  defendants. 
.  The  plaintiffs  never  intended  to  preserve  their  right  to  it  until  the  bill 
of  exchange  was  accepted ;  for  if  so,  they  would  have  transmitted  to 
their  agent  the  bill  of  lading  indorsed  in  blank,  to  be  delivered  over 
only  in  case  the  acceptance  took  place.  Key  w.  Cotesworth.i  This  case 
is  distinguishable  from  Wait  v.  Baker,^  for  there  the  vendor,  to  whose 
order  the  cargo  was  deliverable,  never  indorsed  the  bill  of  lading,  and 
there  was  nothing  which  amounted  to  an  appropriation,  so  as  to  pass 
the  property  to  the  vendees.  Here  there  was  a  special  indorsement 
to  the  defendants,  with  the  intention  to  vest  the  property  in  them.  In 
the  case  of  a  blank  indorsement,  there  must  be  a  delivery  to  the  party 
as  indorsee,  in  order  to  constitute  an  indorsement  to  him :  Adams  v. 
Jones  ; "  but  a  special  indorsement  operates  to  pass  the  property  to  the 
indorsee.  It  is  not  necessary,  however,  to  rest  the  case  on  the  bill  of 
lading,  for  that  is  a  mere  element  by  which  to  ascertain  the  intention 
of  the  parties.  The  delivery  on  board  the  ship,  for  the  defendants,  of 
goods  corresponding  with  the  order,  vested  the  property  in  them. 
Richardson  v.  Dunn.*  In  Mitohel  v.  Ede,^  the  goods  were  delivered  on 
board  a  ship  which,  though  it  in  fact  belonged  to  the  defendant,  differed 
in  no  respect  from  a  general  ship ;  the  owner  of  the  goods  indorsed  the 
bill  of  lading  to  the  defendant  subject  to  a  condition,  and  there  was 
nothing  to  show  an  intention  to  consign  the  specific  property  to  him. 
Here  the  plaintiffs  clearly  intended  the  oil  for  the  defendants.  Ogle  v. 
Atkinson "  shows  that  an  unqualified  delivery  will  vest  the  property  in 
the  consignee,  irrespective  of  the  bill  of  lading. 

Hugh  mil  and  Raymond,  in  support  of  the  rule.  The  only  differ- 
ence between  a  special  and  a  blank  indorsement  is  that '  in  the  former 
case  the  person  is  indicated  to  whom,  the  goods  are  to  be  delivei'ed :  in 
neither  case  is  the  property  transferred  until  delivery  of  the  bill  of 
lading.  Where  A.  specially  indorsed  certain  bills  to  B.,  sealed  them 
up  in  a  parcel,  and  left  them  in  charge  with  his  own  servant  to  be  given 
up  to  the  postman,  it  was  held  that  the  special  indorsement  did  not 
transfer  the  property  in  the  bills  till  delivery,  and  that  delivery  to  the 
servant  was  not  sufficient ;  though  it  would  have  been  otherwise  had 
the  delivery  been  made  to  the  postman.  Byles  on  Bills,  p.  129,  7th  ed. 
The  delivery  on  board  the  ship  did  not  transfer  the  property  to  the 
defendants,  for  by  the  bill  of  lading  the  plaintiffs  reserved  to  them- 
selves a  control  over  the  goods.  Turner  v.  The  Trustees  of  the  Liver- 
pool Docks.'  There  Patteson,  J.,  in  delivering  the  judgment  of  the 
court,  explains  the  decision  in  Ogle  v.  Atkinson.^  Here  the  subject- 
matter  of  the  contract  was  unascertained  goods  of  a  particular  kind, 

1  7  Exch.  595.  .     2  2  Exeh.  1.  3  12  A.  &  B.  455,  459. 

*  2  Q.  B.  218.  5  11  A.  &  E.  888.  ^  5  Taunt.  759. 

'  6  Exch.  643.  8  5  Taunt.  759. 
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viz.,  ten  tons  of  the  best  refined  rape  oil,  and  the  plaintiffs  were  at 
liberty  to  deliver  any  ten  tons  of  oil  which  answered  that  description. 
But  they  could  only  fulfil  their  contract,  so  as  to  entitle  them  to  the 
defendants'  acceptance  of  the  bills  of  exchange,  by  delivering  the  oil 
"  free  on  board."  Instead  of  doing  so,  they  get  the  master  to  sign 
bills  of  lading  making  the  oil  deliverable  to  their  order.  Shipment 
simpliciter  is  a  neutral  act,  and  may  be  for  the  benefit  of  the  vendors 
or  the  vendees,  but  the  vendors  having  chosen  to  place  the  master  un- 
der a  binding  contract  to  carry  for  them,  how  can  it  be  said  that  it  was 
a  contract  to  carry  for  the  vendees  ?  The  documents  must  be  looked 
at  as  the  indicia  of  title.  The  delivery  of  the  oil  and  acceptance  of  the 
bill  of  exchange  were  to  be  contemporaneous  acts,  and  if  the  defend- 
ants had  refused  to  accept  the  bill  after  obtaining  possession  of  the  oil, 
the  plaintiffs  might  have  maintained  trover  for  it.  Godts  v.  Rose.^  If 
the  plaintiffs  had  delivered  the  bill  of  lading  to  Goolden  for  the  purpose 
of  transferring  the  property  to  the  defendants,  and  had  afterwards  re- 
voked his  authority,  in  an  action  by  the  defendants  for  the  refusal  to 
deliver  they  could  not  have  said,  "  Ton  took  the  bill  of  lading  in  your 
own  name,  but  you  intended  it  for  us."  In  Cowas-Jee  v.  Thompson,^ 
the  bill  of  lading  made  the  goods  deliverable  to  the  consignee,  and  the 
delivery  was  complete  when  the  goods  were  shipped  on  board  the 
vessel.  But  where  goods  are  deliverable  to  the  shijjper's  order,  though 
he  specially  indorses  the  bill  of  lading  he  may  at  any  time  before  it  is 
delivered  to  the  vendee  alter  the  destination  of  the  goods.  The  fact 
of  making  this  bill  of  lading  deliverable  to  the  shipper's  order  is 
conclusive  to  show  his  intention  to  preserve  his  right  of  property  in  the 
goods.  Wait  v.  Baker,"  Van  Casteel  v.  Booker,*  Ellershaw  v.  Magniac.^ 
In  Richardson  v.  Dunn "  there  was  no  shipment  under  a  bill  of  lading. 
In  Alexander  v.  Gardner'  the  principal  objection  was  that  the  property 
in  the  goods  did  not  pass  to  the  vendee  because  they  were  not  in  the 
possession  of  the  vendors  at  the  time  of  the  contract.  In  Key  v.  Cotes- 
worth  *  the  bill  of  lading  made  the  goods  deliverable  to  the  vendees. 
Here  the  contract  would  remain  incomplete  until  the  delivery  of  the 
bill  of  lading  to  the  defendants ;  and  when  it  was  tendered  to  them  it 
was  mere  waste  paper,  for  at  that  time  the  goods  were  lost. 

Cur.  adv.  vult. 

The  learned  judges  having  differed  in  opinion,  the  following  judg- 
ments were  delivered. 

Beamwell,  B.  I  am  of  opinion  that  this  rule  should  be  made  ab- 
solute.    I  will  first  consider  the  actual  case  independent  of  the  plead- 

1  17  C.  B.  229.  2  5  Moore,  P.  C.  165. 

3  2  Exch.  1.  1  2  Exch.  691.  ^  g  Exch.  570,  n. 

«  2  Q.  B.  218.  1  1  Bing.  N.  C.  671.  8  7  Exch.  595. 
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ings.  The  plaintiffs  agreed  to  sell  to  the  defendants,  and  the  defendants 
agreed  to  buy  of  the  plaintiffs,  a  quantity  of  oil,  the  particular  parcel 
not  being  ascertained.  In  addition  to  selling,  the  plaintiffs  were  to  ship 
the  oil  free  on  board  a  vessel  to  take  it  from  the  plaintiffs  to  the  defend- 
ants. The  defendants  were  to  pay  on  delivery  of  the  bills  of  lading  by 
bills  to  be  dated  on  the  day  of  shipment  of  the  oil.  Oil  was  shipped 
by  the  plaintiffs  to  the  extent  of  about  twenty  tons.  Various  bills  of 
lading  in  sets  were  signed:  they  were  taken  deliverable  to  the  plain- 
tiffs' order.  One  of  a  set,  for  about  five  tons,  was  indorsed  by  them 
specially  to  the  defendants  {i.  e.  such  an  indorsement  was  written  on 
it)  and  tendered  to  the  defendants,  but  before  the  tender  the  ship  and 
oil  were  lost  and  destroyed.  The  plaintiffs,  however,  on  the  7th  Sep- 
tember, wrote  to  Goolden  to  inform  the  defendants,  which  he  did  before 
the  loss  of  the  Sophie,  that  she  would  bring  five  tons  of  refined  rape  oil 
for  the  defendants ;  but  they  did  not  identify  or  appropriate  any  partic- 
ular oil,  nor  even  intimate  that  it  had  been  shipped,  —  probably  it  had 
not  been,  as  the  bill  of  exchange  is  dated  the  8th.  This  contract  is 
essentially  a  contract  for  the  supply  of  unascertained  chattels,  and  I 
think  it  is  clear  law  that,  under  such  a  contract,  the  seller  can  have  no 
right  of  action  till  the  seller  has  done  an  act  which,  by  the  agreement 
between  him  and  the  buyer,  is  to  vest  the  property  in  the  buyer :  as, 
by  delivery  to  him,  or  to  a  carrier  for  him,  of  goods  corresponding  with 
the  writing,  or  till  the  seller  has  appropriated  or  offered  to  appropriate 
and  supply  to  the  buyer  certain  chattels  which  correspond  with  the 
contract.  See  Blackburn  on  Contract  of  Sale,  pt.  2,  c.  1.  Have  either 
of  these  things  taken  place  here  ?  I  think  not.  An  appropriation  in 
the  seller's  own  mind,  a  mere  intent  to  appropriate,  —  a  matter  which 
the  seller  can  suppress  or  undo  at  pleasure,  —  will  not  Suffice.  If  he 
offers  to  appropriate  particular  articles,  and  the  buyer  without  cause 
refuses  them,  a  right  of  action  for  not  accepting  vests ;  but  unless  there 
is  an  appropriation  offered,  and  accepted  or  refused,  there  is  no  cause 
of  action.  I  do  not  understand  there  is  any  doubt  on  the  law :  then  it 
remains  to  examine  the  facts.  I  think  it  immaterial,  but  the  Sophie 
was  selected  by  the  plaintiffs,  not  by  the  defendants.  If  she  had  been 
the  defendants'  ship,  and  the  oil  had  been  put  on  board  it,  as  it  might 
have  been  delivered  to  a  wagon,  that  would  have  been  a  delivery  to 
the  defendants,  assuming  the  oil  corresponded  with  the  contract.  So 
the  Sophie  being  as  it  were  a  carrier's  ship,  the  oil  might  have  been  put 
on  board,  as  a  parcel  to  be  carried  by  land  may  be  given  to  a  common 
carrier,  so  as  to  vest  the  property  in  the  consignee  and  be  a  delivery  or 
not,  according  to  the  right  of  lien.  So  if,  after  the  shipment,  bills  of 
lading  had  been  taken  in  the  defendants'  name,  or  if  taken  in  the  plain- 
tiffs' name  they  had  been  indorsed  and  delivered  to  the  defendants 
while  the  goods  were  in  existence,  I  think  that  would  have  been,  a 
compliance  with  the  contract ;  because,  even  assuming  the  property  is 
VOL.  I.  63 
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to  be  in  the  buyer  from  the  time  of  shipment,  and  that  the  seller  is  the 
buyer's  agent  to  ship,  still  I  think  he  may  exercise  that  agency  in  his 
own  name,  and  that  it  is  no  more  necessary  he  should  take  the  bill  of 
lading  in  the  buyer's  name  than  it  is  that  he  should  say  at  the  moment 
of  shipment,  "  These  are  the  buyer's  goods,  I  ship  on  his  account."  In 
such  a  case  his  tender  of  the  bill  of  lading,  properly  indorsed  to  the 
buyer,  may  well  be  taken  to  show  he  was  acting  as  the  buyer's  agent 
in  the  shipment,  and  consequently  that  he,  in  effect,  shipped  the  goods 
for  him.  But  if  the  seller  had  the  right,  as  long  as  the  goods  were  in 
existence,  to  say  that  he  had  done  nothing  to  vest  the  property  in  the 
buyer,  that  he  never  offered  to  appropriate  them,  surely  it  was  too  late 
for  him  to  do  so  after  the  goods  were  lost.  Then  had  he  done  any 
thing  to  vest  the  property,  had  he  delivered,  had  he  offered  to  appro- 
priate this  oil  while  it  was  in  existence  ?  If  so,  when  ?  At  the  moment 
of  shipment?  Clearly  not.  How  could  it  be?  The  ship  was  not  the 
defendants';  the  oil  was  put  on  board  with  no  notice  that  it  was  for  the 
defendants ;  other  oil  was  put  with  it ;  and  it  was  in  the  power  of 
the  plaintiffs  to  apjjropriate  to  the  defendants  such  part,  or  no  part, 
of  the  whole,  as  they  pleased.  The  cases  referred  to  below  clearly  show 
there  was  no  delivery.  Was  it,  then,  when  the  plaintiffs  took  the  bill 
of  lading  ?  Clearly  not.  When  they  indorsed  it  ?  I  say,  as  clearly 
not,  for  there  was  nothing  to  prevent  their  erasing  that  indorsement, 
or  destroying  or  suppressing  that  bill  of  lading,  and  indorsing  another. 
Then  was  the  property  so  vested  or  ajjjDropriated  by  the  bill  of  lading 
so  indorsed  being  sent  to  Goolden  ?  That  depends  on  whether  Gool- 
den  was  in  any  way  the  agent  of  the  defendants,  and  otherwise  the 
case  is  as  though  the  sellers  had  themselves  brought  the  bill  of  lading 
to  Bristol :  they  retained  their  power  over  it  as  long  as  their  agent  held 
it.  Then  I  am  of  opinion  Goolden  was  in  no  way  defendants'  agent. 
It  is  said  the.  sellers  intended  this  oil  for  the  defendants.  I  doubt  it 
not ;  but  intention  is  immaterial  till  it  manifests  itself  in  an  act.  If 
a  man  intends  to  buy,  and  says  so  to  the  intended  seller,  and  he 
intends  to  sell,  and  says  so  to  the  intended  buyer,  there  is  a  contract  of 
sale;  and  so  there  would  be  if  neither  had  the  intention.  If  there  is  a 
contract  of  sale,  and  the  seller  intends  to  appropriate  a  particular  chat- 
tel in  fulfilment  of  it,  and  the  buyer  intends  to  accept,  and  accepts,  the 
property  vests  in  him ;  and  so  it  would  had  there  been  no  such  inten- 
tion. If  the  buyer  refuses,  and  the  chattel  corresponds  with  the  con- 
tract, the  vendor  has  a  right  of  action,  not  because  of  his  intention,  hut 
of  his  offer.  An  intention  not  communicated  to  the  buyer  is  imma- 
terial. Telling  it  to  an  indifferent  person  is  no  more  than  though  he 
had  noted  it  in  his  memorandum  book,  which  is  no  more  than  though 
it  existed  solely  in  his  own  mind. 

If  the  case  is  tried  by  the  pleadings,  I  come  to  the  same  conclusion. 
Either  the  shipment  was  to  be  for  the  defendants  at  the  time  of  ship- 
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ment,  or  it  was  to  be  appropriated  to  them  afterwards.  In  the  former 
case  the  declaration  must  be  taken  to  allege  such  a  shipment,  and  the 
second  plea  is  an  answer.  On  the  latter  view,  the  delivery  of  the  bill 
of  lading  must  be  taken  to  be  a  delivery  while  the  oil  was  capable  of 
appropriation,  and  then  the  fourth  plea  meets  the  case.  Anyhow  the 
fifth  plea  is  proved,  for  the  allegation  that  the  plaintiffs  knew  the  oil 
was  lost,  and  the  defendants  did  not,  is  immaterial,  —  of  course  if  that 
plea  is  bad,  it  is  not  proved,  as  those  allegations  are  not. 

This  opinion  is  warranted  by  the  authorities.    If  no  property  vested 
in  the  defendants  while  the  goods  were  in  esse,  it  remained  in  the 
plaintiffs,  and  they  must  bear  the  loss.     The  following  authorities 
show  that  no  property  did  vest:    Turner  v.  The  Liverpool  Docks  ;^ 
EUershaw  v.  Magniac,^  where  there  is  the  expression  in  the  judgment, 
"  Though  the  goods  might  have  been  purchased  with  the  intention  they 
should  be  delivered  to  EUershaw,  that  intention  was  never  executed ; " 
Mitchel  V.  Ede ; "  Yan  Casteel  v.  Booker.*    No  doubt  in  some  of  those 
cases  the  word  "  intention  "  is  used,  but  it  means  "  intention  indicated." 
In  the  judgment  in  Turner  v.  The  Liverpool  Docks  it  is  said :  "  The 
question  really  is  whether  any  and  what  effect  is  to  be  given  to  the 
terms  of  the  bill  of  lading ;  for  if  by  those  terms  they  reserved  to 
themselves  the  dominion  over  the  cotton,  it  would  not  pass  to  the 
assignees."     And  in  this  case  it  was  well  argued  by  Mr.  Raymond, 
that  had  the  position  of  the  parties  been  reversed  the  defendants  could 
not  successfully  have  said,  "You  took  the  bill  of  lading  in  your  own 
name,  but  you  intended  it  for  us."     But  Wait  v.  Baker  ^  seems  to  me  in 
point,  and  the  reasoning  of  Baron  Parke  decisive.     Nay,  it  is  stronger 
than  the  present  case,  for  there  it  is  manifest  Lethbridge  had  intended 
the  barley  for  the  defendant,  and  had  told  him  so ;  but  having  done 
an  act  which  retained  the  property  in  himself,  and  there  being  no  un- 
qualified tender,  it  was  held  not  to  pass  to  the  vendees.     In  conclusion, 
I  say  there  was  no  delivery  of  the  goods,  because  the  only  thing  that 
could  be  called  a  delivery  was  the  shipment,  and  that  was  none ;  for  the 
same  reason  there  was  no  bargain  and  sale,  which  supposes  the  goods 
are  ascertained;  and  there  was,  for  the  same  reason,  no  offer  to  supply 
by  delivery  on  board,  and  no  offer  subsequent. 

Pollock,  C.  B.  I  have  to  deliver  the  judgment  of  my  brother 
Martin,  my  brother  Channell,  and  myself."  ...  ,  .  ..^   v,  ;, 

If,  at  the  time  the  oil  was  shipped  at  Rotterdam,  the  plamtiffs  had 
intended  to  continue  their  ownership,  and  had  taken  the  biU  of  lading 
in  the  terms  in  which  it  was  made  for  the  purpose  of  continmng  the 
ownership  and  exercising  dominion  over  the  oil,  they  would  in  our 

1  6  Bxch.  543.  '  6  Exch.  570,  n.  '  H  A.  &  E.  888. 

4  2  Exch.  691.  '  2  Exch.  1.  .      ,       ^ 

6  His  lordship's  statement  of  the  case  is  omitted.  —  ld. 


984  BROWNE   V.    HARE.  [CHAP.  II. 

opinion  have  broken  their  contract  to  ship  the  oil  "free  on  board,"  and 
the  property  would  not  have  passed  to  the  defendants ;  but  if  when 
they  shipped  the  oil  they  intended  to  perform  their  contract  and  deliver 
it  "  free  on  board "  for  the  defendants,  we  think  they  did  perform  it, 
and  the  property  in  the  oil  passed  from  them  to  the  defendants.  If, 
when  the  bill  of  lading  was  made  out,  they  of  purpose  and  design  had 
the  oil  made  deliverable  to  "shipper's  order"  for  an  advantage  and 
benefit  to  themselves,  it  would  be  a  diSerent  case ;  but  if  they  had  no 
object  in  the  matter,  —  and  they  clearly  had  none,  for  upon  the  same 
day  they  indorsed  it  specially  to  the  defendants,  and  transmitted  it  to 
Bristol,  —  we  think  it  is  exactly  the  same  thing  as  if  the  bill  of  lading 
had  originally  been  made  out  deliverable  to  the  defendants. 

It  was  said  that  so  long  as  the  bill  of  lading  was  in  the  hands  of  the 
plaintiffs  or  of  their  agent  Mr.  Goolden,  they  had  the  control  over  the 
oil,  and  no  doubt  they  had  to  a  certain  extent,  but  they  would  have 
had  precisely  the  same  control  whether  the  bill  of  lading  was  made 
out  deliverable  to  the  defendants  or  to  the  plaintiffs'  order,  and  in- 
dorsed by  them  to  the  defendants.  It  is  clear  that  it  was  intended  by 
the  contract  that  the  plaintiffs  should  have  this  control,  for  the  delivery 
of  the  bill  of  lading  to  and  the  acceptance  by  the  defendants  of  the 
bill  of  exchange  were  to  be  contemporaneous  acts,  and  the  plaintiffs  or 
their  agent  were  not  bound  to  deliver  the  bill  of  lading  until  they 
received  the  acceptance. 

In  all  the  cases  cited  on  behalf  of  the  defendants  the  bills  of  lading 
were  designedly  and  of  purpose  made  out  to  shipper's  order  to  prevent 
the  property  passing,  and  enable  the  vendor  to  retain  the  possession 
and  control  of  the  goods.  This  distinguishes  them  from  the  present 
case.  As  to  the  contract  in  the  bill  of  lading  being  originally  made 
with  the  plaintiffs,  we  do  not  think  it  at  all  affects  the  tenns  as  to  the 
shipment  "free  on  board,"  and  especially  since  the  statute  18  &  19 
Vict.  c.  Ill,  which  transfers  the  contract  of  the  bill  of  lading  to  the 
indorsees. 

In  our  opinion,  therefore,  the  law  coincides  with  the  view  taken  by 
the  jury,  and  the  plaintiffs  are  entitled  to  recover  upon  the  special 
count.  We  also  think  they  are  entitled  to  recover  upon  the  count  for 
goods  sold  and  delivered,  for  upon  the  delivery  on  board  the  general 
ship,  we  consider  the  property  vested  in  the  defendants,  and  that  there- 
fore this  count  is  maintainable. 

It  was  said  that  the  defendants  could  not  insure  the  oil.  This  is  not 
so  in  fact,  for  by  a  letter  of  the  7th,  which  was  communicated  to  them 
on  the  9th,  they  were  informed  that  the  shipment  would  take  place  on 
the  following  day ;  but  whether  they  had  the  opportunity  to  insure  or 
not  is  immaterial  to  the  present  question,  which  depends  upon  the  law 
as  to  contracts  and  the  transfer  of  property  to  a  vendee  upon  a  sale. 
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The  court  having  accordingly  discharged  the  rule,  the  defendants 
appealed  to  the  Excheqiier  Chamber. 

Raymond  argued  for  the  appellants  (the  defendants)  in  last  Easter 
vacation'  (May  17).  The  decision  of  the  Court  of  Exchequer  is 
erroneous.  In  order  to  entitle  the  plaintiffs  to  succeed,  they  must 
satisfy  the  court  that  the  oil  at  the  time  it  was  lost  was  the  property 
of  the  defendants;  or  that  they  delivered  to  the  defendants  the  bills  of 
lading  duly  indorsed,  so  as  to  have  a  right  to  call  on  them  to  accept 
the  bill  of  exchange.  It  appears  by  the  case  that  Goolden  was  the 
general  agent  of  Browne  &  Co. ;  but  it  is  assumed  that  he  was  also 
the  agent  of  Hare  &  Co.  for  the  purpose  of  receiving  the  shipping 
documents.  First :  no  property  in  any  specific  oil  passed  by  the  con- 
tract, which  would  be  performed  by  the  delivery  of  any  oil  of  the 
particular  description  mentioned  in  it.  The  shipment  on  board  the 
Sophie  did  not  transfer  the  property.  The  Sophie  was  a  general  ship  ; 
and  if  there  had  been  simply  a  shipment  of  oil  corresponding  with  the 
contract,  that  might  have  been  a  delivery  to  the  vendees ;  but  when 
the  vendors  shipped  the  oil,  they  took  from  the  master  bills  of  lading 
making  it  deliverable  "  unto  shippers'  order  or  their  assigns.''  Wait 
V.  Baker''  is  an  express  authority  that  under  such  circumstances  no 
property  passed.  [Ceompton,  J.  In  that  case  the  vendor  kept  his 
hand  upon  the  goods,  by  not  indorsing  the  bill  of  lading  to  the  ven- 
dee.J  Lord  Stowell,  in  his  judgment  in  the  case  of  The  Packet  de 
Bilboa,'  said :  "  The  ordinary  state  of  commerce  is,  thfet  goods  ordered 
and  delivered  to  the  master  are  considered  as  delivered  to  the  con- 
signee, whose  agent  the  master  is  in  this  respect;  but  that  general 
contract  of  the  law  may  b.e  varied  by  special  agreement,  or  by  a  par- 
ticular prevailing  practice,  which  presupposes  an  agreement  amongst 
such  a  description  of  merchants."  There  is  no  use  in  a  bill  of  lading 
by  which  goods  are  deliverable  "  to  shipper's  order,"  except  as  showing 
that  he  reserves  to  himself  the  property.  [Ceompton,  J.  Is  there 
any  difference  between  a  shipper  taking  a  bill  of  lading  in  his  own 
name  and  indorsing  it  over  to  the  consignee,  and  putting  in  the  con- 
signee's name  at  first?]  In  the  former  case  the  property  in  the  goods 
remains  in  the  shipper;  and  the  master  undertakes  to  carry  and  deliver 
for  him.  When  the  consignee's  name  is  on  the  bill  of  lading,  it  is  a 
contract  by  the  master  to  carry  for  and  deliver  to  him.  Here  the 
shippers  would  have  committed  no  breach  of  contract  if  they  had 
assigned  the  bill  of  lading  to  any  third  person.  The  vendees  had  no 
power  to  compel  a  delivery  of  these  specific  goods.  [Willbs,  J.  The 
vendors  sent  the  bill  of  lading  to  Goolden,  the  common  agent  of  both 
parties.     The  jury  have  found  that  there  was  an  appropriation  in  fact 


> 


1  Before  Brie,  J.,  Williams,  J.,  Crowder,  J.,  Crompton,  J.,  WiUes,  J.,  and  Hill,  J. 

2  2  Exch.  1.  ^  2  Rob.  Adm.  133,  134. 


986  BROWNE    V.    HARE.  [CHAP.  II. 

because  they  have  found  that  according  to  mercantile  usage,  the  risk 
of  the  loss  of  the  oil  was  on  the  vendees.]  It  is  submitted  that  G-ool- 
den  was  not  the  agent  of  Hare  &  Co.  The  documents  were  sent  to 
him  to  deliver  to  them  upon  their  acceptance  of  the  bill  of  exchange. 
The  judgment  of  the  majority  of  the  court  below  proceeds  on  the 
assumption  that  the  vendors  intended  to  pass  the  property;  but  why 
should  they  have  taken  a  bill  of  lading  by  which  the  cargo  was  de- 
liverable to  themselves  unless  they  meant  to  retain  a  control  over  it  ? 
[CEOMPTOisr,  J.,  referred  to  Fragano  v.  Long.^]  There  was  nothing  to 
prevent  Goolden  fi-om  altering  the  disposition  of  the  goods,  if  they  had 
arrived,  and  the  vendees  had  refused  to  accept  the  bill  of  exchange. 
But  the  oil  was  not  in  existence  at  the  time  Goolden  left  the  bill  of 
lading  with  Hare  &  Co.,  and  therefore  was  incapable  of  being  trans- 
ferred. Hastie  v.  Couturier.^  It  is  incumbent  on  the  consignees  to 
show  an  appropriation  by  consent  of  the  parties,  or  some  act  which 
per  se  transferred  the  property.  Whatever  may  have  been  the  inten- 
tion of  the  consignors,  they  were  at  liberty  to  alter  it.  The  Aurora,' 
The  Josephine.*  [Ceompton,  J.  The  law  is  correctly  stated  by  Lord 
Brougham  in  his  judgment  in  Cowas-Jee  v.  Thompson,^  viz.,  "  That 
when  goods  are  sold  in  London,  free  on  board,  the  cost  of  shipping 
them  foils  on  the  seller,  but  the  buyer  is  considered  as  the  shipper."] 
Goolden  would  not  have  been  liable  if,  with  the  authority  of  Browne 
&  Co.,  he  had  refused  to  deliver  the  bill  of  lading  to  Hare  &  Co. 
Brind  v.  Hampshire."  [Willes,  J.,  referred  to  Williams  v.  Everett.'] 
J'rideaux  {Jiutt  with  him),  for  the  plaintiffs  (May  18).  Goolden 
was  the  broker  acting  for  both  parties.  [Willes,  J.  In  oases  where 
the  broker  gets  a  commission  upon  sales,  one-half  from  one  party  and 
the  other  half  from  the  other,  it  is  the  common  practice  for  all  subse- 
quent matters  relating  to  the  sale  to  be  transacted  through  the  broker. 
Eele,  J.  If  Goolden  was  the  agent  of  both  parties,  the  appellant's 
case  is  not  arguable.]  The  fifth  plea  was  not  proved ;  it  states  that 
the  Sophie  was  a  general  ship  not  appointed  or  in  any  way  denoted 
by  the  defendants.  But  the  evidence  is,  that  the  defendants  requested 
the  plaintiffs  to  send  part  of  the  oil  by  the  first  vessel,  and  that  the 
Sophie  was  the  first  vessel.  The  next  allegation  not  proved  is,  that 
"  before  the  indorsement  of  the  bill  of  lading  the  ship  was  lost."  The 
plea  is  either  bad  or  a  denial  of  the  shipment  under  the  contract.  If 
it  admits  a  shipment  under  the  contract,  it  is  bad.  The  effect  of  the 
shipment  is  to  transfer  not  only  the  property,  but  the  possession  of  the 
goods.  But  it  would  be  sufficient  to  entitle  the  plaintiffs  to  recover  if 
the  property  in  the  goods  was  transferred  to  the  defendants.     The 

1  4  B.  &  C.  219.  2  9  Exch.  102.  3  4  Rob.  Adm.  218. 

«  4  Rob.  Adm.  25.  5  5  Moo.  P.  C.  165,  173. 

6  1  M.  &  W.  356.  1  14  East,  582. 
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effect  of  the  contract  is,  that  the  defendants  purchased  the  oil  free  on 
board,  and  the  property  passed  on  such  shipment,  though  payment  was 
not  to  be  made  until  the  delivery  of  the  bills  of  lading.     The  words 
"free  on  board"  mean  that  the  oil  was  to  be  put  on  board  at  the 
expense  of  the  consignors,  and  when  on  board  to  be  at  the  risk  of  the 
consignees.     In  Cowas-Jee  v.  Thompson,^  goods  contracted  to  be  sold 
and  delivered  "  free  on  board,"  to  be  paid  for  by  cash  or  bills  at  the 
option  of  the  purchasers,  were  delivered  on  board,  and  receipts  taken 
fi'om  the  mate  by  the  lighterman  employed  by  the  sellers,  who  handed 
the  same  over  to  them.     The  sellers  apprised  the  purchasers  of  the 
delivery ;  the  purchasers  elected  to  pay  by  bills,  which  they  accepted. 
The  sellers  retained  the  mate's  receipts  for  the  goods,  but  the  master 
signed  a  bill  of  lading  in  the  purchasers'  names.     The  purchasers  be- 
came insolvent  while  the  bill  was  running.     It  was  held  that  on  the 
delivery  of  the  goods  on  board  the  vessel,  they  were  no  longer  in 
transitu,  and  therefore  could  not  be  stopped  by  the  sellers.     The  case 
of  Turner  v.  The  Trustees  of  the  Liverpool  Docks  ^  is  distinguishable 
from  the  present  case,  because  there  the  vendors  retained  the  goods 
under  their  own  control,  by  taking  bills  of  lading  making  the  goods 
deliverable  to  their  own  order,  and  indorsing  them  to  their  own  agents. 
The  distinction  between  the  two  classes  of  cases  is  pointed  out  by  Mr. 
Blackburn  ^  in  commenting  on  the  case  of  Fragano  v.  Long.*     [Ceomp- 
TOif,  J.     That  case  is  a  strong  authority  in  favor  of  the  plaintiffs.] 
Risk  is  a  test  of  property.     From  the  time  of  the  shipment  the  goods 
were  at  the  risk  of  the  consignees.     If  the  goods  had  been  shipped 
without  taking  a  bill  of  lading,  it  must  be  admitted  that  the  property 
would  have  passed  at  the  time  of  the  shipment.     Here  the  property 
passed  at  the  moment  when  the  goods  were  shipped  in  purguance  of 
the  contract.     There  is  evidence  that  the  goods  were  so  shipped,  and 
the  juiy  have  found  the  fact.     If  the  contract  would  have  been  com- 
pletely fulfilled,  so  as  to  pass  the  property  without  the  bill  of  lading, 
the  taking  of  a  bill  of  lading,  and  indorsing  it  to  the  defendants,  which 
was  done  in  furtherance  of  the  contract,  cannot  alter  the  position  of 
the  parties.     The  sending  of  the  bill  of  lading  so  indorsed  to  Goolden 
showed  the  intent  of  the  plaintiffs  to  perform  their  agreement.     It  is 
said  that  in  Wait  v.  Baker «  the  words  "free  on  board"  were  in  the 
contract.     But  it  was  not  shown  to  have  been  the  intention  of  the 
vendor  to  fulfil  the  contract.     [Williams,  J.    It  is  sufficient  for  your 
argument  that  the  court  viewed  it  in  that  way.J     Here  the  plaintiffs 

1  6  Moo.  P.  C.  165.  In  Couturier  v.  Hastie,  5  H.  L.  673,  it  was  said  :  "  The  goods 
are  either  shipped  'free  on  board/  when  they  are  thenceforward  at  the  risk  of- the 
vendee,  or  they  are  shipped  '  to  arrive,'  which  saVes  the  vendee  from  all  risk  till  they 

are  safely  brought  to  port."  ^    ^  a  ^     i  oa 

2  6  Exch.  543.  "  Blackburn  on  the  Contract  of  bale,  i^». 
M  B.  &  C.  219.                    5  2  Exch.  1. 
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did  all  they  contracted  to  do.  [Ceompton,  J.  In  Turner  v.  The 
Trustees  of  the  Liverpool  Docks  ^  the  court  seem  to  affirm  the  propo- 
sition, that  if  a  vendor  says,  "  I  will  send  goods  so  as  to  be  delivered  if 
the  vendee  pays  for  them,"  it  shows  that  he  is  shipping  to  himself. 
Williams,  J.  The  argument  for  the  plaintiffs  may  be  narrowed  to 
this,  —  that  there  is  no  difference  whether  the  bill  of  lading  makes  the 
goods  deliverable  to  the  vendors'  order,  and  they  indorse  it  to  the  con- 
signees, or  whether  it  makes  the  goods  deliverable  to  the  consignees.] 
It  is  said  that  the  plaintiffs  might  have  struck  out  the  indorsement, 
and  Brind  v.  Hampshire  ^  was  relied  upon.  But  by  the  shipment,  in 
performance  of  the  contract,  the  property  passed,  and  it  could  not 
afterwards  be  divested  by  any  act  of  the  plaintiffs.  In  The  Packet  de 
Bilboa,"  the  goods  were  sent  at  the  risk  of  the  shipper,  and  the  prop- 
erty in  them  had  not  passed  to  the  consignee.  In  The  Aurora'  and  The 
Josephine  ^  there  was  nothing  to  take  the  property  out  of  the  shippers  ; 
the  shipments  were  not  under  contracts. 

Raymond,  in  reply.  The  mere  fact  of  putting  goods  on  board  a 
ship  amounts  to  nothing.  In  order  to  ascertain  its  effect,  the  contract 
and  character  of  the  shipment  must  be  considered.  At  the  time  of 
this  shipment  three  bills  of  lading  °  were  taken,  making  the  goods  de- 
liverable to  the  order  of  the  vendors  or  their  assigns.  The  taking  of 
such  bills  did  not  show  an  intention  to  ship  the  goods  to  the  defend- 
ants in  pursuance  of  the  contract.  If,  after  the  indorsement  of  one 
bill  of  lading  and  before  it  was  handed  to  the  defendants,  the  plaintiffs 
had  thought  it  convenient  to  alter  the  destination  of  the  shipment, 
they  could  have  done  so.  Down  to  the  time  of  the  delivery  of  the 
bill  of  lading  the  plaintiffs  could  have  enforced  a  claim  to  the  oil  as 
against  the  defendants.  [Willes,  J.  Suppose  I  order  of  a  person 
goods  to  be  shipped  "  free  on  board,"  and  a  bill  of  lading  is  sent  by 
post,  or  by  a  messenger,  and  before  it  reaches  its  destination  the  ship 
is  lost.  Eele,  J.  There  the  bill  of  lading  would  be  out  of  the  legal 
control  of  the  party,  and  the  property  would  pass.J  Here  there  was  a 
contract  for  a  bill  of  lading  which  the  defendants  were  to  have.  The 
shipment  did  not  pass  the  property,  because  the  plaintiffs  did  an  act 
which  retained  the  property  in  themselves  at  the  instant  of  the  ship- 
ment. The  expression  "free  on  board"  means  only  that  the  vendor 
shall  pay  all  expenses  till  the  property  is  shipped.  It  is  said  that  the 
bill  of  lading  may  be  disregarded ;  but  if  there  had  been  none,  and 
the  plaintiffs  had  wished  to  retain  the  property  in  themselves,  they 
would  have  said  to  the  master,  "  You  shall  carry  the  goods  for  me." 
That  is  in  fact  exactly  what  they  have  now  done.     Merely  writing  the 


1  6  Exch.  543.  "  1  M.  &  W.  365.  s  2  Eob.  Adm.  133. 

<  4  Rob.  Adm.  218.  «  4  Rob.  Adm.  25. 

6  This  fact  does  not  appear  in  the  report  of  the  case  in  the  court  below. 
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defendant's  name  on  the  bill  of  lading,  without  delivery,  was  no  in- 
dorsement. Marston  ^,.  Allen.'  Wait  «.  Baker '^  shows  that  the  de- 
fendants could  not  have  maintained  trover  for  the  oil  if  the  plaintiffs 
had  chosen  to  indorse  one  of  the  bills  of  lading  to  some  one  else. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Erle,  J.  In  this  case  we  are  of  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed. 

The  contract  was  for  the  purchase  of  unascertained  goods,  and 
the  question  has  been,  when  the  property  passed.  For  the  answer 
the  contract  must  be  resorted  to ;  and  under  that  we  think  the  prop- 
erty passed  when  the  goods  were  placed  "free  on  board,"  in  perform- 
ance of  the  contract. 

In  this  class  of  cases  the  passing  of  the  property  may  depend, 
according  to  the  contract,  either  on  mutual  consent  of  both  parties,  or 
on  the  act  of  the  vendor  communicated  to  the  purchaser,  or  on  the  act 
of  the  vendor  alone. 

Here  it  passed  by  the  act  of  the  vendor  alone.  If  the  bill  of  lading 
had  made  the  goods  "  to  be  delivered  to  the  order  of  the  consignee," 
the  passing  of  the  property  would  be  clear.  The  bill  of  lading  made 
them  "  to  be  delivered  to  the  order  of  the  consignor,"  and  he  indorsed  it 
to  the  order  of  the  consignee,  and  sent  it  to  his  agent  for  the  consignee. 
Thus  the  real  question  has  been  on  the  intention  with  which  the  bill  of 
lading  was  taken  in  this  form;  whether  the  consignor  shipped  the 
goods  in  performance  of  his  contract  to  place  them  "  free  on  board," 
or  for  the  purpose  of  retaining  a  control  over  them  and  continuing  to 
be  owner,  contrary  to  the  contract,  as  in  the  case  of  Wait  v.  Baker, 
and,  as  is  explained  in  Turner  v.  The  Trustees  of  the  Liverpool  Dock,° 
and  Van  Casteel  v.  Booker.^  The  question  was  one  of  fact,  and  must  be 
taken  to  have  been  disposed  of  at  the  trial ;  the  only  question  before 
the  court  below  or  before  us  being,  whether  the  mode  of  taking  the 
bill  of  lading  necessarily  prevented  the  property  from  passing.  In  our 
opinion  it  did  not,  under  the  circumstances,  and  therefore  the  judgment 
must  be  affirmed.  Judgment  affirmed. 

1  8  M.  &  W.  494.  2  2  Exoh.  1. 

3  6  Exch.  543.  *  2  Exch.  691. 
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PALKE   V.  FLETCHER. 
In  the  Common  Pleas,  January  16,  1865. 

[Reported  in  84  Law  Journal  Reports,   Common  Pleas,  146.] 

This  was  an  action  tried,  before  Blackburn,  J.,  at  the  summer  assizes 
at  Liverpool,  1864. 

The  action  was  brought  for  the  conversion  of  1000  tons  of  salt.  The 
defendant  pleaded  not  guilty,  and  that  the  salt  was  not  the  property  of 
the  plaintiff. 

It  appeared  at  the  trial  that  the  plaintiff  was  a  salt  merchant,  carry- 
ing on  business  at  Liverpool,  and  that  the  defendant  was  the  owner  of 
a  vessel  called  the  S  avoir  Paire.  In  the  month  of  November,  1863, 
one  De  Mattos,  a  merchant  in  London,  through  the  plaintiff,  chartered 
the  Savoir  Faire  to  load  a  complete  cargo  of  salt  and  proceed  there- 
with to  Calcutta;  the  captain  to  apply  to  the  plaintiff  for  cargo  and 
custom-house  business. 

It  was  proved  that  De  Mattos  was  frequently  in  the  habit  of  employ- 
ing the  plaintiff  to  charter  vessels  for  the  conveyance  of  salt,  and  that 
the  course  of  business  was  for  the  plaintiff  to  purchase  the  cargo,  and 
to  load  it  in  his  own  lighters  and  at  his  own  expense.  That  in  the 
course  of  doing  so  he  took  the  mate's  receipts,  which  were  made  out 
in  his  own  name,  and,  when  the  whole  cargo  was  loaded,  he  took  bills 
of  lading  in  his  own  name.  These  he  sent  to  De  Mattos,  with  invoices 
of  the  price  of  the  salt,  and  received  in  exchange  De  Mattos's  accept- 
ances for  the  amount.  The  plaintiff  charged  no  commission  to  De 
Mattos,  but  charged  such  a  price  for  the  salt  as  would  remunerate  him 
for  his  trouble. 

This  course  was  followed  in  the  present  instance,  until  about  1000 
tons  of  salt  were  loaded,  when  the  plaintiff,  having  heard  that  De 
Mattos  had  stopped  payment,  declined  to  load  any  more.  The  defend- 
ant thereupon  filled  up  the  ship  on  his  own  account.  The  plaintiff 
demanded  of  the  captain  bills  of  lading  in  his  own  name  for  the  salt  on 
board  in  exchange  for  the  mate's  receipts.  These  the  defendant  re- 
fused to  permit  him  to  give,  and  the  plaintiff  thereupon  sent  the  mate's 
receipts  to  his  agents  at  Calcutta,  with  directions  to  them  to  claim  the 
salt  on  its  arrival.  This  was  done,  but  the  captain  refused  to  deliver 
up  the  salt. 

The  learned  judge  directed  the  jury  that,  if  the  property  in  the  salt 
remained  in  the  plaintiff,  the  sailing  away  from  Liverpool  after  the  de- 
mand and  refusal  of  the  bills  of  lading  was  a  conversion  by  the  defend- 
ant; and  that,  if  the  plaintiff  did  not  intend  to  part  with  the  property 
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in  the  salt  when  he  placed  it  on  board,  it  remained  in  him  as  against 
De  Mattos  and  also  as  against  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  with  damages,  £582  19s. 
6d.,  the  damages  being  estimated  on  the  assumption  that  there  had 
been,  in  accordance  with  the  direction  of  the  learned  judge,  a  conversion 
at  Liverpool. 

Edward  James  now  moved'for  a  new  trial,  on  the  ground  of  mis- 
direction, and  that  the  damages  were  wrongly  estimated,  there  having 
been  no  conversion  until  the  vessel  reached  Calcutta.  He  contended 
that  the  salt  having  been  purchased  by  the  plaintiff,  as  agent  for  De 
Mattos,  and  delivered  on  board  a  ship  chartered  by  De  Mattos,  the 
property  in  it  had  passed  to  De  Mattos,  and  that  the  defendant  had  a 
right  to  refuse  to  give  bills  of  lading  made  out  in  the  name  of  any  other 
person  than  De  Mattos. 

Eele,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  The  plaintiff  was  in  reality  in  the  situation  of  an  unpaid  vendor. 
Having  undertaken  to  procure  salt  as  agent  for  De  Mattos,  he  puts  it 
on  board  a  ship  chartered  by  him  for  De  Mattos,  and  takes  the  mate's 
receipts  in  his  own  name.  Upon  this  the  proper  question  was  submit- 
ted to  the  jury,  namely,  whether  the  plaintiff  intended  thereby  to  vest 
the  property  in  the  salt  in  De  Mattos,  or  whether  he  intended  to  retain 
the  control  over  it  which  he  would  have  if  such  was  not  his  intention ; 
and  the  jury  have  found  that  question  in  favor  of  the  plaintiff.  Then 
the  question  is,  whether  there  was  a  conversion  by  the  captain's  sailing 
away  from  Liverpool  and  refusing  to  give  the  plaintiff  bills  of  lading 
in  his  own  name.  By  reason  of  his  doing  so,  goods  to  which  the  plain- 
tiff was  entitled  have  been  absolutely  lost  to  him ;  and  I  think  the 
learned  judge  was  right  in  saying  that,  under  the  circumstances,  there 
was  a  conversion  when  the  defendant  caused  the  goods  wrongfully  to 
be  taken  out  of  the  control  of  the  plaintiff. 

Williams,  J.  I  am  of  the  same  opinion.  It  is  a  pure  matter  of 
fact :  What  was  the  intention  of  the  plaintiff  in  putting  the  goods  on 
board  ?  There  was  evidence  upon  this  point  which  might  have  justi- 
fied the  jury  in  finding  either  way.  One  of  the  circumstances  to  be 
taken  into  consideration  was,  that  the  plaintiff  was  also  the  agent  for 
the  vendee,  and  no  doubt  that  was  pressed  on  the  part  of  the  defend- 
ant upon  the  jury.  As  to  the  damages,  it  is  clear  that  as  soon  as  the 
plaintiff  was  deprived  of  the  power  to  exercise  his  right  to  resume  pos- 
session of  the  goods  there  was  a  conversion. 

WiLLES,  J.  I  am  also  of  opinion  that  the  learned  judge  left  the  proper 
question  to  the  jury ;  namely,  whether,  looking  at  all  the  circumstances, 
there  was  an  intention  by  the  plaintiff  to  appropriate  the  salt  to  Dg 
Mattos  and  to  pass  the  property  to  him  when  he  put  it  on  board  the 
vessel.  Looking  to  the  course  of  dealing  between  the  parties  I  think 
it  is'  clear  that  the  jury  were  right.    The  practice  of  sendmg  the  bill  of 
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lading  together  with  the  invoice  direct  to  the  principal  produced  great 
hardships  in  Key  v.  Cotesworth,'  the  goods  having  got  into  the  hands 
of  a  banki-upt  consignee.  That  eventually  led  to  a  practice  being  adopted 
similar  to  that  in  Turner  v.  The  Trustees  of  the  Liverpool  Docks  ;  ^ 
namely,  for  the  merchant  to  ship  the  goods  on  board  on  his  own  ac-. 
count.  That  was  the  course  of  business  adopted  in  previous  transac- 
tions between  the  plaintiff  and  De  Matt'os,  and  there  is  every  reason  to 
suppose  that  in  this  case  also  he  meant  to  retain  that  security.  With 
respect  to  the  argument  that  has  been  used,  that  the  plaintiff  put  the 
goods  on  board  as  agent  for  De  Mattos,  that  appears  to  me  to  be  only 
one  circumstance  in  the  case,  and  not  a  conclusive  one.  In  one  sense, 
no  doubt,  he  was  the  agent  of  De  Mattos ;  but  for  the  purpose  of  con- 
sidering this  question  he  must  be  treated  as  a  vendor,  as  was  done  in 
Feise  v.  Wray.°  With  respect  to  the  conversion,  I  am  satisfied  that 
the  learned  judge  was  right  in  his  direction  to  the  jury. 

Keating,  J.,  concurred.  Mule  refused. 


MOAKES  V.  NICHOLSON. 

In  the  Exchequer,  Mat  31,  1865. 

[Reported  in  84  Imw  Journal  Reports,  Common  Pleas,  273,  and  in  19   Common  Bench 
Reports,  New  Series,  290.] 

In  this  case  the  plaintiff  sought  to  recover  damages  for  the  conversion 
of  a  cargo  of  coal;  and  the  following  facts  were  proved  at  the 
trial. 

On  the  9th  of  December,  1864,  at  Hull,  a  person  named  Pope  bought 
of  a  person  named  Josse  a  quantity  of  coal,  and  a  great  deal  of  evi- 
dence, oral  and  written,  was  given  at  the  trial  in  order  to  show  the 
terms  of  the  sale,  the  defendant  contending  that  by  the  terms  of  this 
sale  there  was  to  be  "  payment  in  cash  against  bill  of  lading  in  the 
hands  of  Josse's  agent  in  London,"  and  that  it  was  not  the  intention  of 
the  parties  that  the  property  in  the  goods  should  pass  till  payment. 
The  coal  at  the  time  of  the  contract  was  lying  undistinguished  in  a 
heap  at  Josse's  yard,  containing  a  much  larger  quantity  than  that  con- 
tracted for,  and  it  was  to  be  shipped  on  board  a  vessel  which  was  char- 
tered by  Pope  in  his  own  name  and  on  his  own  behalf,  to  carry  it  to 
London.     On  the  13th  of  December,  whilst  the  whole  or  all  but  a  very 

'  7  Exch.  Eep.  595 ;  s.  c.  22  Law  J.  Rep.  (n.  s.)  Exch.  4. 
■^  e  Exch.  Rep.  543  ;  s.  c.  20  Law  J.  Rep.  (n.  s.)  Exch.  393. 
'  3  East,  98. 
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small  portion  of  the  coal  was  still  undistinguished,  Pope  sold  the  coal 
he  had  contracted  for  to  the  plaintiff  on  the  Coal  Exchange  in  London. 
The  plaintiff  resold  on  the  same  day  at  a  higher  price,  and  before  ac- 
tion had  paid  Pope.  By  the  19th  of  December  the  coal  was  shipped, 
and  the  captain  signed  three  bills  of  lading,  stating  the  coal  was  to  be 
delivered  to  "  Pope  or  order  "  on  being  paid  freight  and  demun-age  as 
by  charter-party.  One  only  of  these  bills  was  stamped,  and  this  Josse 
retained ;  the  second,  together  with  an  invoice  and  a  letter  announcing 
the  loading,  was  sent  on  the  19th  of  December  to  Pope,  who  received 
them  next  day.  Josse,  not  being  able  to  get  his  money  from  Pope,  sent 
the  stamped  bill  of  lading  to  the  defendant,  his  agent,  with  directions 
to  stop  the  delivery  of  the  coal ;  and  the  captain,  under  the  defendant's 
directions,  refused  to  deliver  to  those  claiming  through  Pope,  and  the 
defendant  himself  took  the  cargo. 

The  jury  found  that  the  sale  was  for  cash,  and  the  learned  judge 
directed  a  verdict  for  the  plaintiff,  and  gave  the  defendant  leave  to 
move  to  set  this  verdict  aside  and  enter  one  for  himself,  on  the  grounds 
that  on  the  facts  admitted  and  proved  the  defendant  was  entitled  to 
the  verdict,  that  the  defendant  had  a  right  to  stop  the  coals  in  transitu, 
and  that  neither  Pope  nor  the  plaintiff  had  any  right  to  the  property 
and  possession  of  the  coals. 
A  rule  nisi  having  been  obtained  pursuant  to  such  leave, 
JD.  D.  Keane  and  Barnard  now  showed  cause.  There  was  a  com- 
plete delivery  of  the  coals  to  Pope  when  they  were  delivered  on  board 
the  vessel  chartered  by  him.  The  Isle  of  Arran  was  demised  to  Pope : 
the  transit  therefore  was  at  an  end  when  the  coals  were  shipped.  The 
property  and  the  possession  had  both  passed,  and  the  vendor  could  have 
no  right  to  intercept  them.  [Willes,  J.  The  coals  were  dehvered  sub- 
ject to  a  condition  that  the  property  was  not  to  pass  until  payment.] 
The  answer  to  that  is,  that  they  were  delivered  on  board  the  buyer's 
vessel  to  one  who  was  the  buyer's  servant,  the  document  of  title  being 
made  out  in  his  name.  [Willes,  J.  They  were  put  on  board  under  a 
contract  made  under  such  circumstances  that  it  was  no  contract  at  all.] 
The  vendor  might,  no  doubt,  as  in  Turner  v.  The  Trustees  of  the  Liv- 
erpool Docks,  6  Exch.  543,  have  sp  framed  the  bill  of  ladm^  as  to 
reserve  to  himself  the  jus  disponendi  ;  but  he  has  not  taken  that  pre- 
caution. In  Joyce  v.  Swann,  17  C.  B.  84,  it  was  held,  that,  where  from 
an  the  facts  it  may  fairly  be  inferred  that  it  was  the  mtention  of  the 
seller  to  pass  the  property  in  goods  shipped  to  order,  the  mere  cu-cum- 
stance  of  the  bill  of  lading  being  taken  in  the  name  of  the  seller,  and  re- 
maining unindorsed,  will  not  prevent  its  passing.  Here  every  act  ot  the 
seller  is  inconsistent  with  what  the  defendant  now  contends.  [Willes, 
J.  Joyce  V.  Swann  hardly  touches  this  case.  Here  the  goods  were 
absolutely  delivered  to  the  buyer,  and  vested  in  him,  unless  the  words 
"payment  against  bill  of  lading  in  the  hands  of  my  agent  m  London 


994  MOAKES    V.    NICHOLSON.  [CHAP.  11. 

created  a  condition  subsequent,  by  which  in  default  of  payment  the 
coals  were  to  revest  in  the  sellei'.]  There  is  nothing  here,  it  is  submit- 
ted, which  could  amount  to  a  condition  subsequent.  It  would  be  man- 
ifestly unjust  to  allow  the  defendant,  who  has  put  Pope  in  a  position  to 
pass  himself  off  as  the  true  owner  of  the  coals,  to  turn  round  and  claim 
them  against  a  bona  fide  purchaser  from  Pope. 

J.  A.  Russell  and  Thesiger,  in  support  of  the  rule.  The  contract  un- 
der which  the  coals  were  put  on  board  the  Isle  of  Arran  was,  that 
they  should  be  paid  for  in  cash  against  the  bill  of  lading;  and  the  only  bill 
of  lading  now  in  question  is  that  which  was  retained  by  the  seller  and 
transmitted  to  his  agent  in  order  to  get  the  cash  in  pursuance  of  the 
terms  of  that  contract.  The  result  is,  either  that  the  property  in  the 
coals  never  vested  in  Pope  at  all,  or  vested  only  subject  to  the  con- 
dition that  it  should  revest  in  the  seller  on  non-performance  of  the 
condition.  Until  Pope  obtained  the  stamped  bill  of  lading,  he  could 
acquire  no  property  at  all.  The  finding  of  the  jury  concludes  the  mat- 
ter. If  the  plaintiff  chose  to  deal  vnth  Pope  in  the  absence  of  the  only 
document  that  could  give  him  title,  he  must  take  the  consequences.  He 
cannot  be  in  any  better  position  in  regard  to  title  than  Pope  himself 
stood  in.  In  the  cases  i-elied  on  for  the  plaintiff,  the  bill  of  lading  had 
been  handed  over :  here  it  was  retained.  [Eele,  C.  J.  The  plaintiff 
bought  without  a  bill  of  lading?]  He  bought  on  the  12th  of  December. 
The  bill  of  lading  was  dated  the  19th.  Whether  or  not  the  property 
vests  in  the  buyer  in  all  cases  depends  upon  the  terms  of  the  contract. 
See  Wilmshurst  v.  Bowker,  2  M.  &  G.  792,  3  Scott,  N.  R.  272 ;  in  error, 
7  M.  &  G.  882,  8  Scott  IsT.  R.  571 ;  Brandt  v.  Bowlby,  2  B.  &  Ad.  932 ; 
Browne  v.  Hare,  4  Hurlst.  &  N.  822  ;  Blackbvirn's  Contract  of  Sale,  135. 
Here  the  terms  of  the  contract  clearly  negative  the  passing  of  any 
property  until  the  price  was  paid,  and  the  bill  of  lading  handed  over. 
[WiLLES,  J.,  referred  to  Smith's  Mercantile  Law,  5th  edit.  464  et  seq., 
where  tlie  authorities  are  discussed.] 

Eele,  C.  J.  I  am  of  opinion  that  the  rule  to  enter  the  verdict  for 
the  defendant  should  be  made  absolute.  Moakes  brings  his  action  on 
the  ground  that  the  property  in  the  cargo  of  coals  seized  by  the  defend- 
ant belonged  to  him.  It  appears  that  the  coals  were  sold  by  Josse  to 
Pope,  and  by  Pope  to  Moakes.  One  material  question  is,  whether 
Moakes  could  have  any  better  title  to  the  coals  than  Pope  had.  I  think 
not.  That  is  undoubtedly  not  clear  as  a  general  proposition ;  because, 
if  Josse  had  so  dealt  with  Pope  as  to  put  him  in  the  position  of  an  os- 
tensible owner,  by  intrusting  him  with  the  documents  of  title,  it  might 
be  that  Moakes  might  have  acquired  a  title  to  the  coals,  though  his 
vendor  Pope  had  none.  But  no  such  point  can  arise  here,  because  by 
the  terms  of  the  contract  it  was  distinctly  understood  between  Josse 
and  Pope  that  the  property  in  the  coals  was  only  to  vest  in  the  latter 
upon  the  payment  by  him  of  cash  against  the  bill  of  lading ;  and  this 
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condition  never  was  complied  with.     This  being  so,  whilst  the  coals 
remained  an  unascertained  quantity,  Moakes  entered  into  a  contract 
with  Pope,  nnder  which  in  my  opinion  he  took  precisely  the  same  title 
as  Pope  had  as  between  him  and  Josse.     The  sole  question  therefore 
is,  what  was  the  intention  of  the  parties?    The  property  could  not  pass 
out  of  Josse,  unless  there  was  a  sale  by  him  with  the  intention  that  the 
property  should  pass  to  the  vendee.     Now,  it  was  clearly  the  intention 
of  Josse — and  the  jury  have  so  found  —  to  retain  the  property  until 
his  agent  in  London  should  receive  the  cash  against  the  bill  of  lading. 
If  that  was  the  clear  intention  of  Josse,  the  property  did  not  pass. 
That  this  was  the  contract,  is  clear  from  the  correspondence.     The  de- 
livery of  the  coals  on  board  a  ship  chartered  by  Pope  has  no  effect 
whatever  in  passing  the  property.     If  the  intention  was  that  the  ship 
should  be  regarded  as  the  warehouse  of  Josse  until  the  happening  of 
the  event  contemplated,  viz.,  the  payment  of  the  price,  the  putting  the 
coals  on  board  did  not  alter  the  position  of  the  ^contracting  parties.   At 
the  time  Moakes  made  his  contract  with  Pope,  there  had  been  no  de- 
livery, and  no  bill  of  lading  existed.     He  therefore  cannot  say  that  he 
was  misled  by  Pope's  being  permitted  to  hold  himself  out  as  the  true 
owner.     Upon  the  whole,  therefore,  I  think  no  property  passed  to 
Pope,  and  that  the  now  plaintiff  cannot  be  in  a  better  position  than 
Pope. 

Btlbs,  J.  I  am  of  the  same  opinion.  I  must  confess  I  had  at  first 
entertained  some  doubt,  because  I  thought  the  sale  to  the  plaintiff  took 
place  after  the  shipment  and  after  the  bill  of  lading  had  been  handed 
to  Pope.  But  it  turns  out  that  that  is  not  so.  The  coals  in  question 
were  not  loaded,  nor  even  distinguished  from  the  rest  of  the  coals  in 
the  vendor's  yard.  It  is  plain,  therefore,  that  no  property  passed  at  the 
time  of  the  sale.  And  it  would  seem  from  the  oases  cited  that  none 
passed  at  the  time  of  the  shipment.  The  putting  the  coals  on  board 
the  Isle  of  Arran  was  clearly  not  intended  by  the  parties  to  be  a  de- 
livery so  as  to  vest  the  property  in  the  vendee.  According  to  the  evi- 
dence and  the  finding  of  the  jury,  the  captain  was  a  sort  of  supercargo  : 
the  goods  were  not  to  become  the  property  of  Pope  until  the  conditions 
of  the  contract  were  satisfied.  Apart  from  the  representations  of  the 
vendor,  therefore,  it  is  plain  that  the  plaintifi"  could  have  no  property 
in  the  coals.     The  case  appears  to  me  to  be  perfectly  clear  and  free 

from  doubt. 

Keating,  J.  I  am  of  the  same  opinion.  The  course  adopted  by  the 
vendor  to  retain  the  property  in  the  coals,  and  the  control  over  them, 
was  undoubtedly  somewhat  slovenly  and  unbusiness-hke.  But  that  his 
intention  was  that  the  property  in  the  coals  should  not  pass  to  the 
vendee  until  payment,  is  clear  beyond  all  question.  The  findmg  upon 
that  is  quite  in  accordance  with  the  evidence.  That  bemg  so,  nothing 
which  took  place  afterwards  has  at  all  altered  the  rights  of  any  of  the 
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parties.  I  characterize  the  proceeding  as  slovenly  and  unbusiness- 
lilce,  because  circumstances  might  have  occurred  which  might  have 
placed  the  vendor  in  a  precarious  position  as  to  the  property  in  the 
coals ;  for,  though  he  may  have  supposed  he  amply  secured  himself  by 
stamping  only  one  of  the  bills  of  lading  and  retaining  that  one  in  his 
own  possession,  yet  if  the  unstamped  bill  of  lading  which  was  transmit- 
ted to  Pope  had  been  produced  to  the  plaintiff  at  the  time  he  bought 
the  cargo,  and  the  plaintiff  had  acted  upon  it,  a  question  would  have 
arisen  which  might  have  placed  the  defendant's  right  in  some  jeopardy. 
But,  at  the  time  the  plaintiff  bought  and  paid  for  the  coals,  the  subject- 
matter  of  the  contract  had  not  been  ascertained. 

Hule  absolute. 


SHEPHERD  V.  HARRISON  and  Anothee. 
In  the  Queen's  Bench,  January  15,  1869. 

[Reported  in  Law  Reports,  4  Queen's  Bench,  196.] 

In  the  Exchequer  Chamber,  Mat  11,  1869. 

[Reported  in  Law  Reports,  4  Queen's  Bench,  493.] 

In  the  House  op  Lords,  April  27,  28, 1871. 

[R£ported  in  Imw  Reports,  6  House  of  Lords,  116.] 

Deciaeation  for  the  conversion  of  two  hundred  bales  of  cotton. 
Pleas :  1.  Not  guilty.  2.  That  the  goods  were  not  the  plaintiff's. 
Issue  thereon. 

At  the  trial  before  Mellor,  J.,  at  the  Manchester  spring  assizes,  1868, 
a  verdict  was  entered  by  consent  for  the  plaintiff  for  £1251  13s.  8c?., 
subject  to  the  opinion  of  the  court  upon  a  case  of  which  the  following 
is  the  substance  :  — 

The  plaintiff  is  a  cotton  and  general  merchant,  carrying  on  business 
at  Manchester,  under  the  style  of  John  Shepherd  &  Co.  The  defend- 
ants are  the  owners  of  the  screw-steamer  Olinda,  of  Liverpool.  Paton, 
Nash,  &  Co.  are  merchants  at  Pernambuoo  in  the  Brazils,  and  George 
Paton  &  Co.,  who  carry  on  business  at  Liverpool  as  merchants,  are 
the  Liverpool  correspondents  of  Paton,  Nash,  &  Co. 

Before  April,  1866,  several  transactions  had  taken  place  between  the 
plaintiff  and  Paton,  Nash,  &  Co.  In  all  these  (except  upon  one  occa- 
sion, in  1865,  when  Paton,  Nash,  &  Co.  purchased  cotton  for  the  plain- 
tiff), Paton,  Nash,  &  Co.  acted  as  agents  for  the  sale  of  goods  consigned 
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to  them  by  the  plaintiff.  In  the  letter  of  Paton,  Nash,  &  Co.  to  the 
plaintiff,  announping  the  purchase  on  his  account,  in  1865,  and  that 
they  had  forwarded  the  cotton  by  the  Spray,  they  said,  "By  the 
English  steamer  of  13th  prox.  we  shall  send  bill  of  lading  and  value  on 
you  for  cost."  And  George  Paton  &  Co.  afterwards  wrote  to  the 
plaintiff:  "  Herewith  we  beg  to  hand  you  bill  lading  of  two  hundred 
and  forty  bags  cotton  per  Spray.  We  presume  our  Pernambuco  friends 
have  made  a  mistake  in  sending  it  under  cover  to  us.  We  also  enclose 
draft  on  your  good  selves  for  £2072  9s.  6d.,  which  we  will  thank  you  to 
return  with  the  needful." 

In  April,  1866,  the  plaintiff  sent  to  Paton,  Nash,  &  Co.  a  letter 
enclosing  an  order  to  buy  for  him,  not  exceeding  one  thousand  bales  of 
cotton,  firsts,  with  from  two  hundred  and  fifty  to  three  hundred 
seconds,  or  a  proportionate  less  quantity  of  each  at  a  certain  price. 
This  order  was  not  executed  by  them ;  and  on  the  7th  of  September, 
1867,  the  plaintiff  sent  another  order  for  the  same  amount  as  to  quan- 
tity, but  at  a  less  price,  to  which  Paton,  Nash,  &  Co.  replied  on  the 
28th  of  September,  1867,  acknowledging  the  order,  and  adding,  "You 
do  not  mention  whether  part  of  the  order  is  to  go  against  your  funds 
lying  here,  but  we  suppose  you  intend  it  as  a  remittance."  Further 
correspondence  ensued,  the  plaintiff  reducing  his  limit  as  to  price, 
owing  to  falls  in  the  market ;  and  in  a  letter  of  the  25th  of  October, 
1867,  he  wrote,  "Pray  don't  make  the  mistake  you  did  before  about 
our  funds  in  your  hands ;  they  never  were  intended  to  be  applied  to 
pay  for  cotton  purchases,  but  to  wait  instructions." 

On  the  5th  of  October,  1867,  seven  hundred  and  forty-seven  bales  of 
cotton  had  been  purchased  by  Paton,  Nash,  &  Co.,  on  account  of  the 
plaintiff,  and  they  wrote  on  that  day,  saying  what  they  had  purchased, 
adding,  "  On  reading  over  your  order  again,  we  are  impressed  that  you 
wish  us  to  draw  for  the  amount  of  invoice,  and  not  to  deduct  net  pro- 
ceeds in  our  hands,  and  we  therefore  shall  value  upon  you  on  forward- 
ing bill  of  lading."  They  also  wrote  another  letter  to  the  plaintiff  the 
same  day :  "  We  beg  now  to  enclose  invoices  of  three  hundred  and 
thirty-nine  bales  cotton  per  Capella,  costing  £1616  8«.  8d,  and  two 
hundred  and  eight  ditto  by  La  Plata,  costing  £883  7s.  Id.  We  have 
drawn  upon  you,  as  per  note  at  foot,  for  the  sum,  to  which  we  beg  your 
protection.  We  are  afraid  the  Capella  will  not  be  able  to  take  the 
other  two  hundred  bales,  therefore  it  will  be  as  well  to  insure  per 
steamer  or  sailing  vessel.  Note  of  drafts,  No.  926,  favor  of  Messrs. 
G.  Paton  &  Co.,  £1616  8s.  M;  No.  927,  do.,  £883  7s.  Id.  The  bUls 
lading  will  be  handed  to  you  by  Messrs.  G.  Paton  &  Co." 

The  invoices  were  made  out  "  on  account  and  risk  of  Messrs.  John 

Shepherd  &  Co."     These  two  lots  were  duly  received  by  the  plaintiff, 

under  bills  of  lading,  which  were  forwarded  by  Paton,  Nash,  &  Co.  to 

G.  Paton  &  Co.,  and  by  them  to  the  plaintiff,  together  with  the  two 
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bills  of  exchange,  with  a  letter  saying :  "  We  also  enclose  bills  for  £1616 
8s.  M.  and  £883  7s.  If?.,  respectively,  to  which  please  do  the  needful, 
and  return  to  us  in  course."  The  plaintiff  accepted  the  bills,  and  re- 
turned them  to  G.  Paton  &  Co.,  in  a  letter  of  the  18th  of  November, 
1867,  saying,  as  to  one  of  the  lots,  "with  the  reservation  as  to  the  me- 
diums and  seconds  not  being  bought  according  to  our  instructions.  In 
case,  therefore,  of  any  loss  arising  from  the  sale  of  these,  we  must  claim 
against  you."  A  long  correspondence  ensued  between  the  plaintiff  and 
G.  Paton  &  Co.,  as  to  whether  or  not  the  plaintiff's  order  had  been 
complied  with.     The  plaintiff  paid  the  two  bills  at  maturity. 

The  remaining  two  hundred  bales  purchased  by  Paton,  Nash,  &  Co. 
were  shipped  by  them  in  defendant's  screw-steamer,  the  Olinda,  and 
they  wrote  to  the  j)laintiff  on  the  12th  of  November,  1867:  "Enclosed 
please  find  invoice  and  bill  of  lading  of  two  hundred  bales  cotton, 
shipped  per  Olinda,  S.  S.,  costing  £861  2s.  Id.  at  211,  Rs.  97:2.5.696,  and 
which  we  hope  may  prove  correct  and  satisfactory.  We  haA'e  advanced 
the  captain  of  the  Cnpella  £55  6s.  Qd.  as  per  receipt  enclosed,  to  be 
deducted  from  the  freight  on  your  cotton,  and  on  which  you  have  five 
per  cent  commission,  and  insurance  £2  15s.  4c?.  to  cover  the  advance. 
We  have,  therefore,  drawn  upon  you  for  £916  9s.  Id.,  draft  No.  935, 
favor  of  Geo.  Patun  &  Co.,  to  which  we  beg  your  protection." 

The  sum  of  £916  9s.  Id.  was  arrived  at  by  adding  to  £861  2s.  Id. 
(the  price  of  the  two  hundred  bales),  £55  6s.  Qd.,  which  had  been  ad- 
vanced by  Paton,  Nash,  &  Co.  to  the  captain  of  the  Capella ;  and  the 
plaintiff,  when  the  cotton,  ex  Capella,  was  delivered  to  him,  paid  the 
fi-eight,  less  £55  6s.  6c?. 

The  above  letter  and  the  invoice  were  forwarded  by  Paton,  Nash,  & 
Co.  from  Pernambuco  direct  to  the  plaintiff.  The  invoice  was  headed 
"Invoice  of  two  hundred  bales  of  cotton  shipped  per  Olinda,  S.S.,  for 
Liverpool,  on  account  and  risk  of  Messrs.  John  Shepherd  &  Co.''  The 
bill  of  exchange  and  bill  of  lading  mentioned  in  the  letter  were  for- 
warded by  Paton,  Nash,  &  Co.,  not  to  the  plaintiff,  but  to  G.  Paton  & 
Co.,  who  sent  them  forward  to  the  plaintiff  on  the  arrival  of  the  Olinda 
at  Liverpool  on  the  5th  of  December,  1867,  in  the  following  letter  of 
that  date :  "  Our  Pernambuco  letters  to  12th  ult.  are  just  to  hand,  and 
we  beg  to  enclose  bill  of  lading  for  two  hundred  bales  cotton  shipped 
by  Messrs.  Paton,  Nash,  &  Co.,  per  Olinda,  S.  S.,  on  your  account.  We 
hand  also  their  draft  on  your  good  selves  for  cost  of  the  cotton,  to 
which  we  beg  your  protection  (£916  9s.  Ic?.)." 

The  bill  of  lading  was :  "  Shipped  on  board  the  Olinda,  &c.,  by 
Paton,  Nash,  &  Co.,  two  hundred  bags,  containing  nine  hundred  and 
twenty  arrobas  and  four  pounds  net  weight  of  cotton  .  .  .  unto  order,  or 
to  his  or  their  assigns,  he  or  they  paying  freight  on  delivery  in  cash,  with- 
out deduction,  at  the  rate  of  |c?.  sterling  per  pound  net  weight ; "  and  was 
indorsed:  "Pernambuco,  13th  November,  1867.    Patok,  Nash,  &  Co." 
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The  plaintiff  replied  to  G.  Paton  &  Co.'s  letter  as  follows:  "6tli 
December,  1867.  Your  favor  of  yesterday  is  received,  with  inclosures. 
On  reference  to  invoices  and  bills  of  exchange  which  we  have  accepted, 
we  find  that  they  have  been  drawn  in  excess  of  price  mentioned  in 
order ;  there  is  also  a  quantity  styled  '  mediums '  that  we  did  not  order 
at  all ! !  These,  with  the  hostile  position  you  have  taken  with  regard 
to  the  two  hundred  and  eight  bales  ex  La  Plata,  stand  in  the  way  of 
our  accepting  the  bill  of  exchange  now  enclosed.  We  shall  place  the 
two  hundred  bales  ex  Olinda  in  another  broker's  hands,  and,  as  soon  as 
we  learn,  we  shall  inform  you  their  opinion  of  them." 

The  plaintiff  9,ccordingly  retained  the  bill  of  lading  and  returned  the 
bill  of  exchange  unaccepted ;  and  it  was  thereupon  protested  by  G. 
Paton  &  Co. 

The  plaintiff  forwarded  the  bill  of  lading  for  the  two  hundred  bales 
ex  Olinda  to  his  Liverpool  brokers,  Eason,  Barry,  &  Co.,  with  instruc- 
tions to  pay  the  freight  and  obtain  the  cotton.  They  accordingly  pre- 
sented the  bill  of  lading,  paid  £90,  the  approximate  fireight  of  the  two 
hundred  bales,  and  obtained  the  defendant's  signature  to  a  dehvery 
order  on  the  master  porter  on  the  9th  of  December,  1867.  At  this 
time  the  defendants  knew  nothing  of  the  above  circumstances  under 
which  the  plaintiff  held  the  bill  of  lading ;  but  G.  Paton  &  Co.  having 
made  a  communication  to  the  defendants,  and  demanded  possession  of 
the  cotton  under  a  duplicate  bill  of  lading  which  they  held,  and  having 
indemnified  the  defendants,  they  refused,  on  the  10th  of  December,  to 
deliver  the  cotton  to  Eason,  Ban-y,  &  Co.,  saying  they  should  dehver 
to  G.  Paton  &  Co. 

From  the  time  the  order  for  the  one  thousand  bales  was  given  up  to 
the  time  of  the  commencement  of  this  action,  Paton,  Nash,  &  Co.  had 
in  their  hands  at  Pernambuco  money  and  goods  of  the  plaintiff  to  the 
amount  of  £3000,  or  thereabouts. 

It  was  agreed  that  the  court  should  have  power  to  draw  any  infer- 
ences of  fact  which  a  jury  might  draw. 

The  question  for  the  court  was,  whether  the  plaintiff  is  entitled  to 
recover  in  this  action  or  not. 

■  Quain,  Q.  C.  (Jordan  with  him),  for  the  plaintiff.  The  question  is 
whether,  looking  at  the  correspondence  and  the  facts,  the  property  in 
the  cotton  passed  to  the  plaintiff,  or  whether  it  was  a  condition  prece- 
dent that  he  should  accept  the  bill  of  exchange  for  the  amount.  If  the 
former,  the  plaintiff  is  entitled  to  recover;  if  the  latter,  the  defend- 
ants, the  ship-owners,  were  justified  in  refusing  to  let  the  plaintiff 
have  the  cotton,  and  in  handing  it  over  to  the  agents  of  Paton,  Nash, 
&  Co.,  under  the  duplicate  bill  of  lading.  No  doubt  the  bill  of  lading 
makes  the  cotton  deliverable  to  consignors'  order,  and  that  circum- 
stance was  reUed  on  in  the  judgment  in  Turner  v.  Liverpool  Docks 
Trustees,^  as  showing  the  intention  that  the  property  should  not  pass 
I  6  Ex.  543 ;  20  L.  J.  (Ex.)  393. 
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at  once  to  the  consignees;  but  the  circumstances  of  that  case  differ 
materially  from  the  present.    There  the  bill  of  exchange  was  discounted 
or  sold  by  the  consignors,  and  the  bill  of  lading  specially  indorsed  was 
handed  to  the  purchasers  as  a  security ;  in  the  present  case  the  bill  of 
lading  was  indorsed  in  blank  at  Pernambuco,  and  sent  with  the  bill 
of  exchange  to  the  agents  of  the  consignors,  and  by  them  handed  over 
to  the  jjlaintiff;  the  passage  in  the  letter  of  the  agents  in  1865  shows 
that  this  was  a  mistake,  and  the  transaction,  therefore,  was  precisely 
the  same  as  if  the  bill  of  exchange  and  bill  of  lading  had  been  sent 
direct  to  the  plaintiff.     There  was  the  greatest  confidence  evidently 
reposed  in  the  plaintiff  by  both  Paton,  Nash,  &  Co.  and  their  agents ; 
and  it  is  only  in  time  of  peril  and  suspicion  that  the  practice  obtains  of 
attaching  the  bill  of  exchange  to  the  bill  of  lading,  and  making  the 
acceptance  or  even  payment  of  the  one  a  condition  precedent  to  the 
delivery  of  the  other.     See  per  Crompton,  J.,  in  Gurney  v.  Behrend;' 
but  then  this  intention  is  shown,  as  Lord  Campbell  points  out,  by 
attaching  the  two  documents.     In  Wilmshurst  v.  Bowker,^  the  facts 
were  very  similar  to  the  present,  and  the  Court  of  Exchequer  Chamber 
unanimously  reversed  a  considered  judgment  of  the  Common  Pleas, 
and  held  that  by  the  delivery  of  goods  by  the  vendor  to  the  master  of 
a  vessel  for  account  and  at  the  risk  of  the  vendee  (as  in  the  present 
case),  and  by  the  transmission  of  the  indorsed  bill  of  lading  with  the 
bill  of  exchange  to  the  vendee,  the  property  at  once  passed  to  the  ven- 
dee, and  the  acceptance  of  the  bill  of  exchange  was  only  a  condition 
subsequent,  making  the  default  of  acceptance  only  a  breach  of  contract. 
[Hannen,  J.    Moakes  v.  Nicolson  °  shows  it  is  a  question  of  intention.] 
No  doubt ;  and  Key  v.  Cotesworth  ^  shows  that  the  inference  to  be 
drawn  is  that  the  acceptance  of  the  bill  of  exchange  was  not  a  condi- 
tion precedent. 

Holker,  Q.  C,  for  the  defendants.  The  question  is,  what  was  the  inten- 
tion of  Paton,  Nash,  &  Co.,  as  evidenced  by  what  they  did  and  wrote ; 
and  so  far  from  it  being  their  practice  to  transmit  the  bill  of  exchange 
and  bill  of  lading  direct  to  the  plaintiff,  both  on  the  former  occasion  and 
in  the  present  instance  they  send  the  documents  to  their  agents,  for  the 
obvious  pui-pose  that  they  may  get  the  bill  of  exchange  accepted  before 
parting  with  the  bill  of  lading;  and  the  fact  of  the  agents  having 
parted  with  the  bill  of  lading  without  getting  the  acceptance  cannot 
affect  the  case.  In  all  the  cases  in  which  property  has  been  held  to 
pass  without  the  acceptance  of  the  bill  of  exchange,  the  bill  of  lading 
has  been  indorsed  to  and  sent  direct  to  the  purchasers.  See  Maclach- 
lan  on  Shipping,  p.  343.  Here  the  bill  of  lading  was  indorsed  in 
blank,  and  sent  to  the  agents  not  of  the  plaintiff,  but  of  Paton,  Nash, 

1  3  E.  &  B.  at  pp.  630,  631.  2  7  M.  &  6.  882. 

8  19  C.  B.  (N.  B.)  290;  34  L.  J.  (C.  P.)  273.  4  7  Ex.  595;  22  L.  J.  (Ex.)  4. 
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&  Co.  Brandt  v.  Bowlby  ^  is  undistinguishable  from  the  present  case. 
Wait  V.  Baker,^  Van  Casteel  v.  Booker,^  and  Jenkyns  v.  Brown,^  are 
also  in  point  for  the  defendants.  In  the  last  case  the  court  say  that 
the  taking  of  a  bill  of  lading  deliverable  to  the  shipper's  own  order  is 
nearly  conclusive  evidence  that  the  property  was  not  intended  to  pass. 
Stress  has  been  laid  on  the  invoice  being  made  out  on  account  and  at 
the  risk  of  the  plaintiff;  but  that  fact  existed  in  Turner  v.  Liverpool 
Docks  Trustees,^  and  was  held  immaterial  to  affect  the  question.  That 
case  is  even  stronger  than  the  present,  as  the  delivery  there  was  on 
board  the  vendees'  own  ship.  But  the  fact  of  the  bill  of  lading  being 
made  to  vendors'  order  was  held  to  show  almost  conclusively  the  inten- 
tion not  to  part  with  the  jus  disponendi.  Ellershaw  v.  Magniac "  is  to 
the  s.ame  effect;  so  also  is  Sheridan  v.  New  Quay  Company.' 

Quain,  Q.  C,  in  reply.  The  material  fact  has  been  overlooked  that 
during  the  whole  of  the  transaction,  Paton,  Nash,  &  Co.  had  in  their 
hands  goods  or  money  of  the  plaintiff  to  the  extent  of  £3000.  Brandt 
V.  Bowlby  is  distinguishable ;  there  the  bill  of  lading  sent  to  the  pur- 
chaser had  not  been  indorsed.  In  Wait  v.  Baker  and  Jenkyns  v. 
Brown,'  the  indorsed  bill  of  lading  had  been  handed  to  third  persons 
as  a  security  for  the  payment  of  the  bills  of  exchange ;  and  in  all  the 
other  cases  cited  for  the  defendants,  the  bills  of  lading  had  been  so 
dealt  with  by  the  vendors. 

CocKBUEN,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for  the 
defendants.  I  agree  that,  in  one  point  of  view  in  which  the  case  can 
be  looked  at,  the  question  is  one  of  intention;  viz.,  what  was  the 
intention  of  Paton  &  Co.,  of  Pernambuco,  in  sending  over  this  bill  of 
lading?  I  agree  that  this  is  a  matter  as  to  which  we,  having  power  to 
draw  inferences  of  fact,  must  make  up  our  minds  upon,  and  decide ;  but 
I  think  we  cannot  decide  it  independently  of  the  authorities  to  which 
our  attention  has  been  called.  I  think  those  authorities  are  conclusive 
as  to  the  inference  which  we  ought  to  draw,  independently  of  what 
may  be  my  own  opinion  as  to  the  inference  to  be  drawn  from  the  facts 
we  have  before  us. 

Cases  were  cited  by  Mr.  Quain  with  a  view  of  pointing  out  the  infer- 
ence we  ought  to  draw  in  an  opposite  conclusion  to  that  which  I  feel 
myself  compeUed  to  draw.  Those  cases  are  certainly  very  strong 
indeed,  and  conclusive  to  show,  supposing  the  consignor  of  goods  sends 
them  to  this  country  accompanied  by  bills  of  lading  and  bills  of  ex- 
change which  are  to  be  accepted  by  the  consignee  of  the  goods  as  the 
consideration   for  the   consignment,  that  where  the  consignor  sends 

1  9  R  *  Afl  qS2  2  2  Ex.  1 ;  17  L.  J.  (Ex.)  307. 

3  2  Ix  etl ;  18  L.  J.  (Ex.)  9.  M4  Q  B.  496,  502;  19  L.  J.  (Q.  B,;  286,  288. 

6  6  Ex.  543 ;  20  L.  J.  (Ex.)  393.        «  6  Ex.  570,  n. 

'  4  C  B.  (N.  s.)  618;  28  L.  J.  (C.  P.)  58. 

8  14Q.  B.  496;  19  L.  J.  (Q.  B.)  286. 
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those  documents  direct  to  the  consignee,  that  ought  to  lead  to  the 
inference,  and  only  properly  lead  to  the  inference,  that  he  intended  the 
consignee  should  have  at  once  the  disposal  of  the  property  and  posses- 
sion of  the  goods  consigned,  leaving  to  him,  as  a  matter  simply  of 
obligation  under  the  contract,  to  return  the  bills  of  exchange  accepted, 
not  as  a  condition  precedent  to  the  property  vesting,  but  simply  as  a 
matter  of  contract.  But,  on  the  other  hand,  the  authorities  are  equally 
good,  to  my  mind,  to  show,  where  the  consignor  sends  the  bill  of  lading 
to  an  agent  in  this  country  to  be  by  him  handed  over  to  the  consignee, 
and  accompanies  that  with  bills  of  exchange  to  be  accepted  by  the  con- 
signee, that  that  indicates  a  different  intention  ;  viz.,  that  the  handing 
over  the  bill  of  lading  and  the  acceptance  of  the  bill  or  bills  of  exchange 
should  be  concurrent  parts  of  one  and  the  same  transaction. 

The  case  of  Brandt  v.  Bowlby,^  to  which  our  attention  was  called  by 
Mr.  Holker,  appears  to  me  to  be  conclusive  of  the  present  case.  That 
case  has  not  the  additional  circumstances  which  Mr.  Quain  referred  to 
as  being  the  reason  of  the  decision  in  the  case  of  Turner  y.  Liverpool 
Docks  Trustees,^  and  the  pther  cases  cited  by  Mr.  Holker.  There  is  no 
such  circumstance  in  the  case  of  Brandt  v.  Bowlby  as  the  parting  with 
the  bills  of  exchange  and  bills  of  lading,  and  handing  them  to  the  trans- 
feree of  those  bills.  All  that  happened  in  that  case  was  this  :  The  con- 
signor of  the  goods  sends  to  the  consignee,  with  the  usual  invoice,  an 
unindorsed  bill  of  lading.  He  sends  an  indorsed  bill  of  lading,  as  in 
the  present  case,  to  his  agent,  accompanied  by  the  bill  of  exchange,  to 
be  by  the  agent  presented  to  the  consignee  for  acceptance ;  the  bill  of 
lading  to  be  delivered  to  the  consignee  at  the  same  time.  Now,  that 
was  considered  as  conclusive  to  show  that  the  consignor  did  not  intend 
that  the  j^roperty  should  vest  at  once  in  the  consignee,  but  only  upon 
condition  of  the  acceptance  of  the  bill  of  exchange  being  accomplished. 
It  is  true  that  in  that  case  there  was  the  additional  circumstance,  which 
was  relied  on  as  by  no  means  an  immaterial  one  to  distinguish  that 
case  from  this,  that  an  unindorsed  bill  of  lading  was  sent  to  the  con- 
signee. Here  we  have  as  a  fact,  not  an  unindorsed  bill  of  lading  sent 
to  the  consignee,  but  no  bill  of  lading  at  all  sent.  I  see  no  difference 
in  principle  between  sending  a  bill  of  lading,  which,  not  being  indorsed,  is 
inoperative  and  amounts  to  nothing,  and  not  sending  a  bill  of  lading  at  all. 
The  case  of  Brandt  v.  Bowlby,  therefore,  seems  to  be  on  all-fours 
with  the  present,  and  conclusive  of  it.  I  think  also,  as  to  the  other 
cases  cited  by  Mr.  Holker,  the  additional  circumstance  of  the  bills  of 
exchange  drawn  on  the  consignee  having  been  made  over  to  a  third 
party  for  consideration  makes  no  difference.  All  that  can  be  said  is, 
that  a  consignor  who  sends  a  cargo  to  England,  and  draws  bills  of  ex- 
change on  his  consignee,  and  who  makes  over  his  right  to  a  third  party, 

1  2  B.  &  Ad.  932.  2  6  Ex.  543 ;  20  L.  J.  (Ex.)  393. 
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had  a  right  to  retain  the  bill  of  lading  until  the  bill  of  exchange  has 
been  accepted;  and,  until  the  bill  is  accepted,  it  would  be  the  cluty  of 
the  third  party  not  to  hand  over  the  bill  of  lading,  because  the  indorse- 
ment of  the  bill  of  exchange  and  the  handing  of  the  bill  of  lading  to 
him  is  puttmg  the  third  party  in  the  place  of  the  original  party,  the 
consignor.     I  think,  therefore,  we  are  concluded  by  those  cases. 

How  those  cases  would  have  been  decided,  if  presented  in  a  form 
which  occurred  to  my  mind  more  than  once,  is  another  thing;  but  it 
will  be  obvious  that,  to  do  justice  between  the  parties,  it  was  right  that 
the  bills  of  exchange  not  having  been  accepted  by  the  party  to  whom 
the  goods  were  consigned,  the  consignor  should  not  be  prejudiced  by 
having  the  bill  of  lading  operate  to  transfer  the  property  for  which  he 
has  not  got  any  consideration  or  equivalent.  Those  decisions  did  jus- 
tice between  the  parties  under  the  circumstances  which  presented  them- 
selves. 

The  question  might  have  been  presented  in  another  form.     If  it  is 
true  that  until  the  bills  of  exchange  are  accepted  as  the  consideration 
for  handing  over  the  bills  of  lading,  the  property  does  not  pass,  I  am 
very  much  afraid,  if  the  property  perished,  it  would  be  very  questionable 
whether  the  consignor,  who  has  bought  the  goods  upon  the  order  of 
his  principal,  and  who  has  paid  his  money  for  them,  might  not  be  unable 
to  recover  the  money.     I  confess  I  should  prefer  to  put  the  case  upon 
a  different  ground,  which  would  be  equally  favorable  to  the  defendants 
here,  and  which  seems  to  me  to  secure  the  rights  of  all  parties  more 
effectually.     That  consideration  is  an  additional  reason  in  my  mind  for 
deciding  this  case  in  favor  of  the  defendants.     The  consignor  is  acting 
in  the  foreign  country  as  the  agent,  buying  goods  for  a  principal  here, 
not  as  the  purchaser  of  goods  who  sells  on  his  own  account  to  a  con- 
signee in  this  country.     Upon  the  agent  buying  them  he  at  once  ships 
the  goods  on  account  of  and  risk  of  his  principal  here ;  and  he  calls 
upon  that  principal  to  insure  the  goods.     And  it  strikes  me,  as  a  possi- 
ble view  of  the  case,  that  it  may  be  well  contended  that  the  property 
in  the  goods  would  at  once  pass  to  the  consignee ;  but  then,  inasmuch 
as  the  agent  has  paid  the  money  by  means  of  which  the  goods  have 
been  obtained  for  the  principal,  the  case  might  be  treated  as  altogether 
analogous  to  the  case  of  seller  and  buyer ;  and  as  the  seller  of  goods 
has  a  lien  upon  them  for  the  price  until  he  is  paid,  so  the  agent,  laying 
out  his  money  on  the  goods  for  his  principal,  ought  by  analogy  to  have 
a  lien  upon  the  goods  until  he  has  been  repaid  the  money  which  he  has 
laid  out  in  the  purchase  of  them.     Apply  that  to  the  present  facts. 
Paton  &  Co.,  at  Pernambuco,  having,  as  the  agents  of  the  plaintiff,  pur- 
chased goods  for  him,  and  laid  out  their  money  for  him,  although  the 
property  in  these  goods  may  pass  to  the  principal,  are  entitled  to  hold 
possession  of  those  goods  against  him,  until  they  have  been  recouped 
the  amount  which  they  have  laid  out  in  order  to  acquire  those  goods 
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for  him.  It  is  the  same  thing  if,  instead  of  talcing  the  price  of  the 
goods  in  money,  they  agree  to  take  bills  of  exchange,  because  they 
would  equally  be  entitled  to  have  a  lien  upon  the  goods  until  they  are 
satisfied  either  in  the  shape  of  money  or  negotiable  bills  of  exchange. 
In  that  point  of  view  the  defendants  would  be  entitled  to  say  to  the 
plaintiff:  "  Although  the  property  in  these  goods  has  passed  to  you,  the 
persons  who  bought  these  goods  for  you,  and  laid  out  their  money  in 
the  purchase  of  them,  are  entitled  to  hold  possession  of  the  goods  as 
against  the  right  which  otherwise  would  attach  to  the  property,  and  as 
against  you  they  are  entitled  to  be  recouped  the  money  which  they 
have  laid  out,  before  the  goods  are  handed  over  to  you."  We  are  not 
driven  to  look  at  the  case  in  the  present  instance  as  a  case  of  a  lien  by 
which  the  parties  are  entitled  to  retain  possession  of  the  goods  until 
they  are  paid  the  amount  which  they  have  laid  out,  for  I  think  the  case 
is  concluded  by  the  authorities  cited  on  the  part  of  the  defendants  by 
Mr.  Holker,  and  therefore  our  judgment  will  be  for  the  defendants. 

Melloe,  J.  I  am  of  the  same  opinion.  It  appears  with  reference 
to  the  interest  of  Paton  &  Co.,  of  Pernambuco,  in  these  goods,  that  the 
substance  of  the  transaction  was  this :  Although  they  purchased  them 
on  account  of  a  principal  at  Manchester,  yet,  still  from  the  very  nature  of 
the  things,  they,  having  found  the  money,  must  be  taken  to  be  buying 
for  him  on  a  condition  or  promise  on  his  part  of  furnishing  them  with 
funds,  that  is  to  say,  by  accepting  bills  of  exchange  for  the  money 
which  they  had  advanced  on  his  account.  The  case  may  very  shortly 
be  disj)osed  of  on  the  ground  that  there  are  one  or  two  facts  which 
appear  to  me,  according  to  the  decision  in  the  case  of  Turner  v.  Liver- 
pool Docks  Trustees,^  to  be  conclusive.  One  is  the  form  of  the  bill  of 
lading  which  is  made  to  the  consignors  or  their  order,  and  it  is  indorsed 
in  blank  and  sent  to  their  agents,  which  is  strong  to  show  that  they  cer- 
tainly did  not  intend  it  to  be  handed  over  to  Messrs.  Shepherd,  of  Man- 
chester, without  the  bill  being  accepted  which  they  sent  with  it.  I 
cannot  find  out  any  reason  why  they  should  send  the  bill  of  lading  so 
indorsed  accompanied  by  the  draft,  unless  it  was  that  they  might  have 
the  bill  of  exchange  accepted  at  the  time  when  the  bill  of  lading  was 
handed  over.  This  appears  to  me,  according  to  the  judgment  delivered 
by  Patterson,  J.,  in  Turner  v.  Liverpool  Docks  Trustees,^  to  be  a  gov- 
erning fact ;  against  which  it  appears  to  me  there  is  nothing  in  the  case 
to  outweigh  it.  Although  in  some  of  the  cases  cited  there  were  addi- 
tional facts  which  might  afford  additional  evidence  of  intention  on  the 
part  of  the  consignors,  yet  the  absence  of  these  f  icts  do  not  appear  to 
me  at  all  to  affect  the  ground  on  which  our  judgment  ought  to  proceed. 
The  above  facts  appear  pregnant  in  themselves,  and  I  can  come  to  no 

1  6  Ex.  543;  20  L.  J.  (Ex.)  393. 

2  6  Ex.  at  p.  567  ;  20  L.  J.  (Ex.)  at  pp.  399,  400. 
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Other  conclusion  than  that  it  was  the  intention  of  the  consignors,  in 
sending  the  bill  of  lading  so  indorsed  accompanied  by  the  bill  of  ex- 
change to  their  agents,  to  retain  the  right  of  property  until  the  bill  was 
accepted.  Then  all  that  the  agents  do  is  this.  On  receiving  the  bill 
of  lading  and  the  draft  they  send  them  at  once  to  Mr.  Shepherd,  ac- 
companied by  this  letter :  "  Our  Pernambuco  letters  to  the  12th  ult. 
are  to  hand,  and  we  beg  to  enclose  bill  of  lading  of  200  bales  of  cotton 
shipped  by  Paton,  Nash,  &  Co.,  on  your  account.  We  hand  also  their 
draft  on  your  —  good  —  selves  for  cost  of  cotton  to  which  we  beg  your 
protection."  Now,  I  think  the  fair  inference  is  this,  that  these  gentle- 
men had  great  confidence  in  the  plaintifi",  and  they  therefore  do  not 
say :  "  Accept  the  draft,  and  then  you  shall  have  the  bill  of  lading  ; " 
but  "  We  send  the  draft  for  your  acceptance,  together  with  the  bill  of 
lading."  I  think  the  meaning  of  that  is,  "  We  send  you  the  bill  of  lad- 
ing, relying  that  you  will  accept  the  draft."  I  think  when  the  plaintiff 
did  not  accept  the  draft,  the  agents  were  justified  in  what  they  did  in 
preventing  the  delivering  the  cotton  to  the  plaintiff's  agents  in  Liver- 
pool ;  and  that  the  defendants  were  justified  in  obeying  the  orders  of 
Paton  &  Co.'s  agents. 

Haiofen,  J.,  concurred. 

Hates,  J.  I  am  entirely  of  the  same  opinion.  It  would  make  no 
difference  whether  this  were  the  case  of  principal  and  agent,  or  buyer 
and  a  seller.  There  is  no  doubt  that  if  it  were  the  case  of  an  unpaid 
vendor  he  would  want  the  money,  and  that  circumstance  would  be 
clear  proof  to  show  he  did  not  intend  to  part  with  the  goods  until  he 
took  money  or  security  for  it.  Here  the  agents  in  this  country  did  not 
insist  on  having  the  bill  accepted  before  handing  over  the  bill  of  lading, 
because  they  knew  the  parties  were  respectable.  When  a  person  parts, 
or  is  about  to  part  with  his  goods,  he  expects  to  get  a  consideration  for 
them ;  and  that  being  so,  in  this  case,  instead  of  sending  the  bill  of 
lading  to  the  person  to  whom  they  send  the  invoice,  Paton  &  Co.  send 
the  invoice  to  the  person  for  whom  they  have  bought,  and  they  send 
the  bill  of  lading  to  their  own  agents  with  the  bill  of  exchange.  What 
is  that  for  ?  Why,  to  keep  control  over  the  property  until  the  transac- 
tion is  closed  by  the  bill  of  exchange  being  accepted,  and  the  bill  of 
lading  handed  over  in  return.  If  the  plaintiff  had  gone  to  the  Liver- 
pool house  and  said :  "  I  do  not  mean  to  accept  this  bill ;  I  do  not  think 
your  principals  have  bought  the  goods  according  to  my  order,  but  I  will 
trouble  you  to  give  me  the  bill  of  lading,"  nobody  can  doubt  that  the 
answer  would  have  been :  "  We  cannot  let  you  have  it."  Does  not  this 
show  what  really  was  the  intention  ?  It  seems  to  me,  therefore,  that 
as  soon  as  Paton  &  Co.'s  agents  found  the  bill  of  exchange  was  not  to 
be  accepted,  they  acted  properly  in  issuing  the  dupUcate  bill  of  ladmg 
which  they  had  kept  in  hand,  and  so  obtaining  possession  of  the 
goods. 
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The  efFect  of  the  transaction  appears  to  me  very  clear,  and  Turner 
V.  Liverpool  Docks  Trustees,^  and  the  other  cases  referred  to,  are 
authorities  that  judgment  ought  to  be  for  the  defendants. 

Judgment  for  the  defendants. 

Error  having  been  brought  upon  the  foregoing  judgment  to  the 
Exchequer  Chamber, 

Jordan  (with  him,  Qiiain,  Q.  C),  for  the  plaintiff,  urged  the  same 
arguments  as  in  the  court  below,  and  cited  the  same  cases,  and  distin- 
guished those  cited  for  the  defendants  in  the  court  below.  He  also 
cited  Walley  v.  Montgomery,^  Joyce  v.  Swann,^  Dracaohi  v.  Anglo- 
Egyptian  Navigation  Company,^  and  Coxe  v.  Harden  ;  ^  and  he  relied 
especially  on  the  last  case,  as  undigtinguishable  from  the  present.^ .  .  . 
He  also  contended  that,  at  all  events,  the  plaintiff  was  entitled  to  retain 
the  bill  of  lading  and  return  the  bill  of  exchange  unaccepted,  inasmuch 
as  it  was  drawn  for  a  price  beyond  the  limit  given  by  the  plaintiff,  and 
also  for  a  sum  in  excess  of  what  was  due  for  the  particular  cotton. 

Holker,  Q.  C.  (with  him,  G-ully),  for  the  defendants,  was  not  called 
upon. 

Kelly,  C.  B.  Tlie  case  has  been  very  ably  argued  by  the  counsel 
for  the  plaintiff,  and  if  any  doubt  could  have  been  raised  in  my  mind 
it  must  have  been  suggested  by  that  argument,  but  on  looking  at  the 
whole  case  I  have  no  doubt  in  the  matter.  The  real  questions  are 
rather  questions  of  fact  than  of  law ;  but  we  have  the  assistance  of 
many  decided  cases,  and  of  what  has  fallen  from  learned  judges,  to 
guide  us  as  to  the  conclusion  to  be  arrived  at,  and  as  to  the  inferences 
to  be  drawn  from  the  facts  disclosed.  The  circumstances  of  the  case 
are  somewhat  different  from  those  of  any  case  hitherto  before  the  courts. 
[The  Lord  Chief  Baron  went  through  the  facts.]  The  first  question 
is,  whether  the  plaintiff  had  a  right  to  refuse  acceptance  of  the  bill  of 
exchange  amd  yet  retain  the  bill  of  lading,  and  obtain  possession  of  the 
goods  from  the  defendants,  the  ship-owners.  In  other  words,  whether 
the  property  in  the  cotton  had  actually  vested  in  the  plaintiff,  who  was 
consignee,  so  as  to  entitle  him  to  keep  the  bill  of  lading  and  refuse 
accejjtrmce  of  the  draft,  subject  to  a  cross  action  by  the  consignors,  or 
whether  the  plaintiff  was  bound  in  law,  according  to  the  contract,  actual 
or  implied  by  law,  to  accept  the  draft  as  a  condition  to  his  being  enti- 
tled to  keep  the  bill  of  lading.  The  contract  between  the  parties  was 
not  ]-educed  to  writing ;  and  the  question,  therefore,  depends  entirely 
on  the  correspondence  set  out  in  the  case,  and  the  acts  shown  to  have 
been  done;  and  we  must  infer  what  were  the  respective  rights  and 

1  6  Ex.  543;  20  L.  J.  (Ex.)  893. 

2  8  East,  585.  3  17  c.  B.  (n.  s.)  84. 
4  Law  Eep.  3  C.  P.  190.                        5  4  East,  211. 

•>  The  learned  counsel  stated  that  case.  — Ed. 
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duties  of  the  parties  from  this  correspondence  and  these  acts.  The 
letter  from  Paton,  Nash,  &  Co.,  of  the  12th  of  November,  1867,  is  the 
first  letter  having  an  immediate  bearing  on  the  question.  This  letter, 
enclosing  an  invoice  (by  -which  it  was  stated  that  the  cotton  was  shipped 
on  account,  and  at  the  risk  of  the  plaintiff)  did  not  contain  a  bill  of 
lading,  although  we  find  in  the  letter  the  expression :  "  Enclosed  please 
find  invoice  and  bill  of  lading  of  200  bales  of  cotton,  per  Olinda." 
The  consignors  had,  however,  obtained  bills  of  lading  from  the  captain, 
making  the  cotton  deliverable  to  their  order  or  assigns,  and  they  in- 
dorsed the  bills  of  lading,  and  they  forwarded  them,  not  direct  to  the 
plaintiff,  but  sent  them  with  the  bill  of  exchange  in  a  letter  to  their 
own  agents  at  Liverpool ;  but  what  directions  this  letter  contained  we 
are  not  informed ;  we  only  know  that  the  consignors  did  transmit  the 
bill  of  lading  to  their  agents. 

Here,  then,  was  a  purchase  of  cotton  on  account  of  the  plaintiff,  and 
a  consignment  of  cotton  to  the  plaintiff,  with  invoices  made  out  in  his 
name,  and  further,  "  on  account  and  at  the  risk  "  of  the  consignee ;  no 
bills  of  lading  sent  to  him,  but  all  sent  to  the  agents  of  the  consignors, 
and  to  them  only.      What  are  we,  who  are  to  draw  inferences  of  fact, 
to  determine  is  the  effect  of  these  facts  ?    On  the  authority  of  Coxe  v. 
Harden,!  ^g  ^re  called  upon  by  the  plaintiff's  counsel  to  hold,  as  mat- 
ter of  law,  that,  by  the  mere  fact  of  the  shipment  being  on  account 
and  at  the  risk  of  the  consignee,  the  property  in  the  goods  so  shipped 
at  once  and  irrevocably  vested  in  the  consignee.    I  am  of  opinion 
that  it  did  not.     No  doubt,  in  the  case  of  Coxe  v.  Harden,  if  we  look 
at  a  single  sentence  in  the  judgment  of  Grose,  J.,  that  such  a  shipment 
vested  the  property  in  the  consignees  by  law,  subject  only  to  be  divested 
by  stoppage  in  transitu,  and  had  this  been  laid  down  as  an  abstract 
proposition  of  law  independent  of  the  particular  circumstances  of  the 
case,  it  would  be  entitled  to  weight,  and  would  be  for  the  respectful 
consideration  of  this  court.    But  the  facts  of  that  case  justified  the 
language     The  bill  of  lading  was  transmitted  direct  to  the  consignees, 
unuadorsed  it  is  true,  but  it  enabled  them  to  get  possession  of  the  goods, 
whether  rightly  or  wrongly  as  far  as  the  captain  was  concerned  is  im- 
material;  and  there  was  nothing  in  the  circumstances  of  the  case  to 
show  that  the  delivery  of  the  goods  was  subject  to  any  condition  what- 
ever, and  the  transaction  was  closed  except  only  the  payment  of  the 
money.    Therefore  the  judgment  in  that  case  cannot  be  taken  as  laying 
it  down  as  a  proposition  of  law,  that  upon  the  shipment  of  goods  on 
the  consignee's  account  and  risk,  the  property  necessarily  vests  m  hmi 
andUlea^es  the  question  open  to  be  decided  by  the  peculiar  facts  of 
each  cas7    In  the  present  case,  besides  the  fact  of  the  invoice  being 
rLoSt  and  risk  of  the  plaintiff,  there  is  one  fact  peculiar  to  it,  that 

1  4  Bast,  211,  218. 
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the  letter  from  Paton,  Nash,  &  Co.,  of  the  12th  of  November,  forward- 
ing the  invoice,  and  giving  the  account  to  the  plaintiff,  says  the  bill  of 
lading  is  also  enclosed,  whereas  they  transmitted  it  through  their  own 
agents,  accompanied  by  the  bill  of  exchange  for  the  price  of  the  goods. 
What  is  the  inference  to  be  drawn  ?  That  the  consignors  take  the  bill 
of  lading  deliverable  to  their  own  order,  and  transmit  the  bill  indorsed 
to  their  agents,  though  we  have  not  the  letter  to  the  agents  before  us, 
is  cogent  to  lead  us  to  surmise  that  the  agents  were  authorized,  if  not 
directed,  to  take  the  course  they  pursued,  and  which  it  was  their  duty 
to  take  if  they  had  no  directions,  viz.,  to  send  the  bill  for  acceptance, 
and  not  finally  part  with  the  bill  of  lading  until  they  had  the  accept- 
ance. And  the  inference  I  draw  from  the  facts  and  course  of  dealing, 
so  far  as  it  is  disclosed,  is  that  the  acceptance  of  the  bill  of  exchange 
was,  if  not  a  condition  precedent,  to  be  a  concurrent  act  with  the  de- 
livery of  the  bill  of  lading.  Stress  has  been  laid  upon  the  expression 
in  the  letter,  "  Enclosed  please  find  invoice  and  bill  of  lading ; "  and  it 
was  urged  that  the  bill  of  lading  was  omitted  by  mistake ;  and  it  was 
further  urged  that  in  a  former  transaction  the  omission  was  stated  to 
be  a  mistake.  But  I  do  not  draw  any  such  inference ;  the  letter  was 
written  by  a  clerk,^  and  1  should  rather  infer  that  when  it  came  to  for- 
warding the  letters  with  the  documents,  the  principals  withdrew  the 
bill  of  lading,  though  from  the  hurry  of  business  the  expression  in  the 
letter  was  left  as  it  was.  Moreover,  on  the  former  occasion  it  was 
the  agents,  and  not  the  principals,  who  said  the  sending  of  the  bill  of 
lading  under  cover  to  the  agents  was  a  mistake ;  and  what  the  con- 
signors did  on  the  former  occasion  is  precisely  what  they  did  in  the 
present  instance,  and  what  they  had  done  throughout  their  transactions 
with  the  plaintiff,  viz.,  to  forward  the  bill  of  lading  under  cover  to  their 
agents.  We  cannot,  therefore,  draw  any  inference  in  favor  of  the  plain- 
tiff fi'om  this  expression  in  the  letter  of  the  12th  of  November,  1867. 
On  the  contrary,  the  inference  is  strongly  the  other  way  when  we  advert 
to  the  letter  of  the  consignors'  agents  to  the  plaintiff  of  the  5th  of 
December,  and  the  letter  of  the  consignors  to  the  plaintiff  of  the  pre- 
vious October,  which  are  conclusive  to  show  that  the  intention  was 
(and  the  question  is  one  of  intention  only),  that  the  bills  of  lading  were 
to  be  handed  to  the  plaintiff  by  the  consignors'  agents,-  as  the  consign- 
ors tell  him  they  will  be,  on  the  plaintiff  accepting  the  draft  drawn  by 
the  consignors  upon  him,  —  that  the  handing  over  the  bill  of  lading 
and  the  accepting  the  draft  were  to  be  concurrent  acts.  Throughout 
the  transaction,  the  course  has  uniformly  been  for  the  consignors, 
though  shipping  the  goods  on  account  and  at  the  risk  of  the  consignee, 
to  transmit  the  bills  of  lading,  not  direct  to  the  plaintiff,  but  through 
their  own  agents  with  the  bill  of  exchange ;  with  the  obvious  purpose 

1  The  letters  of  Paton,  Nash,  &  Co.  were  all  signed  per  pro. 
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and  intention  to  prevent  the  passing  of  the  property  until  the  bills  of 
exchange  had  been  accepted. 

But  another  point  was  made  for  the  plaintiff;  it  was  insisted,  what- 
ever the  course  of  dealing  might  have  been,  that  the  plaintiff  had  drawn 
for  a  larger  sum  than  was  due  for  the  price  of  the  goods,  and  that  the 
price  exceeded  the  plaintiff's  limit;  and,  therefore,  that  he  was  not 
bound  to  accept  the  bill  of  exchange,  and  might  retain  the  bill  of  lad- 
ing. Possibly  he  was  not  bound  to  accept  the  bill,  though  I  do  not 
find  any  express  limitation  in  the  plaintiff's  letter  to  the  lower  price, 
and  the  consignors  seem  to  have  a  discretion  left  them  in  the  matter. 
But,  at  all  events,  he  had  no  right  to  repudiate  the  contract  in  part ;  if 
he  did  not  accept  the  bill,  he  could  have  no  right  to  the  goods.  On 
the  former  occasion,  it  may  be  observed,  although  he  made  objections 
to  the  price,  the  plaintiff  accepted  and  ultimately  paid  the  bills. 

For  the  above  reasons,  my  opinion  is  that  the  intention  evidenced  by 
the  letters  and  acts  of  the  parties  was,  that  the  bill  of  lading  was  only 
to  be  handed  over  by  the  agents  and  retained  by  the  plaintiff  on  his 
accepting  the  bill  of  exchange;  and,  consequently,  that  the  plaintiff 
had  no  right  to  the  cotton ;  and  that  the  judgment  pronounced  by  the 
Court  of  Queen's  Bench,  in  favor  of  the  defendants,  was  right,  and 
ought  to  be  afiirmed. 

Welles,  J.     I  am  of  the  same  opinion. 

CHAmsELL,  B.  I  only  wish  to  add  a  few  words.  It  is  quite  clear 
that  the  bill  of  lading  as  to  the  200  bales  per  Olinda  was  not  covered 
by  the  letter  of  the  12th  of  November;  it  is  equally  clear  that  the  bill 
of  lading  was  sent  to  the  consignors'  agents,  and  not  to  the  plaintiff,  the 
consignee ;  but  I  am  not  quite  satisfied,  that,  if  the  bill  of  lading  had 
been  covered  by  the  letter,  which  says,  "  We  have  therefore  drawn 
upon  you  a  draft  so  and  so,  in  favor  of  our  agents,  to  which  we  beg 
your  protection,"  the  plaintiff  would  have  been  entitled  to  keep  it  with- 
out accepting  the  draft ;  for  what  the  consignors  said  may  well  amount 
to  saying :  "  We  send  you  a  bill  of  exchange  for  the  price  of  the  cot- 
ton for  your  acceptance,  and  the  bill  of  lading,  which  you  may  keep  on 
condition  of  your  returning  the  draft  accepted."  The  plaintiff,  how- 
ever, clearly  repudiated  the  contract  as  far  as  he  could,  on  the  ground 
that  his  Umit  of  price  had  been  exceeded  ;  and  he  had,  therefore,  no 
right  to  the  goods;  but  if  the  bill  of  lading  had  been  covered  by  the 
letter,  I  doubt  whether  it  would  have  altered  the  case. 

Montague    Smith,  J.     I   am   also   of  opinion  that  the  judgment 

should  be  afiirmed.  i     ■         o 

Cleasbt,  B.  I  am  not  prepared  to  dissent  from  the  conclusion  ot 
the  rest  of  the  court,  although  I  entertained  considerable  doubt.  Look- 
ing at  the  question  as  one  of  intention,  I  think  when  goods  are  shipped 
for  and  on  account  and  at  the  risk  of  the  consignee,  pnma  faae  it 
must  be  the  intention  to  pass  the  property  to  the  consignee.     Still,  the 
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question  really  depends  on  what  disj)osition  the  consignors  intended  to 
make  of  the  bill  of  lading ;  if  they  had  sent  it  to  the  plaintiff,  I  cannot 
doubt  the  property  would  have  been  intended  to  pass  ;  they  did  not, 
however,  do  so,  but  forwarded  it  to  their  agents  in  a  letter ;  we  have 
not  that  letter  before  us ;  the  letter,  as  it  seems  to  me,  would  have  been 
evidence,  and  would  have  put  an  end  to  all  doubt.  Not  having  the 
letter,  I  must  consider  on  whom  the  burden  of  proof  lies  ;  and  as  the 
goods  are  shipped  for  and  at  the  risk  of  the  plaintiff,  and  the  consignors 
send  him  a  letter  not  inconsistent  with  his  having  the  property  in  the 
goods,  it  did  seem  to  me  that  this  would  shift  the  burden  of  proof  fi-om 
the  plaintiff,  and  make  it  incumbent  on  the  defendants  to  show  that  the 
intention  of  the  consignors  was  not  to  pass  the  property  to  the  plaintiff, 
by  showing  the  terms  of  the  letter  in  which  they  forwarded  the  bill  of 
lading  to  their  agents.  That  was  my  difficulty.  However,  there  are 
many  facts  in  the  case,  tending  to  the  conclusion  at  which  the  court 
has  arrived ;  and  I  am  not  prepared  to  express  a  formal  dissent  from 
the  judgment  in  favor  of  the  defendants.  Judgment  affirmed. 

From  the  foregoing  judgment  error  was  brought  to  the  House  of 
Lords. 

Sir  R.  Palmer,  Q.  C.,  and  Mr.  T.  H.  Jordan,  for  the  plaintiff  in  error. 
The  facts  here  show  that  the  plaintiff  was  entitled  to  this  cotton,  and 
the  law  is  in  accordance  with  the  facts.  The  sending  of  an  invoice 
and  a  bill  of  lading  to  a  consignee  vests  in  him  the  property  in  the 
goods,  subject  only  to  be  divested  by  the  consignor's  right  to  stop  the 
goods  in  transitu  in  case  of  the  consignee's  insolvency.  Walley  v. 
Montgomery.^  So  absolutely  was  the  property  there  considered  to  be 
vested  in  the  consignee  that,  the  consignor's  agent  having  under 
another  bill  of  lading  obtained  possession  of  the  cargo,  it  was  held 
that  an  action  of  trover  was  maintainable  against  him,  without  even  a 
tender  of  the  payment  of  the  freight  being  made  to  him  or  to  the  cap- 
tain. The  right  here  was  complete  not  only  by  the  shipping  on  board 
"  on  account  and  risk  "  of  the  plaintiff,  as  declared  both  by  the  letters 
and  the  invoices ;  but  also  by  the  transmission  to  the  plaintiff  of  the 
bill  of  lading  itself.  There  was  no  feeling  of  misgiving  as  to  payment, 
no  idea  of  any  necessity  to  stop  in  transitu  ;  for  the  hoiise  at  Pernam- 
buco  had  in  hand  ample  funds  belonging  to  the  plaintiff;  and  conse- 
quently when  the  invoices  were  sent  there  could  be  no  doubt  of  the 
intention  to  make  the  plaintiff  the  absolute  owner  of  the  cotton.  The 
acceptance  of  the  bill  of  exchange  was  not  a  condition  precedent  to 
the  plaintiff's  right  to  the  possession  of  the  cotton.  Coxe  v.  Harden'^ 
is  perhaps  a  still  stronger  authority  for  asserting  that,  on  the  shipment 
of  goods  on  account  and  at  the  risk  of  the  consignee,  the  title  to  the  goods 

13  East,  586.  2  4  East,  211. 
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vests  absolutely  in  him.     [Loed  Cairns.    There  the  consignee  was  in 
actual  possession  of  the  goods,  by  the  captain  having  delivered  them  to 
him.]  Lord  Ellenborough  there  said :  ^  "  The  goods  were  originally  pur- 
chased for  Oddy  &  Co.  by  their  order,  and  shipped  for  their  use  and  at 
their  risk ;  they  were  therefore  entitled  to  the  possession  of  them  as  soon 
as  they  arrived,  the  shippers  not  having  stopped  them  in  transitu.''''    And 
Mr.  Justice  Grose  said :  "  They  were  originally  ordered  to  be  shipped 
by  Oddy  &  Co.,  under  whom  the  defendants  claim ;  they  were  accord- 
ingly shipped  on  account  of  Oddy  &  Co.,  and  at  their  risk ;  that  vested 
the  property  in  them  by  law,  subject  only  to  the  shippers'  stopping  the 
goods  in  transitu."     The  lord  chief  baron  in  this  case,  quoting  that 
passage  and  acknowledging  its  weight  as  an  abstract  proposition  of 
law,  tried  to  get  rid  of  it  by  applying  it  subject  to  the  particular  cir- 
cumstances of  this  case.     But  the  circumstances  here  do  not  justify 
such  application.  The  possession  of  large  funds  on  the  credit  side  of  the 
plaintiff's  account  renders  it  impossible  to  believe  that  there  was  any 
notion  of  treating  him  as  a  customer  whose  solvency  was  doubted.^  .  .  . 
Brandt  v.  Bowlby  ^  was  rehed  on  in  the  court  below,  but  does  not  seem 
an  authority  here  ;  for  the  circumstances  there  were  very  pecuUar,  and 
the  person  in  whom  the  property  of  the  wheat  would  have  vested  had 
not  only  sent  to  cancel  his  order  before  the  shipment  was  made,  but 
had  afterwards  confirmed  that  cancellation ;  his  own  conduct,  as  Lord 
Tenterden's  judgment  shows,  precluded  him  from  setting  up  what 
would  otherwise  have  been  an  absolute  title.    Wait  v.  Baker*  does  not 
affect  the  present  case ;  for  not  only  was  the  bill  of  lading  made  out 
in  the  usual  form  to  the  shipper's  order,  but  the  vendee  at  one  time 
refused  to  receive  the  bill  of  lading,  asserting  that  the  cargo  was  infe- 
rior to  sample,  and  on  that  refusal  the  bill  of  lading  was  indorsed  to 
the  plaintiffs.     [Lobd  Caieks.     Do  not  the  circumstances  here  show 
that  the  vendors  reserved  their  control  over  the  property?]     They  do 
not;  they  contradict  that  idea.     The  letter  about  the  money  of  the 
plaintiff  in  the  hands  of  Paton  &  Co.,  the  forms  of  the  mvoices,  the 
notice  enclosed  "please  find  invoice  and  bill  of  lading,"  the  transmis- 
sion of  the  bill  of  lading  of  this  very  cotton  itself,  the  letter  of  George 
Paton  &  Co.  in  1865,  in  which  they  say  that  the  transmission  to  them, 
and  not  to  the  plaintiff,  of  the  bill  of  lading  was  a  mistake,  and  a  letter 
in  which  they  suggest  to  the  plaintiff  that  he  should  insure,  all  show 
an  intention  at  once  to  vest  in  the  plaintiff  the  title_  to  the  property 
and  that  it  had  vested  in  him.    In  Joyce  «.  Swann=  it  was  held  that 
there  may  be  a  complete  contract  so  as  to  pass  the  goods  from  the 

I  ihetei  cou.sel  here  cited  Gurney  ..  Behrend  3  El.  &  Bl.  622 ;  Wilmshurst 
„.  Bowker,  7  M.  &  Gr.  882 ;  and  Key  v.  Cotesworth  7  Exch.  595.  -  Ei,. 
3  2  B.  &  Ad.  932.  2  Exch.  1. 

6  17  C.  B.  (N.  s,)  84. 
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seller  to  the  buyer,  although  the  price  has  not  been  definitely  agreed  on 
between  them.  Where  from  all  the  facts  it  may  fairly  be  inferred  that 
it  was  the  intention  of  the  seller  to  pass  the  property  in  goods  shipped 
to  order,  the  mere  circumstance  of  the  bill  of  lading  being  taken  in 
the  name  of  the  seller,  and  remaining  unindorsed,  will  not  prevent  its 
passing.  Upon  this  principle  it  was  that  in  Browne  v.  Hare  ^  the  ven- 
dee was  treated  as  having  the  property  in  a  quantity  of  rape  oil  vested 
in  him,  and  was  held  liable  to  pay  for  it  after  it  had  been  wholly  lost 
at  sea. 

Mr.  Holker,  Q.  C,  and  Mr.  Chclly,  for  the  defendants  in  error,  were 
not  called  on. 

At  the  conclusion  of  the  argument  on  behalf  of  the  plaintiff  in  error 
their  lordships  delivered  judgment  as  follows:  — 

Lord  Chelmsfobd. 

My  lords,  your  lordships,  I  believe,  consider  it  unnecessary  to  hear 
any  argument  on  the  part  of  the  defendants.  The  question  for  you 
to  determine  is  whether  the  defendants,  the  owners  of  the  vessel 
Olinda,  were  bound  to  deliver  to  the  plaintiiF  200  bales  of  cot- 
ton which  were  shipped  by  Paton,  Nash,  &  Co.  from  Pemambuco, 
and  invoiced  "on  account  and  at  the  risk"  of  the  plaintiff,  and 
whether  they  are  liable  to  an  action  for  the  non-delivery.  The  ques- 
tion is  one  entirely  of  fact,  depending  upon  the  circumstances  stated 
in  the  special  case,  and  upon  inferences  which  the  courts  below  were 
at  liberty  to  draw  from  those  facts.  [His  lordship  stated  them,  and  he 
referred  particularly  to  the  letter  in  which  it  was  said  :  "  On  -reading 
over  your  order  again,  we  are  impressed  that  you  wish  us  to  draw  for 
the  amount  of  invoice,  and  not  to  deduct  net  proceeds  in  our  hands, 
and  we  therefore  shall  value  on  you  on  forwarding  bills  of  lading."] 

That  therefore  was  the  course  of  dealing  which  thenceforth  was  to 
take  place  between  the  parties  with  regard  to  consignments  made  by 
Paton,  ISTash,  &  Co.  on  the  orders  of  Mr.  Shepherd.  Accordingly, 
after  the  cotton  was  purchased  by  Paton,  Nash,  &  Co.,  j)arts  of  it  were 
sent  in  two  vessels  called  the  Capella  and  La  Plata,  and  the  other  part 
in  the  Olinda,  on  which  the  present  question  arises. 

Now,  when  the  cotton  was  shipped  on  board  the  Capella  and  the  La 
Plata,  bills  of  lading  were  sent  (and  this  is  a  most  important  circum- 
stance) not  to  Mr.  Shepherd,  but  to  the  agents  of  Paton,  Nash,  &  Co., 
Messrs.  George  Paton  &  Co.  of  Liverpool ;  and  the  letter  of  the  25th 
of  October  announcing  that,  says :  "  The  bills  lading  will  be  handed 
over  to  you  by  Messrs.  George  Paton  &  Co."  Accordingly  George 
Paton  &  Co.  sent  the  bills  of  lading  to  the  plaintiff,  and  also  enclosed 
the  bills  for  acceptance  in  a  letter  of  the  16th  of  November,  in  which 

1  3  H.  &  N.  484 ;  4  H.  &  N.  822. 
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they  say  :  "  We  beg  to  hand  you  herewith  bills  of  lading  for  339  bales 
cotton  per  Capella  and  208  bales  cotton  per  La  Plata,  received  this 
morning  from  our  Pernambuco  friends.  We  also  enclose  bills  on  your 
good  selves  for  £1616  8s.  8c?.,  and  £883  7s.  Id.,  to  which  please  do  the 
needful  and  return  to  us  in  course." 

Did  Mr.  Shepherd  the  plaintiff  then  believe  that  he  would  not  be 
entitled  to  receive  the  cotton  upon  these  bills  of  lading  so  sent  to  him, 
without  his  accepting  the  bills  of  exchange  ?  Why,  what  does  he  say 
in  his  letter  ?  He  says  :  "  Your  favor  of  the  16th  instant  is  to  hand, 
bringing  two  bills  for  acceptance,  which,  as  desired,  we  now  return  ac- 
cepted, but  with  the  reservation  as  to  the  mediums  and  seconds  not 
being  bought  according  to  our  instructions."  And  then  he  makes  an 
apology  for  not  having  sent  the  bills  of  exchange  immediately,  for  he 
says :  "  Your  letter  did  not  arrive  on  Saturday  till  after  offices  were 
closed,  say  1  P.  M." 

It  appears  to  me  that  this  is  very  important  indeed,  as  showing  the 
nature  of  the  transactions  between  the  parties,  to  consider  what  was 
done  with  regard  to  a  portion  of  this  order,  and  that  the  bills  of  lading 
were  sent  to  the  agents  of  Paton,  Nash,  &  Co.,  and  not  to  the  plaintiff, 
apparently  preserving  to  Paton,  Nash,  &  Co.  the  Jus  disponendi  over 
these  goods,  and  not  passing  the  actual  absolute  property  in  them  to 
the  plaintiff. 

Then  with  regard  to  the  200  bales  of  cotton  in  question,  the  course  of 
proceeding  appears  to  have  been  this  :  They  were  shipped  on  board  the 
defendants'  vessel,  the  Olinda;  and  a  letter  of  the  12th  of  ISTovember 
was  written,  on  which  stress  has  been  laid  with  regard  to  one  passage 
which  it  contains  :  "  Enclosed  please  find  invoice  and  bill  of  lading  of 
200  bales  cotton  shipped  per  Olinda."  Hence  it  is  said  that  there  was 
evidently  the  intention,  originally  at  all  events,  to  send  the  bill  of 
lading  to  the  plaintiff,  and  not  to  the  agents  of  Paton,  ISTash,  &  Co.  But 
I  confess  it  appears  to  me  that  the  former  dealings  with  regard  to  the 
other  parcels  of  cotton  sent  by  the  Capella  and  La  Plata,  transmitting 
the  bills  of  lading  upon  those  occasions  to  the  agents  of  Paton,  Nash, 
&  Co.,  and  not  to  the  plaintiff,  very  strongly  lead  me  to  the  conclusion 
that  it  was  a  mistake  to  say  that  they  intended  to  enclose  the  bill  of 
lading.  Probably  when  they  came  to  look  at  the  letter  they  said : 
"Oh  this  will  not  do  ;  we  don't  intend  to  send  the  bill  of  lading  to  the 
plaintiff;"  and  therefore  they  altered  the  destination  of  it  by  sending 
it  to  their  agents  instead  of  to  the  plaintiff.  ^    ^,,     . -p.         , 

Then  the  agents,  George  Paton  &  Co.,  write  on  the  5th  of  December 
to  the  plaintiff:  "Our  Pernambuco  letters  to  12th  ult.  are  just  to  hand 
and  we  beg  to  enclose  bill  of  lading  for  200  bales  cotton  shipped  by 
Messrs  Paton  Nash,  &  Co.,  per  Olinda,  S.  S.,  on  your  account.  We 
fanralfo  their  draft  on  your  good  selves  for  costs  of  the  cotton,  to 
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which  we  beg  your  protection."  Now  what  must  Mr.  Shepherd  have  _ 
understood,  having  reganl  to  previous  dealings  with  respect  to  the  other 
portions  of  tlie  cotton  ?  What  must  he  have  understood  by  this  letter 
of  George  Paton  &  Co.,  the  agents,  but  this,  that  he  was  not  to  deal 
with  the  bill  of  lading  unless  he  accepted  the  bill  of  exchange  which 
was  sent  at  the  same  time  V  I  think  there  can  be  no  doubt  whatever 
that  that  would  be  the  fair  and  proper  impression  made  by  this  letter 
on  his  mind,  having  regard  to  previous  transactions. 

In  answer  to  that  he  writes  to  them  :  "  On  reference  to  invoices  and 
bills  of  exchange  which  we  have  accepted,  we  find  that  they  have  been 
drawn  in  excess  of  jJrice  mentioned  in  order;  there  is  also  a  quality 
styled  'mediums  '  that  we  did  not  order  at  all.  These,  with  the  hostile 
position  you  have  taken  with  regard  to  the  208  bales  ex  La  Plata,  stand 
in  the  way  of  our  accepting  the  bill  of  exchange  now  enclosed.  We 
shall  place  the  200  bales  ex  Olinda  in  another  broker's  hands,  and  as 
soon  as  we  learn,  we  shall  inform  you  their  opinion  of  them." 
Well,  he  did  so.  He  sent  back  their  bill  of  exchange  unaccepted, 
and  then  placed  the  bill  of  lading  in  his  own  broker's  hands,  Messrs. 
Eason,  Barry,  &  Co. 

It  has  been  said  that  vipon  that  bill  of  lading,  if  the  plaintiff's  agent 
had  acted  promptly,  he  might  and  would  haxe  received  and  would  have 
been  entitled  to  receive  the  cotton  ex  the  Olinda.  What  would 
have  been  the  consequence  of  that  it  is  unnecessary  for  us  to  say. 
Under  these  circumstances,  if  it  is  clear  that  he  was  not  entitled  to  use 
the  bill  of  lading  without  accepting  the  bills  of  exchange,  it  is  possible 
that  an  action  of  trover  might  have  been  brought  against  him  had  he 
got  possession  of  the  cotton,  and  that  the  damages  would  have  been 
the  amount  of  the  bills  of  exchange  which  he  was  bound  to  accept. 
But  it  is  unnecessary  for  us  to  consider  that  question.  Before  any  use 
had  been  made  of  the  bill  of  lading,  George  Paton  &  Co.  interfered; 
they  produced  their  bill  of  lading  and  demanded  piossession  of  the 
goods  under  an  indcumity,  and  the  goods  were  given  up  to  them. 

The  question  then  is,  Avhether  under  these  circumstances  the  plain- 
tiff was  entitled  to  the  possession  of  the  goods.  The  question  with 
regard  to  the  property  may,  perhaps,  be  a  different  question  ;  but  the 
question  now  is,  whether  he  was  entitled  to  have  the  possession  of  the 
goods  on  the  production  of  the  bill  of  lading,  and  whether  the  defend- 
ants are  liable  to  an  action  of  troA'er  for  refusing  to  deliver  the  cot- 
ton to  him,  and  for  delivering  it  to  George  Paton  &  Co. 

Now  that  being,  as  I  have  already  said,  a  question  of  fact,  and  of 
inference  to  be  derived  from  the  circumstances  stated  in  the  special 
case,  we  have  had  the  opinion  of  two  courts,  —  I  should  say  the  unani- 
mous opinion,  notwithstanding  some  slight  doubt  intimated  by  Baron 
Cleasby,  —  of  nine  judges  on  the  subject,  that  the  plaintiff  under  the 
circumstances  was  not  entitled  to  the  possession  of  the  cotton. 
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But  it  is  sai(5  on  the  part  of  the  plaintiflf,  that  the  inference  of  fact  is 
only  to  be  drawn  with  reference  to  decisions  which  have  been  made 
with  regard  to  documents  which  pass  the  property  in  goods ;  and  we 
have  been  referred  to  cases  to  show  that  where  goods  are  shipped  on 
account  of  and  at  the  risk  of  a  consignee,  the  absolute  property  in  the 
goods  vests  in  him,  subject  only  to  a  right  on  the  part  of  the  consignor 
to  stop  in  transitu.  Some  strong  cases  have  been  cited  on  that  sub- 
ject, and  particvilarly  two  before  Lord  Ellenborough  (Walley  v.  Mont- 
gomery '■  and  Coxe  v.  Harden  ^).  In  the  case  of  Ooxe  v.  Harden,  the 
consignee  had  obtained  possession  of  the  goods,  which  Ellenborough 
said  removed  the  difficulty  which  stood  in  the  way  of  the  consignees, 
namely,  the  cu'cumstance  of  the  captain  having  signed  the  bills  of  lad- 
ing in  such  terms  as  did  not  entitle  them  to  call  upon  him  for  a  delivery 
under  their  bill  of  lading,  which  was  vinindorsed ;  showing  therefore 
that  upon  a  shipment  with  an  invoice  on  account  and  at  the  request  of 
the  consignee,  the  consignor  may  impose  conditions  on  the  delivery  of 
the  possession. 

Now  that  this  is  always  a  question  of  intention  appears  to  me  to  be 
decided  by  the  case  of  Moakes  v.  Nicolson.^  .  .  .^ 

My  lords,  in  a  book  to  which  my  noble  and  learned  friend  near  me 
(Lord  Cairns)  has  referred  me,  and  which  appears  to  be  very  ably 
written,  on  the  sale  of  personal  property,^  the  authorities  on  the  sub- 
ject of  reservation  oi  the.  jus  disponendi  are  all  collected,  and  the  whole 
matter  is  summed  up  clearly  and  distinctly  in  the  following  passage : 
"  The  following  seem  to  be  the  principles  established  by  the  foregoing 
authorities :  first,  where  goods  are  delivered  by  the  vendor  in  pursuance 
of  an  order  to  a  common  carrier  for  delivery  to  the  buyer,  the  delivery 
to  the  carrier  passes  the  property,  he  being  the  agent  of  the  vendee  to 
receive  it,  and  the  delivery  to  him  being  equivalent  to  a  delivery  to  the 
vendee ;  secondly,  where  goods  are  delivered  on  board  of  a  vessel  to  be 
carried,'  and  a  bill  of  lading  is  taken,  the  delivery  by  the  vendor  is  not 
a  delivery  to  the  buyer,  but  to  the  captain  as  bailee  for  delivery  to  the 
person  indicated  by  the  bill  of  lading  as  the  one  for  whom  they  are  to 
be  carried  This  principle  runs  through  all  the  cases,  and  is  clearly 
enunciated  by  Parke,  B.,  and  by  Byles,  J.,"  in  two  cases  to  which  refer- 
ence is  there  made.^ 

Under  these  circumstances  I  apprehend  your  lordships  can  entertain 
no  doubt  whatever  that  the  judges  of  the  Court  of  Queen's  Bench  and 
the  judges  of  the  Court  of  Exchequer  Chamber  came  to  a  right  conclu- 

13  East,  585.  =  4  East,  211,  217.  M9  C.  R  (..  s.)  290. 

*  His  lordshit)  stated  that  case.  — Ed.  ^    „  ■,     ■,   ■■       a 

^  Benjamtv'  Treatise  on  the  Law  of  Sale  of  Personal  Property,"  book  u.  c.  6, 

'■  ?  Wait  ..  Baker,  2  Ex.  1 ;  Moakes  ..  Nicolson,  19  C.  B.  {k.  s.)  290 ;  34  L.  J.  (C. 
P.)  273. 


1016  SHEPHERD   V.    HARRISON.  [CHAP.  II. 

sion  upon  the  facts  which  were  before  them,  and  that  the  plaintiff  was 
not  entitled  to  recover  in  this  action  against  the  defendants  for  the 
non-delivery  to  him  of  the  cotton  in  question.  I  therefore  advise  your 
lordships  that  the  judgment  of  the  court  below  should  be  affirmed. 

LoED  Westbuet. 

Out  of  respect  for  the  elaborate  argument  that  we  have  heard  I  shall 
say  a  very  few  words,  though  they  are  probably  unnecessary.  I  take 
the  law  to  be  perfectly  clear,  and  I  think  the  inferences  that  ought  to 
be  derived  from  the  facts  in  this  case  are  also  clear.  The  house  at  Per- 
nambuco  accepted  a  commission  and  agency  to  buy  cotton  on  behalf  of 
Shepherd  &  Co.,  the  present  appellants.  They  did  so,  and  they  paid 
for  that  cotton  out  of  their  own  money.  It  was  expressly  agreed  that 
funds  which  they  happened  to  be  in  possession  of,  belonging  to  Shep- 
herd &  Co.,  should  be  altogether  separated  from  the  transaction,  and 
should  not  be  resorted  to  for  the  purposes  of  the  cotton  purchase. 
They  shij)ped  the  cotton  on  board  the  Olinda,  —  I  am  speaking  of  the 
200  bales ;  and  when  they  delivered  the  cotton  to  the  captain  of  the 
Olinda,  they  took  from  him  the  ordinary  bill  of  lading  to  their  own 
order. 

Now  what  was  the  effect  of  that  transaction  in  law  and  according  to 
mercantile  usage  ?  The  effect  was  this,  that  they  controlled  the  pos- 
session of  the  captain,  and  made  the  captain  accountable  to  deliver  the 
cotton  to  the  holder  of  the  bill  of  lading.  The  bill  of  lading  was  the 
symbol  of  proi^erty,  and  by  taking  the  biU  of  lading  they  kept  to  them- 
selves the  right  of  dealing  with  the  property  shipped  on  board  the 
vessel.  They  also  kept  to  themselves  the  right  of  demanding  posses- 
sion from  the  captain.  They  had  therefore  all  the  incidents  of  property 
vested  in  themselves.  Now  that  was  by  no  means  inconsistent  with 
the  special  terms  of  the  shipment,  namely,  that  the  cotton  was  shipped 
on  account  of  and  at  the  risk  of  the  buyers.  That  is  perfectly  consist- 
ent with  the  property  as  evidenced  by  the  bill  of  lading  remaining  in 
the  possession  of  the  vendors  of  the  cotton  in  question. 

Then,  if  that  be  so,  it  is  incumbent  on  the  buyer  to  adduce  circum- 
stances to  control  the  legal  effect  of  that  transaction,  and  to  show  that 
the  evidence  of  ownership  and  of  the  right  to  deal  with  the  property 
consequent  on  the  authority  of  the  bill  of  lading  are  controlled  by 
other  facts,  and  that  it  was  not  intended  to  retain  the  right  of  posses- 
sion and  the  interest  in  the  property  shipped,  and  the  right  of  disposing 
of  it  in  the  holder  of  the  bill  of  lading.  Undoubtedly  the  obligation  to 
show  this  lies  upon  the  individual  who  contradicts  what  would  other- 
wise be  the  ordinary  legal  conclusion  from  that  transaction. 

Well,  then,  what  are  the  circumstances  which  are  relied  on  for  that 
purpose  ?  First  of  all  our  attention  is  directed  to  the  letter  of  the  12th 
of  November,  in  which  it  .appears  that  by  an  accidental  slip  of  the 
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pen,  —  not  corrected,  I  admit,  —  tte  bill  of  lading  is  spoken  of  as  ac- 
companying the  invoice  which  the  letter  covers.  Certainly  that  was 
not  the  course  of  dealing  between  the  parties;  for  in  no  case  had  the 
bill  of  lading  been  sent  by  the  vendors  of  the  cotton  to  Shepherd,  the 
buyer ;  but  on  all  former  occasions  the  bills  of  lading  had  been  sent  to 
the  agent  of  the  vendor.  Messrs.  Shepherd  had  therefore  no  right 
whatever  to  infer  from  past  experience,  that  it  was  the  intention  of  the 
parties  to  send  them  the  bill  of  lading,  which  in  reality  the  letter  did 
not  cover,  or  that  they  were  bound  by  having  used  that  expression  to 
send  to  them  the  bill  of  lading.  It  was  a  mere  accidental  mistake, 
which  ought  not  to  affect  at  all  the  legal  conclusion  to  be  derived  from 
the  transaction. 

Then  we  come  to  another  inquiry  which  is  most  important,  which  is 
this :  With  what  intent  and  what  reasonable  expectation,  and  for  what 
purpose,  were  the  bill  of  lading  and  the  bill  of  exchange  sent  to, the 
present  plaintiff  by  the  Liverpool  house,  Paton  &  Co.,  who  were  the 
agents  of  the  house  in  Pernambuco  ?  Now  I  think  no  man,  certainly  no 
lawyer,  would  consider  that  the  letter  was  written  with  any  other  con- 
viction in  the  mind  of  the  writer  than  this,  that  it  would  not  be  con- 
sistent with  courtesy  towards  a  house  like  that  of  Shepherd  &  Co.,  to 
say :  "  Remember,  you  are  not  to  possess  yourselves  of  the  bill  of  lad- 
ing until  you  have  accepted  the  bill  of  exchange."  That  is  not  said  in 
terms,  but  it  is  indicated  by  the  transaction.  And  I  have  no  doubt 
that  there  is  not  an  honorable  man  of  business  in  Liverpool  that  would 
have  hesitated  even  for  a  moment  to  derive  that  conclusion  from  the 
language  of  the  letter,  and  that  if  he  did  not  choose  to  accept  the  bill 
of  exchange  he  would  have  sent  back  both  the  bill  of  lading  and  the 
bill  of  exchange.  The  facts  are  plain,  and  I  cannot  but  hold  that  that 
was  the  inference  which  the  Liverpool  house  intended  should  be  drawn 
from  their  sending  the  two  documents  together;  namely,  to  intimate 
their  expectation  that  the  one  would  not  be  retained,  namely,  the  bill 
of  lading,  unless  the  bill  of  exchange  should  be  accepted.  Unfortu- 
nately, it  appears  from  another  letter  that  there  has  been  some  slight 
misunderstanding  or  ill-will  between  the  parties,  and  accordingly  the 
course  is  adopted  of  sending  back  the  bill  of  exchange  unaccepted,  and 
retaining  the  bill  of  lading.  I  think  the  retention  of  the  bill  of  ladmg 
(without  intending  to  convey  the  shghtest  imputation  on  the  character 
of  other  parties)  was  contrary  to  what  you  may  call  the  truth  and 
honor  of  the  case.  I  think  the  truth  of  the  case  was  this,  that  the  two 
documents  were  originally  intended  to  be  dependent  the  one  on  the 
other,  and  that  they  were  sent  together  under  the  conviction  and  in 
the  confidence  that  the  bill  of  exchange  would  be  accepted  and  returned 
to  the  sender  in  consideration  of  the  bill  of  lading.  That,  however,  was 
not  done,  and  therefore  I  take  it  that  the  bill  of  lading  acquired  in  that 
manner  gave  no  right  of  property  to  the  present  appellant,  and  that 
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the  judgment  of  the  court  below  was  therefore  correct,  and  ought  to 
be  affirmed. 

LOED    C0L0M"SAT. 

My  lords,  it  appears  to  me  on  consideration  of  the  case  stated  and 
the  authorities  we  have  heard  that  the  question  comes  in  the  present 
case  to  this  :  Quo  animo  were  the  bill  of  lading  and  the  bill  of  exchange 
sent  by  the  Pernambuco  house  to  their  agents  in  Liverpool,  and  by 
them  sent  to  Shepherd  ?  I  think,  looking  to  the  circumstances  in  which 
the  parties  were  jslaced,  looking  to  the  manner  in  which  the  previous 
bills  of  lading  and  bills  of  exchange  in  regard  to  the  other  parcels  of 
cotton  were  dealt  with,  the  plain  meaning  and  intention  of  the  parties 
was  this,  that  the  bill  of  lading  should  be  retained  only  if  the  bill  of 
exchange  were  accepted;  and  therefore  it  was  incumbent  on  the  plain- 
tiff here,  if  he  meant  to  refuse  the  acceptance  of  the  bill  of  exchange, 
to  return  also  the  bill  of  lading.  That  being  so,  I  am  clearly  of  opinion 
that  the  judgment  of  the  court  below  was  correct. 

Lord  Caiens. 

My  lords,  this  is  an  action  founded  on  a  right  of  property,  and  in 
order  to  succeed  the  plaintiff  in  the  action  must  show  that  at  some 
period  or  another  the  property  in  this  cotton  passed  to  him.  Now  the 
first  question  necessary  to  ask  in  this  case  is,  When  did  the  property 
pass  to  the  jjlaintiff?  It  must  have  been  either  at  Pernambuco  by 
what  was  done  there,  or  at  Liverpool  by  what  was  done  there.  Did  it 
pass  to  the  plaintiff  by  what  was  done  at  Pernambuco  ?  There  was  an 
order  given  to  the  house  at  Pernambuco  to  buy  and  ship  cotton.  Two 
portions  of  the  cotton  were  shipped  in  the  Capella  and  the  La  Plata, 
and  a  third  portion  in  the  Olinda.  In  the  invoice  the  goods  are 
described  as  being  shipped  on  account  and  at  the  risk  of  the  plaintiff. 
But  along  with  the  invoice  a  bill  of  lading  was  taken  fi-om  the  captain 
making  the  cotton  deliverable  not  to  the  plaintiff,  but  to  the  shipper  on 
board.  It  is  perfectly  well  settled  that  in  that  state  of  things  the  entry 
upon  the  invoice  stating  the  goods  to  be  shipped  on  account  and  at  the 
risk  of  the  consignee  is  not  conclusive,  but  may  be  overruled  by  the 
circumstance  of  the  jus  dis]yo7iendi  being  reserved  by  the  shipper 
through  the  medium  of  the  bill  of  lading. 

In  this  particular  case,  if  I  am  to  judge  by  what  is  done  at  Pernam- 
buco, I  own  I  have  not  the  slightest  doubt.  I  see  that  upon  the  two 
previous  occasions  when  the  cotton  was  shipped  by  the  Capella  and 
the  La  Plata,  the  bills  of  lading  were  taken  in  the  same  form  as  in  the 
present  case,  and  those  bills  of  lading  were  immediately  transmitted  to 
Liverpool  along  with  the  bills  of  exchange  which  were  to  be  accepted 
against  the  cotton ;  ;ind  the  present  plaintiff,  at  the  same  time  that  he 
Avas  advised  of  the  shipment,  was  also  informed  that  the  bills  of  lading 
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and  the  bills  of  exchange  had  been  transmitted  together  to  the  agent  of 
the  shipper  in  Liverpool.  I  do  not  believe  there  is  a  merchant  in  Eng- 
land that  would  have  had  any  doubt  that  the  meaning  of  that  was, 
You  shall  have  the  bill  of  lading  when  you  accept  the  bill  of  exchange. 
In  the  present  case  the  only  difference  was,  that  in  the  letter  advising 
the  shipments  there  was  a  statement  in  the  first  instance  that  the  bill 
of  lading  of  the  cotton  shipped  in  the  Olinda  was  sent  directly  to  the 
person  to  whom  the  letter  was  written,  namely,  the  plaintiff.  That 
has  been  very  much  relied  on  in  the  argument  on  behalf  of  the  plain- 
tiff; but  it  appears  to  me  to  make  not  for  but  against  the  plaintiff, 
because  in  point  of  fact  tlie  bill  of  lading  was  not  enclosed  in  the  letter ; 
and  I  cannot  account  for  the  fact  that  it  was  not  enclosed  except  on 
this  theory,  that  when  the  letter  came  to  be  closed  those  who  were 
closing  it  took  notice  that  if  the  bill  of  lading  was  enclosed  they  would 
lose  control  over  the  property,  and  that  therefore  they  must  not  do 
that  which  in  the  first  instance,  either  carelessly  or  forgetfully,  they  had 
.stated  they  would  do,  but  that  they  must  send  the  bill  of  lading  to 
their  agent  in  Liverpool,  as  they  had  done  with  the  former  bills  of  lad- 
ing. Because  if  that  had  not  been  the  case  the  mode  of  remedying  the 
omission  to  enclose  the  bill  of  lading  would  have  been  to  write  another 
letter,  stating  that  they  had  forgotten  to  enclose  the  bill  of  lading  as 
they  said  they  would  do,  and  that  they  now  enclosed  it.  Therefore, 
looking  at  what  was  done  at  Pernambuco,  it  appears  to  me  that  the 
shippers  of  the  cotton  remained  masters  of  the  property,  and  that  there 
was  no  change  of  property  whatever  made  by  what  was  done  there. 

Then  was  there  any  change  of  property  made  by  what  was  done  in 
Liverpool?  Before  answering  that  question  we  must  remember  that 
the  position  of  things  is  this,  that  when  the  cotton  arrived  at  Liver- 
pool the  property  continued  in  the  shippers  by  virtue  of  what  was  done 
in  Pernambuco.  Was  that  state  of  things  changed  by  what  was  done 
in  Liverpool  I'  It  is  important  to  remember  the  position  of  a  mercan- 
tile house  receiving  a  bill  of  lading  and  a  bill  of  exchange  drawn 
against  the  cargo  for  the  purpose  of  obtaining  the  acceptance  of  the 
bill  of  exchange  by  the  party  upon  whom  it  is  drawn.  I  hold  it  to  be 
perfectly  clear  that,  when  a  cargo  comes  in  this  way  protected  by  a 
bill  of  lading  and  a  bill  of  exchange,  it  is  the  duty  of  those  to  whom 
the  bill  of  lading  and  the  bill  of  exchange  are  transmitted  m  a  letter 
either  "  to  (approbate)  or  to  reprobate  "  entirely  and  completely  then 
and  there  If  they  accept  the  cargo  and  the  bill  of  lading  and  accept 
the  bill  of  exchange  drawn  against  the  cargo,  the  o^ect  of  those  who 
shipped  the  goods  is  obtained.  They  have  got  the  bill  of  exchange  in 
return  for  the  cargo ;  they  discount  or  use  it  as  they  think  proper ;  and 
they  are  V  rtu,ll/p;id  for  the  goods.  But  if,  on  the  other  hand,  the 
persons  to  whom'ihe  bill  of  lading  is  sent  do  not  refuse  ,.  mo  the  con- 
ffgnment  of  the  goods,  but  keep  the  bill  of  lading,  yet  do  not  accept  the 
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bill  of  exchange,  then  the  agents  of  the  foreign  shippers  have  neither 
the  goods  nor  the  money  to  deal  with.  If  they  had  repudiated  the 
transaction  in  toto,  the  agents  of  the  shippers  might  have  dealt  with 
some  other  house  and  raised  money  on  the  goods.  I  therefore  think 
that  when  one  merchant  in  this  country  sends  to  another  under  circum- 
stances like  the  present  a  hill  of  lading  and  a  hill  of  exchange,  it  is 
not  at  all  necessary  for  him  to  say  in  words :  We  require  you  to  take 
notice  that  our  object  in  enclosing  these  bills  of  lading  and  bills  of 
exchange  is  that  before  you  use  the  bills  of  lading  you  shall  accept  the 
hills  of  exchange.  Merchants  know  perfectly  well  what  they  mean 
when  they  express  themselves  not  in  the  language  of  lawyers,  but  in  the 
language  of  courteous  mercantile  communication ;  and  I  do  not  think 
that  any  merchant  in  England  receiving  a  bill  of  lading  and  a  bill  of 
exchange  under  these  circumstances,  when  he  came  to  reflect  on  the 
matter,  would  feel  any  doubt  that  he  could  not  retain  the  one  without 
accepting  the  other.  If  there  was  any  point  in  controversy  not  going 
to  the  repudiation  of  the  shipment,  the  course  to  be  taken  is  perfectly 
well  known ;  and  it  is  a  course  which  was  taken  by  these  plaintiffs 
upon  a  former  occasion,  namely,  to  say :  We  accept  the  bill  of  lading, 
and  we  are  willing  to  accept  the  bill  of  exchange ;  but  we  tell  you 
that  in  accepting  the  bill  of  exchange  we  assert  our  right  to  quarrel 
with  some  particular  figure  in  the  account  which  has  led  to  the  making 
of  this  bill  of  exchange.  I  say  this  without  desiring  to  suggest  that  in 
this  particular  case,  in  the  course  taken  by  the  plaintiif,  he  was  actu- 
ated by  any  motive  which  ought  to  bring  discredit  upon  him.  I  believe 
that  he  conceived  that  he  was  right  in  the  course  he  took ;  but  in  my 
opinion  he  was  not.  I  think  the  conclusion  come  to  in  the  courts 
below  was  perfectly  right.  I  believe  that  what  Avas  done  in  Pernambuco 
did  not  vest  the  property  in  the  plaintifl",  and  that  what  took  place  in 
Liverpool  did  not  vest  the  property  in  him,  but  that  the  property  re- 
mained in  the  shijipers ;  and  the  action  therefore  in  my  opinion  ought 
to  fail.  Judijinvnt  of  the  Court  of  JSxchequer  Chamber  affirmed} 

1  See  Merchants'  National  Bank  of  Cincinnati  v.  Bangs,  102  Mass.  291.— Ed. 
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ACCEPTANCE   AND   ACTUAL   RECEIPT. 

1.  Whatever  will  show  a  transfer  of  title  and  possession  from  seller  to  buyer  at  com- 

mon law,  will  in  general  establish  an  acceptance  and  actual  receipt  under  the 
Statute  of  Frauds. 

2.  Acceptance  is  as  distinct  from  actual  receipt  as  title  is  from  possession.    If  the 

buyer  has  accepted  the  goods,  it  generally  follows  that  he  has,  at  common  law, 
acquired  the  title  to  them ;  but  whether  he  has  also  acquired  possession  of  them, 
is  another  question.  So  if  he  has  actually  received  them,  it  necessarily  follows 
that  he  has  acquired  the  possession ;  but  he  may  or  may  not  have  acquired  the 
title.    Page  95,  n.  (2). 

3.  As  the  statute  only  requires  an  acceptanee  and  actual  receipt  of  part  of  the  goods 

sold,  it  is  immaterial  how  small  such  part  is. .  Hence,  if  the  buyer  has  received 
and  retained  a  sample  of  the  goods,  the  statute  will  be  satisfied  if  the  sample  was 
actually  a  part  of  the  goods  sold ;  and  not  otherwise.  Hinde  v.  Wliitehouse, 
102,  109;  Khnitz  v.  Surry,  345;  Talver  v.  West,  116;  Gardner  v.  Grout,  237. 
In  Morton  v.  Tibbett,  195,  it  seems-  that  the  statute  was  satisfied  by  an  accept- 
ance and  actual  receipt  of  the  sample.     See  §  12. 

4.  The  statute  may  be  satisfied  by  an  acceptance  and  actual  receipt  of  part,  though 

the  contract  remain  executory  as  to  the  remainder  of  the  goods.  Thompson  v. 
Maceroni,  131  (see  p.  149,  per  Parke,  B.) ;  Rohde  o.  Thwaites,  138.  And  this 
rule  applies,  though  the  remainder  of  the  goods  are  not  yet  in  existence,  but 
are  to  be  manufactured  to  order.     Scott  v.  Eastern  Counties  Railway  Co.,  164. 

Acceptance. 

5.  Acceptance,  under  the  Statute  of  Frauds,  is  in  general  equivalent  to  the  identi- 

fication of  the  goods  sold  or  agreed  to  be  sold. 

6.  Hence,  if  the  contract  be  for  specified  goods,  the  acceptance  takes  place  at  the  time 

of  the  bargain,  and  the  same  evidence  which  proves  the  bargain  will  also  prove 
an  acceptance.  Cusack  v.  Robinson,  266.  Upon  this  principle,  it  seems  there 
was  an  acceptance  in  the  following  cases  :  Chaplin  u.  Rogers,  97 ;  Anderson  v. 
Scott,  101 ;  Blenkinsop  v.  Clayton,  117  ;  Tempest  v.  Fitzgerald,  121 ;  Carter  v. 
Toussaint,  126 ;  Phillips  v.  BistoUi,  134 ;  Proctor  v.  Jones,  136 ;  Baines  v.  Jevons, 
144;  Dodsley  v.  "Varley,  155;  Beaumont  v.  Brengeri,  185;  Holmes  v.  Hoskins, 
215;  Shindler  v.  Houston,  290.  In  Saunders  v.  Topp,  190,  it  was  doubted 
whether  "acceptance"  could  precede  "actual  receipt;"  but  that  doubt  was 
removed  by  Cusack  v.  Robinson,  266. 

7.  But  if  the  contract  be  for  goods  of  a  specified  kind  and  quality,  or  to  be  made  to 

order,  or  conformable  to  a  sample,  there  can  be  no  acceptance  until  the  seller 
has  indicated  to  the  buyer  what  particular  goods  he  proposes  to  deliver  in  per- 
formance of  the  contract;  and  the  buyer  is  then  entitled  to  a  reasonable  oppor- 
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tunity  to  examine  the  goods  before  deciding  whether  or  not  he  will  accept  them. 
Wright  V.  I'ercival,  153 ;  Bill  v.  Bament,  161 ;  Hunt  v.  Hecht,  208 ;  Nicholson  v. 
Bower,  248 ;  Simraonds  v.  Humble,  272.  If  the  goods  are  to  be  made  to 
order,  very  decisive  acts  will  be  required  to  prove  an  acceptance  before  they  are 
finished  and  ready  for  delivery.     Maberley  v.  Sheppard,  142. 

8.  After  the  goods  have  been  received  by  the  buyer,  his  acceptance  of  them  may  be 

proved  by  various  circumstances,  e.g.^  that  he  has  retained  and  used  them,  or 
neglected  to  return  them  or  to  give  notice  of  their  rejection  within  a  reasonable 
time.  Coleman  v.  Gibson,  141 ;  Bushel  v.  Wheeler,  168 ;  Farina  v.  Home,  180. 
And  fptdire  if,  upon  this  principle,  an  acceptance  was  not  established  in  NichoUe 
V.  Plume,  131,  and  Norman  v.  Phillips,  171.  On  the  same  principle,  the  verdict 
seems  to  have  been  right  in  Hart  v.  Sattley,  113;  for  the  buyer  having 
"received"  the  goods  by  the  hands  of  the  carrier,  the  burden  was  upon  him 
to  show  that  he  had  not  accepted  them.     But  compare  cases  cited  in  §  13. 

9.  But  the  mere  fact  that  the  buyer  has  done  more  to  the  goods  than  was  necessary 

to  ascertain  their  quality,  will  not  necessarily  amount  to  an  acceptance  (Curtis 
0.  Pugh,  183 ;  per  Alderson,  B.,  147, 148) ;  nor  the  fact  of  his  having  done  some- 
thing to  the  goods  for  some  other  purpose  than  that  of  ascertaining  their  quality, 
especially  if  it  was  an  act  necessary  to  be  done  for  the  preservation  of  the  goods. 
Parker  v.  Wallis,  218. 
10..  The  buyer  may  waive  his  right  to  examine  the  quality  of  the  goods  by  not  doing 
it  at  the  time  when  he  ought  to  do  it,  if  at  all ;  and  he  will  then  be  held  to  have 
accepted  them.     Currie  v.  Anderson,  252;  Castle  v.  Sworder,  257. 

11.  It  seems  also  that  a  buyer  may  accept  goods  upon  condition  that  they  turn  out, 

upon  e.xamination,  to  be  in  conformity  with  the  contract ;  and  that  such  condi- 
tional acceptance  will  satisfy  the  statute.  And  of  course  it  may  be  implied  as 
well  as  express.     See  p.  278,  per  Cockburn,  C.J. 

12.  Hence,  where  A.  bought  fifty  quarters  of  wheat  by  sample,  and  on  the  following 

day  sold  it  by  the  same  sample,  without  having  examined  or  seen  the  bulk,  it 
was  held  that  such  re-sale  constituted  an  acceptance  within  the  statute,  though 
it  was  admitted  that  A.  might  still  reject  the  wheat  if  it  did  not  correspond 
with  the  sample.  Morton  v.  Tibbett,  195.  See  211,  per  Martin,  B. ;  256,  per 
Crompton,  J.  (But  quwre  if  the  statute  was  not  satisfied  in  this  case  by  the 
acceptance  and  actual  receipt  of  the  sample.     Compare  §  3.) 

13.  And  if  the  question  were  an  open  one,  it  seems  that  the  same  principle  should 

be  applied  where  the  buyer  has  authorized  the  seller  to  appropriate  to  the 
contract  such  goods  as  he  shall  see  fit,  provided  they  accord  with  the  terms 
of  the  contract ;  and  the  seller  has  made  an  appropriation  accordingly.  The 
seller  in  such  case  is  the  buyer's  agent  to  appropriate,  subject  to  a  cer- 
tain condition  (§§  40,  41),  and  why  should  he  not  be  treated  as  his  agent  to 
accept,  subject  to  the  same  condition  ?  But  the  authorities  seem  to  have  set- 
tled conclusively  that  there  is  no  acceptance  under  such  circumstances,  though 
it  sliould  appear  that  the  appropriation  was  in  entire  conformity  with  the  terms 
of  the  contract,  and  hence  that  the  title  would  have  passed  at  common  law. 
Kent  t'.  Huskinson,  99;  Hart  v.  Sattley,  113;  Howe  v.  Palmer,  118;  Hanson 
V.  Armitage,'!25 ;  Acebal  v.  Levy,  399,  404 ;  Meredith  v.  Meigh,  203 ;  Hart  v. 
Bush,  239 ;  Coombs  v.  Bristol  and  Exeter  Railway  Co.,  242 ;  Rodgers  v.  Phil- 
lips, 316. 

^Actual  Receipt. 

14.  "Actual  receipt"  implies  such  a  transfer  of  possession  from  the  seller  to  the 

buyer  that  the  former  can  no  longer  retain  a  lien  for  the  purchase-money. 
Page  63,  per  Parke,  J. 
16.  The  ordinary  mode  of  effeoting  such  a  transfer  of  possession  is  by  the  actual 
removal  of  the  goods  themselves ;  for  want  of  which  there  was  no  actual  receipt 
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in  the  following  cases  :  Anderson  v.  Scott,  101 ;  Hodgson  v.  Le  Bret,  110 ;  Howe 
V.  Palmer,  118;  Tempest  „.  Titzgerald,  121;  Proctor  v.  Jones,  136;  Maberley 
...  Sheppard,  142;  Smith  v.  Surman,  54,  59,  63.  In  Chaplin  v.  Rogers,  97,  it 
seems  that  the  removal  of  a  part  of  the  hay  by  the  sub-vendee  was  imputable 
to  the  first  vendor,  and  thus  the  statute  was  satisfied.  But  the  removal  of  the 
goods  is  not  alone  sufficient  to  change  the  possession  of  them;  it  must  be  done 
with  the  intention  of  transferring  the  possession  absolutely  to  the  buyer  as 
owner.  Phillips  v.  BistolU,  184;  Dodsley  v.  Varley,  155.  This  last  case  and 
Wright  V.  Percival,  153,  so  far  as  they  hold  that  there  may  be  an  actual 
receipt  without  the  vendor's  losing  his  Hen  for  the  price,  must  be  regarded  as 
overruled. 

16.  But  there  are  cases  in  which  the  possession  of  goods  may  be  effectually  changed 

by  the  mere  agreement  and  intention  of  the  parties. 

17.  Thus,  if  the  goods  are  in  the  custody  of  a  third  person  as  bailee  of  the  seller,  the 

possession  is  changed  as  soon  as  such  custodian,  with  the  authority  and  consent 
of  the  seller,  becomes  the  bailee  of  the  buyer.  Page  95,  n.  (2) ;  Searle  v.  Keeves, 
95;  Simmonds  v.  Humble,  272.  But  an  order  from  the  seller  to  his  bailee, 
directing  him  to  hold  the  goods  for  the  buyer,  will  not  effect  a  change  of  pos- 
session, until  the  bailee  assents  to  the  order  and  "attorns"  to  the  buyer. 
Bentall  v.  Burn,  132.  See  Boardman  v.  Spooner,  610,  612-13.  And  where  the 
seller  indorsed  and  deUvered  to  the  buyer  a  document  by  which  the  bailee  of 
the  goods  agreed  to  deliver  them  to  the  seller  or  his  indorsee,  it  was  held  in 
England  that  there  was  no  actual  receipt  by  the  buyer  until  the  bailee 
"attorned"  to  him.  Farina  w.  Home,  180.  But  it  is  believed  that  this  deci- 
sion would  not  be  followed  in  this  country.     See  Benjamin  on  Sale,  615-16. 

18.  So  if  the  goods,  at  the  time  of  the  bargain,  are  in  the  custody  of  tlie  buyer  as 

bailee  of  the  seller,  the  possession  is  changed  from  the  moment  when  the  buyer, 
with  the  consent  of  the  seller,  ceases  to  hold  them  as  bailee,  and  begins  to  hold 
them  as  owner.  Edan  v.  Dudfield,  157.  In  Lillywhite  v.  Devereux,  175,  there 
was  held  to  be  no  evidence  that  the  buyer  had  ceased  to  hold  the  goods  as 
bailee  of  tlie  seller ;  and  in  Taylor  v.  Wakefield,  234,  the  character  in  which 
the  buyer  held  the  goods  was  not  changed  until  the  seller  had  declared  his 
intention  not  to  perform  the  contract. 

19.  So,  though  the  goods  be  in  the  possession  of  the  seller  at  the  time  of  the  bargain, 

the  possession  may  be  changed  by  his  becoming  bailee  of  the  buyer,  and  hold- 
ing the  goods  in  that  character.  Page  95,  n.  (2) ;  Elmore  v.  Stone,  111 ;  Beau- 
mont V.  Brengeri,  185;  Marvin  v.  Wallis,  228;  Castle  v.  Sworder,  257.  But  as 
the  effect  of  such  change  in  the  character  in  which  the  seller  holds  the  goods, 
is  to  deprive  him  of  his  lien  for  the  price,  very  clear  evidence  should  be  required 
that  such  was  his  intention.  Page  95,  n.  (2) ;  Howe  v.  Palmer,  118;  Tempest 
V.  Fitzgerald,  121 ;  Carter  v.  Tousaint,  126 ;  Bill  v.  Bament,  161 ;  Holmes  v. 
Hoskins,  215.  In  Bleukinsop  v.  Clayton,  117,  there  seems  to  have  been  no 
sufficient  evidence  of  such  intention.  Page  118,  a.  (4).  The  same  would  be 
true  of  Chaplin  v.  Rogers,  97,  but  for  the  removal  of  part  of  the  hay  by  the 
sub-vendee. '  So  in  Vincent  v.  Germond,  284  (see  p.  301),  there  seems  to  have 
been  no  sufficient  evidence  of  a  change  of  possession  until  the  removal  of  the 
cattle  by  the  buyer.    But  compare  Wright  v.  Percival,  153. 

20.  So  if  the  goods,  at  the  time  of  the  bargain,  are  on  the  land  of  a  third  person  (such 

person  not  having  the  custody  of  them  as  bailee),  or  are  in  some  public  place 
to  which  buyer  and  seller  have  equal  right  of  access,  it  seems  that  the  posses- 
sion as  well  as  the  title,  may  be  transferred  by  the  mere  agreement  of  the 
-parties  to  that  effect.  Tansley  v.  Turner,  2  Bing.  N.  C.  151;  Cooper  v.  Bill, 
3  H.  &  C.  722.  And  qumre  if  this  principle  ought  not  to  have  been  apphed  m 
Shindler  v.  Houston,  290,  and  in  Simmons  v.  Swift,  659. 

21.  When  the  buyer  and  seller  reside  in  different  places,  and  the  seller  is  to  send  or 
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forward  the  goods  to  the  buyer,  the  time  when  the  possession  is  changed  gen- 
erally depends  upon  who  is  to  pay  the  expense  of  the  transportation.  In  the 
absence  of  any  special  agreement  on  the  subject,  this  falls  upon  the  buyer,  and 
the  seller,  in  sending  or  forwarding  the  goods,  acts  as  his  agent;  and  in  that 
case  the  possession  is  changed  as  soon  as  the  goods  go  into  the  hands  of  the 
carrier  or  otlier  middle-man.  §  41.  To  this  principle  the  following  cases  are  to 
be  referred  :  Kent  v.  Huskinson,  99 ;  Hart  v.  Sattley,  113 ;  Hanson  v.  Armitage, 
125;  NichoUe  v.  Plume,  131 ;  Meredith  v.  Meigh,  203  (see  279,  per  Blackburn, 
J.);  Hart  v.  Bush,  239;  Coombs  u.  Bristol  and  Exeter  Railway  Co.,  242; 
Currie  u.  Anderson,  252 ;  Cusack  v.  Robinson,  266 ;  Rodgers  v.  PhilUps,  316. 
But  if  by  the  agreement  the  goods  are  to  be  delivered  by  the  seller  at  a  specified 
I  place,  there  will  be  no  change  of  possession  nor  any  actual  receipt  until  the 
goods  arrive  at  the  place  specified.  Astey  v.  Emery,  114 ;  Hunt  v.  Hecht,  208; 
Nicholson  v.  Bower,  248 ;  Smith  v.  Hudson,  275.  And  even  when  the  goods 
are  to  be  forwarded  by  the  seller  at  the  buyer's  expense,  the  former  may  retain 
the  possession  by  reserving  to  himself  the  jus  disponendi,  as  by  taking  from  the 
carrier  a  bill  of  lading  or  other  document  by  which  the  goods  are  deliverable 
to  the  seller  or  his  order,  or  to  some  specified  agent  of  the  seller.  Frostburg 
Mining  Co.  v.  New-England  Glass  Co.,  304.  And  it  seems  the  effect  will  be 
the  same  if  the  carrier  agrees  with  the  seller  not  to  deliver  the  goods  to  the 
buyer,  except  upon  payment  of  the  price,  as  in  the  common  case  of  goods 
marked  C.  0.  D. 

See  Statute  of  Frauds. 

appropriat'ion. 

See  ExEOUTOKT  and  Executed  Sales,  §§  40-50. 

AUCTION. 

22.  Sales  at  auction  are  within  the  Statute  of  Frauds.     Hinde  v.  Whitehouse,  102, 

108,  110,  and  Kenworthy  v.  Scofield,  373,  overrulmg  Simon  v.  Metivier,  337. 

BILLS   OF  PARCELS. 

See  Memokandum  in  Writing,  §§  95,  96. 

BOUGHT  AND   SOLD   NOTES. 
See  Memorandum  in  Writing,  §§  87-94. 

BROKERS. 

See  Memorandum  in  Writing,  §§  60,  79-94. 

BROKERS'  BOOKS. 
See  Memorandum  in  Writing,  §§  79-86. 

CHOSES  IN  ACTION. 
See  Goods,  Wares,  and  Merchandises,  §§  55,  56. 

EMBLEMENTS. 
See  Goods,  Wares,  and  Merchandises,  §§  51-54. 

ENTIRETY   OF   CONTRACT. 

23.  If  a  person  goes  into  a  shop  and  bargains  for  several  articles  in  succession,  a 

separate  price  being  agreed  on  for  each  article,  the  transaction  will  constitute 
but  one  contract ;  and  if  the  aggregate  price  of  all  the  articles  exceeds  lOi., 
the  Statute  of  Frauds  will  apply,  though  the  price  of  each  single  article  be 
less  than  101.     Baldey  v.  Parker,  85. 

24.  The  same  rule  applies  where  a  commercial  traveller  takes   an  order  from  a 

customer  for  several  articles,  a  separate  price  being  agreed  on  for  each  article 
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(Elliott  V.  Thomas,  145) ;  nor  is  it  material  that  some  of  the  articles  are 
already  made,  while  others  are  to  be  made  to  order.  Scott  v.  Eastern  Coun- 
ties Railway  Co.,  164.  See  Sari  v.  Bourdillon,  472-73 ;  Bailey  v.  Sweeting,  480.  ■ 
Aliler,  semble,  where  a  traveller  takes  an  order  for  one  article  which  he  agrees  to 
furnish  at  a  price  named,  and  at  the  same  time  receives  an  offer  for  another 
article,  reserving  to  his  principal  the  right  of  accepting  or  rejecting  it.  Price 
u.  Lea,  129. 

25.  So  where  buyer  and  seller  went  together  to  several  places  in  succession,  bargain- 

ing for  timber,  and  when  they  came  to  the  last  place  the  seller,  at  the  buyer's 
request,  made  out  and  delivered  to  the  latter  a,  memorandum  of  all  the  pur- 
chases, it  was  held  that  there  was  but  one  contract.    Bigg  v.  Whisking,  212. 

26.  But  where  goods  are  sold  at  auction  in  lots,  there  is  a  separate  contract  for  each 

lot  as  it  is  struck  off,  though  the  same  person  bid  off  several  successive  lots. 
Page  289,  u.  (1).     Contra,  Mills  v.  Hunt,  285. 

EXECUTORY  SALES. 

27.  Are  within  the  Statute  of  Frauds.    Rondeau  v.  Wyatt,  3 ;  Cooper  v.  Elston,  6  ; 

Bennett  v.  Hull,  31  (overruling  Towers  v.  Osborne,  1,  and  Clayton  v.  Andrews, 
2,  so  far  as  the  latter  involve  a  contrary  doctrine).  Although  the  seller  is  to  do 
something  further  to  the  goods,  e.g.,  to  deliver  them  at  a  specified  place.  Astey 
V.  Emery,  114.  And  though  the  goods  be  incapable  of  delivery  when  the  con- 
tract is  made,  e.g.,  flour  which  is  not  yet  ground,  or  wheat  which  is  not  yet 
thrashed,  or  timber  which  is  to  be  cut  from  standing  trees.  Garbutt  v.  Wat- 
son, 10  (overruhng  Clayton  v.  Andrews,  2) ;  Smith  v.  Surman,  54;  Downs  u. 
Ross,  34.  (But  in  Maryland,  Clayton  v.  Andrews  is  foUowed.  Eichelberger  v. 
M'Cauley,  39.)  And  even  though  the  goods  be  not  in  existence  at  the  time  of 
the  contract,  but  are  to  be  made  to  order.  Lord  Tenterden's  Act,  9  Geo.  IV. 
c.  14,  §  7.  15,  n.  (1).  Hence,  Towers  v.  Osborne,  1,  and  Groves ;;.  Buck,  9,  are 
no  longer  law  in  England.  And,  semUe,  Lord  Tenterden's  Act  is  to  be  deemed 
merely  declaratory  of  the  true  construction  of  the  17th  section  of  the  Statute 
of  Frauds ;  for  a  contract  for  the  sale  of  a  crop  of  turnip  seed,  for  which  the  seed 
was  not  yet  sewn,  was  held  to  be  within  the  latter  act.  Watts  v.  Friend,  63. 
And  see,  to  the  same  effect,  per  Littledale,  J.,  p.  61-62. 

28.  In  Massachusetts  and  some  other  States,  it  is  held  (in  accordance  with  the 
dictuvi  of  Abbott,  C.  J.,  in  Garbutt  v.  Watson,  10,  11)  that  a  contract  for  the 
sale  of  articles  to  be  afterwards  made,  is  withm  the  Statute  of  Frauds,  if  they 
are  to  be  made  in  the  ordinary  course  of  the  seller's  business ;  otherwise  if 
they  are  to  be  made  strictly  to  order.  Mixer  v.  Howarth,  25  ;  Spencer  v.  Cone, 
28  ;  Gardner  v.  Joy,  29 ;  cases  cited  in  note  (1),  p.  31. 

29  In  New  York  it  has  been  held  that  contracts  for  the  sale  of  articles  to  be  after- 
wards  made  are  not  within  the  statute,  whether  they  are  to  be  made  to  order 
Tnot.  Crookshank  v.  Burrell,  32,  and  Sewall  v.  Fitch,  33,  foUowmg  Towers 
0.  Osborne,  1,  and  Groves  v.  Buck,  9. 

See  EXECUTOKY  akb  Ex.cijteb  Sai.es;  Goobs,  Wahes,  akd  Mekchakbis.s  ; 
WoKK,  Labos,  and  Materials. 

EXECUTORY  AND  EXECUTED   SALES. 
When  the  goods  are  specified  at  the  time  of  the  bargain. 
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i.e.,  unless  by  the  contract  the  buyer  was  entitled  to  the  possession  of  the 
goods  before  paying  for  them.  Blackburn  on  Sale,  147-49.  It  was  chiefly 
upon  this  ground  that  Hanson  v.  Meyer,  639,  was  decided ;  and  such  is  under- 
stood to  be  still  the  settled  law  of  Massachusetts  (Tyler  v.  Freeman,  712  ; 
Coggill  V.  The  H.  &  N.  H.  R.  R.  Co.,  713  ;  Whitney  v.  Eaton,  717 ;  Farlow  ;;. 
Ellis,  720) ;  and,  semble,  of  New  York  (per  Savage,  C.  J.,  704-5  ;  Smith  v. 
Lynes,  724 ;  Wait  v.  Green,  728 ;  Ballard  u.  Burgett,  730) ;  and  when  goods 
are  to  be  paid  for  on  delivery  by  a  bill  or  note  on  time,  the  giving  of  the  bill 
or  note  is  as  much  a  condition  to  the  vesting  of  the  title  as  the  payment  of  the 
price  in  money  when  the  sale  is  for  cash  on  delivery.  Cases  supra.  Even  in 
England  the  old  rule  still  prevails  in  certain  classes  of  transactions,  as  when  a 
shopkeeper  sells  goods  over  the' counter  for  cash.    Bussey  u.  Barnett,  711. 

32.  When  goods,  which  by  the  contract  are  to  be  paid  for  on  delivery,  are  delivered 

without  payment,  the  presumption  will  be  either  that  the  sale  was  not 
originally  conditional  or  that  the  condition  has  been  waived  (Farlow  v.  Ellis, 
720,  72.3  ;  per  Savage,  C.J.,  704-5 ;  Smith  v.  Lynes,  724)  ;  but  such  presump- 
tion may  be  rebutted  by  evidence,  and  in  that  view  the  conduct  of  the  parties 
subsequent  to  the  delivery  may  be  of  great  importance.  Bishop  v.  Shillito, 
710  ;  Bussey  v.  Barnett,  711 ;  Tyler  v.  Freeman,  712  ;  Whitney  v.  Eaton,  717  ; 
Farlow  v.  Ellis,  720.  The  purposes  for  which  a  delivery  is  made,  ought  also 
to  have  an  important  bearing  upon  the  question  of  waiver.  Thus,  if  goods  are 
bought  for  consumption  or  sale,  a  delivery  pursuant  to  the  contract  is  incon- 
sistent with  the  seller's  retaining  the  title  ;  and  if  the  seller  has  reason  to  suppose 
that  the  buyer  intends  to  use  the  goods  as  a  means  of  raising  money  to  pay  for 
them,  the  delivery  ought  clearly  to  be  held  absolute.  On  the  other  hand,  if 
the  goods  are  to  be  weighed  or  measured  in  order  to  ascertain  the  price,  and 
this  is  to  be  done  by  the  buyer,  a  delivery  to  him  for  that  purpose  alone  wiU 
have  no  tendency  to  prove  either  that  the  sale  was  not  originally  conditional 
or  that  the  condition  has  been  waived.  Per  Savage,  C.J.,  704-5  ;  Whitney 
V.  Eaton,  717,  719.  And  if  the  object  of  the  purchase  be  such  that  a  lease  or 
bailment  would  substantially  accomplish  it,  a  delivery  of  the  goods  to  the 
buyer  may  be  perfectly  consistent  with  the  seller's  retaining  the  title.  Such 
appears  to  have  been  the  case  in  Wait  v.  Green,  728,  and  Ballard  v.  Burgett, 
730.  These  distinctions  seem  not  to  have  been  sufficiently  borne  in  mind  in 
some  of  the  Massachusetts  cases.  See  Coggill  v.  H.  &  N.  H.  R.  R.  Co.,  713, 
and  Farlow  v.  Ellis,  720.  In  neither  of  these  cases  is  there  much  reason  to 
believe  that  the  delivery  would  ever  have  been  claimed  to  be  conditional,  had 
not  the  buyer  become  insolvent.  In  Ward  u.  Shaw,  703,  the  terms  of  the 
contract  seem  to  make  it  very  clear  that  payment  of  the  price  was  not  a  con- 
dition to  the  passing  of  the  title  ;  but  assuming  that  there  was  a  condition,  it 
was  very  properly  held  that  tlie  delivery  was  no  waiver  of  it. 

33.  If  the  sale  and  delivery  of  goods  be  conditional  upon  the  payment  of  the  price, 

a  bond  fide  purchaser  from  the  first  vendee  will  acquire  no  title  to  them. 
Coggill  V.  H.  &  N.  H.  R.  E.  Co.,  713 ;  Ballard  u.  Burgett,  730,  overruling 
Smith  V.  Lynes,  724,  and  Wait  v.  Green,  728. 

34.  So  long  as  something  remains  to  be  done  to  the  goods  by  the  seller  before  the 

buyer  is  entitled  to  the  possession  of  them,  or  before  he  is  bound  to  receive 
them  in  performaice  of  the  contract,  the  presumption  is  that  the  title  remains 
in  the  seller.  Hanson  o.  Meyer,  639  (compare  §  31);  Rugg  v.  Minett,  647; 
Wallace  v.  Breeds,  739  ;  Zagury  v.  Furney,  652 ;  Withers  v.  Lyss,  654 ;  Busk  u. 
Davis,  747  ;  Shepley  v.  Davis,  752 ;  Laidler  v.  Burlinson,  664 ;  Acraman  v. 
Morrice,  676.  In  Hinde  v.  Whitehouse,  102,  109-10,  this  rule  was  held  not  to 
apply. 

35.  But  the  mere  fact  that  the  contract  requires  something  to  be  done  to  the  goods 

after  delivery  to  the  buyer,  or  that  the  buyer  is  entitled  to  do  something  to 
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them  after  deliTery  and  before  payment,  will  not  prevent  the  title  from  vesting 
in  the  buyer  at  the  time  of  the  contract.  Gilmour  v.  Supple,  624  ;  Swanwick 
V.  Sothern,  673  ;  Turley  v.  Bates,  692.  And  even  where  the  contract  requires 
some  further  act  to  be  done  to  the  goods  before  delivery,  the  doing  of  such 
act  may  of  course  be  waived  by  the  parties  ;  and  it  seems  that  a  delivery  and 
receipt  of  the  goods  without  requiring  the  act  to  be  done,  will  ordinarily  ope- 
rate as  such  waiver,  and  vest  the  title  immediately  in  the  buyer.  Olyphant  v. 
Baker,  635,  638-39 ;  Swanwick  v.  Sothern,  673.  And  the  English  courts  seem 
now  incUned  to  hold  (contrary  to  several  cases  cited  in  §  34)  that  the  mere  fact 
that  goods  require  to  be  weighed  or  measured  in  order  to  ascertain  the  price, 
and  that  the  seller  is  entitled  to  have  this  done  before  delivery,  will  not  prevent 
the  title  from  passing  at  the  time  of  the  bargain.  Kershaw  v.  Ogden,  700.  In 
Ward  V.  Shaw,  708,  where  two  fat  oxen  were  sold  to  a  butcher  at  a  price  to  be 
ascertained  by  the  weight  of  their  quarters  when  killed  and  dressed,  it  was 
held  that  the  title  remained  in  the  seller  even  after  delivery  to  the  butcher, 
partly  because  something  remained  to  be  done  under  the  contract,  and  partly 
because  payment  of  the  price  was  a  condition  precedent ;  but  qucere  if  the 
decision  can  be  sustained  on  either  ground.  Compare  §  32.  In  Simmons 
V.  Swift,  659,  it  was  held  that  "  weighing  "  was  a  condition  precedent  to  the 
passing  of  the  title  ;  yet  it  is  doubtful  whether  the  seller  had  any  interest  in 
having  the  goods  weighed  (Swanwick  v.  Sothern,  673),  and  also  whether  the 
condition  had  not  been  waived  by  delivery.     See  §  20. 

36.  In  some  cases  title  has  been  held  to  pass  by  estoppel.     Thus,  where  the  seller  of 

specific  goods  gives  the  buyer  an  order  for  them  on  a  bailee,  who  accepts 
the  order  and  "  attorns  "  to  the  buyer,  the  latter  will  become  owner  of  the 
goods  as  against  the  bailee,  who  will  be  thereafter  estopped  from  denying  that 
he  has  in  his  custody  such  goods  as  the  order  calls  for,  or  that  the  title  to  them 
has  vested  in  the  buyer.  Stonard  v.  Dunkm,  653 ;  Hawes  u.  Watson,  656 ; 
Gillett  V.  Hill,  755. 

37.  When  goods  are  to  be  paid  for  before  delivery,  that  fact  may  have  an  important 

bearing  upon  the  question  whether  the  title  has  passed.  Thus,  if  by  the  coiT- 
tract  goods  are  to  be  delivered  at  the  buyer's  place  of  business,  or  at  any  other 
place  than  where  they  are  at  the  time  of  the  contract,  and  are  to  be  paid  for 
on  delivery,  it  seems  that  the  title  will  not  generally  pass  until  delivery  at  the 
place  specified. (Gilmour  v.  Supple,  624,  is  an  example  of  this)  ;  but  if  in  such 
case  the  price  is  to  be  paid  and  is  paid  at  the  time  of  the  bargain,  it  seems  that 
the  title  will  pass  at  once.  Terry  v.  Wheeler,  706,  709.  In  Logan  v.  Le 
Mesurier,  681,  the  timber  was  by  the  contract  to  be  paid  for,  and  was  paid  for 
immediately,  while  the  delivery  was  postponed  for  nearly  six  months;  yet  it 
was  held  (erroneously,  semble)  that,  because  the  timber  was  to  be  measured  at 
the  time  of  delivery,  the  title  remained  in  the.  seller  in  the  mean  time,  lor 
cases  in  which  the  contract  remained  executory,  notwithstanding  the  price 
was  paid,  see  Acraman  v.  Morrice,  676 ;  Laidler  v.  BurUnson,  664. 
Wien  the  goods  are  not  specified  at  the  time  of  the  bargain 

38.  Every  contract  of  sale  must  of  necessity  remain  executory  so  long  as  the  goods 

arLot  specified.    Wallace  ".«  739  (thou^^^^  t*!?"™'."  Ss 

?44^rsk  fZ-:  74  Tslpli;  fpXvaS  Scudder  ;.  Worster,  783. 
39    There'ar!  certain  apparent  exceptions  to  the  foregoing  rule,  but  they  are  more 

39.  ihere  are  certain  app  f  ^  „f  ^         ified  bulk  of  goods 

apparent  than  real.     Thus  ^J^°  J^  .  ^^„,„t  j^  .^^^on  with 

bethesubjectof  a   ale,thebuyermay  J^^^;^^  „f  .^^        ,,,,.  ^nd  m 

the  seller  of  the  entire  *'"''^'  *  '''.f  ^"'   ^^.^  ^  ^est  the  title  m  the  buyer, 
that  case  of  course  no  separation  is  necessary  lo  vesb 
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Kimberly  v.  Patcliin,  775.  Gushing  v.  Breed,  788,  was  decided  on  this  ground ; 
but  having  regard  to  the  usage  proved  in  that  case,  it  may  be  doubted 
whether  tlie  seller  was  owner  of  the  grain,  a  part  of  which  he  undertook  to 
sell ;  i.e.,  whether  he  had  not  transferred  his  title  to  the  warehouseman,  receiv- 
ing in  exchange  a  claim  against  the  latter  ex  contractu  for  an  equal  amount  of 
grain  of  like  quality.  Assuming,  however,  that  such  was  the  effect  of  the 
usage,  it  would  seem  to  follow  from  the  same  usage  that  the  plaintiff  had  fully 
performed  his  contract,  and  so  was  entitled  to  recover  the  price  (compare 
the  usage  stated  at  p.  753).  Quacunque  via  data,  therefore,  the  decision  was 
correct.  In  two  recent  English  decisions,  the  principle  of  estoppel,  which  had 
been  previously  applied  to  the  case  of  specified  goods  (§  36),  was  extended 
to  the  case  of  goods  not  specified ;  it  being  held  that,  when  a  warehouseman 
has  accepted  an  order  calling  for  goods  of  a  given  quantity  and  quality,  he 
will  be  estopped  from  saying  that  he  has  no  such  goods  in  his  custody  belong- 
ing to  the  holder  of  the  order,  and  will  be  liable  to  an  action  of  trover  at  the 
suit  of  the  latter,  if  he  refuses  to  comply  with  the  terms  of  the  order.  Wood- 
ley  V.  Coventry,  760 ;  Knights  v.  Wiffen,  766.  But  there  seems  to  be  great 
difficulty  in  supporting  these  cases  upon  principle.  Regard  being  had  to  the 
usage  proved  in  the  former  case,  the  courts  seem  not  to  have  interpreted  the 
transaction  correctly.  An  estoppel  can  only  be  as  to  facts,  and  the  defendants 
in  these  cases  do  not  appear  to  have  stated  any  facts,  but  simply  to  have 
promised  to  comply  with  the  terms  of  the  orders.  If  the  orders  had  asserted 
any  facts,  the  answers  given  by  the  defendants  would  have  admitted  them  ; 
but  as  the  orders  simply  directed  the  defendants  to  do  something,  the  true  im- 
port of  their  answers  seems  to  have  been  that  they  would  do  as  directed.  (Com- 
pare remark  of  Gibbs,  J.,  p.  743).  It  seems  that  the  plaintiff's  remedy,  if  any 
(leaving  out  of  view  the  theory  of  a  tenancy  in  common),  was  by  an  action 
ex  contractu  on  the  acceptance  of  the  order,  treating  it  as  analogous  to  the 
acceptance  of  a  bill  of  exchange.  See  the  argument  of  Mr.  Watkin  Williams, 
pp.  762-64.  In  Scudder  v.  Worster,  783,  788,  the  court  held  that  the  plaintiff 
'  could  not  invoke  the  doctrine  of  estoppel  in  support  of  an  action  of  replevin. 

It  is  not  clear  upon  what  ground  Whitehouse  v.  Frost,  734,  was  decided.  As 
the  action  was  trover,  it  seems  impossible  to  sustain  the  decision  except  upon 
the  ground  of  estoppel  or  tenancy  in  common  (see  p.  751,  per  Le  Blanc  and 
Bayley,  JJ. ;  Blackburn  on  Sale,  125-26) ;  but  qucere  if  the  plaintiffs  had  not 
a  clear  remedy  ex  contractu  as  assignees  of  J.  &  L.  Frost,  and  in  their  names, 
against  Button  &  Bancroft,  the  latter  haying  no  defence  as  against  the  Frosts. 
See  p.  764. 

40.  Subject  to  the  foregoing  exceptions,  when  the  goods  are  not  specified  by  the  con- 

tract, the  title  can  only  pass  by  means  of  a  subsequent  appropriation  ;  and  this 
can  only  take  place  by  the  concurrent  acts  of  buyer  and  seller  (Godts  v.  Rose, 
970;  Campbell  i--.  The  Mersey  Docks  and  Harbor  Board,  873),  unless  one  of 
them  has  authorized  the  other  to  act  on  behalf  of  both.  Such  authority  is  gen- 
erally conferred  by  implication  merely,  and  most  commonly  upon  the  seller  ; 
and  the  ground  of  the  impUcation  generally  is  that  the  seller  is  required  or 
authorized  by  the  contract  to  do  something  to  or  with  the  goods  on  behalf  of 
the  buyer,  which  lie  cannot  do  until  they  are  specified. 

41.  Thus,  if  buyer  and  seller  reside  at  a  distance  from  each  other,  and  the  seller  is  to 

send  the  goods  to  the  buyer  at  the  expense  of  the  latter,  the  appropriation  will 
generally  be  complete  and  the  title  will  pass  as  soon  as  the  goods  are  forwarded. 
§§  13,  21 ;  Fragano  v.  Long,  798 ;  Alexander  v.  Gardner,  810  (where  it  seems  tlie 
title  passed  when  the  goods  were  shipped).  But  for  this  purpose  the  goods  sent 
must  conform  to  the  terms  of  the  contract  or  order  (per  Parke,  B.,  946) ;  there- 
fore, where  ten  hogsheads  of  claret  were  ordered,  and  fifteen  hogsheads  were 
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sent,  it  wag  held  that  there  was  no  appropriation.     Cunliffe  v.  Harrison,  844. 
^  So  where  two  hundred  and  fifty  barrels  of  cement  were  ordered,  and  two  hun- 
dred and  sixty  barrels  were  sent.    Downer  v.  Thompson,  893. 

42.  Under  some  circumstances,  the  appropriation  will  be  complete  before  the  goods 

are  forwarded.  Thus,  where  the  contract  was  for  one  hundred  quarters  of 
barley,  which  was  to  be  forwarded  by  the  seller  to  the  buyer  in  sacks  furnished 
by  the  latter,  it  was  held  that  the  appropriation  was  complete  the  moment  the 
barley  was  put  into  the  sacks.  Aldridge  v.  Johnson,  859.  So  where  the  con- 
tract was  for  oil  of  peppermint,  which  was  to  be  forwarded  by  the  seller  to  the 
buyer  in  bottles  furnished  by  the  latter,  it  was  held  that  the  appropriation 
was  complete  as  soon  as  the  oil  was  put  into  the  bottles.  Langton  v.  Higgins, 
867. 

43.  Another  common  instance  of  appropriation  by  the  act  of  the  seller  alone,  is 

where  by  the  contract  he  is  to  incorporate  his  own  property  with  that  of  the 
buyer  ;  as  where  a  builder  contracts  to  build  a  house  on  the  land  of  another 
with  his  own  materials,  or  where  one  contracts  to  repair  or  complete,  with  his 
own  materials,  a  chattel  belonging  to  another.  In  all  such  cases,  as  soon  as 
the  contractor  incorporates  his  own  materials  with  the  property  of  his  em- 
ployer, the  title  to  them  passes  to  the  latter ;  but  not  until  such  incorporation 
takes  place.  Therefore,  where  a  builder  had  provided  window-frames  for  a 
hotel  which  he  was  building  for  the  defendants,  but  had  not  put  them  in,  it  was 
held  that  the  title  to  them  had  not  passed  to  the  defendants,  though  they  had 
been  approved  by  their  superintendent.  Tripp  u.  Armitage,  829.  So  where 
a  ship-builder  became  bankrupt  while  constructing  a  steam-vessel  for  the 
plaintiff  under  a  contract,  though  it  was  held  that  the  unfinished  vessel  had 
become  the  property  of  the  plaintiff,  it  was  also  held  that  the  title  to  aU 
materials  and  structures  which  had  not  been  fixed  to  the  vessel,  remained  in 
the  bankrupt.  Wood  v.  Bell,  847,  858.  So  where  a  builder  had  .constructed 
columns  for  a  house  which  he  was  building  for  the  plaintiff,  but  had  not  put 
them  up,  it  was  held  that  the  title  to  them  had  not  passed  to  the  plaintiff. 
Johnson  v.  Hunt,  885.  The  decision  in  Woods  v.  Russell,  794,  797,  seems  to 
have  been  clearly  erroneous  so  far  as  the  rudder  and  cordage  were  concerned. 
See  pp.  857-858.  .    . 

44.  Crofoot  V.  Bennett,  772,  fs  an  instance  where  the  right  to  make  the  appropriation 

was  conferred  on  the  buyer. 
45  When  neither  the  buyer  nor  the  seller  has  authorized  the  other  to  make  an 
appropriation,  it  can  only  be  made  by  the  concurrence  of  both.  Thus,  mthe 
common  case  of  a  chattel  made  to  order,  the  maker  finding  the  materials, 
unless  the  maker  is  authorized  or  required  to  do  something  to  or  with  the 
chattel  after  it  is  completed,  the  title  will  not  pass  until  it  is  accepted  by  the 
buyer.  In  making  the  chattel,  the  seller  is  not  acting  on  behalf  of  the  buyer 
but  on  his  own  behalf.  Mucklow  v.  Mangles,  792;  Atkinson  v.  BeU,  801  (but 
oucere  if  the  goods  were  not  here  accepted  by  Kay  as  the  authorized  agent  of 
?he  buyer) ;  Moody  v.  Brown,  909.  (Bement  v.  Smith  889,  cannot  be  considered 
as  law  )  So  when  the  buyer  and  seller  reside  at  a  distance  from  each  other, 
?he  latter  cannot  ordinarily  make  an  appropriation  by  his  own  act,  -"less  he  is 
authorized  to  forward  the  goods  on  behalf  of  the  buyer.  Jenner  v.  Smith,  877 
K  the  seller  is  to  deliver  the  goods  at  Us  own  expense  at  the  buyer  s  p  ace  of 
busTness  he  atter  may  reject  them  when  they  arrive,  and  no  title  will  pas 
See  S  21  Th  effect  is  the  same  when  goods  are  sent  on  - '=°°t'--;' "^^t  "^ 
return,"  though  the  expense  of  the  carriage  fall  upon  the  buyer  if  the  goods  be 
accepted.     Swain  v.  Shepherd  805.  ^     -^^  ^„t„^l  consent  of 

V  Thwaites,  138;  Young  v.  Matthews,  875. 
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47.  Although  a  contract  of  sale  must  remain  executory  until  the  goods  are  specified, 

it  does  not  follow,  e  converso,  that  it  becomes  executed  as  soon  as  a  specification 
takes  place.  As  the  contract  may  be  executory,  though  the  goods  be  specified 
by  the  contract  itself  (per  Parke,  B.,  669),  so  it  may  remain  executory  after 
the  goods  have  been  specified  by  a  subsequent  appropriation.  Per  Parke,  B., 
944,  946.  In  this  latter  sense,  there  may  have  been  an  appropriation  of  the 
window-frames  in  Tripp  v.  Armitage,  829,  834,  836. 

48.  The  most  common  case  of  an  appropriation  which  does  not  pass  the  property,  is 

where  the  seller  forwards  goods  to  the  buyer  pursuant  to  an  authority  from  the 
latter,  but  retains  the  title  in  himself  as  security  for  the  payment  of  the  price. 
The  ordinary  way  of  doing  this  is  by  taking  from  the  carrier  a  bill  of  lading  or 
receipt  making  the  goods  deliverable  to  the  order  of  the  seller.  This  is  prima 
facie  evidence  that  the  seller  retains  the  title  (Brandt  v.  Bowlby,  925;  Wait 
V.  Baker,  942;  Jenkyns  v.  Brown,  948;  Turners.  Trustees  of  Liverpool  Docks, 
952  ;  Falke  v.  Fletcher,  990 ;  Shepherd  v.  Harrison,  996)  until  the  indorsement 
and  dehvery  of  the  bill  of  lading  to  the  buyer  (Walley  v.  Montgomery,  911 ; 
Wilmshurst  v.  Bowker,  930;  Key  v.  Cotesworth,  968);  and  this  rule  holds, 
though  the  goods  be  shipped  on  board  the  buyer's  own  vessel.  Brandt  v. 
Bowlby,  925 ;  Wait  v.  Baker,  942 ;  Turner  v.  Trustees  of  Liverpool  Docks, 
952 ;  Falke  u.  Fletcher,  990.  The  case  of  Coxe  w.  Harden,  916,  in  which  the 
delivery  of  a  bill  of  lading  unindorsed  was  held  to  pass  the  property,  is  of 
doubtful  authority.  In  Ogle  v.  Atkinson,  922,  it  was  held  that  the  title  had 
vested  in  the  plaintiff  before  the  bill  of  lading  was  made  out,  and  that  the  bill 
of  lading  could  not  devest  it.  In  Browne  v.  Hare,  976,  where  the  seller  had 
indorsed  the  bill  of  lading  specially  to  the  buyer,  and  sent  it  to  his  own  agent, 
and  the  goods  were  lost  before  it  was  delivered  to  the  buyer,  it  was  held  that 
the  loss  fell  on  the  buyer,  the  contract  being  that  the  seller  should  ship  the 
goods  "  tree  on  board."  On  the  other  hand,  in  Moakes  v.  Nicholson,  992,  it  was 
held  that  the  title  to  the  goods  remained  in  the  seller,  though  they  were  shipped 
on  board  the  buyer's  own  chartered  vessel,  and  the  bill  of  lading  made  them 
deliverable  to  his  order  ;  the  seller  having  taken  a  set  of  three  bills  of  lading, 
only  one  of  which  was  stamped,  and  having  retained  the  latter  in  his  own 
hands,  sending  one  of  the  others  to  the  buyer.  In  several  of  the  foregoing 
cases  there  seems  to  have  been  much  reason  f(?r  holding  that,  while  the  title 
had  vested  in  the  buyer,  the  seller  retained  the  possession  with  a  lien  for  the 
purchase-money.     See  pp.  1003-1004,  per  Cockburn,  C.J. 

49.  Although  the  most  frequent  object  of  the  seller's  retaining  the  title  in  himself 

after  the  goods  are  forwarded,  is  to  secure  the  payment  of  the  purchase- 
money,  he  may  do  it  for  any  other  object,  it  being  wholly  a  question  of 
intention  on  his  part.     EUershaw  v.  Magniac,  835. 

50.  In  ship-building  contracts,  where  the  price  is  payable  in  instalments  at  specified 

stages  in  the  progress  of  the  work,  it  is  held  in  England  that  the  payment  of 
the  first  instalment  vests  the  title  in  so  much  of  the  vessel  as  is  then  con- 
structed in  the  buyer ;  and  that  as  new  materials  are  subsequently  added,  they 
immediately  become  the  property  of  the  buyer.  Woods  v.  Russell,  794 ;  Clarke 
V.  Spence,  816.  This  view  has  not  been  adopted  in  this  country.  On  the 
contrary,  it  has  been  uniformly  held,  so  far  as  the  question  has  come  before 
the  courts,  that  no  title  vests  in  the  buyer  until  the  vessel  is  completed.  Mer- 
ritt  V.  Johnson,  883  ;  Andrews  v.  Durant,  8'J4  ;  Williams  v.  Jackman,  906.  In 
most  of  the  foregoing  cases  there  was  an  additional  circumstance,  namely, 
that  the  vessel  was  to  be  built  under  the  direction  and  subject  to  the  approval 
of  a  superintendent  appointed  by  the  intended  buyer  ;  and  it  is  agreed  that 
this  had  the- effect  of  appropriating  the  vessel  to  the  contract  as  fast  as  it  was 
constructed,  so  that,  as  soon  as  the  construction  of  the  vessel  was  begun, 
there  was  a  contract  for  that  specific  vessel.     See  §  47. 
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See  Executory    Sales  ;   Goods,  Wakes,  and   Merchandises  ;  Work,  Labor, 

AND  Materials. 

FRUCTUS   INDUSTRIALES. 
See  Goods,  Wares,  and  Merchandises. 

FETJCTUS  NATURALS  S. 
See  Goods,  Wares,  and  Merchandises. 

GOODS,  WARES,  OR  MERCHANDISE. 

51.  Fructus  naturales  {e.g.,  trees  or  natural  grass),  until  severed  from  the  soil,  are  an 

Interest  in  land  within  the  4th  section  of  the  Statute  of  Frauds.  70,  n.  (2) ; 
Jones  u.  Flint,  66,  69.  Anonymous,  42,  if  it  contains  a  different  doctrine,  is 
not  law. 

52.  Fructus  industriales  or  emblements  {e.g.,  potatoes,  or  turnips,  or  corn),  even  while 

attached  to  the  soil  and  in  a  growing  state,  are  chattels,  and  not  an  interest  in 
land  within  the  4th  section  of  the  Statute  of  Frauds.  Parker  v.  Staniland, 
42 ;  Warwick  v.  Bruce,  45  ;  Evans  v.  Roberts,  46  ;  Jones  v.  Flint,  66  :  Dunne 
V.  Ferguson,  73;  p.  70,  n.  (2).  Whether  they  are  goods,  wares,  or  merchan- 
dise, and  so  within  the  17th  section,  qucere.  70,  n.  (2).  For  dicta  in  the  aflirma- 
tive  (per  Bayley  and  Littledale,  JJ.,  and  Joy,  C.B.),  see  Evans  v.  Roberts,  46, 
51,  53  ;  Dunne  v.  Ferguson,  73. 

53.  If  a  contract  for  the  sale  of  either  fructus  industriales  or  fructus  naturales  is  execu- 

tory, and  the  title  is  not  to  pass  until  severance,  it  is  within  the  17th  section 
of  the  statute  ;  for,  though  the  subject  of  the  sale  may  not  have  been  goods, 
wares,  or  merchandise  when  the  contract  was  made,  it  is  when  the  title  passes. 
Evans  v.  Roberts,  46,  48  (per  Bayley,  J.),  51-2  (per  Holroyd,  J.) ;  Smith  v. 
Surman,  54,  58  (per  Bayley,  J.),  60-62  (per  Littledale,  J.),  62  (per  Parke,  J.) ; 
per  Lord  Abinger,  C.B.,  63,  n.  (2)  ;  Sainsbury  v.  Matthews,  64;  Whitmarsh  v. 
Walker,  80;  per  Rolfe,  B.,  69,  n.  (1)  ;  p.  70,  n.  (2). 

54.  And  when  the  subject  of  a  contract  of  sale  is  at  the  time  attached  to  the  soil  of 

the  vendor,  it  seems  that  the  title  will  not  pass  mitil  severance,  unless  there  is 
a  strong  indication  of  intention  to  the  contrary.  See  authorities  cited  in 
§  58.  In  Parker  v.  Staniland,  42,  the  seller  recovered  the  price  of  potatoes 
as  bargained  and  sold,  though  they  had  not  been  severed ;  in  Warwick  v. 
Bruce,  45,  the  buyer  declared  as  upon  an  executory  contract,  though  a  part  of 
the  potatoes  had  been  severed ;  in  Evans  v.  Roberts,  46,  the  seller  recovered 
the  price  of  potatoes  as  bargained  and  sold,  though  they  do  not  appear  to  have 
been  severed,  and  though  Holroyd,  J.,  bases  his  opinion  entirely  upon  the 
view  that  the  contract  was  executory ;  in  Dunne  v.  Ferguson,  73,  the  buyer 
maintained  trover  for  turnips,  though  they  had  not  been  severed  ;  but  m  none 
of  these  cases  does  attention  appear  to  have  been  called  to  the  form  of  the 

55.  Shares  in  joint  stock  corporations  have  been  held  in  England  not  to  be  goods 

wares,  or  merchandise  within  the  17th  section  of  the  Statute  of  Frauds  such 
shares  being  mere  choses  in  action,  incapable  of  dehvery.  Humble  «^MitcheU, 
70.     Held  otherwise  in  Massachusetts  and  some  other  States.     Tisdale  v. 

56.  InSiietChrs^L  action  {e.g.,  promissory  notes)  are  held  to  be  goods, 

wares,  or  merchandise  within  the  meaning  of  the  statute.  Baldwin  v. 
Williams,  82. 

INVOICES. 

•     See  Memorandum  in  Writing,  §§  95,  96. 
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MEMOEANDUM  IN  WEITING. 

57.  The  Statute  of  Frauds  may  be  satisfied  by  writing  in  two  modes  ;  by  putting 

the  contract  in  writing,  or  by  furnishing  evidence  in  writing  of  a  verbal 
contract.  Saunderson  v.  Jackson,  340,  341,  per  Lord  Eldon  ;  per  Patteson,  J., 
458  ;  per  Erie,  C.J.,  512. 

58.  When  the  contract  is  in  writing,  it  is  governed  by  the  same  rules  to  which  it 

would  have  been  subject  if  the  statute  had  never  been  passed  ;  the  effect  being 
the  same  as  if  contracts  in  writing  had  been  in  terms  excluded  from  the  oper- 
ation of  the  statute.    Per  Erie,  J.,  454. 

59.  When  the  statute  is  sought  to  be  satisfied  by  means  of  a  memorandum  in  writing 

of  a  verbal  contract,  various  questions  may  arise  as  to  the  sufficiency  of  such 
memorandum,  wliich  have  no  application  to  contracts  in  writing. 

60.  Hence,  in  many  cases,  the  first  inquiry  is,  to  which  of  the  foregoing  classes  a 

given  contract  belongs.  If  the  contract  was  created  by  the  mutual  adoption  of 
a  writing  by  the  parties,  it  is  a  contract  in  writing ;  but  if  it  was  originally 
created  without  writing,  it  will  remain  a  verbal  contract,  notwithstanding  the 
parties  afterwards  adopt  a  writing  as  containing  a  correct  statement  of  its 
terms.  The  parties  may  of  course  put  an  end  to  the  verbal  contract  at  their 
pleasure,  and  make  a  written  one  in  its  stead ;  but  so  long  as  the  original  con- 
tract remains  in  force,  no  writing  which  can  be  adopted  will  be  more  than 
evidence  of  its  terms.  Per  Patteson,  J.,  458-459.  As  a  contract,  whether 
verbal  or  written,  cannot  be  made  without  two  parties,  if  a  writing  has  been 
adopted  or  agreed  to  by  one  party  only,  it  cannot  be  a  contract ;  and  if  any 
contract  exists  in  such  a  case,  it  must  be  verbal.  It  seems,  too,  that  the  same 
person  cannot  represent  both  parties  in  making  a  contract ;  and  hence,  neither 
entries  or  memoranda  made  by  brokers  and  retained  in  their  own  possession, 
nor  bought  and  sold  notes  made  and  delivered  by  them  to  the  parties  respect- 
ively (§§  87-94),  are  commonly  more  than  evidence  of  a  verbal  contract.  Per 
Erie,  J.,  453-454 ;  Pitts  v.  Beckett,  443  ;  Coddington  v.  Goddard,  614. 

61.  As  ordinary  executory  contracts  of  sale  consist  of  two  promises  or  undertakings, 

one  by  the  buyer,  the  other  by  the  seller,  either  of  which  may  be  the  subject 
of  an  action,  the  statute  is  satisfied  if  the  promise  or  undertaking  sued  on  be 
in  writing,  or  be  proved  by  competent  written  evidence  ;  and  the  writing  need 
make  no  reference  to  tlie  promise  or  undertaking  by  the  plaintiflF  to  the  defend- 
ant, though  it  be  the  consideration  of  the  promise  or  undertaking  sued  on. 
Egertou  v.  Mathews,  342;  Allen  v.  Bennet,  350;  per  Patteson,  J,,  458; 
Clason  V.  Bailey,  541,  542-545;  Davis  i:  Shields,  558,  571-572;  Tisdale  v. 
Harris,  75 ;  Hoadly  v.  M'Laine,  405 ;  Ashcroft  v.  Morsin,  440 ;  Sari  v.  Bour- 
dillon,  472,  474-475.  And  this  rule  has  been  applied  to  writings  which  con- 
tained only  an  offer  by  the  defendant.  Sanborn  v.  Elagler,  604 ;  per  Martin, 
B.,  493.  Sed  qucere  ;  and  see  p.  498,  per  Bramwell,  B. ;  Watts  v.  Ainsworth,  1 
H.  &  C.  83,  per  Wilde,  B. 

62.  When  the  contract  is  in  writing,  its  terms  must  be  ascertained  from  the  writing 

alone  (per  Patteson,  J.,  458) ;  but  when  the  statute  is  sought  to  be  satisfied  by 
a  memorandum  of  a  verbal  contract,  the  sufficiency  of  the  memorandum  may 
depend  upon  whether  it  states  all  the  terms  of  the  contract  correctly  {§  71) ; 
and  for  the  purpose  of  determining  the  latter  question,  any  competent  evidence 
of  the  contract  is  admissible,  though  not  in  writing.  Per  Erie,  J.,  453-454,  512 ; 
M'Lean  v.  Nicoll,  487 ;  per  Willes,  J.,  519  ;  per  Hoar,  J.,  601-602.  Such  would 
seem  to  have  been  the  true  ground  for  admitting  the  parol  evidence  in  Pitts  v. 
Beckett,  443 ;  and  in  Coddington  v.  Goddard,  614,  618-620. 

63.  A  memorandum  in  writing  may  be  contained  in  separate  papers  ;  but  they  must 

all  be  signed  by  the  party  to  be  charged  or  his  agent,  or  such  as  be  not  so 
signed  must  be  connected,  either  physically  or  by  reference,  with  one  that  is. 
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Saunderson  v.  Jackson,  340 ;  Allen  «.  Bennet,  350 ;  Jackson  v.  Lowe,  371 ; 
Hinde  u.  Whitehouse,  102,  108-109;  Kenworthy  v.  Scofield,  373;  Johnson  v. 
Dodgson,  413;  Salmon  Ealls  Manufacturing  Co.  v.  Goddard,  583,  586-587, 
591 ;  Buxton  v.  Rust,  Law  Rep.  7  Exch  1. 

64.  If  a  signed  and  an  unsigned  paper  be  physically  connected  at  the  time  of  the 

signature,  it  is  immaterial  that  they  afterwards  become  separated.  Per  Hol- 
royd,  J.,  375. 

65.  It  seems  not  to  be  sufficient  that  a  signed  and  an  unsigned  paper  refer  to  the 

same  contract ;  the  signed  paper  must  refer  to  the  unsigned  one.  Per  Parke, 
B.,  418  ;  Jacob  v.  Kirk,  424. 

66.  When  a  memorandum  is  drawn  up  in  duplicate,  one  copy  being  signed  by  the 

buyer  and  the  other  by  the  seller,  it  seems  that  the  two  may  be  read  together, 
and  that  they  will  have  the  same  eiFect  as  if  each  had  been  signed  by  both. 
Lerned  v.  Wannemacher,  599. 

67.  As  to  when  several  papers  read  together,  will  constitute  a  sufiicient  memorandum 

to  satisfy  the  statute,  see  Cooper  v.  Smith,  355 ;  Richards  v.  Porter,  388 ;  Good- 
man o.  Griffiths,  478,  480 ;  M'Lean  v.  NicoU,  487 ;  Wilkinson  v.  Evans,  528 ; 
Smith  V.  Surman,  54,  58-59,  62-63 ;  Archer  v.  Baynes,  449. 

68.  The  memorandum  must  show  who  is  the  buyer  (Champion  v.  Plummer,  343), 

who  is  the  seller  (Klinitz  d.  Surry,  345;  Vandenbergh  a,  Spooner,  531),  the 
price  (Elmore  v.  Kingscote,  378;  Acebal  v.  Levy,  399),  and  all  the  material 
terms  and  conditions  of  the  contract.  M'Lean  v.  NicoU,  487  ;  Davis  v.  Shields, 
658,  559,  563,  672-574;  Salmon  Falls  Manufacturing  Co.  v.  Goddard,  583; 
Boardman  v.  Spooner,  610,  613-614.  It  must  also  show  which  of  two  persons 
named  in  it  is  buyer,  and  which  is  seller.  Bailey  v.  Ogden,  588,  n.  (1).  As 
to  when  parol  evidence  is  admissible  to  establish  this  last  point,  see  Newell  v. 
Radford,  534 ;  per  Nelson,  J.,  584-585 ;  per  Curtis,  J.,  587-591. 

69.  But  it  need  only  state  such  terms  as  are  expressly  agreed  on ;  not  those  which 

are  implied.  Therefore,  if  no  price  be  expressly  agreed  on,  none  need  be 
stated.     Hoadly  v.  M'Laine,  405 ;  Ashcroft  v..  Morrin,  440. 

70  When  goods  are  sold  with  a  warranty  of  quality,  it  has  been  held  that  a  memo- 

randum to  charge  the  buyer,  must  state  the  warranty.  Peltier  v.  CoUins,  548. 
But,  sembh,  this  ought  to  depend  upon  whether  the  warranty  is  a  condition. 
See  Benjamin  on  Sale,  680.  .  „   ,  , 

71  When  the  contract  is  verbal,  and  the  statute  is  sought  to  be  satisfied  by  a  mem- 

orandum of  its  terms,  the  sufficiency  of  the  memorandum  does  not  depend 


upon 
terms 


what  appears  upon  its  face,  but  upon  its  conformity  with  the  actual 
...,^=  of  the  contract;  and  this  can  only  be  ascertained  by  proving  what  the 
terms  of  the  contract  were.  This  principle  seems  to  have  been  frequently  lost 
sight  of.     SeeArcher«.  Baynes,  449;  §62.  -,•■,,    ti,» 

72.  As  a  memorandum  of  a  verbal  contract  is  in  the  nature  of  an  admission  by  the 
party  to  be  charged,  it  may  be  made  at  any  t-e  during  the  e-x^  ence  of  the 
contract  provided  it  be  before  action  brought  (Bill  v.  Bament,  161,  163-164, 
r  Parke'B.7Bailey  ..  Sweeting,  480  ;  Gibson  ..  Holland,  513,  619 ;  Wdliams 
f  Bacon  59i,  596-597);  and  it  is  equally  effectual  to  satisfy  the  f  tute 
though"  expressly  repudiate  the  contract  (Bailey  -  ^-eetrng  480) ;  and 
Sh  it  be  not  communicated  to  the  other  party  to  the  contract,  but  to  the 

73  If  f S^°^^r:irthe"sru^e:ar2Son  of  it  is  equally  within  the 
statutl  and  if  the  statute  be  complied  with  as  to  the  original  contract,  but 
not  a^to  the  modification,  the  modified  contract  will  ^^  'nvah  '  and  ca^^^^^^^^^^^^ 
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that  the  defendant  offered  to  perform  the  contract  as  modified,  and  the  plaintiff 
refused  to  accept  performance  {contra,  Cummings  u.  Arnold,  575) ;  but  if  the 
contract  as  modified  has  been  actually  performed,  and  performance  accepted, 
that  will  constitute  a  good  defence  by  way  of  accord  and  satisfaction.  Per 
Lord  EUenborough,  362  ;  per  Parke,  B.,  472.  In  Whittier  v.  Dana,  608,  it  seems 
that  the  plaintiff  was  not  entitled  to  recover  on  the  original  contract,  as  he 
showed  no  breach  of  it  by  the  defendant.  Performance  by  the  defendant  on 
or  before  December  20,  was  waived  by  the  plaintiff;  and  after  that  date  it 
was  too  late  for  the  plaintiff  to  demand  performance  by  the  defendant,  or  per- 
form on  his  own  part. 

74.  A  memorandum  piay  be  written  and  signed  with  a  lead  pencil  (Merritt  v.  Clason, 

537,  540  ;  Clason  v.  Bailey,  541,  546-547)  ;  and  a  printed  signature  will  satisfy 
the  statute  if  tliere  is  suflScient  evidence  of  its  adoption  by  tlie  party  to  be 
charged  (Saunderson  v.  Jackson,  340;  Schneider  v.  Norris,  362) ;  and  the  sig- 
nature need  not  be  at  the  end  (unless,  as  in  New  York,  the  statute  uses  the 
word  "subscribed,"  Davis  v.  Shields,  558) ;  it  being  sufiicient  if  the  name  of  the 
party  to  be  charged  be  written  in  any  part  of  the  document  for  the  purpose  of 
giving  it  authenticity.  Johnsons.  Dodgson,  413,  417— 418;  Sari  k.  Bourdillon, 
472,  474  ;  per  Crompton,  J.,  504-505;  per  Keating,  J.,  508;  per  Kent,  C,  542. 
A  signature  by  initials  is  sufficient.  Phillimore  v.  Barry,  346  ;  per  Bigelow,  C. 
J.,  607.  And  when  a  purchase  or  sale  is  made  through  an  agent,  it  is  snfl5cient 
if  the  name  of  the  agent  alone  appear  in  the  memorandum.  Kenworthy  v. 
Scofield,  373  ;  per  ilerrick,  J.,  598;  per  Bigelow,  C.J.,  607 

75.  An  agent  to  sign  a  memorandum  need  not  be  authorized  by  writing,  and  a  subse- 

quent ratification  is  equivalent  to  a  prior  appointment.  Per  Tindal,  C.J., 
400;  Soames  v.  Spencer,  368;  Maclean  v.  Dunn,  390.  And  when  an  agent 
is  authorized  to  make  a  contract,  he  has  authority  by  implication  to  make  a 
memorandum  of  it  to  .satisfy  the  statute ;  and  he  may  do  this  at  any  time 
subsequent  to  the  making  of  the  contract  (per  Merrick,  J.,  597),  provided  his 
authority  has  not  been  revtjked.  Parmer  v.  Robinson,  349,  n.  (1).  So  an  auc- 
tioneer, or  a  clerk  whom  he  may  employ  for  the  purpose,  is  by  implication  au- 
thorized by  Svery  person  to  whom  an  article  is  knocked  down,  to  sign  his  name 
to  a  memorandum.  Simon  r.  Metivier,  337  ;  Hinde  v.  Whitehouse,  102, 108, 110 ; 
Bird  V.  Boulter,  395.  But  this  autliority  of  an  auctioneer  is  strictly  limited  to 
sales  made  by  him  at  unction.  Mews  u.  Carr,  475.  And,  as  an  agent  to  sign  a 
memorandum  must  be  some  third  person,  and  not  the  other  contracting  party 
(Wright  V.  Dannah,  348;  Sharman  v.  Brandt,  Law  Rep.  6  Q.  B.  720),  it  has 
been  held  that  a  memorandum  signed  by  an  auctioneer,  as  agent  for  the 
buyer,  is  not  available  in  an  action  brought  in  the  name  of  the  auctioneer. 
Farebrother  v.  Simmons,  370.     But  see  Bird  v.  Boulter,  395,  397-398. 

76.  An  agent  to  sign  a  memorandum  cannot  delegate  his  authority,  unless  he  is  au- 

thorized to  do  so  ;  in  which  case  tlie  sub-agent  becomes  the  agent  of  the  prin- 
cipaL  Henderson  v.  Barnewall,  384  (witli  whieli  compare  Blackburn  on  Sale, 
114)  ;  Townend  «.  Drakeford,  441,  443  ;  Boardman  v.  Spooner,  610,  612. 

77.  It  seems  that  a  letter  from  an  agent  to  his  principal,  stating  the  terms  of  a  con- 

tract made  by  tlie  former  for  the  latter,  will  not,  under  ordinary  circumstances, 
constitute  a  memorandum  to  satisfy  the  statute.  Accordingly,  in  Gibson  v. 
Holland,  513,  it  was  not  claimed  that  the  agent's  letters,  without  the  principal's 
answer,  would  have  satisfied  the  statute. 

78.  One  who  acts  for  the  seller  alone  in  making  a  contract,  may  become  the  agent  of 

tlie  buyer  to  sign  a  memorandum,  but  such  an  agency  must  be  clearly  proved  ; 
and  if  the  agent  simply  sign  his  own  name,  the  presumption  will  be  that  he 
did  it  only  as  agent  for  the  seller.  Graham  v.  Musson,  425 ;  Graham  v.  Pret- 
well,  433. 
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Brokers'  Books. 

79.  There  has  been  much  difference  of  opinion  in  England  as  to  the  effect  of  a 
memorandum  of  a  contract  entered  by  a  broker  in  his  book. 

80;  Some  judges  have  been  of  opinion  that  such  a  memorandum  constitutes  the  con- 
tract itself,  J.e.,-,that  it  is  a  contract  in  writing.  Per  Lord  EUenborough,  349  ; 
per  Abbott,  C.J.,  378 ;  per  Parke,  B.,  445 ;  per  Patteson,  J.,  459  ;  per  Lord 
Campbell,  464.  This  opinion  seems  to  have  been  founded  in  some  degree 
upon  the  fact  that  brokers  in  London  are' required  by  law  to  make  such  entries  ; 
and  without  the  aid  of  positive  law,  it  seems  impossible  that  a  memorandum 
made  by  a  single  person,  and  communicated  to  no  one,  should  constitute  a 
contract.     See  §  60. 

81.  Others  have  held  that  entries  in  brokers'  books  are  not,  under  ordinary  circum- 

stances, even  admissible  evidence  of  the  terms  of  the  contract,  either  because, 
not  being  communicated  to  the  parties,  they  are  res  inter  alios  acta,  or  because 
the  contract  is  contained  in  the  bought  and  sold  notes,  ■which  thus  become  the 
sole  evidence  of  its  terms.  Per  Abbott,  C.J.,  383 ;  Hawes  v.  Forster,  410 ; 
per  Lord  Abinger,  439  ;  per  Lord  Denman,  442-443. 

82.  But  the  better  opinion  seems  to  be,  at  least  in  this  country,  that  an  entry  by  a 

broker  in  his  book  does  not  differ  at  all  from  any  other  memorandum  made  by 
him,  and  that  it  is  not  indispensable  to  its  efficacy  that  it  be  communicated  to 
either  of  the  parties,  if  the  broker's  authority  to  make  it  sufficiently  appear. 
Maclean  v.  Dunn,  390,  392 ;  per  Parke,  B.,  487-438,  439, 445 ;  Merritt  v.  Clason, 
537 ;  Clason  v.  Bailey,  541 ;  Davis  v.  Shields,  558 ;  Boardman  v.  Spooner,  610 ; 
Coddington  o.  Goddard,  614.  In  this  last  case,  it  is  difficult  to  discover  any 
authority  in  the  broker  to  act  for  the  defendant ;  but  the  decision  derives  sup- 
port from  some  observations  in  Blackburn  on  Sale,  83,  93-94.  See  KUnitz  v. 
Surry,  346,  n.  (1)  ;  Moore  v.  Campbell,  465,  470. 

83.  It  seems  always  to  have  been  assumed  in  England  that  a  memorandum  in  a 

broker's  book  must  be  signed  by  the  broker,  and  that  the  insertion  of  the 
names  of  the  buyer  and  seller  in  the  body  of  the  memorandum  will  not  con- 
stitute a  signing  within  the  statute.  Grant  v.  Fletcher,  377  ;  Goom  v.  Aflalo, 
379  ;  Henderson  v.  Barnewall,  384. 

84.  In  this  country  the  contrary  seems  to  have  been  assumed  with  equal  uniformity 

(per  Piatt,  J.,  540-541 ;  per  Kent,  C,  545-546 ;  Boardman  «.  Spooner,  610 ; 
per  Bigelow,  C.J.,  618),  except  where  the  statute  uses  the  word  "  subscribed  " 
instead  of  "  signed."    Davis  v.  Shields,  558. 

85.  In  favor  of  the  English  rule  it  may  be  said  that  such  a  memorandum,  until 

signed  by  the  broker,  is  incomplete  on  its  face  ;  I.e.,  it  purports  to  have  been 
made  by  some  third  person,  but  it  does  not  appear  by  whom;  an  argument, 
however,  which  is  inapplicable  to  Coddington  v.  Goddard,  614. 

86.  In  other  respects,  the  American  view  seems  to  be  the  more  rational  of  the  two ; 

for  there  is  a  difficulty  in  saying  that  the  name  of  the  broker  at  the  end  of  a 
memorandum  represents  the  names  of  both  parties. 

Bought  and  sold  Notes. 

87.  It  has  frequenty  been  said  by  English  judges  that  brokers'  bought  and  sold  notes 

were  in  their  origin  merely  copies  of  the  entries  in  their  books  (per  Lord 
ErenborougM49!perAbbo'tt,C.J.,378;per  Lord  Campbell,  464),butt^^^ 

I  not  adopte'd  by  Blackburn  (Blackb.  on  Sale,  86),  and  ^^-^  — ^^^ 
tory  Bought  and  sold  notes  are  not  of  the  same  tenor,  and  the  entry  in  the 
look,  being  made  on  behalf  of  buyer  and  seller  equally,  ought  to  be  different 

88.  InS  bought  and  sold  notes  seem  not  to  have  ong-a^d  wi^h  brol^ers^^^^^^^^^ 

be  pe;uliar  to  them.  They  appear  to  be  in  familiar  "^;  "  ^"f  "^^J,!;" 
buyer  and  seller,  when  no  broker  intervenes,  the  seller  dehvermg  to  the  buyer 
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a  sold  note,  and  the  buyer  delivering  to  the  seller  a  bought  note.  Marshall  v. 
Lynn,  429  ;  Tarling  v.  Baxter,  621 ;  Sparkes  v.  Marshall,  2  Bing.,  N.  C.  761 ; 
Zagury  u.  Furnell,  652;  Wilmshurst  i/.  Bowker,  930,  932;  Buxton  i;.  Rust, 
Law  Rep.  7  Exch.  1.  When  a  broker  intervenes,  he  does  for  the  parties 
respectively  what  each  would  otherwise  do  for  himself,  i.e.,  he  makes  out 
and  signs  a  sold  note  on  behalf  of  the  seller,  and  a  bought  note  on  behalf 
of  the  buyer.  The  only  peculiarity  is  in  the  mode  in  which  he  delivers  them, 
i.e.,  he  generally  (but  not  always.  Parton  u.  Crofts,  508 ;  Wallace  v.  Breeds, 
739)  delivers  each  note  to  the  party  on  whose  behalf  it  is  made,  and  who  is  to 
be  bound  by  it,  instead  of  delivering  it  to  the  other  party.  Per  Patteson,  J., 
458-459  ;  per  Lord  Campbell,  464.  But  perhaps  a  sufficient  explanation  for  this 
may  be  found  in  the  opinion  which  prevails  among  brokers  and  their  customers 
(an  opinion  which  in  many  cases  is  well  founded),  that  the  latter  are  not 
bound  by  a  note  made  by  their  broker  until  they  have  confirmed  it.  Heyman 
V.  Neale,  349;  Dickenson  v.  Lilwal,  366;  Goom  v.  Aflalo,  370,  380;  Hawes  v. 
Porster,  410, 412;  Blackburn  on  Sale,  115-119,  It  seems  a  reasonable  inference, 
therefore,  that  the  broker  sends  each  note  to  the  party  who  is  to  be  bound  by 
it  in  order  that  he  may  confirm  it  by  retaining  it  and  not  objecting  to  it. 

89.  When  bought  and  sold  notes  are  exchanged  by  the  parties  themselves,  there 

seems  to  be  no  doubt  that  the  two  notes  are  independent  of  each  other,  that 
eacli  is  complete  in  itself,  and  that  eacli  party  is  bound  by  the  note  which  he 
delivers  to  the  other  (Rowe  tJ.  Osborne,  867;  Zagury  y.  Purnell,  652);  and 
when  either  party  is  sued  by  the  other,  the  note  given  by  the  defendant  is 
alone  material,  unless  the  suit  involves  the  question  whether  the  title  has 
passed  from  the  seller  to  the  buyer ;  i.e.,  whether  the  contract  is  executed.  §  90. 
In  Johnson  v.  Dodgson,  413,  the  buyer  was  held  to  be  bound  by  a  sold  note, 
signed  by  the  seller's  traveller,  but  that  was  because  the  body  of  the  note  was 
written  by  the  buyer,  and  hence  contained  his  name  in  his  own  handwriting. 
In  Moore  v.  Campbell,  465,  there  was  properly  no  broker,  the  seller  acting  for 
himself,  and  the  buyer  being  represented  by  an  agent.  Per  Parke,  B.,  471. 
Accordingly,  the  seller  delivered  to  the  buyer's  agent  a  sold  note,  and  the 
latter  should  have  given  him  a  bought  note  ;  but  erroneously  supposing  him- 
self to  be  acting  as  a  broker  between  the  parties,  he  gave  the  seller  a  sold  note, 
the  result  being  that  there  were  two  sold  notes  and  no  bought  note.  In  Gil- 
mour  V.  Supple,  024,  the  buyer  should  regularly  have  given  a  bought  note 
instead  of  signing  the  sold  note. 

90.  It  seems  that  the  foregoing  princii^les  ought  also  to  be  applied  to  bought  and 

sold  notes  when  a  broker  intervenes  ;  that  the  two  notes  should  be  treated  as 
separate  and  independent  of  each  other  ;  that  the  broker  should  be  considered 
as  acting  for  the  seller  alone  in  making  out  the  sold  note,  and  for  the  buyer 
alone  in  making  out  the  bought  note  (Pitts  v.  Beckett,  443)  ;  that  the  sold  note 
ought  to  be  no  evidence  against  the  buyer,  nor  the  bought  note  against  the 
seller  ;  and  that,  while  both  notes  must  correspond  in  order  to  pass  title  (since 
for  that  purpose  there  must  be  both  buyer  and  seller.  Townend  v.  Drakeford, 
441),  only  the  note  made  on  behalf  of  the  defendant  is  material  for  the  pur- 
pose of  maintaining  an  action  on  an  executory  contract. 

91.  Upon  authority,  Uttle  more  can  be  said  to  be  clear  than  that  a  broker's  bought 

and  sold  notes  will  together  constitute  a  memorandum  to  satisfy  the  statute, 
provided  they  correspond  with  each  other  and  are  both  complete  (per  Abbott, 
C.J.,  -378;  Goom  v.  Aflalo,  879;  Hawes  o.  Forster,  410)  ;  and  that,  upon  the 
production  and  proof  of  either,  the  other  will  be  presumed  to  correspond  with 
it  in  the  absence  of  any  evidence  to  the  contrary.  Hawes  v.  Forster,  410 ; 
Parton  v.  Crofts,  508. 

92.  It  has  been  repeatedly  held  that,  if  the  bought  and  sold  notes  diflfer  materially, 

neither  party  will  be  bound,  either  because  there  is  no  contract  between  them, 
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or  because  there  is  no  memorandum  to  satisfy  the  statute ;  and  no  distinction 
.  has  been  taken  m  this  respect  between  executory  and  executed  contracts. 
3?°'"°*''°  ";  I^««f  ter,  364;  per  Gibbs,  C.J.,  366,  n.  (1);  per  Abbott,  C.J, 
d7a;  lhorntou«.  Charles,  436;  Sieyewright  w.  Archibald,  452, 458-460  463-465- 
Suydam  y-^Clark,  581.  In  Thornton  v.  Kempster,  364,  the  real  objection  to 
the  plamtiff  s  recovering  seems  to  hare  been  that  the  note  made  on  behalf  of 
the  defendant  did  not  state  the  terms  of  the  contract  truly ;  and  the  same 
observation  is  applicable  to  Sievewright  v.  Archibald,  452. 

93.  Strong  opinions  have  been  expressed  to  tlie  effect  that  one  note  alone  will  satisfy 

the  statute  as  to  both  parties ;  but  such  a  view  of  course  assumes  that  there  is 
no  real  difference  between  a  bought  note  and  a  sold  note.  Hawes  v.  Forster 
410 ;  per  Erie,  J.,  457  ;  Parton  v.  Crofts,  508,  512-513 ;  §  96.  ' 

94.  In  one  important  particular,  a  bought  or  sold  note  made  by  a  broker  seems  to 

differ  from  one  delivered  by  buyer  to  seller  directly,  or  vice  versa ;  namely, 
that  while  the  former  can  seldom  or  never  be  more  than  a  memorandum  of  a 
verbal  contract  (§  60),  the  latter  may  be  and  commonly  is  a  contract  in 
writing. 

Invoices  or  Bills  of  Parcels. 

95.  A  bill  of  parcels  is  a  sufficient  memorandum  to  bind  the  seller  (Saunderson  v. 

Jackson,  340;  Schneider  v.  Norris,  862),  by  whom  or  by  whose  authority  it 
was  made  out  (Hawkins  v.  Chace,  554) ;  but  it  will  not  bind  the  buyer,  unless 
it  was  made  out  by  some  other  person  than  the  seller  (§  75),  and  unless  it 
appear  that  the  buyer's  name  was  inserted  in  it  by  his  authority,  and  for  the 
purpose  of  binding  the  bargain  as  to  him.  Durrell  v.  Evans,  494 ;  Simmonds 
V.  Humble,  272 ;  Johnson  v.  Dodgson,  413. 

96.  The  form  of  a  bill  of  parcels  presents  an  objection  to  it  as  a  memorandum  to 

bind  the  seller,  for  it  does  not  %tate  that  the  seller  has  sold,  but  that  the  buyer 
has  bought.  §  93.  If  indeed,  the  sale  is  an  executed  one,  the  former  necessarily 
follows  from  the  latter;  but  if  it  is  executory,  one  may  agree  to  buy  without 
the  other's  agreeing  to  sell.  No  such  distinction,  however,  seems  to  have 
been  taken.    Per  Erie,  C.J.,  512;  per  Parke,  B.,  416;  Gilmour  v.  Supple,  624. 

See  Statute  of  Eeauds. 

PART  PAYMENT. 

97.  An  agreement  to  set  off  a  smaller  debt  against  a  larger,  will  not  constitute  part 

payment  of  the  larger  debt,  within  the  meaning  of  the  statute  of  frauds,  un- 
less or  until  the  smaller  debt  is  actually  extinguished.     Walker  v.  Nussey, 
326 ;  Axtcher  v.  Zeh,  330.     See  Talver  v.  West,  116. 
See  Statute  of  Ebauds. 

PEICE. 

98.  Lord  Tenterden's  act,  9  Geo.  IV.  c.  14,  §  7  (p.  15,  n.  1),  has  had  the  effect  of 

substituting  the  word  "  value  "  for  the  word  "  price,"  in  §  17  of  the  Statute 
of  Frauds.     Harman  v.  Keeve,  90,  93 ;  per  Tindal,  C,J.,  407. 

RECEIPT.     See  §§14-21. 

SALES. 
See  ExECUTOET  and  BxEcniED  Sales  ;   Wokk,  Labok,  and  Mateeials. 

SHARES. 
See  Goods,  Wakes,  and  Merchandises. 

VOT,.  T.  ■       07 
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STATUTE    OF    FRAUDS. 
99.  It  was  the  design  of  the  17tli  section  of  the  Statute  of  Frauds  to  render  invalid 
the   contracts   therein   described,  unless  they  were  proved  by  evidence  in 
writing,   or  unless  the   contract  or  some  part  thereof  had  been  performed, 
either  by  the  buyer  or  by  the  seller. 

100.  Hence,  in  the  absence  of  evidence  in  writing,  the  statute  can  only  be  satisfied 

by  proof  that  the  goods  or  some  part  thereof  have  been  accepted  and  actually 
received  by  the  buyer  (which  shows  performance  by  the  seller),  or  that  the 
purchase-money  or  some  part  thereof  has  been  paid  (which  shows  performance 
by  the  buyer).     See  p.  272,  per  Blackburn,  J. 

101.  As  neither  acceptance  and  actual  receipt  nor  payment  has  any  tendency  to  show 

what  the  contract  was,  it  follows  that,  when  the  statute  is  satisfied  in  either 
of  those  modes,  the  terms  of  the  contract  must  be  proved  by  parol  evidence. 

102.  And  if  one  party  has  received  goods  from  the  other,  which  he  retains,  or  has 

paid  money  to  the  other,  it  is  for  the  jury  to  say  whether  or  not  such  acts 
were  done  in  performance  of  a  contract  of  sale  between  the  parties,  and  if 
they  were,  what  were  the  terms  of  such  contract.  Tomkinson  v.  Staight, 
223. 

103.  It  requires  the  concurrence  of  both  parties  to  satisfy  the  statute  as  to  either  by 

an  acceptance  and  actual  receipt  (Taylor  v.  Wakefield,  234;  Smith  j).  Hud- 
son, 276 ;  contra,  per  Abbott,  C.J.,  123),  or  part-payment  (323,  n.  (1)  ;  Edger- 
ton  V.  Hodge,  333) ;  but  either  party  alone  can  satisfy  the  statute  by  a 
memorandum  in  writing  so  as  to  bind  himself.     See  §  61. 

104.  The  statute  may  be  satisfied  after  the  making  of  the  verbal  agreement,  either 

by  acceptance  and  actual  receipt,  part  payment,  or  a  memorandum  in  writing; 
and  then,  it  seems,  the  contract  will  for  most  purposes  be  made  good  by 
relation  from  the  date  of  the  verbal  agreement.  See  Vincent  v.  Germond, 
284  ;  Bailey  v.  Sweeting,  480 ;  per  Willes,  J.,  519  ;  Seymour  u.  Davis,  299 ; 
McKnight  v.  Dunlop,  308 ;  Marsh  v.  Hyde,  313  ;  and  compare  §§  57-60,  72. 
But  such  relation  will  not  be  permitted  to  affect  the  rights  of  strangers.  Felt- 
house  V.  Bindley,  11  C.  B.  (n.  s.),  869.  And  it  is  agreed  that  the  statute 
must  be  satisfied  before  action  brought.  Bill  v.  Bament,  161,  163-164,  per 
Parke,  B. ;  Tisdale  v.  Harris,  75,  79. 

105.  If  a  chattel  be  sold  and  delivered  upon  condition  that  it  shall  be  returned  to 

the  seller  at  a  fixed  price,  in  a  certain  event,  and  the  buyer  agrees  so  to 
return  it,  it  has  been  held  that  such  agreement  is  not  for  a  resale  of  the 
chattel,  and  so  not  within  the  Statute  of  Frauds.  Williams  v.  Burgess,  151. 
Sed  qumre. 

106.  If  a  contract  be  partly  for  the  sale  of  goods  of  the  value  of  lOZ.  or  upwards,  and 

partly  for  the  agistment  of  cattle,  the  former  part  will  be  invalid,  although 
the  latter  part  is  not  within  the  statute.     Harman  v.  Reeve,  90. 
See  Acceptance  and  Actuai.  Receipt  ;  Entirety  of  Contract  ;  Exeoutokt 
Sales;  Goods,  Wares,  and  Merchandises;  Memorandum  in  Writing; 
Part  Payment  ;  Work,  Labor,  and  Materials. 

STOCK. 
See  Goods,  Wares,  and  Merchandises. 

VALUE. 
See  Price. 

WORK,  LABOR,  AND  MATERIALS. 

107.  If  a  farrier  be  employed  professionally,  using  his  own  medicines,  there  is  no 

sale  of  the  medicines,  but  the  contract  is  for  work,  labor,  and  materials ; 
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hence,  no  part  of  it  is  within  the  Statute  of  Frauds.  Clark  v.  Mumford,  8. 
So,  if  a  machinist  be  employed  by  an  inventor  to  make  experiments,  the 
former  furnishing  the  materials  for  such  experiments.  Grafton  v.  Armitage, 
11.  And  the  same  principle  has  been  applied  to  a  contract  for  printing  a  book, 
the  prmter  furnishing  the  paper  (Clay  v.  Yates,  15)  ;  sed  qucere  if  there  is  not 
in  that  case  a  sale  of  the  paper.     Compare  Lee  v.  Griffin,  20. 

108.  When  an  artisan  is  employed  to  make  a  chattel  of  a  given  description  with  his 

own  materials,  the  contract  is  for  the  sale,  not  of  the  materials,  but  of  the 
completed  chattel ;  hence  it  is  within  the  Statute  of  Frauds.  Atkinson  o. 
Bell,  801,  804-805.  And  this  principle  has  been  applied  to  the  case  of  the  em- 
ployment of  a  dentist  to  make  a  set  of  artificial  teeth  for  a  patient,  the 
dentist  furnishing  all  the  materials.  Lee  v.  Griffin,  20.  And  see,  per  Little- 
dale,  J.,  61-62. 

109.  If  an  attorney  be  employed  to  prepare  a  deed,  or  an  artist  to  paint  a  portrait, 

it  seems  that  the  contract  in  each  case  will  be  for  work  and  labor  simply, 
although  the  paper  or  parchment  is  furnished  by  the  attorney,  and  the  canvas 
by  the  artist ;  and  although  the  employer  eventually  becomes  the  owner, 
in  the  one  case  of  the  paper  or  parchment,  and  in  the  other  of  the  canvas,  it 
seems  that  he  acquires  them  by  gift  and  not  by  purchase.  Compare  dicta  in 
Grafton  v.  Armitage,  11 ;  Clay  v.  Yates,  15  ;  and  Lee  v.  Griffin,  20. 

See  ExBCUTORT  Sales  ;  Executoet  and  Executed  Sales. 
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